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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

THE PENN MUTUAL LIFE INSURANCE
COMPANY

Plaintiff
VS 2010-cv-00625-TON

BNC NATIONAL BANK, as trustee

of the GERALD CARNAGO 2007
IRREVOCABLE TRUST; GERALD
CARNAGO: and STEPHEN D. SCHUTTE

Defendants

and

GERALD CARNAGO and STEPHEN D. SCHUTTE,
Third Party Plaintiffs

Vs

VISIONARY MARKETING GROUP, INC.,
TED BERNSTEIN,

CFC DELAWARE I, LLC,

CFC COLLATERAL HOLDINGS, LLC,
CAMBRIDGE FINANCING COMPANY,
GLOBAL SECURED CAPITAL, LLC,

GSCF LOAN TRUST, and

PREMIUM FINANCE COLLATERAL TRUST

Third Party Defendants

DEFENDANTS GERALD CARNAGO, AND STEPHEN D. SCHUTTE’S
THIRD PARTY COMPLAINT ‘
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Gerald Carnago and Stephen D. Schutte, Defendants/Third-Party Plaintiff's, bring
this Third-Party Complaint, and state:

1. Gerald Carnago (“Carnago”) and Stephen D. Schutte (“Schutte”) are Defendants in
an action for Declaratory Relief brought by The Penn Mutual Insurance Company
(“Penn Mutual’), alleging that the procurement of a Life Insurance Policy by
Carnago was done with an intention at the time of application to sell that policy on
the secondary market. In that action, Penn Mutual also seeks damages for
administrative fees, legal fees, and re-insurance costs. Penn Mutual's Action for
Declaratory Relief is attached as Exhibit A.

2. Third Party Defendant Visionary Marketing Group, Inc., is a Michigan corporation
doing business in Sterling Heights, Michigan, and is a citizen of the State of
Michigan. Visionary Marketing Group maintains an office at 6957 Nineteen Mile
Road, Sterling Heights, Michigan 48314, and maintains a resident agent at 38540
Applewood, Clinton Township, Michigan, 48036.

3. Third Party Defendant Ted Bernstein (“Bernstein”) is, upon information and belief,
a citizen and resident of the State of Florida, and maintains an address at 7700
Congress Avenue, Boca Raton, Florida, 33487.

4. Third Party Defendant CFC Delaware i, LLC is, upon information and belief, a
limited liability company registered in Minnesota, and is a citizen of Minnesota,
maintaining an address at 333 South Seventh Street, #150, Minneapolis, MN
85402.

5. Third Party Defendant CFC Collateral Holdings, LLC, is, upon information and
belief, a limited liability company registered in Minnesota, and is a citizen of
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Minnesota, maintaining an address at 333 South Seventh Street, #150,
Minneapolis, MN 85402. It is believed to be a wholly owned subsidiary, and/or
assumed n.ame, of Cambridge Financing Company.

Third Party Defendant Cambridge Financing Company (“Cambridge Financing") is,
upon Information and belief, a Florida corporation, and is a citizen of Florida,
maintaining offices at 950 Peninsula Corporate Circle #3009, Boca Raton, Florida
33487.

Third Party Defendant Global Secured Capital, LLC (“Global"} is, upon information
and belief, a limited liability company registered in New York, and is a citizen of New
York, maintaining offices at 200 Business Park Drive #208, Armonk, New York,
10508.

Third Party Defendant GSCF Loan Trust, is, upon information and belief, a limited
liability company registered in New York, and is a citizen of New York, maintaining
offices at 200 Business Park Drive #208, Armonk, New York, 10509. It is believed
tobea whol!y owned subsidiary, and/or assumed name, of Global Secured Capital,
LLC.

Defendant Premium Finance Collateral Trust Is, upon information and belief, a
citizen of New York, maintaining offices at 1 Byram Brook Place #202, Armonk, New

York 10504. ltis believed to be a wholly owned subsidiary, and/or assumed name,

of Global Secured Capital, LLC.
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FACTUAL BACKGROUND

Plaintiff Penn Mutual filed an Action for Declaratory Relief in the Court of Common
Pleas of Montgomery County, Pennsylvania, which Action was removed to this
Court by Defendants on February 16, 2010.

In that Action, Penn Mutual asserted that on October 15,‘2007, Defendant Gerald
Carnago (“Carnago”) applied for a life insurance policy with Penn Mutual, and at
thai time intended to sell the policy to an investor in the secondary market, and
created the Gerald Carnago 2007 Irrevocable Trust (“Carnago Trust”) to own that
policy. The Penn Mutual Action for Declaratory Relief did not specify the
participants in the alleged secondary market, or name themas parties to the Action.
Penn Mutual alleged that neither Carnago nor the Carnago Trust intended that the
life insurance policy was going to be used for legitimate estate planning purposes,
but that, from the outset, it was intended that the policy would be transferred to an
investor in the secondary market.

The application for life insurance clearly indicated that Carnago was obtaining
financing for the premium from CFC of Delaware li, LLC (“CFC”).

CFC's parent company is Cambridge Financing Company, which Penn Mutual
alleges is regularly involved in cases involving the secondary market for life
insurance policies.

At the time of application, Carnago intended that the life insurance policy would be
for estate planning purposes, and would be a source of funding for potential tax
liabilities which might result from Carnago’s investments. Those investments,

mostlyin real estate, never materialized because of the devastating downturnin real
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estate values, especially in southeast Michigan, and, as a result, Carnago defaulted
on the repayment of his premium financing loan.

Upon Carnago’s default of the premium financing loan, CFC, in its default notice,
indicated that It would accept the assignment of the life insurance policy as full
satisfaction of the amounts due on the premium financing loan.

CFC provided Carnago with an “Owner Beneficiary Designation” (using a Penn
Mutual form), which Carnago signed. On that designation, CFC designated Global
Secured Capital, LLC as the “new policyholder”, and named “GSCF Loan Trust” as
the new “primary beneficiary”.

On January 7, 2010 a “Surrender of Policy” letter was sent from GSCF Loan Trust
to Carnago, indicating that his surrender of the life insurance policy fully satisfied his
obligations on the premium financing loan. In this letter, GSCF used the same
address as Global, and referred to Global as if it were the same entity.

Carnago has relinquished all interest in the life insurance policy, which is now
believed to be owned by Global and/or GSCF Loan Trust.

Defendant Schutte, along with Third Party Defendant Ted Bernstein (“Bernstein”),
were soliciting agents on the Carnago life insurance policy. Schutte had never
written a Penn Mutual policy before this one, and needed to be approved by Penn
Mutual. He was directed to Third Party Defendant Visionary Marketing Group, Inc.,
which, upon information and belief, obtained Penn Mutual’s approval for Schutte to
be an agent of Penn Mutual. As clearly indicated on the Application, Schutte was

to receive 65% of the commission, and Bernstein to receive 35% of the commission.
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COUNT I - THIRD PARTY LIABILITY OF CFC DELAWARE I, LLC, CFC
COLLATERAL HOLDINGS, LLC, CAMBRIDGE FINANCING COMPANY, GLOBAL
SECURED CAPITAL, LLC, GSCF LOAN TRUST, and PREMIUM FINANCE
COLLATERAL TRUST

20. Defendant/Third Party Plaintiffs Carnago and Schutte hereby repeat and reallege
each and every allegation contained in this Third Party Complaint with the same
force and effect as though more fully set forth herein.
24,  Penn Mutual has alleged that Carnago and the Carnago Trust made material
misrepresentations on the application for life insurance regarding the purpose for
the application, an intent to transfer, and the payor of the premiums, and knew of
the falsity of the representations concerhlng the Intent to transfer the Carnago
Policy, or made misrepresentations in reckless disregard of the truth.
22.  Carnago, Schutte and the Carnago Trust deny the allegations as set forth in Penn
Mutual’s Action, but aésert that CFC Delaware 1l, LLC CFC Collateral Holdings,
LLC, Cambridge Il Financing Company, Global Secured Capital, LLC, GSCF Loan
Trust, and Premium Finance Collateral Trustmay be liable for all or part of the claim
against Carnago and/or Schutte, should Penn Mutual prevail in the Action for
Declaratory Relief, for the following reasons:
a. if there were material misrepresentations by Carnago and/or the Carnago
Trust concerning the intent to transfer the life insurance policy, such
misrepresentations were made based upon:

1. misinformation provided to Carnago by the Third Party Defendants;
2 the lack of information provided to Carnago by the Third Party
Defendants;

3. the true abllity of Carnago timely repay that loan;

4. the existence and operation of the secondary market;

5. the pattern and practice of the Third Party Defendants in the
secondary market;

8. interrelation of interests among the Third Party Defendants;
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7. the history of claims made against the Third Party Defendants by

others;
8. the relationship of the Third Party Defendants to BNC Bank;
9. the intention and/ or expectation of the lender that Carnago default

on the premium financing loan.

b. if there were material misrepresentations by Carnago and/or the Carnago
Trust concerning the purpose of the life insurance policy, such
misrepresentations were made based upon:

1. misinformation provided to Carnago by the Third Party Defendants;
2 the lack of information provided to Carnago by the Third Party

Defendants;

3. the true ability of Carnago timely repay that loan,

4. the existence and operation of the secondary market;

5. the pattern and practice of the Third Party Defendants in the

secondary market;
6. interrelation of interests among the Third Party Defendants;

7. the history of claims made against the Third Party Defendants by
others;

8. the relationship of the Third Party Defendants to BNC Bank;

9. the intention and/ or expectation of the lender that Carnago default

on the premium financing loan.
Plaintiff Penn Mutual has alleged that the life insurance policy was procured by
persons having no insurable Interest at policy inception, and that there was, at the
time .of application, a plan to transfer the Carnago Policy to a party or parties
possessing no insurable interest in the life of Carnago. In the event that Penn
Mutual prevails on this allegation, Third Party Plaintiffs Carnago and Schutte assert
that Third Party Defendants CFC Delaware I, LLC CFC Collateral Holdings, LLC,
Cambridge Il Financing Company, Global Secured Capital, LLC, GSCF Loan Trust,
and Premium Finance Collateral Trust may be liable for all or part of that claim.
Plaintiff Penn Mutual has alleged that there were material misrepresentations made

concerning the intent to transfer the life Insurance policy. In the event that Penn

Mutual prevails on this allegation, Third Party Plaintiffs Carnago and Schutte assert
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that Third Party Defendants CFC Delaware I, LLC CFC Collateral Holdings, LLC,
Cambridge Hl Financing Company, Global Secured Capital, LLC, GSCF Loan Trust,
and Premium Finance Collateral Trust may be liable for all or part of that claim.
25 Defendants Carnago and Schutte are entitled to a judicial declaration that the Third
Party Defendants are liable to the Defendants for all or part of the claims made by
Plaintiff Penn Mutual in its Action for Declaratory Relief, and that the Third Party
Defendants are liable for all or part of any monetary damages awarded to Plaintiff

Penn Mutual.

COUNT Il - LIABILITY OF THIRD PARTY DEFENDANTS VISIONARY MARKETING
GROUP, INC. AND TED BERNSTEIN

26. Defendant/Third Party Plaintiffs Carnago and Schutte hereby repeat and reallege
each and every allegation contained in this Third Party Complaint with the same
force and effect as though more fully set forth herein.

27.  Third Party Defendant Visionary Marketing procured the authority from Penn Mutual
for Defendant Schutte to act as its agent regarding the Carnago Policy.

28. Third Party Defendant Bernstein received 35% of the earned commissions
regarding the Carnago Policy.

29. Penn Mutual has alleged that Carnago and the Carnago Trust made material

--misrepresentations on the application for life insurance regarding the purpose for
the application, an intent to transfer, and the payor of the premiums, and knew of
the falsity of the representations concerning the intent to transfer the Carnago

Policy, or made misrepresentations in reckless disregard of the truth.
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Carnago, Schutte and the Carnago Trust deny the allegations as set forth in Penn
Mutual's Action, but assert that Third Party Defendant Visionary Marketing and/or

Ted Bernstein may be liable for all or part of the claim against Carnago and/or

Schutte for the following reasons:

a. if there were material misrepresentations by Carnago and/or the Carnago
Trust concerning the intent to transfer the life insurance policy, such
misrepresentations were made based upon:

1. misinformation provided to Carnago by the Third Party Defendants;
2 the lack of information provided to Carnago by the Third Party
Defendants;

3. the true ability of Carnago timely repay that loan;

4. the existence and operation of the secondary market;

5. the pattern and practice of the Third Party Defendants In the
secondary market;

6. interrelation of interests among the Third Party Defendants;

7. the history of claims made against the Third Party Defendants by
others;

8. the relationship of the Third Party Defendants to BNC Bank;

9. the intention and/ or expectation of the lender that Carnago default

on the premium financing loan.

b. if there were material misrepresentations by Carnago and/or the Camago
Trust concerning the purpose of the life insurance policy, such
misrepresentations were made based upon:

1. misinformation provided to Carnago by the Third Party Defendants;
2 the lack of information provided to Carnago by the Third Party
Defendants;

3. the true ability of Carnago timely repay that loan;

4. the existence and operation of the secondary market;

5. the pattern and practice of the Third Party Defendants in the
secondary market;

6. interrelation of interests among the Third Party Defendants;

7. the history of claims made against the Third Party Defendants by
others;

8. the relationship of the Third Party Defendants to BNC Bank;

9. the Intention and/ or expectation of the lender that Carnago default
on the premium financing loan.
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31.  Plaintiff Penn Mutual has alleged that the life insurance policy was procured by
persons having no insurable interest at policy inception, and that there was, at the
time of application, a plan to transfer the Carnago Policy to a party or parties
possessing no insurable interest in the life of Carnago. In the event that Penn
Mutual prevails on this allegation, Third Party Plaintiffs Cafnago and Schutte assert
that Third Party Defendant Visionary Marketing and/or Ted Bernstein may be liable
for all or part of that claim.

32. Plaintiff Penn Mutual has alleged that there were material misrepresentations made
concerning the intent to transfer the life insurance policy. In the event that Penn
Mutual prevails on this allegation, Third Party Plaintiffs Carnago and Schutte assert
that Third Party Defendant Visionary Marketing and/or Ted Bernstein may be liable
for all or part of that claim.

33. Defendants Carnago and Schutte are entitled to a judicial declaration that the Third
Party Defendants are liable to the Defendants for all or part of the claims made by
Plaintiff Penn Mutual in its Action for .Deciaratory Relief, and that the Third Party
Defendants are liable for all or part of any monetary damages awarded to Plaintiff
Penn Mutual.

RELIEF REQUESTED

WHEREFORE, Defendants Gerald Carnago and Stephen D. Schutte respectfully
request entry of an Order by this Court, as follows:
A.  Inthe event that this Court awards damages of any nature to Penn Mutual

on its Complaint, then this Court should determine that the Third Party

Defendants are liable for all, or part, of said award.

10
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B. Award any such further relief as this Court deems appropriate.
Respectfully submitted:

/s/ Harvey R. Weingarden

COHEN, LERNER, RABINOVITZ & WITUS, P.C.
By: Harvey R. Weingarden (P31534)

Attorney for Third-Party Plaintiffs

26862 Woodward Avenue, Ste. 200

Royal Oak, M 48067

(248) 691-2200 / (248) 691-2214 Fax

Date:

PACLIENTS\Schutle, Stephen\Third Party Complaint fw.wpd

11
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EXHIBIT “A”
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IN THE COURT OF COMMON PLEAS OF
MONTGOMERY COUNTY, PENNSYLVANIA
CIVIL ACTION — LAW

THE PENN MUTUAL LIFE INSURANCE
COMPANY, : . ‘

Plaintiff, = . . Index No. 09-34213

v.

BNC NATIONATL BANK, as trustee of the

GERALD CARNAGO 2007 IRREVOCABILE

TRUST; GERALD CARNAGO; and A
STEPHEN D, SCHUTTE, . : o

JURY TRIAL DEMANDED

.
.

Défendants.

ACTION FOR DECLARATORY RELIEE

Plaintiff, The Penn Mutual Life Insﬁrancc Company (“Penn Mutual”), by and ﬂ;rmigh its
attorncys; Drinker Biddle & Reath LLP, hereby files this Action for Declaratary Relief, and in
suppo_l"t thereof, avers as follows: |

1. This is an action for Declatatory Judgment under Pennsylvania Code '§‘ 1601, °
Penn Mutual seels a declaration relative to its rights and obligations under a p.oiicyv of life
insu.ranco issued on the life of Gerald Catnago (the “Carnag;) Polit;y”). Upon inforhatioxx and
belief; the Carnago Policy is void or voidable due toa lack of insurable interest at inception

and/or matetial mistepresentations in the application, In the event that the Carnago Polioy is

declared to be void or voidable, Penn Mutual also seeks damages as a resuli of the intentional

- mistepresentations made in connection with the Carago Policy.
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PARTILS
2. Plaintiff Penn Mutual s a cltizen of Pennsylvania, being a life insurance

company organized and existlng ander the laws of the Commonwealth of Pennsylvania, located

at 600 Dresher Road, Horsham, PA 19044,

-

3. Upon imformation and belief, Defendant BNC National Bank, as trustee of the

Gerald Carnago 2007 Irrevocable Trust (the “Carnago Trust”), is a citizen of the State of

Minnesota, maintaining an address at 333 South 7th Street, Suite 150, Minneapolis, MN 55402,

4. Upon information and belief, Defendant Gerald Carnago is a citizen and resident

of the State of Michigan, and maintaing an addreés at 203.3 ‘Wabeek Hill Court, Bloomfield

Hills, MI 48302,

. 5 Upon mformauon and beliof, Defendant Stephen D, Schuite is a citizen and

" pesident of the State of Michigan, and maintains an addxess at 842 Thorntree Comt Bloomﬁeld

Hills, MI 48304, Stephen D. Schuite was a soliciting agent on thc Carnago Policy.

FACTUAL BACKGROUND

A, Stranger Originated Life Insurance

6. In yecent years, a secondary market has emerged in which speculative investors

seek to obtain pecuniary interests in life insurance policies pn individuals with whom they have

no prior relationship. Although it is sometimes permissible for an investor to obtain an interest

in a legitimately procured life insurance policy, it is unlawful to procure a policy for the sole

pmpose of lransfemng it, directly or indirectly, to an investor, Such ﬂrxangcmqnts are

commonly rcfcx red to as STOLI, which stands for “strangel orlgmated )xfe insurance.”
. STOLI investors do not acquire interests in hfe insurance policies on the lives of

persons with whom the investors have a familial relationship, or in whose longevity the investors

-2
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posscss a Icgally mcogmzed interest. Instead, these mvestors purchase pohcles that insure the
ljves of strangers — or, in many cases, purchase benefi clal interests in msmance tmsts or

ownership in shell corporations that own those policies — with the expectation that the investors

will profit by the death of the insureds,

8. QTOLI transsctions run afoul of state insurable interest laws, which px'otebt the

integrity of life insurance by requiring that a policy owner have a legally cognizable interest in

the longevity of the insured at the time the pohoy is issved.

9. STOL1 mvestons, who are the tl ne intended owners of STOLI poholeq, attempt to

circumvent these laws by carefully constructing their transactions to hide these impermissible

investments.

10. STOLI investors seek out the highest anticipated rates of return when choosing

the life msnrancc pollcles This means the typical life insurance policy to which STOLI

investors gmvxtate ingures the life of an indjvidual aged seventy or older, with a net worth in -

excess of $1 mt!hon These individials can obtain large, value pohcws, and actuarially

- speaking, are expected to have a relatively hmlted lifespan. TFor theqe and other reasons, these

individuals are targeted by STOLI investors.

1L The STOLI investors must also determine the resale value of the policy in the

secondary market, This value is based largely upon the life expectancy of the prospective

insured. The shorter the expected lifetime of the pr ospecnve insured, thc more valnablc the

policy is to those who would gamble on his or her life. Atoraround the time of thc application

for insurance, the prospeqhve insured often submits to a life cxpectancy analysis to determine

whether the policy, if issued, would be saleable in the secondary market..
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12.  Once the STOLI investors locate an individual who meets their profile, and who
will t{gx’ec to collaborate in the STOLI atrangement, an application is submitted for one or more
insurance policies. The STOLI investors typically pay most or all of the prospective insured’s

costs, including premium payments., STOLI investors also typically agree to pay the prospective

insured a f:ee upon the issuance of the policy.

13 In many ca.ses, the policy application indicates that & third-party e)itity, such as a
{rust, a shell corporation, or a limited paﬂnershi}a, will be the owner and béneficiary of the life
insurance proceeds. :I‘his permits the STOLI investots to acquire an infcrest in this holdiné entity
—and, r_ﬁost importanty, in the death benefit that fater will be disbursed by the insurer — without
disclosing the fact of t!le investors’ ownesship to the insurer, '

14, Another way the STOLI inve;stors obtain ownership of the policy is to lend the
insured the funds to pay the premium for  finite pe;'iod of time, usually for the two-year
contestability period. Once this contestability period has expired, the insured can ¢ither repay
the loan or assign the policy to the investors, thus compléﬁpg the transaction. The loan is
© structured to encourage the insured to assign' the policy tb the investors by, among'othcr things,
lending t.he funds at a high interest rate.

15. While there are many other variations, all STOLY programs have one thing in

common: their objective-is fo give investors who have no insurable interest in the life of the

insured a stake in the life insurance policy of a complete stranger.

B. Procnrement of the Carnago Policy

- 16, Upon information and belief, sometime prior to Octobex.' 15, 2007, Gerald
Carnago {*Mr. Carhago”) was approached by Stephen Schutte, Ted Bernstein, and/or certain

'STOLI promoters to participate in a STOLI scheme. The plan called for Mr. Carnago to apply |

Wy, e
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for a life insurance policy on his own life to be issued by Penn Mutﬁal, and to conceal from Penn
Mutual‘ flxe intent to sell the policy, and/or an inferest in the policy, to an investor in the ‘
secondary market, |

17. Upon information and belief, the plan also cfxlled for Mr, Carnago to creale a
trust that would be the owner and the beneficiary of the policy. Howéver, neither the tinst nor
the polidy were intended for estate liquidity, financial planning, or other legitimate insurance-
related purposcs. To the contrary, it was int_en.clc_d from the outset that the pelicy would be
transferved to an invcsto:r in the secondary market, and thé uge of the Carnago Trust was to

. conceal this frue purpose of the policy,

18, " In accordance with this plan, on October 15, 2007, Mr. Carnago applied to Penn
‘Mutnal for a $5 million life insurance policy (the “Appliéation”).’ At the time of the

Application, My, Carnago was seventy-six years old.

19:  The Application indicated that the purpose of the policy was “[e]siate

~

planning[.]”
20, The intended owner of the policy was to be the Carnago Trust, and the frustee of

the Carnago Trust was to be BNC National Bank,

21, The Carnago Trust was created on October 1'5, 2007, the same day the

Application was signed.

! A copy of the Application, including an amendment to the Application, and the Agent’s Undorwriting Report aro
attached to the Policy, which Is attached hereto as Exhibit A, The Application was signed by both Gerald Carnago
and a representative of BNC National Bank, the frustee of {he.Camago Trust that was {he intended owner of the

Camago Policy, see ifra ot §20. Mr. Camago's date of birth, social security number, and driver’s license number
were included on the Application. That Information, along with other identifying information and medical data, has

been redacted to protect Mr, Camago’s confidentiality,
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22. " The Application included the following two questions:

. Have you been involved in any discussion about the
possible sale or assignment of this policy to a Life
Settlement, Viatical ot other secondary market
provider?

. Have you in the past 2 years sold a policy to a Life
Settlement, Viatical or other secondary market

provider?

23.  These questions were intonded to discern whether the Carnago Policy was being
" sought for purposes of resale in the secondary market. -
‘ 24, . Mr, Carnago and/or the Camagl; Trust zmswéred “No” to both of these questions,
25.  Additionally, the Application in;dicated that the.“[c]lient is aware of the
settlement marketplace, howcvcr there is no current intention to sell this policy.]” |

26.  The Application did not identify the “Payor,” which was to be 1dentlﬁed if the
payor “is other than the Proposed Insured or Owner[.)” -

27. . The Application mdlcated that premium payments for the Catnago Policy would -

- be.made from funds that were borrowed or ﬁnqnced from CFC of Delaware II, LLC (“CFC”).

Zé. CFC’s parent company is Cambridge Financing Company.” .

29. Cambridge Financing Company is regularly alleged to be a defendant in cases
involving life insurance and failed premium financing deals, See, e.g., Shapiro . Cambridge
Financing Company, et al., Case No. 09—34290 (Palm Beach County, Florida Oct.:9 2009); .
Global Securecl Capi:‘al Fund, L.P. v, Camb) Idge Financing Company and CIC of Delaware ]I
LLC, et al., Case No, 08-19242 (Westcheeter'County, New York Nov. 24, 2008). "

30. The Apphcatlon was signed by Mr. Carnago as the pr oposed insured and by a

1cp1 esentative of BNC. Nntionnl Bank on behalf of the Carnago Trust, w)uch was the intended

owner of the Carnago Policy.
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31 ' The Application was also signed by Mr. S?huttc, who certified that “to the best |
of [his} knowledge the answers to the questions in all parts of [the] application [were] true atui
correct.” | | |

32, Based upon the Application and the representations contained therein, Mr.
Carnago’s ‘Application was approved for $5 rirli}]io;l in coverage, and the Carnago Policy (Policy

i

No. 8200682) was issued with a Policy Date of October 24, 2007,
33. Upon'infoxmwtiou allld belief, Mr, Carnago entered into a'premium ﬁnancing
agt eement with CFC, whereby CFC or a third-patty lender would prowde the funds fox the
* premium payments on the Carnago Policy in.exchange for an agreement to tranisfer the Camago
Policy or the beneficial interest therein to CEC or CFC’s designee at n specified future date. -
34,  Mr. Carnhago v;/as not in a relationship of affinity with CFC prior to completing

the Application and/or procuring the Carnago Policy.

35. Upon information and belief, Mr. Camago received remuneration for his’

participation in the STOLI transaction.

36. Upon information and belief, Mr. Carnago has relifiquished or agreed to

relinquish any beneficial interest in {he proceeds of the Carnago Policy, as well as all inferests in

the Catnago Trust,

37, Penn Mutual has recently learned that Global Secured Captial, LLC, now owns

the Carnago Policy or the beneficial interests therein.

38.  To date, Penn Mutual has feceived an aggregate of $329,500 in premium

payments in connection with the Carnago Policy.’

39,  Asaresult of the forcgo.ing, Penn Mutual has incurred significant expenses, :

cosfs, and damages.
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40.  In acoordance with applicable law, Penn Mutual will return the portion of the

premiums, if any, that the Court orders Penn Mutual to return.

—

COUNTI

DECLARATORY JUDGMENT-MATERIAL MISREPRESENTATIONS (a gmnst the
Carnago Trust and Gex'nld Cnarnago)

41,  Penn Mutual hereby incorporates by reference each and every averment of fact
contained in the preceding paragraphs as if set forth herein at length.
42.  Upon information and belief, based on all the facts and circumstances, Mr.,

Car nago and/or the Carnago Trust made material misrepresentations fo Penn Mutual in tho

- Application concerning the intent to transfer the Carnago Policy into the secondm Y mmkct
43. Upon information and belief, Mz Camago and/or the Carnago Tryst knew of the _
falsity of the representations concerning the intent to tmmfer the Carnago Policy or made such

misrepresentations in reckless disregard of the truth, Thus, these misrepresentations were

intentional,

- 44,  Upon information and belief, Mr. Carnago and/or the Carnago Trust also madej

- material mistepresentations to Penn Mutual in the Application concerning the purpose of the

_Carnago Policy.

45, Upon information and belief, Mt. Carnago and/or the Carnago Trust knew of the
falsity of the representations concerning the purpose of the Carnago Pohcy or made such
misrepresentations in reckless disregard of the truth, Thus, these misrepresentations were

" intentional,

46.  Upon information and belief, based on all of the facts and circumstances, Mr.
Camaf;o and/or the Carnago Trust may have made material misrepresentations to Penn Mutual

in the Application concerning the payor of premium payments.

-8~
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47, Penn Mutual justifiably relied on these misrepresentations, Had Penh Mutual
known of the intent to transfer the Catnago Policy into the secondary market, the true purpose
of the Cm'nago Policy, and/ot the payor of the premi\im payments, it would not have issned the

. Carnago Policy. Thus, thc misrepxesentahons were matcxml
48, Pcnn Mutual is thus entitled to a judicial declmatlon that, pursuant to applicable

law, the Carnago Policy is void ab Initlo, a3 it was issued by Penn Mutual in reliance upon

material misrepresentations, of, in the alternative, that the misrepregentations constitute grounds

for rescission of the Carnago Policy by Penn Mutual,
COUNT X

DECLARATORY JUDGMENT-LACK OF INSURABLI INTDREST (ngainst the
Carnago Trust)

49.  Penn Mutual hereby incorporates by reference each and every averment

- contained in the preceding paragraphs as if set forth herein at length,

50.  Upon information and belief, the Carnago Policy was pracured in accordance

with a plan to transfer the Carnago Policy to a party or parties possessing no insurable interest

.as recognized undet applicable law and, in any event, {here was a lack of insurable interest at

policy mceptlon

51, Upon information and behcf the Camago Policy was issued to, at the bchcst of,

and/or in accordance with a plan to transfer the. Carnago Policy to a party or parties posscssmg

no insurable interest in the life of Mr, Camago,

52. * Upon information and belief, the.purpose of the transaction was fo gamble upon

the life of Mr. Carnago.

53,  Under applicable law, Ponn Mutnal is entxﬂed toa Judsmal dec}amtlon that the

* Carnago Policy lacked an insurable interest at inception and is thcncfme void ab initio.

?
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COUNT 1Y *

MATERIAL MISREPRESENTATIONS (against all Defendants)

54,  Penn Mutual he;'eby incorporates by reference each and every ‘avc.rmcnt of fact
contained in the preceding patagraphs as if set forth herein at length,

55. Upon mformahon and belief, Mr. ‘ichutte, ﬂctiug on behalf of the Catnago Trust
and/or Mr, Carnago, madc material mlsxeprqscntatxons to.Penn Mutual in the Application by
cettifying that there was no intent to fransfer the Carnago Policy into the secondary market,

56. Upon information and belief, Mr, Schutte, acting on behalf of the Carnago Trust
and/or Mr, Carnago, knew of the falsity of the representations concerning the intent to transfer

the Caxnago Policy or made such misrepresentations in reckless disregard of the truth. Thus,

these misrepresentations were intentional.

57, Upon information and belicf, Mr, Schutte, acting on behalf of the Carnago Trust

and/or Mr. Carnago, made representations concerning the intent to transfer the Carnago Policy

for the purpose of defranding Penn Mutual.,’

58. Penn Mutual had a 1ight to rely on these misrepresentations and justifiably re]ncd
on them. Had Penn Mutual known of the intent to transfer the Carnago Policy into the ‘

secondary market, it would not have issued the Carnago Policy. Thus, the misr eprcsentations

were material,
1

59,  Penn Mutunal has incurred substantial damages as'a direot result of Defendants

wrongful conduet, including, among other things, costs and expenses associated with the

jssuance of the Carnago Policy,

-10-
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RELIEF REQUESTED

WH‘BREFORE, Penn Mutual respectfully requests the entry of an Order by this Court as

follows:

TA, Declating whether the Carnago Policy is void or voidable due to material

mistepresentations in the Application;

B. Declaring whether the Carnago Policy is void or voidable due to a lack of

insurable interest at the inceﬁtion of the Carnago Policy;

C. In the event that the Court declares the Carnago Policy void or voidable, dec]m‘iﬁg .

" whether Penn Mutual may retain some or all of the preminms paid on the Carnago Policy;
" D. In the event that the Court declares the Carmago Policy void or voidable, awarding

Peninn Mutual damages in the amount of its costs, expenses and commission as aresult of the

intentional misreptesentations; and

BE. °  Awarding such further relief as this Court deems appropriate.

DRINKER BIDDLE & REATH LLP

ptlh oo

Stephen C. Baker (Id. No. 32326)

Katherine L. Villanueva (Id. No, 203848)
, Elizabeth L. McLachlan (Id. No. 206564)

One Logan Square o

18" and Cherry Streets

Philadelphia, PA 19103

(215) 988-2700 - Telephone

. (215) 988-2757 — Facsimile
katherine, villanueva@dbr.com
elizabeth.melachlan@dbr.com

Dated: January 22,2010 : :
Attorneys for Plaintiff; The Penn Mutual

' . Life Insurance Company

S11-
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CERTIFICATE OF SERVICE

1, Blizabeth L, McLachlan, hereby certify that, on the date sot forth below, I filed a copy

. of the foregoing Action for Declaratory Relief in the above-captioned matter.

1 also heroby certify that on the date set forth beléw, I mailed a copy of the

aforementioned by regular mail to the following:

BNC National Bank

333 8. 7" Street, Suite 150
Minneapolis, MN 55402 -
For itself

Joel Rosen

James Shrimp

High Swarfz LLP

40 Bast Airy Street
Norristown, PA 19404
Attorneys for Ted Bernstein

Gerald Carnago

2033 Wabeek Hill Court
Bloomfield, MI 48302
For himself

Stephen D, Shutte

842 Thorntree Court
Bloomsfield, MI 48304
For himself

Eiizabethh L. McLachlan

Dated: January 22, 2010
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"VERIFICATION -

1, Frank Best, hereby 'state that T am an employee of The Penn Mniunal Life Insurance
Company, the plaintiff in tho foregoing Complaint, and I verify th‘ﬁt the statements madc thetein
are truc.augl correct based upon my personal knowledge, information and belief. The
undersigned understands that the statements therein are subjeét to the pcnaltic‘s of 18 Pa, Cons.

Stat. Ann. § 4904, relating to unsworn falsifications to authorilies,

A

Date: /%?’/ 2 . ‘
' Trank Best






