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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE
INSURANCE TRUST DTD 6/21/95,

Plaintiff,
V. case No.

HERITAGE UNION LIFE INSURANCE
COMPANY ,

Defendant,

HERITAGE UNION LIFE INSURANCE
COMPANY,

Counter-Plaintiff
V.

SIMON BERNSTEIN IRREVOCABLE
INSURANCE TRUST DTD 6/21/95

Counter-Defendant
and,

FIRST ARLINGTON NATIONAL BANK

as Trustee of S.B. Lexington, Inc.
Employee Death Benefit Trust,

UNITED BANK OF ILLINOIS, BANK OF
AMERICA, Successor 1in interest to
LaSalle National Trust, N.A., SIMON
BERNSTEIN TRUST, N.A., TED BERNSTEIN,
individually and as purported Trustee
of the Simon Bernstein Irrevocable
Insurance Trust Dtd 6/21/95, and
ELIOT BERNSTEIN

Third-pParty Defendants.
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ELIOT IVAN BERNSTEIN,

Cross-Plaintiff
V.

TED BERNSTEIN, 1individually and as
alleged Trustee of the Simon Bernstein
Irrevocable Insurance Trust Dtd
6/21/95,

Cross-Defendant

and,

PAMELA B. SIMON, DAVID B. SIMON, both
Professionally and Personally, ADAM

SIMON, both Professionally and Personally,
THE SIMON LAW FIRM, TESCHER & SPALLINA,
P.A., DONALD TESCHER, both Professionally
and Personally, ROBERT SPALLINA, both
Professionally and Personally, LISA
FRIEDSTEIN, JILL IANTONI, S.B. LEXINGTON,
INC. EMPLOYEE DEATH BENEFIT TRUST, S.T.P.
ENTERPRISES, INC., S.B. LEXINGTON, INC,
NATIONAL SERVICE ASSOCIATION (OF FLORIDA),
NATIONAL SERVICE ASSOCIATION (OF ILLINOIS),
AND JOHN AND JANE DOES

Third-Party Defendants.

DEPOSITION OF
TED BERNSTEIN

Taken on behalf of the Estate of Simon Bernstein

DATE TAKEN: May 6, 2015
TIME: 5:06 p.m. - 8:15 p.m.
PLACE: 2385 N.W. Executive Center Drive

Boca Raton, Florida

Stenographically Reported by:

Lisa Gropper, R.P.R., F.P.R.
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APPEARANCES

ON BEHALF OF TED BERNSTEIN:

ADAM M. SIMON, ESQ.

THE SIMON LAW FIRM

303 East wacker Drive
Suite 2725

Chicago, Illinois 60601

ALAN B. ROSE, ESQ.

MRACHEK, FITZGERALD, ROSE, KONOPKA,
THOMAS & WEISS, P.A.

505 South Flagler Drive

Suite 600

west Palm Beach, Florida 33401

ON BEHALF OF THE ESTATE OF SIMON BERNSTEIN:

JAMES J. STAMOS, ESQ.
KEVIN P. HORAN, ESQ.
STAMOS & TRUCCO, LLP

One East wacker Drive
Suite 300

Chicago, Illinois 60601

ELIOT BERNSTEIN, PRO SE
2753 NW 34th Street
Boca Raton, Florida 33434

ALSO PRESENT: Wwilliam Stansbury

Candice Bernstein (as noted)
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THE COURT REPORTER: Do you swear or affirm
that the testimony you're about to give will be the
truth, the whole truth, and nothing but the truth?

THE WITNESS: I do.

DIRECT EXAMINATION

BY MR. STAMOS:

State your name for the record, please.
Ted Bernstein.

wWhere do you reside, Mr. Bernstein?

880 Berkeley Street, Boca Raton, Florida.
where are you employed?

In Boca Raton, Florida.

what's the entity that employs you?

Life Insurance Concepts.

How long have you been in that business?

Approximately 15, 16, 17 years.

o r o r o r o r o r o

wWere you engaged in the insurance business
before working with Life Concepts?

A I was in the insurance business before.

Q with who?

A Primarily for myself.

Q wWere you employed by yourself or were you an
employee of some other person or entity?

A I was employed by companies that I set up.

Q Can you just tell me generally -- I don't need

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052




O© 00 N O uvi M W N PR

N NN NN VYNV R R R RRRRRR R
vi A W N R O VU 00 N O uvi N W N L, O

a lot of detail, but what was the nature of 1it?
mostly 1ife insurance?

A Yes, it was.

was it

Do you hold a license of any kind in Florida?

I do.

Q
A
Q what kind of license do you hold?
A

A Tife insurance license: Life, accident and

health insurance.

Q Do you hold a 1license in any other state?
A I believe I do.

Q what other state or states?

A I can't remember off the top of my head.

Q what are the candidates for states in which

you might hold a license?
MR. SIMON: Objection; speculation.

You can answer.

A I can't -- I really can't remember. There's a

Tot of states, and at different times we will do

business in those states and get a nonresident 1license.

I really can't remember.

Q Let me ask you this: Did you ever have a

resident license in any other state?
A I did.
Q what state is that?

A Illinois.

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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Q Is that license still active?

A My resident license is not.

Q Okay. Has any license, resident or otherwise,

in any state ever been disciplined or restricted in any

way?

A I don't recall. I don't think so.

Q Can you tell me what status you
respect to the Estate of Simon Bernstein.

MR. SIMON: Objection; vague.

Q Do you understand my question?
A I don't understand the word "status".
Q well, do you have any official role in any

official capacity with regard to the estate itself or

any entities or structures that relate to
MR. SIMON: Objection; vague.

I believe I do; as trustee.

of what are you trustee?

Simon Bernstein Trust.

What is the year of that trust?

> o r»r o »r

I don't recall.
Q You are also a plaintiff in the
pending in Chicago; 1is that correct?

A Yes.

Q So have you perceived any divergence of

interest or any conflict of interest in having a role

now have with

the estate?

F-state Executor/Personal Representative Brian
[O'Connell Affirmative Defense Ted lawsuit.
http://iviewit.tv/Simon%20and%20Shirley%
POEstate/20150217%20Answer%20%20Affirmative
020Defenses%200%27Connell%20States%20Ted
620is%20NOT%20VALID%20TRUSTEE.pdf

case that's

McCorkle Litigation Services, Inc. 8
Chicago, ITlinois (312) 263-0052
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with respect to the trust and the estate while
simultaneously being a plaintiff in the case in Chicago?

A I do not.

Q As the trustee of the trust, the Simon
Bernstein Trust, will the proceeds of the estate, once
they are disbursed, be disbursed to that trust of which
you are a trustee?

MR. SIMON: Objection; speculation.

Q To your knowledge, is that your understanding
of the mechanics of it?

A I do believe that that's correct.

Q And you agree that, if you are successful as a
plaintiff in the Chicago case, the amount of assets
available in the estate to be disbursed to the trust of
which are you a trustee will be reduced, correct?

A Could you -- could you ask me that in a
different way?

Q Yes. If you are successful as a plaintiff in
the Chicago case and the proceeds of the insurance
policy regarding which we are all 1litigating is
disbursed to the plaintiffs in the Chicago case, those
funds will not be disbursed to the estate. You
understand that?

A I do.

Q And, therefore, the estate will have less

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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funds to disburse to the trust of which you are a
trustee. Do you understand mechanically that's what
would happen in that circumstance?

A I -- I do.

Q So you don't perceive a conflict in those
roles?

A I do not.

Q Ookay. Now, the date of your father's death
was September 13, 2012, correct?

A Yes.

Q Prior to the time that your father died, were
you aware of the existence of any trust with regard to
any life insurance policy?

MR. SIMON: Objection; vague.

A Can you define "existence"?

Q well, when did you first learn that -- well,
strike that.

In the lawsuit in Chicago, you're aware that
the plaintiffs are promoting the notion that there is a
1995 1insurance trust which should receive the funds of
the insurance proceeds, correct?

A Correct.

Q wWhen did you first become aware of the
existence of the trust that is being promoted as the

beneficiary in the Chicago case?

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052

10



O© 00 N O uvi M W N PR

N NN NN VYNV R R R RRRRRR R
vi A W N R O VU 00 N O uvi N W N L, O

A I'm not sure that I can recall when I first
remembered when there was a trust.

Q Did you learn of it before or after your
father passed away?

A Before.

MR. STAMOS: I just want to get oriented
mechanically here. what we did was we have a bunch
of exhibits that we sent down, and the court
reporter was kind enough to break them 1into
exhibits so that we could use them with some ease.
I think there should be more than one set there I'm
hoping. And so we'll address those in a moment.
Among them would be the affidavit that was
submitted in support of the Motion for Summary
Judgment. I'm wondering if the court reporter
could give that to the witness now, and it is
Exhibit 19.

(Exhibit 19 was marked for identification.)

Q (By Mr. Stamos) Now, first of all,

Mr. Bernstein, can you tell me, who drafted this

affidavit?

A Can you explain -- help me with the term
"draft"?

Q who wrote it? Wwho created it? I'm not sure

how to put it otherwise, but let's start with that.

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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Counsel and -- and me, I guess.
Mr. Simon --
correct.

-- and you?

> o r o r

correct.

Q wWhat did you understand the purpose of the
affidavit to be?

A To create a record of what my understanding
was of the questions being addressed here.

Q Now, if I could ask you, please, to look at --
I think it's the -- I don't know what page it 1is, but
it's -- I guess at the top it's Page 6 of 20, if you
look up there, and paragraph 25. Do you see that?

A I do.

Q Now, that paragraph says that, "I, Ted
Bernstein, as trustee of the Bernstein Trust, retained
plaintiff's counsel and initiated the filing of this
action."”

Now, the first question I have for you is
what's the basis for your assertion that you are the

trustee of the Bernstein Trust?

A what is the basis of my understanding?
Q Yeah.
A I guess a couple of different things would be

the basis of my understanding.

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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Q what are they?

A David Simon told me I was the successor
trustee.

Q Okay.

A I've seen documents that would lead me to

believe that I was a successor trustee in some of the
notes that were in the documents that I've seen.

Q what documents are those?

A Trust documents.

Q wWhich trust documents are you referring to?

A I'm referring to the trust document that owned
this trust. I mean owned this policy.

Q So do we share the understanding that no one
has located an executed copy of the 1995 trust?

A wWe do.

Q I have Exhibits 21 and 22. I would ask the
court reporter to give those to you.

(Exhibits 21 and 22 were marked for

identification.)

Q Looking at number 21, I understand this to
have been a draft of -- represented to be a draft of a
trust that was found on a computer in the Simon Taw
office. Have you seen this document before and is my
understanding correct as far as you know?

A 217

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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Q Yeah.
(Pause.)

Q Does my question make sense or should I
restate it? It was kind of convoluted.

A Sure, please.

Q So looking at number 21, what do you
understand that to be?

A An unexecuted copy of the irrevocable trust
agreement.

Q I'l1 tell you what. when we're talking about
the '95 trust, how about if we both call it the '95
trust? That way we won't confuse ourselves. Because I
think I started by not doing that, and I don't want us
confused. Okay?

A The '95 trust, certainly.

Q Have you seen this before?

A Yes, I have.

Q Is this one of the documents you're referring
to as being one of the bases for your belief that you
are the trustee of the '95 trust?

A I believe so.

Q when I Took at Page 10, BT10, paragraph A
refers to the appointment of a successor trustee and it
refers to David Simon, and I'm wondering what about this

document implies to you that you would be the successor

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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trustee.
A well, there's a couple of versions of this
document if my recollection 1is correct, and -- or maybe

not this document, but maybe forms of this document, and
in another one of the forms of this document I have seen
in this, what I believe would be the same or similar
section, some handwritten notes that listed me as a
successor trustee.

Q So, at least for our purposes, what I've shown
you as number 21 does not refer to you, correct?

A That's correct.

Q All right. we'll get back to 21.

Looking at 22 now, if you go to Page 20, I
understand, and tell me if you share this understanding,
that number 22 was a hard copy draft represented to be a
draft of the '95 trust that was found in a file
someplace in the Simon law office. Do you share that
understanding?

A I'm -- I'm not sure. Could you repeat that
for me, please?

Q well, have you seen this before?

A I have.

Q what do you understand i1t to be?

A A version, another version of the -- of the

trust document, of the '95 trust.

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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It is also unexecuted, correct?
Yes, it 1s.

when you look at Page BT20, do you see that?

> o r» O

I do.

Q when you look at paragraph A under article 11,
is that the handwriting you're talking about having
seen?

A Yes, it 1is.

Q It says, "If for any reason --," it looks Tike

1t says, "Shirley dead," et cetera, question mark,

right?

A Yes.

Q Then it says, "Does not continue to act as
trustee," and then it looks like it says, "Pam, Ted,"
right?

Yes.

A
Q whose handwriting is that, do you know?
A I believe it to be David's.
Q Did David ever have a conversation with you
about either of these documents, 21 or 227?

A NO.

Q Other than those two documents that I've just
shown you, Exhibits 21 and 22, are you aware of any

other documents that exist that constitute drafts of the

1995 trust?

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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A NO.

Q So, as far as you know, these are the only
drafts that are in our communal possession, correct?

A I believe so.

Q Earlier, in beginning to answer one of my
questions, you said that David Simon was a source of
your knowledge that you were the trustee. Did you ever
have a conversation with David in that regard, or

conversations?

A About him telling me that I was the successor
trustee?

Q Yes.

A Yes.

Q when was the first time you and he talked
about that?

A It was sometime after Simon's death. I would
say after Simon's death.

Q Do you have a sense for how long after Simon's
death?

A No, I really don't.

Q who was present for that conversation?

A other than he and me, I don't know if anybody
was.

Q what did you say to him? what did he say to

you in that conversation?

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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A I don't have any idea.

Q well, did you talk about the '95 trust?

A Yes.

Q what did you say to him and what did he say to
you?

A I can't recall the specifics, but it was about

the fact that there was a trust that was unable to be
located and who the -- the trustees were, who the
successor trustees were.

I can't be more specific with you than --
than -- than that. I just don't recall, you know, the
specifics of the conversation at that point in time.

Q All right. At the point in time that you had
that conversation, did David have in his possession
either [Exhibit Number 21 or Number 22, or had you seen
either of them by then?

A I don't believe so.

Q Is it fair to say that you didn't see 21 and
22 until sometime after your father died?

A That's correct.

Q Now, if you would go to -- Tooking back at
your exhibit now, which is number 19, if you would Took
at paragraph 47. Do you see that?

A Yes.

Q Now, you describe there that you participated

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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in and conducted diligent searches of your father's
home, office and condominium, and some further activity
following that. Can you tell me when those searches
took place relative to his death?

A No, I can't.

Q Can you give me a time range? If you think
about the date of his death being in September, did you
do that search October, November, December?

A I really -- I don't know the dates.

Q who else searched, or who searched with you,

if that's different?

A I don't believe that anybody else searched
with me.
Q Did anyone search separately for documents?

MR. SIMON: Object --

A NO.

Q In paragraph 48 of Exhibit 19, it says, "I am
aware that the documents produced by Plaintiffs in this
matter also contain documents located by David Simon and
Pamela Simon in their offices in Chicago." Do you see
that there?

A I do.

Q when do you understand they performed a search
of their offices in Chicago for documents relative to

the dispute we're in now?

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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MR. SIMON: Objection; speculation.
A I have no idea.
Q well, you said that you're aware. How were

you made aware of that fact?

A By learning of it probably from conversations.
Q Cconversations with whom?

A with David Simon, I would imagine.

Q But you don't know the source -- you can't

tell me specifically the source of that information,

correct?

A well, you're asking for dates or source?

Q well, source is where I'm going now.

A Source, I think it was with -- with David
Simon.

Q what documents do you understand were located

and produced that were found in their offices?
MR. SIMON: Objection; speculation.

Q well, now, let's make sure we're clear. I'm
never asking you to speculate -- there might be times
that I do ask you to speculate. Sometimes that's a
useful question to ask. So when Mr. Simon says,

"Objection; speculation,” I'm asking you to tell me what
you know or you don't know or what you think. So I just
want you to be aware that I'm not asking you to take

wild guesses about things.

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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back.

okay.
ATl right?

Could you ask me that last question again,

Now I forget my question.
MR. SIMON: Can you read the question?

MR. STAMOS: Wwhy don't you read that question

(Candice Bernstein enters the room.)

(Read back by the reporter.)

MR. SIMON: Same objection.

Let's just take a one-minute break.
(Recess taken.)

MR. STAMOS: Wwas there a question pending?
(Read back by the reporter.)

THE WITNESS: And -- other than these

documents, I would imagine, that you're asking me

about?

Q (By Mr. Stamos) Other than 21 and 22 you mean?
A Yes.

Q Yes.

A Oother than 21 and 22. I believe there was a

document that was something to do with a filing to the

IRS concerning the trust. There might have been a -- a

W-9 or something. And I think that might be the extent

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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of it.

Q All right. So let's then go to number 88,
paragraph 88. That's page 13 of 20.

A 887

Q Yes.

A Okay. 1It's on my Page 12, but okay.

Q oh. If you Took at the top, does the top say,
"13 of 20"7?

A 13 of 20 on the top, it does.

Q Yeah, I'm sorry. I think actually we had
those numbered and sent to you, but the copy I had it
made from was never numbered. So we'll refer to it as
Page 12.

A okay.

Q A1l right. So 88, it says here, "In 1995, I
was sharing office space with Simon Bernstein 1in
Chicago, as was your sister Pam and David."

Now, first of all, during what years did you
share office space with your father in Chicago?

A About these times, I'm going to say shared
office space in 1980 through 1995-ish.

Q In 1995, did you leave for Florida?

A Yes. I began --
Q Okay.
A

Yes, I began going to Florida in 1995 back and

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052
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forth.

Q It says, "In the summer of 1995, Simon
Bernstein discussed with me that he was forming a Tlife
insurance trust with a policy and that I would be named
one of the trustees for the 1ife insurance trust."

Now, who was present for that conversation?

A of course Simon Bernstein, my father, would
have been present, but other than that I can't remember.

Q After you and he talked about that in 1995,
what was the next time you had any information or
knowledge regarding the existence, creation, changes to,
et cetera, regarding a trust in 1995, dated 19957

A I believe that would have been maybe a year, a
year and a half prior to my father's death when there
was a -- this -- the policy that was in this trust
lapsed and there was a reinstatement matter, and about
that time it would have -- it would have come up again.

Q when you say, "It would have come up again,"”
did you have a conversation with anyone at that time
about the 1995 trust? 1In other words --

A NO.

Q -- at the time that you were addressing the
reinstatement of the policy the year or two before he
died, did you have any conversation with him, not about

the reinstatement of the policy, but about the 1995

McCorkle Litigation Services, Inc.
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trust?

A NO.

Q So any other time prior to his death that you
had conversations with anyone about the 1995 trust?

A NO.

Q Now, it says here that he told you you were

going to be one of the trustees. I take it you never

saw an executed trust with you -- period, correct?
A correct.
Q So, therefore, you never saw an executed trust

with your name on it as trustee, correct?

A Not -- not that I recall.

Q well, when you had the conversation with David
Simon that you described earlier in which you learned
that you were the replacement -- the successor trustee,
did you remember this conversation with your father, or
was that a different topic because in '95 he said you
would be the trustee, not a successor trustee?

MR. SIMON: Objection; vague.

A So the conversation with David Simon would
have made perfect sense -- based on '88, would have made
perfect sense when he told me that I was, you know,
successor trustee.

Q Right. I mean, I know it would have made

perfect sense. Wwhat I'm asking you is: Did you hearken
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back and say, "oh, yeah, dad told me that," or something
like that?

A Oh. I don't recall. I can't remember.

Q Then if you would go, please, to paragraph 97,
it says, "Following the death of my father, my sister
Pamela and brother-in-law David conducted searches of
their office files and records and that's where they
located the unexecuted drafts." I take that to be 21
and 22, correct?

A Yes.

Q Now, referring to the metadata that is 1in the
last sentence of that paragraph, if you would please
lTook at [Exhibit 21, Tet me tell you what I understand
the facts to be, and tell me if you share the
understanding. I always get a little confused about
metadata, but where it indicates, "wednesday June 21,
1995," then says, "Modified," David's told us that's
actually the date the document was created. Does that
sound 1like your understanding?

MR. SIMON: Objection; speculation. This is
not his database. He knows nothing about it.

MR. STAMOS: Adam, 1if you've got an objection
as to form, you may do that, but I don't expect you
to give answers about what he knows or he doesn't

know, because the affidavit says it includes a
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printout of metadata from the computer file for

this draft indicating it was last modified on

June 21st. So he's got some knowledge; otherwise,

he wouldn't have signed the affidavit. So please

don't tell him what he knows and doesn't know.
So I'm going to ask my question again.

Q (By Mr. Stamos) When you look at the metadata,
do you understand -- this 1is my understanding. Do you
understand that, where it says, "Modified wednesday
June 21, 1995" -- David Simon has told us that's the day
that the document was created. 1Is that your
understanding of it?

MR. SIMON: Objection; speculation.

A I just want to make sure that -- could you
help me out and -- where do you want me to look at on
this document in reference to what you're asking me?

Q Oon the page you're looking at, is there --

Can you see this (indicating)?

Is there a 1ittle square box --

A Yes, there is.
Q -- rectangular box? oOkay.
So you see those words there about -- on the

second half of it, so to speak, "Created, modified,
accessed"?

A Yes, I do now, yeah. Yes.
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Q what I understand David has testified to, and
I believe it's on Page 90 of his deposition, 1is that
where it says, "Modified," that was the day it was put
in the computer; where it says, "September 3rd," that
was the day it was re-entered into a new database,
September 3, 2004; and where it says, "September 30,

2013 accessed," that's the day it was taken off of the

computer and ultimately printed so that we could see it.

Do you share that understanding?
MR. SIMON: Objection; speculation.

A I don't. I don't have any idea what this --
all this means.

Q Do you know what date it was that this
document, 21, was taken off of the computer?

A I don't.

Q Where paragraph 98 says, "The second draft of
the Bernstein trust was located as a hard copy inside a
file folder within the stored files of David Simon," do
you know when that was found?

A Back to this document (indicating)?

Q Back to [Exhibit Number 22, yes.

A Okay. Could you ask me that again, please?

Q Yeah. If you look at -- do you know when
Exhibit Number 22| was found?

A I don't.
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Q How did you learn it was found?

A I learned of it from conversations with David.

I learned of it reading these things. I -- that's, I
guess, the two ways I would have learned about it.

Q wWe're going to go through some emails in a
moment, but I imagine that the discovery of those two
drafts was considered to be an important step in this
case for you, correct?

MR. SIMON: Objection; speculation.

Q was 1t important or not?
A I don't know.
Q Did you think it was a positive development

from the point of view of the Tawsuit, you as a
plaintiff in the Chicago lawsuit, that these documents
were found?

MR. SIMON: Objection; relevance.

A I thought it was a positive development as a
Tayperson.
Q How did you come to possess them so that you

could Took at them? were they emailed to you from

Chicago?

A I don't recall.

Q Do you recall seeing them before today,
obviously?

A Yes.
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Q Do you recall seeing him before the Tawsuit
was filed in Chicago?

A I don't recall.

Q Now, a couple of more things about your
affidavit.

Some of these things that are in here -- 1'd
Tike you, if you would, to look at paragraph 21, would
you, of [Exhibit Number 19. Do you see paragraph 217

A I do.

Q Now, the first sentence where it says, "The
Simon Bernstein Irrevocable Insurance Trust dated
6/21/95 is an irrevocable 1ife insurance trust formed in
I11inois as further described below," does that assume
that the trust -- your statement that it is a trust, is
that based upon your understanding that it was executed?

A If I'm understanding your question correctly,
yes.

Q wWhat's the basis for your understanding that
1t was executed?

A That -- number one, that David told me that it
was; number two, that there were filings that had tax ID
number. I believe I -- there was a form that may have
been filled out for the insurance company that named the
beneficiary -- I mean -- yeah, that named the 1ife

insurance trust as the beneficiary, and maybe there was
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an Equifax reporting where I think Simon said --
mentioned that the contingent beneficiary of the life
insurance policy was an irrevocable trust, just --

Q But in terms of your father having signed the
document, the knowledge of that is based on what David
Simon told you, correct?

A Yes.

Q Look if you will, at paragraph 40, which is on
page -- I'm guessing 7 at the bottom.

A 407

Q Yes, paragraph 40, the Tast line of that.

Do you see that?
A I do.
Q It says, "The vivo was dissolved in 1998 upon

dissolution of S.B. Lexington, Inc. How do you know
that?

A I know that from -- from David.

Q where it says, paragraph 41, "Robert Spallina,
Esquire was named a third-party defendant to Eliot's
claims," how do you know that?

A I'm not sure how I know it. I just -- I'm not
exactly sure that I even understand that question.

Q You don't understand the question or the

assertion in 417

A Your question of how I know something.
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Q well, how did you become aware? How did you
become aware of the statement of the fact asserted 1in
paragraph 41, that Robert Spallina, Esquire was named a
third-party defendant to Eliot's claims? How do you
know that to be true?

A Probably from seeing documents where he was a
named defendant.

Q would that also be true with regard to the
succeeding paragraphs, 42, 43, 447

A Okay. So I've read those subsequent
paragraphs. Wwhat is the question about them?

Q How do you know the facts asserted in those
paragraphs?

A well, they're all different paragraphs about
different things, so some --

Q well, we'll go through them one by one.
That's fine.

A Okay.

Q How do you know that National Services
Association was named as a third-party defendant to
Eliot's claim?

A From seeing documents or from -- and/or from
having conversations with David and counsel.

Q How about Benjamin Brown filed a motion to

intervene? How did you know that?
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A From conversations with -- with counsel or
seeing documents.

Q Look at page 59 -- I'm sorry, paragraph 59 on
Page 9, please, and in that first sentence, it says,
"During the application process, the insurer conducted a
routine underwriting investigation of Simon Bernstein
prior to approving his policy." How do you know that?

A From conversations with counsel, and also
there were a lot of documents that the insurance company
sent over to me at the time that this policy was going
through the reinstatement process. So these are all
pretty common things for -- for me to see in -- 1in an
insurance company's document 1like that.

I'm -- I'm -- I think it would be also in
something about an application process that may have
been through the discovery of the documents that the
insurance company provided in that reinstatement
process.

Q Look at paragraph 70, please. 1It's on Page
10.

A Okay.

Q It says, "On or about June 5, 1992, a letter
was submitted on behalf of the policyholder informing
the insurer that LaSalle National Trust was being

appointed as successor trustee." Did you become aware
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of that by reviewing documents in this case?

A Yes, I believe so.

Q Likewise, the June 17, 1992, acknowledgment by
the 1insurer is also something you learned long after
1992, correct?

A Yes.

Q That's all I want to talk to you about your
affidavit for now. I want to walk through the emails
with you, if we can. I think they've been numbered.
I'd 1ike to begin with [Exhibit Number 1.

(Exhibit 1 was marked for identification.)

Q Do you have that in front of you? I believe
it's marked Exhibit Number 1 with Bates numbers TS4965
to 4966. Do you see that?

A Yes, I do.

Q Now, this is dated -- it's a string that
begins, it looks 1like, on October 15th and ends on
Ooctober 19th, if I'm Tooking at that correctly. So we
have to read the second page first. Okay?

A Yes.

Q Now, as best I'm able to tell, this is the
earliest email that I have on the subject matter of
obtaining the 1ife insurance proceeds that we're
addressing here. Do you know when the process began, if

this was the beginning of the process or was there
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effort
20127
A
Q
anyone
policy
A
and/or
Q
Page 2

wrote,

and discussion about that prior to October 15,

I do not know.

what's the first conversation you recall with
after your father's passing about the insurance
and the trust and so forth?

My recollection would be with Robert Spallina
Don Tescher.

If we're looking here at [Exhibit Number 1,
of that exhibit, on the 15th it Tooks Tike Pam

"Hi all. Do you have time for a status," to

which Spallina writes, "There are no updates at this

time."

Does that imply to you that there must have been

communications before October 15th about the insurance

policy?

> o »

Q

MR. SIMON: Objection; speculation.
No, it doesn't.

It doesn't?

NO.

So, when he says there are no updates, would

that not imply to you that he knew there was something

to be updated and, therefore, would have been familiar

with the topic?

A

I -- I'm not sure. There were a lot of things

going on about a lot of topics. So the question "Do you
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have time for status --

Q Okay.

A -- I -- I can't be sure what led up to the --
to that question being asked without any more guiding
information in that sentence.

Q Did you have an understanding that
Mr. Spallina submitted a claim to the insurance company

representing himself to be the trustee of the '95 trust?

A Can you ask me that again? There was wind or
something.
Q I'm sorry. That's actually a train.

Do you understand that Mr. Spallina made
application to the insurance company for the proceeds of
the insurance stating that he was the trustee of the
trust?

A I do understand that, yes.

Q wWhen 1is the first time you became aware that
Mr. Spallina was going to make an application
identifying himself as the trustee?

A I'm -- I will say after Simon's death
obviously, but other than that, I don't -- I can't tell
you what the time period was.

Q Did you ever have a -- were you aware he was
going to do that before he did it?

A I was not.
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Q You were only aware of that after he was --
after he did 1it?

A After he did it.

Q How did you become aware of that?

A Through conversations with Robert Spallina.

Q Look, if you will, at the top of -- I'm sorry,
Took at the middle, from Robert Spallina, October 19th,

to Pam Simon, copied to you. Do you see that?

A wWe're on Page 1 now?
Q Yes, we are.
A Page 1, and you want me to pick up where?

Q where it says, right in the middle, "Pam, my

office is processing."

A Yeah.

Q Do you see that?

A Yes, I do.

Q And you were copied on this, correct?

A I was.

Q It says, "My office 1is processing --" this is
from Spallina. "My office is processing the claim as

your father was the owner of the policy and the proceeds
will Tikely be paid to the estate in the absence of
finding the trust."

Is it fair to say -- did you understand at

that point it was understood that the trust could not be
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located, the '95 trust?
MR. SIMON: Objection; speculation, form.
A Yes.
Q Then he says, "As I mentioned previously,
there was a discussion with the carrier about possibly
using the 2000 trust (the one you are carved out of but

would be split five ways according to Ted), but I am not

sure that we will achieve that result."” Do you see
that?

A I do.

Q what was the first conversation you had with

Mr. Spallina about the possibility of submitting the
claim to the insurance company using the 2000 trust?

A Around the same time that these discussions
were going on.

Q when did you become aware that the 2000 trust

existed?
A Around this same time period.
Q wWhen you first had that conversation with

Mr. Spallina, what did you say to him and what did he
say to you about using the 2000 trust to submit a claim
to the insurance company?

MR. SIMON: Objection; privilege.

Don't answer.

MR. STAMOS: Privilege? Privilege of who for
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trustee or what?

interest in the insurance policy that we're 1litigating

about?

about the 2000 trust have to do with your role as

trustee of Shirley's trust?

whom?

MR. SIMON: Attorney-client. He was his
attorney. Spallina was his attorney. You're
asking about a conversation between him and his
attorney.

Q well, he was your attorney personally or as

A He was my attorney as trustee.
Q Trustee of what?
A Shirley Bernstein Trust.

Q Did the Shirley Bernstein Trust have an

A It did not.

Q So what did the conversation you had with him

MR. SIMON: Same objection; privilege.

Don't answer.

MR. STAMOS: Wwell, I'm not asking for a
conversation. I'm trying to establish -- I think
that you're obligated to establish the basis of a
privilege objection, and I'm entitled to test the
existence of the privilege.

You've declared that Mr. Spallina was his
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Tawyer. He's now told me Mr. Spallina was his
Tawyer as trustee of Shirley's trust, and he's now
established with me that Shirley's trust had no
interest in the subject matter of the insurance
policy, while we know that Mr. Bernstein has a
personal interest in the result of the insurance
policy. So I don't see how Mr. Spallina was his
Tawyer with regard to this topic.

Do you have a basis for asserting that?

MR. SIMON: He consulted with him as an
attorney on this matter. That's my basis.
Q (By Mr. Stamos) Is that true, Mr. Bernstein.

THE WITNESS: Answer?

MR. SIMON: (Nonverbal response.)
A Is it true that I consulted with him about

this matter?

Q That you consulted with him about this matter

in a capacity other than as the trustee of Shirley's

trust.
And I don't mean to be disrespectful by saying
"Shirley's trust". I'm just shortening --
A Sure.
Q Is "sure" the answer to my question or

response to my comment there?

A oh.
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Q I'm sorry, I'm confused.
MR. ROSE: Do you want to confer about the
privilege issue if you're confused?

MR. STAMOS: I do. I do.

would you please recite the question again to

the witness leaving out my comment about Shirley.

MR. SIMON: We're going to take a minute and
confer on a privilege issue.

MR. STAMOS: That's a good idea.

(Recess taken.)

MR. STAMOS: All right. So can we read the
Tast question back to the witness without my
editorial comment at the end.

(Read back by the reporter.)
Q (By Mr. Stamos) Can you answer that, please.

THE WITNESS: Could you read it back to me
again, please.

Q Actually, you know what, Tet me stop there.

Let me ask a couple of more questions and I'1ll get back

to that.

would you agree with me that Exhibit Number 1

reflects an email by Mr. Spallina to yourself and to Pam

with regard to the subject matter of the potential use
of the 2000 trust?

A Yes.

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052

40



O© 00 N O uvi M W N PR

N NN NN VYNV R R R RRRRRR R
vi A W N R O VU 00 N O uvi N W N L, O

Q And, Tikewise, the email from yourself at the
top to Mr. Spallina and to Pam is talking generally here

about making the application to the insurance company,

correct?
A correct.
Q So you made Pam privy to your conversations

and your communications with Mr. Spallina with regard to
this topic, correct?

A well, I don't know if I made her privy, but
this was a chain of people in -- in this email going,
you know, between two and three people.

Q Right. But you were the only one who was the
trustee of Shirley's trust, correct?

A Yes.

MR. STAMOS: All right. well, let me just add
that, not only do I still not understand what the
basis for a privilege would be, but if there was a
privilege, it was waived by including Pam in these
communications. So do I need to establish that any
more, Adam, or can I ask more questions?

MR. SIMON: If depends what the question is.
If it's about these emails, that's fine. If it's
about conversations between Robert and him
personally, it's not fine. 1It's privileged.

MR. STAMOS: All right.
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Q (By Mr. Stamos) Were there any other
conversations in which you and Pam and he participated
with regard to the subject matter of the 2000 trust?

A No, not that I recall.

Q what was the notion behind the potential for
using the 2000 trust?

MR. SIMON: Objection; speculation.

A I don't know.

Q when Mr. Spallina made the application to the
company identifying himself as the trustee of the '95
trust, was he acting as your lawyer at that time?

MR. SIMON: Objection; form. I think you said
made an application to an insurance company?

Q I thought we established earlier that you were
aware that Mr. Spallina had applied to the insurance
company for distribution of the proceeds to the '95
trust and had done that representing himself to be the
trustee of the '95 trust. Did I hear that correctly?

A Yes.

Q Okay. Wwhen he did that, was he your Tlawyer

A Yes.
Q So are you telling us that he submitted that
as your Tlawyer without your knowledge?

A I'm telling you that, if that's what he did as
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my -- if that's what he did, he was doing it as my
attorney.

Q But you're telling me that he did it without
your knowledge?

A I'm telling you that, if he did it, he did it

as my attorney. Wwhether he did it with my knowledge or

not, that's something I think I've said I -- I don't
remember.
Q when you say he did it as your attorney, are

you saying he did it as your attorney in your capacity
as the trustee of Shirley's trust?
A AllT my --

MR. SIMON: Objection; speculation.

MR. STAMOS: Wwell, I mean, I'm not sure what's

speculative about that.
Q Can you answer that question?

MR. SIMON: Yeah, I can answer what's
speculative about it. He --

MR. STAMOS: No, no, no. I haven't asked you
any questions. I'm asking the witness. I'm not
asking you to explain to the witness now how to
calculate this as being speculative. I'm asking
the question.

I'm going to ask the court reporter to read

that question back.
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(Read back by the reporter.)

A I'm saying that my conversations with Robert
Spallina, I viewed him as my counsel. 1In any
conversations I had with Robert Spallina, I expected
that the attorney-client privilege was there.

Q But what I'm trying to get at is, do you have
an understanding as to in what -- because you have --
you wear many hats apparently. Are you saying he was
your attorney in every hat you wore?

MR. SIMON: Object to form.

Q Do you understand my question?

A I believe I do.

Q Okay. Are you telling us that he was your
attorney in each of the capacities you have that relate

to the subject matter of this Tawsuit?

A In these -- in these matters --

Q For your father's --

A Yes.

Q So that would include he was your attorney as

the trustee of Shirley's trust; he was your attorney as
the successor trustee of the '95 trust; and he was your

personal attorney?

A As everything that relates to these matters,
yes, I -- I viewed Robert as my attorney.
Q Did he ever disclose to you potential issues
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of conflict that arose by virtue of the divergent roles
you have as I've just described, and perhaps there are
other roles?

MR. SIMON: Objection; privilege.

MR. STAMOS: Privilege for which attorney --

MR. SIMON: If that's not privileged, nothing
is.

MR. STAMOS: Well, we're going to have to
Titigate about this, so I'm trying to figure out --

MR. SIMON: That's fine.

MR. STAMOS: -- a privilege in which
attorney-client relationship? The attorney-client
relationship of him to --

MR. SIMON: You just asked -- Jim, let me
answer your question. You just asked about a
conflict in many different capacities, correct?

MR. STAMOS: Yes.

MR. SIMON: So any of those capacities or all
of them, it's privileged, and that's --

MR. STAMOS: I understand conceptually. Wwhat
I'm asking you is, in which capacity are you saying
there was a conversation that resulted in a
privileged conversation?

MR. SIMON: In the capacity that he was the

client and Robert was the attorney, and we won't be
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talking about conversations between them that are

privileged.

Q (By Mr. Stamos) Are you going to follow your
Tawyer's instruction not to answer any questions about
conversations you had with Robert Spallina?

A I am.

Q will that extend to conversations that are
memorialized in the emails that we're going to be
reviewing here?

MR. SIMON: I will --

Is that for me or him?

MR. STAMOS: well, that's for him, but I guess
I'm curious --

(Cross-talking. Interruption by the

reporter.)

MR. SIMON: We won't assert privilege where
there's a third party on the email or it's been
disclosed because we didn't assert the privilege.

MR. STAMOS: Okay. I just want to state that
my position, so to give you an opportunity to
modify yours, is that, by virtue of our having been
produced these emails, and we're going to go
through more, which themselves give us partial
information about conversations that took place and

communications that took place about the topics
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we're addressing, such as the potential use of the

2000 trust, that the privilege was waived, that you

can't -- that's number one.

And, number 2, that these documents reflect
that the communications on these topics were not
conducted solely between Mr. Spallina, as
Mr. Bernstein's lawyer, and Mr. Bernstein, but were
conducted among Mr. Spallina and Mr. Bernstein and
others who did not have his capacities regarding
these matters and was waived in that way as well.

So that's my position, and I ask you to
reconsider yours. Otherwise, we'll have to have
the judge address it.

MR. SIMON: Wwe'll 1likely have to have the
judge address it, but we'll consider it at a break.

MR. STAMOS: Okay.

Q (By Mr. Stamos) Did you personally make a
judgment or reach a conclusion as to whether the 2000
trust should be used as a beneficiary in making a
submission to the insurance company for proceeds of the
insurance policy?

A I did not.

Q Did you ever have a conversation with anyone
other than Mr. Spallina about the potential for using

the 2000 trust in making an application to the insurance
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company?

A Possibly -- possibly Donald Tescher.

Q Did you ever have a conversation with your
sister who would not have received proceeds of the
policy if, in fact, the 2000 trust were employed?

A Not that I recall, no.

Q So this entire process was conducted, and at
no point did you discuss with your sister the fact that
if the 2000 trust were employed, in fact, she would be
cut out of the proceeds of the insurance policy?

MR. SIMON: Objection; asked and answered.
You can answer.

Is that correct? That's your testimony?
That's correct.

Q Did you have a conversation with anyone else
other than maybe Spallina and maybe Tescher?

A About the 2000 trust document; is that the

guestion?
Q Yes.
A No, I don't believe so.
Q where Mr. Spallina writes to Pam here in the

middle of [Exhibit Number 1, Page 1, "As I mentioned
previously, there was a discussion with the carrier
about possibly using the 2000 trust, the one you are

carved out of but would be split five ways according to
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Ted, but I'm not sure that we will achieve that result."
Are you familiar with what he's talking about there?

A Yes.

Q what's he talking about there?

A It Tooks Tike he's talking about the fact that
the 2000 document didn't include Pam, and he was
probably -- he -- it looks 1ike he may have been
referencing, according to him, according to me, the --
the -- there would be a split five ways.

Q what was the basis for your belief that there
would be a split five ways?

A There were conversations going on at that
point in time about how to -- what to do with, you know,
this insurance policy, and splitting it five ways was
what -- my understanding was how the -- what the
proceeds of the policy -- of the trust were going to be.

Q The 2000 trust?

A No, not the -- I knew nothing about a 2000
trust.

Q Do you recall receiving this email where --
the last item in the string is from you, where
Mr. Spallina says, "As I mentioned previously, there was
a discussion with the carrier about possibly using the
2000 trust, the one you are carved out of but would be

split five ways according to Ted," doesn't that imply
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that you were involved in a conversation about the 2000
trust?

A I didn't have conversations with the carrier.
Spallina had conversations with the carrier. I did not.
Q No, no. Doesn't this imply that you had a
conversation with Mr. Spallina in which he says, "But it
would be split five ways according to Ted"? I mean, how
would he know what Ted thought unless Ted told him, and

you're Ted?

A I -- I --1Ican't help you there. I don't
know what Spallina was thinking.

Q In any event, so we've established that this
is a string of emails that you and Ted and Pam shared,
correct? You and Spallina and Pam shared, correct?

A Yes.

Q And you would have seen them at or about the
time they're dated, correct?

A Yes.

Q Let me then go to Exhibit Number 2, which is
TS4489 through 92.

(Exhibit 2 was marked for identification.)

Q Again, we have to go back to front, and this
is a string of emails -- am I correct, this is a string
of emails in which you participated, the Tast one being

from you to Mr. Spallina, Pam Simon, David Simon and --
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I guess Pam Simon twice, right?

A Yes.

Q okay. Going back to front, the first message
appears to be from Pam to Spallina and to you saying,

"Hi, Robert. Any word on the proceeds," asking whether
he needed help, correct?

A Yes.

Q Then the next item of the string is from
Spallina to Pam saying, "Heritage responded back that
they need a copy of the trust instrument. we do not
have a copy, and the only executed trust document that
we have in which the policy is listed as an asset 1is the
2000 trust prepared by Al Gortz." Do you see that?

A I do see that.

Q This i1s dated, it Tooks 1ike, November 19,
2012. It is your email back. "Highly unlikely they

will use another trust. Wwhat is the SOP when a doc

can't be found?" That's from you, right?

A Yes, it 1is.

Q And it's dated November 19, 2012, right?

A Yes.

Q Am I correct, as I'm reading this, at least by

November 19, 2012, no one has located Exhibits 21 and 22
that we talked about earlier, the unsigned drafts of the

trust, correct?
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MR. SIMON: Objection; speculation.

A You are right, correct.

Q when you then go to the next page, 4490, it
says, from Pam to you, copied to Spallina, "Please send
the executed trust document before you respond to
Heritage." Do you remember what Pam -- what trust
document she was talking about?

A I do not.

Q Is it fair to say the only executed document
you had that would be relevant at that point would have
been the 2000 trust document, correct?

MR. SIMON: Objection; speculation.
As far as you knew.
Can you ask me that question again, please?

Q Yeah. Actually, it might help if I go above
that. Wwhen you lTook at Spallina's note to you then, a
little bit below the halfway point of page 4409, it
says, from Spallina, "we are not responding to them with
the document from 2000. we discussed that and you are
carved out under that document. We need to find the
1995 trust ASAP."

Do you understand that was him responding to
Pam where she said, "Please send the executed trust
document before you respond to Heritage"?

A I -- I do.
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Q He must have been talking about the 2000
trust, and he's telling her we're not going to use that
trust because you're cut out, right?

A I can't say for sure, you know, why he's
saying that, but that's, you know, what -- what it looks
like from this document.

Q when you received this and saw it, is that
what you assumed, that he's telling her we're not going
to use the 2000 trust because you're cut out of it?

MR. SIMON: Objection; speculation.

MR. STAMOS: No. I'm not asking him to
speculate.

Q I'm asking your perception when you read this.

MR. SIMON: No. You asked him what he
assumed, 1s what you asked.

MR. STAMOS: Well, I'm not asking him to
speculate about what he assumed. 1I'm asking him to
tell me what he assumed, if he can remember.

A I can't remember, but according to this,
that's what it Tooks Tike Spallina 1is saying.

Q okay. That's fine.

Then there's another letter -- there's another

note November 19th, the same date, from David Simon,
"May be able to achieve Sy's intended result through

waiver and settlement agreement." That was the attempt
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that was made to get all five children to sign off, and
then you wouldn't need to worry about what the trust
said or didn't say, correct?

A I believe so, yes.

Q okay, excellent. If you then look at Exhibit
Number 3, it looks to me -- if you just take a quick
Took at this, it looks to me that this is an email from
Pam, and you are among those copied --

A I don't have it.

Q we don't have 3 yet.

MR. STAMOS: Oh, I'm sorry. I'm sorry. Could
the court reporter please give it to him.
(Exhibit 3/ was marked for identification.)

Q I just have a simple question for you.

Looking at this, am I correct that this is a letter --
an email that Pam sent and that you were copied on which
attempted to circulate a settlement agreement among you
to try to get the proceeds without the need for
Titigation or worrying about the trusts?

A That is what it looks 1ike to me, yes.

Q And you recall that effort was made, correct?

A Yes.

Q And it was not successful because Eliot would
not agree, correct?

A I believe that's the reason why, yes.
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Q If you could then --

I'm sorry, continue to look at that exhibit,
at 4519. It said there was -- at the bottom, that's
your email, correct, that says, "There was an exhaustive
search for the original trust document from 1995 which
is the beneficiary of the policy owned by dad. Since

we've have not been able to locate it," and then some
further text. 1Is it fair to say that as of December 6,
2012, the drafts of the trust, Numbers 21 and 22, had
still not been located?

A That 1s correct.

Q Thank you.

All right. If you could then look at [Exhibit

4.
(Exhibit 4 was marked for identification.)
Q Now, reading bottom to top here, which I think
we need to do, on Page 69, this is from you -- I'm

sorry, this is from Spallina to you, correct?
A NO.
on 67 or -- a different page?
Q I'm sorry.
oh, you got 67. Okay, yeah, I'm sorry. I
have two sets of them.
when you're looking at Page 67, that's

Mr. Spallina writing to you, correct?
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A well, I'm copied.
Q You are one of those to whom this was

addressed, correct?

A Yes.
Q In it, Mr. Spallina was talking about options
and trying to deal -- dealing with the situation where

the agreement could not be achieved, right?

A Yes.

Q Among the things he said was, and this is in
the fourth T1ine from the bottom, "As none of us can be
sure exactly what the 1995 trust said (although an
educated guess would point to the children in 1light of
the document prepared by Al Gortz in 2000), it is
important that we discuss further prior to spending more
money to pursue this option." As of that day, and this
was dated January 22, 2013, none of you could know for
sure what it said, correct?

A That's correct.

Q Am I correct, as of this date, Exhibits 21 and
22 had not been located, correct?

MR. SIMON: Objection; speculation, asked and
answered.

A That's correct.

MR. STAMOS: No, it hasn't been asked.

Q I'm sorry, what was the answer?
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A Correct.

Q Thank you.

MR. STAMOS: Do you want to take a break now,

Adam?

MR. SIMON: Please.

MR. STAMOS: Okay.

(Recess taken.)

MR. STAMOS: So now we're on [Exhibit 5.
(Exhibit 5 was marked for identification.)

Q (By Mr. Stamos) Now, I'm looking at Exhibit
Number 5. Do you have page 657 1Is that the page number
at the bottom?

A Yes.

Q Looking at the message from Spallina, the
second one here - it looks 1like the top is from Lisa to
Spallina and Jill - where Spallina said, "I need to see
Pam's 1ife insurance trust to answer the question," do
you know what question he was talking about?

MR. SIMON: Objection; speculation.
A I don't.
Q All right. Then I'm going to skip Number 6.
I'm just trying to cut this down so we can
move along. I'm saving time by wasting a little bit of
time.

I'm not going to talk to you about 7.
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If you would then look at [Exhibit Number 8,
please.
(Exhibit 8 was marked for identification.)
Q This is from Mr. Spallina to Eliot and
yourself and -- to Pam, carbon copied to Eliot and
yourself, Lisa, Jill and Christine, right?
A correct.
Q See at the top there?
A Yes, you are correct.
Q Thank you. And I want to direct you to the

fourth paragraph up, the one that begins, "Let's stop

making." Do you see that?
A I do.
Q The second sentence says, '"Pam saw him execute

the trust with the same attorney that prepared her own

trust, a copy of which I have and will offer up to fill

in the boilerplate provisions." Do you see that?
A Yes.
Q when you received this, did you understand

that to mean that Mr. Spallina understood that your
father's '95 trust was basically a mirror image of Pam's
and, therefore, he would use Pam's in order to fill 1in
the blanks with regard to boilerplate language?

MR. SIMON: Objection; speculation, form.

Q I'm asking if that's your understanding.
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MR. SIMON: You said did he understand that he
understood. It's 1like two understandings removed.
MR. STAMOS: If that's what I did, let me fix
it.
Q when Mr. Spallina wrote that and you received
this and read it, was it your understanding that
Mr. Spallina had the understanding that the 1995 trust
was basically a copy, so to speak, of Pam's trust and,
therefore, he could use Pam's trust to fill in the
missing boilerplate language that might be necessary to
be filled in?

MR. SIMON: Same objections.

A You're using words like "mirror image" and
I -- I don't believe that he was looking at Pam's
document, according to this email, as a -- as a tool and

a mirror image. I think he was using Pam's document
maybe as -- more as a guide, because I think they were
prepared around the same time by the same firm. So --
but I can't honestly speculate what was in Spallina's
mind at the time he wrote this.

Q Have you ever seen Pam's trust?

A I have not.

Q Then let's go to -- looking now at [Exhibit
Number 9.

(Exhibit 9 was marked for identification.)
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Q we have number 9 in front of you. Page 51 and
52, do you see that?

A I do.

Q This looks to be, going back on Page 52, an
email that you drafted giving your analysis of the
Heritage payout situation, and looking at that document,
about seven lines down, as of that point the trust could
not be located still, correct?

A correct.

Q I take it at that time Exhibits 21 and 22 were
still not located, because if they were, you would have
talked about them, correct?

MR. SIMON: Objection; speculation.

A Correct.

Q Then on Page 51, that's your email to your
siblings and Mr. Spallina in which -- in further
analysis -- this is actually to Eliot - I see - with

copies to your siblings responding to a prior email he

had written about what he thought the situation was,

correct?
A Yes, sir.
MR. STAMOS: Now, if we could go, please, to
Exhibit 10.

(Exhibit 10 was marked for identification.)

Q If you're looking at the bottom of Page 47,
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this 1is part of a string that ends with Eliot writing on
February 9th to yourself and to Pam, copies to many
other people. Do you see that?

A Yes, I do.

Q Then when you Took at the bottom, the first
email on that page where Pam says, on February 8, 2013,
"Yeah, bad news. We don't have copies of the policy.
Dad probably took it when he emptied his office.
Probably the trust, too." Do you see that?

A Yes, I do.

Q Do you have any understanding as to how it
came to be that a copy of the draft trust was located at
a later date even though a search had already been done
trying to find the trust document itself?

MR. SIMON: Objection; speculation.
A None.
Q when the trust documents -- strike that.
when the draft trust documents, Exhibits 21
and 22, were located, do you recall having any
conversation with anybody, Mr. Simon, your sister,
anything to the effect of, "How come you didn't find
these the first time you looked," or anything Tike that?
A No, nothing 1like that with me, no.
Q Did 1t strike you? Did you wonder? whether

you had a conversation or not, did you wonder how it was
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that they didn't find them the first time?

A NO.

Q It didn't strike you as odd?

MR. SIMON: Objection; asked and answered.

A No, it didn't. Having searched for things
before in my 1life, you search once, you search again,
sometimes you come across things, especially old. No,
it didn't strike me as odd.

Q If you could Took at [Exhibit Number 11,
please.

(Exhibit 11 was marked for identification.)

Q This 1is another string here. Beginning at the
bottom, this is your brother Eliot telling you that he's
seeking independent counsel, correct, on February 13,
20137

A Yes.

Q Then the next email up, on February 14th, is
you to Robert Spallina saying, "Please move forward as
we discussed in the last group phone call in which we
decided to have Heritage pay your trust account or a
trust that you would act as trustee. Heritage has
stated that they will pay based on a court order showing
that there's consensus among the 1995 trust
beneficiaries. Let's get this done."

My question about that is, as of that point,
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was it your understanding that Eliot would agree to have
such a court order entered?

A I don't know.

Q This communication with Mr. Spallina includes
copies to all of your siblings as well as to Christine
Yates, who was Eliot's attorney, correct?

A I -- I believe so.

Q Is it your position that this was
attorney-client communication, as well, between you and
Mr. Spallina?

MR. SIMON: We didn't assert a privilege, if
that's what you're asking. I didn't object.

MR. STAMOS: Well, our position, for the
record, is that you may not selectively employ the
privilege.

Q So my question is, was this an attorney-client
communication, as far as you were concerned?

A In every communication I had with Robert
Spallina, I would expect that that privilege was there.

MR. ROSE: This 1is Alan Rose, just for the
record, since I'm Mr. Bernstein's personal counsel.
He's not asserting the privilege as to
communications of this nature as responded in your
email. He's asserting privilege to private

communications he had one-on-one with Robert
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Spallina, who he considered to be his counsel.
That's the position for the record and that's why
the privilege is being asserted.

continue.

MR. STAMOS: No, I understand that. 1It's just
that our position is that, if one has an
attorney-client relationship, in particular with
regard to discussions concerning a particular
topic, the privilege is waived when you do not
maintain the privilege with respect to certain
communications and you do with others, and that's
our position. So --

MR. ROSE: Okay. But for the record, since
you're going to argue this 1in Illinois potentially,
in every piece of litigation, certain things that
you communicate with your lawyer eventually find
their way into pleadings or communication with the
other side. That does not mean that private
communication you have one-on-one with your Tawyer
about various things when you're seeking legal
advice on a confidential basis are not privileged.
That's the sole basis upon which the privilege 1is
being asserted and it's going to continue to be
asserted.

MR. STAMOS: Can we proceed?
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MR. ROSE: Absolutely. Thanks.

MR. STAMOS: Got 1t.

Q (By Mr. Stamos) In any event, looking at
Exhibit 11, this was a -- whatever it says, this was an
email series of -- exchange between yourself and Eliot

and all the addressees, correct?

A It appears to be, yes.

Q Have you ever 1investigated to advise yourself
as to what took place within the insurance company, that
1s to say the insurance company records, as to your
father's interactions or lack of interactions with them
about beneficiary changes or ownership changes?

A I -- I have not; did not do that.

Q I take it you, therefore, have no knowledge
about that, no personal knowledge about that?

A Can you tell me what "that" 1is again.

Q About beneficiary changes that your father
either did send or did not send to the insurance
company.

A Again, I'm going to go back to that time of
reinstatement where it was my understanding that the
beneficiary of this insurance policy was the trust,
so -- I think you stated something that wasn't entirely
accurate about that I didn't have any knowledge.

Q okay. So your knowledge of it would have been

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052

65



O© 00 N O uvi M W N PR

N NN NN VYNV R R R RRRRRR R
vi A W N R O VU 00 N O uvi N W N L, O

with regard -- I think we talked about that earlier.
You told us what your role was in that -- what you knew
about the reinstatement provision a couple of years
before he died, correct?
A Yes, that's right.
Q All right. we don't need to go over that
again. That, I understand.
Let's Took, if we can, at [Exhibit Number 14.
(Exhibit 14 was marked for identification.)
Q Looking at that document, it looks Tike a
string that ends with an email from Mr. Spallina to Pam

and copied to yourself and David, correct?

A Yes, that is correct.
Q Now that email -- the initial email in that
string is one from David Simon -- I'm guessing to

Mr. Spallina, although it's not clear, where it says,

"Last of the docs we could dig up." Do you see that?

A I do.

Q My assumption, although it's not clear from
the email, is that there was -- oh, yeah, I'm sorry. At

the bottom you can see there's a PDF attachment, a
Document 9 PDF. Do you see that on Page 65797

A Yes.

Q Do you know what document he's referring to 1in

that email?
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A I don't.
Q If you would look at [Exhibit Number 15|,
please.
(Exhibit 15 was marked for identification.)
Q This document, 6508 through 6512, is a string
of emails that ends with one from you to Robert Spallina

copied to several people, correct?

A It appears that way so far, yes.

Q Take your time. Is that what that is?

A Yes.

Q The last email in that string is one that you

sent, correct?

A Yes.

Q when you say, "I think one of my --" This 1s
to Robert: "Pam, Scooter, Jill, Lisa and I will be
discussing several related issues over the weekend," and
this 1is Saturday, March 16, 2013. "I think one of my
previous emails asked you to hold off doing anything
concerning the 1ife insurance policy after a specific
date. Please continue to work with the insurance
company on our behalf."

what were you talking about there?
A I cannot remember.

Q If you would please look at 6510. 1It's the

third page of that exhibit.
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A okay.
Q Do you see the reference to March 15, 2013

there from Spallina?

A I see March 15, 2013.

Q Right. 7:07 a.m., in the middle of that page?
A Yes, I do.

Q And Mr. Spallina wrote in this email string

that ends with your last email, "There is a break in
title and beneficiary designation prior to getting where
the confirmation letters state where we are today, Sy as
owner and the trust as beneficiary." Do you know what
they're talking about?

A I believe that I do.

Q what did you understand Mr. Spallina was
conveying by that message?

A That there was a previous owner or an initial
owner of this policy and that I think he was Tlearning
about the -- the chain of -- of ownership of the policy
from the very beginning and its iterations over time
when -- after speaking with the insurance company.

Q Did you understand this to be that
Mr. Spallina was told by the insurance company that
there was a break in title and beneficiary designation?

A well, I -- I'm -- only because I'm reading

what he said. I don't know what he assumed that meant,
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but I'm assuming from what I'm reading that he is saying
that there was some break there.

Q And this was in response to your email from --
it lTooks Tike --

well, it Tooks Tike the times are a little bit

odd there. I'm not sure why that is.

A Right.

Q I wonder 1if one is eastern time and one is
central time?

A Between me and Robert?

Q Yeah. Could that have been possible?

A Anything's possible, but unlikely, I think.

Q well, in any event, when you received that,
did you understand what he was talking about?

A At the time, I probably did not.

Q Now, looking at [Exhibit 16, please.

(Exhibit 16 was marked for identification.)

Q Do you know who Mr. welling 1is, before I ask
you any questions about the document?

A I believe that he was someone connected to the
insurance company.

Q I'd Tike you, if you will, to take a moment
and read Exhibit Number 12 -- I'm sorry, Exhibit
Number 16, back to front, and then I want to ask you

some questions about it. It's not all that long.

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052

69



O© 00 N O uvi M W N PR

N NN NN VYNV R R R RRRRRR R
vi A W N R O VU 00 N O uvi N W N L, O

A So you'd 1like me to read all the pages in the

email?
Q Yeah.
A Ookay.
Q Just take a moment to read it. The messages

are actually pretty brief.

that

MR. ROSE: While he's looking at that, I'd
just state for the record that TS5253, at the
bottom, clearly supports the assertion of the
privilege.

MR. STAMOS: 1In as much as i1t includes Scott
welling on it, I'd have a hard time understanding
how that supports the existence of a privilege,
but --

MR. ROSE: Okay.

Q (By Mr. Stamos) Have you had a chance to read

yet, Mr. Bernstein?

A Yes. I'm -- yes, I have.

Q I bet you recall this email string, correct?
A Yes.

Q It ends with a message from Mr. Spallina to

you which would have included all the rest of it,

correct?

A Yes.

Q wWhat's this about? what's the genesis of this
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dispute that results in Mr. Spallina saying, "Ted, I'm
done with this matter"? what did you understand was

going to happen?

A The change in who was going to be handling the
Tife insurance policy at -- at around this time.
Q It was changed from whom to whom?

A From the Tescher & Spallina firm to Adam
Simon.
Q wWere there any discussions with the insurance

company about that prior to the lawsuit being filed in

Chicago?
MR. SIMON: Objection; speculation.
A I've -- I simply don't know.
Q You don't?
A I do not.
Q Now, when you then look at --

I'm sorry, we'll go to the next exhibit, which
is -- it looks Tike [Exhibit 17.

(Exhibit 17/ was marked for identification.)

Q Now, looking at [Exhibit Number 17, where

Mr. Tescher writes, "I feel that we have serious
conflicts in continuing to represent you as trustee to
the 1ife insurance trust and need to withdraw from
further representation,”" do you see that?

A I do.
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Q Now, first, this document is an email string
that ends with Mr. Tescher sending an email to
Mr. welling, Mr. Spallina and also to yourself, as well
as the Simons, correct?

A Yes.

Q You recall receiving this, do you?

A Now that I see it, I recall.

Q Now, where Mr. Tescher says that, "There's a
serious conflict continuing to represent you as trustee

of the T1ife insurance trust,

1995 trust?

is he referring to the

MR. SIMON: Objection; speculation.

A I believe that that's what he's referring to
here.

Q I take it that he withdraw from representing
you in that capacity as of this email?

A I -- I believe that to be the case.

Q Did they continue to represent you in any
other capacity after that date?

A Yes.

Q In what capacities did they continue to
represent you?

A As the -- counsel for the Shirley Bernstein
Trust.

Q Do they continue to be your attorney 1in that
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capacity?

A Currently?

Q Yes.

A They are not.

Q when did they cease being your attorney in
that capacity?

A Early 2014 is my recollection.

Q what led to that?

A what Ted to that was --

MR. ROSE: Wwell, Tet me -- to the extent he's
discussing communications he had with his former
counsel, they would be privileged, and I would
instruct him not to answer based upon any
communications with his counsel.

MR. STAMOS: Okay.

Q I don't agree with that, but I assume you're
going to follow your attorney's instruction not to
answer that?

A Yes.

Q All right. we don't need to say anymore, but
we'll certify that.

Leaving aside conversations then with

Mr. Spallina or Mr. Tescher, what led to their ceasing
to be your attorneys?

A My recollection is that they withdrew.
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Q okay.

A Again, we're going back quite a while, but I
believe what Ted to them not being my attorneys 1is that
they withdrew.

MR. ROSE: And just for the record, there are
aspects of that that are not privileged, but you
asked him about his -- I just advised him not to
disclose his private, confidential communication
with them while they were still his lawyers. That
does not foreclose your questioning.

MR. STAMOS: No, what I asked him was what
other circumstances led to that other than --
without reference to such conversations, and he
said they withdrew.

Q Do you know why they withdrew?

A I -- I do know why they withdrew. There were
some questions within their firm about documents and
irregular -- irregularity around documents, and they
withdrew because I felt it was best for them to
withdraw.

Q what documents were there -- with regard to
what documents were there irregularities, as far as you
knew?

A There was an amendment to a trust document.

Q which trust?
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A Shirley Bernstein Trust.
Q And finally Exhibit Number 18.

(Exhibit 18 was marked for identification.)

Q Are you ready?
A Yes.
Q Let me just back up a second. The document

that you were talking about that there was a problem
with was a document which it appeared that the Tescher &
Spallina firm had participated in backdating a signature
by your father, correct? Is that your understanding of
it?

A Something along those Tines. I'm not quite
sure that it's backdating or creation of a document.

I'm not sure that backdating would be the right way to
describe that.

Q It included a notarization that was not
authentic, correct?

A There were -- there were two issues that arose
out of that law firm that were highly irregular as far
as I'm concerned.

Q what were those?

A One was a -- was the signing of a notarized
document by a notary that was not proper, and the second
was the creation or fabrication of a document by

Mr. Spallina that -- that related to Shirley's trust
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document. It was, I believe, in the amended trust
document, but I'm going now by complete recollection
of --

Q Do you recall what the purpose of that
document was, the second document you're talking about?

A The purpose was to make changes to the
original trust document.

Q Any particular change that you can recall?

A No, not -- not, you know, sitting here without
the document, no.

Q The Tlast document that I've shown you, this
Exhibit Number 18, this is Mr. Tescher -- it Tooks Tike
he's writing to you and your siblings in particular
about billing, correct?

Yes.

This 1is August 30, 2013, correct?

> o »r

Yes, it 1is.

Q As of this date, he's still referring to the
fact that your father's - looking at the second full
paragraph from the bottom - that your father's affairs
were not left in the best order and so forth, and also
some concern that Eliot's activity might be costing the
estate money, correct?

A That's what he says here, yes.

Q As of this time that this was written, you
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still were not aware of the existence of Exhibits 21 and
22, the draft unsigned '95 trust, correct?
A I'm not sure.
Q Here's what I want to ask you: You're aware
that the 2000 trust is an insurance trust, correct?
It's for the purpose of receiving insurance proceeds,
correct?
MR. SIMON: Objection. Are you going to show
him the document?
MR. STAMOS: Yeah, I can. I was going to work
from memory, but we can.
That's Exhibit Number 23.
(Exhibit 23 was marked for identification.)
Q So, first, let me ask you this: I imagine
that your business, over the years that you've been
involved in selling 1ife insurance, you've dealt with

many customers or clients who have had insurance trusts,

correct?
A That is correct.
Q This is not the first time you've ever Tlooked

at an insurance trust, the one you've just looked at,

correct?
A Also correct, yeah.
Q In your experience, the lawyers who draft

trusts, for example this one, very often do what was
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done here, which is they provide a first page indicating
who prepared it with the law firm's name on it, right?
MR. SIMON: Objection; speculation.
Is that your experience to see that?
Yes.
Q If you look at Exhibit Number 24 and 25 --
Let's start with Number 24.
(Exhibits 24 and 25 were marked for
identification.)

Q Looking at 24, that's the trust dated July 25,
2012, correct?

A Yes, it 1is.

Q And number 25 1is a trust dated May 20, 2008,
correct?

A Yes.

Q And those are both prepared by the Tescher &
Spallina firm, right?

A Yes.

Q The three trusts that we have, at least that
we know are executed, each one of them identifies the
Taw firms who prepared them, correct?

A Yes.

Q In your experience as a life insurance
professional, I'm sure you've had occasion over time to

be the first one advised that one of the insureds has
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died and then you participated in helping to make a
claim, correct?

A Yes.

Q In doing that, I'm sure you've interacted with
attorneys, including those who have drafted trusts as
part of that process, right?

A Yes.

Q Is it your experience, what I believe to be
universal among estates and trusts lawyers, that they
maintain trusts that they have drafted or estate plans
they have created because they're aware that down the
Tine when someone dies, number one, they might need to
find those documents, and number 2, the lawyers hope to
get the business as part of the estate? 1Is that true 1in
your experience?

MR. SIMON: Objection; speculation, form.
MR. STAMOS: I'm asking for his experience.
MR. SIMON: He's not an attorney.

A That, I don't know. I mean, what their intent
is for drafting the documents and -- I can't say in
general terms --

Q Okay. But in your experience, have you ever
gone to a firm that drafted a trust and they didn't have
a copy of it?

A I don't know.
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Q Here, do you know if efforts were made to
contact the attorneys who are purported to have drafted
the 1995 trust to see 1if they had a copy of 1it?

A I believe that efforts were made to do that,
yes.

Q Did you Tearn what the results of that
investigation were?

A My recollection was the firm was absorbed by
another firm, or maybe there were two, you know,
iterations of this, but the firm is no Tonger in
existence and that they didn't keep the records or they
may have sent out something about records.

I'm just going by memory, so I can't be -- you
know, give you anything more than that.

Q Do you remember who told you that?

A I do believe that was Robert Spallina. I
think he was making those inquiries to the other firm.
It may have been David in Chicago.

Q Now, David has testified that -- I'm speaking
roughly, but I believe accurately 1in describing his
testimony, which is that he -- that when Simon created
the '95 trust, that David assisted him in preparing it
on the computer actually and Simon then took that
version and took it over to Hopkins & Sutter, the Taw

firm that they say prepared it, and that was the basis
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for the trust ultimately that Simon executed. Does that

sound familiar to you?

A It doesn't. It does not sound familiar that
Scooter was -- that David was creating a document on
a -- oh a -- on a computer.

Q wWe now know that David testifies that there
was a document on the computer, correct, because that's
what Exhibit Number 21 1is, right?

A Okay.

Q Okay? I mean, do you agree with me, that's
what we understand that to be?

A I do.

Q So the question I have for you is, did you
ever have a conversation with David in which he said --
when these communications were taking place with
Mr. Spallina about how do we approach, we can't find the
'95 trust and so forth, did David ever say anything to
you like, "You know, I put it on my computer to begin
with. Maybe I should check there"? Do you ever
remember any such conversation?

A I do not.

Q When you Took at [Exhibit Number 23, if you
would Took at that, please, the first page indicates
that the 2000 trust is to receive the proceeds --

looking at the very first paragraph, the first sentence
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actually, was to receive the proceeds of some insurance
policies listed on Exhibit A, correct?

A Okay. I'm with you now. You want me looking
at 237

Q Yup. And look at the first page of it, which
is 3893, the first text page.

A Okay. I'm with you.

Q This trust provides that the insurance
policies set forth in Schedule A, the proceeds of those
policies are going to be paid to the trust, right?

MR. SIMON: Objection; the document speaks for
itself.

MR. STAMOS: I'm asking if that's his
understanding of it.

MR. SIMON: Same objection.

A I mean, the document says what it says.
Right?
Q It says that it transfers to the trustees of

this 2008 trust the 1ife insurance policies set forth in
Schedule A, right?
MR. ROSE: Wwait. Which one are you looking
at?
MR. SIMON: Objection as to form of question.
That's not what it says.

MR. ROSE: Which document are you looking at?
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Don't tell me the number.
MR. STAMOS: I'm looking --
MR. ROSE: What does it say on the front?
MR. STAMOS: Let's start again.
MR. ELIOT BERNSTEIN: Proskauer Rose trust.
MR. STAMOS: I'm looking at [Exhibit 23l. The
very first page indicates it was prepared by the

Proskauer firm. Do we all have that document 1in

front of us?

MR. SIMON: Yes.
THE WITNESS: Yes.

Q (By Mr. Stamos) All right. 1If you flip that
first page and go to TS3893, paragraph number 1, do we
agree that it says, "As and for a gift, the settlor
hereby assigns and transfers to the trustees and their
successors (together "the trustees"), the 1ife insurance
policies set forth in Schedule A."

MR. SIMON: Continue.

Q Do you see that?

MR. SIMON: Continue.

Q well, i1t says other things as well, but -- you
can read as much as you -- read as much of it as you
want and then tell me whether you've read it.

MR. SIMON: 1Into the record. Read the whole

thing into the record.
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Q okay? You see that, correct?

A I see it.

Q All right. And then Schedule A includes in it
the 1ife insurance policy with regard to which we are
currently 1litigating, right?

MR. SIMON: 1I'm going to object as to form,

because again you've misstated what paragraph 1

said.

A Yeah. 1I'm going to read it. "The 1life
insurance policies set forth in Schedule A annexed
hereto, and the settlor agrees to execute all such
assignments and changes of beneficiary and to do such
other acts and things as may be necessary in order to
make the trustees irrevocable absolute assignees of said
Tife insurance policies. The trustee shall hold said
policies together with any other property which may be
received by them in trust upon the terms and conditions
set forth herein. This trust shall be known as the
Simon Bernstein 2000 Insurance Trust."

And I don't believe this policy ever
received -- this trust ever received the policy, but
okay.

Q I just want to establish first what it says,
see if we could agree what it says. I agree that's what

it -- you accurately read it. I agree with you.
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insura
case,

A

Q

okay.

Listed on Schedule A then, as being subject to
rds that you just read, 1is included the insurance
that we're litigating about, correct?

Let me go to sub 2A.

okay.

THE WITNESS: Do you have Schedule A?

MR. SIMON: 1It's the Tast page, I think.

It's the Tast page of that exhibit.

Got 1it.

ATl right?

I missed it at the top.

That's okay. And that includes the 1ife
nce policy that we are litigating about in this
correct?

That 1s correct.

Do you agree with me that this trust document

does not reference the existence of a prior trust that

had any interest in that insurance policy or any prior

trust

r

at all, right?

MR. SIMON: 1I'm going to have to ask him to
ead the entire document.

THE WITNESS: Yeah, I can't answer --

MR. SIMON: Go ahead.

I can't answer that question without reading
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the whole document.

MR. SIMON: Go ahead.

Q well, i1t speaks for itself.

Let me ask you this: Are you aware of whether
it does without reading it? Are you aware of whether it
references any 1995 trust or any other trust?

MR. SIMON: Objection; speculation. Not

allowing him to read it.

MR. STAMOS: No, no. I'm just asking if he's
aware of it without reading it. It says what it
says. His reading is not going to change what it
says. I'm asking his state of mind.

Q Are you aware of whether or not that document
references the 1995 trust without having read it?

MR. SIMON: Objection; relevance.

Go ahead.
Q Do you know?
A I'm not -- I'm not aware.

Q Do you think that if this document did
reference the 1995 trust, that Mr. Spallina would have
commented on that?

MR. SIMON: Objection; speculation.

Q would you have expected him to tell you that

A Can you ask me that question again?
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Q Yeah. If this document said, for example,
"I'm replacing the '95 trust with this 2000 trust,"
would you have expected that Mr. Spallina would have
given you advice with regard to that fact, if it were a
fact?

MR. ROSE: I'm going to object, instruct him
not to answer based on communications he had with

Mr. Spallina, but you can ask the question with

regard to information that Spallina disseminated to

third parties or --

Q well, other than conversations that just
involved you and Mr. Spallina, but not excluding
communications that involved your siblings, Tike so many
of these emails did, would you have expected in such
communications when you and he were talking about
whether we're going to use the 2000 trust and so forth,
if the 2000 trust had referenced the existence of a
prior trust, do you not think he would have brought that
to your attention so that you could decide what impact
that had on your view that the '95 trust still applied?

MR. SIMON: Objection; form.

A Honestly, I'm not sure. I can't, you know,
tell you or speculate as to what Spallina -- what the
expectations were of what was in this document.

Honestly, I -- I can't.
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MR. STAMOS: If you can give me just one

second, I want to confer with Mr. Horan for a

second.

(Recess taken.)

Q (By Mr. Stamos) If you would look at [Exhibit
24, please.

A okay.

Q Is it your understanding that this document,
the Simon L. Bernstein Trust -- I'm sorry, let me start
again.

This document is dated July 25, 2012, correct?

A Yes. It's hard to read, but yes.

Q You understand this document treats all of
Simon's children as predeceasing for the purpose of its

distribution, correct?

A I have not read this document, but -- so I
can't -- you know, I can't tell you that I agree with
you.

Q Are you aware, being one of those children, as

to whether you are a beneficiary or are entitled to any
distribution from the 2012 trust?
MR. SIMON: Objection; the document speaks for
itself.
A Do you want me to read the whole document? 1If

that's what it says, then that's what it says. If not,
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then --

Q No, I don't -- that's not what I'm asking you.
There's a reasonable amount of money involved here, and
what I'm asking you 1is, as one of Simon's children, are
you aware, personally aware -- not did you read this
just now and what is it saying, but are you aware of
whether you are a beneficiary of a trust that he left
when he died?

A I am -- I am aware of the trust when he died
and I'm aware that I'm not a beneficiary.

Q Okay. That's what 2012 talks about, correct?

A Correct.

Q Not only are you not a beneficiary, none of
your siblings are beneficiaries, correct?

A You are correct.

Q was there a dispute in the family when you all
learned that your father was going to, in effect,
disinherit his singling? 1I'm sorry, the siblings?

MR. ROSE: What time was that? Did you --
MR. STAMOS: Let me start again.

Q Prior to his death, you became aware that it
was his plan that he was not going to leave money to his
children, correct?

A I did -- I'm aware of that.

Q And that Tead to some discord in the family,
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correct?

A It did.

Q was there a call in which he participated, as
did the siblings, in which you attempted to get him to
change his mind or explain why his plan was not

appropriate?

A NO.
Q There was no such call?
A There was no such call based on what you just

said that call was about.

Q was there a call prior to his death that
involved inheritance, that involved the siblings and
your father?

A Yes.

Q who said what to whom in that conference?

A Robert Spallina explained that my father was
going to leave the -- his assets to ten grandchildren
equally.

Q When -- I ask you to -- if you could pick up
Exhibit Number 26/, please.

(Exhibit 26 was marked for identification.)

Q Exhibit Number 26 was one of the documents
produced by the Tescher & Spallina firm. Have you seen
it before?

A Yes.
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Q The third page is a transcription so that we

could read what it actually said. Do you see that?

A Do I see what the third page is?

Q Yeah.

A Yes, I do.

Q what was the genesis of the facts surrounding

Pam writing this note?
MR. SIMON: Objection; speculation.

Q I'm asking what you know, not what you're
speculating about.

A Can you ask me the -- what -- the question
again, or what you're specifically asking me?

Q what do you understand to have been the
circumstances of the facts that led to Pam writing this

note to your father? why did she write it, as far as

you know?
MR. SIMON: Objection.
A As far as I know, she read it -- she wrote it
because she was -- she was passionate about the fact

that the document -- that the estate plan did not
include some of Sy's beneficiaries.

Q Meaning several of the siblings, right?

A Some of his children. Some of my siblings.
Q Did it exclude you as well?
A

It did.
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Q

Did you encourage her to write that, or did

you know she was going to write that note when she wrote

1t?

Q
A

Q

I did not.

Did you take any view on the subject matter?
MR. SIMON: Objection.

The subject of the disinheritance.

MR. SIMON: Objection; relevance.

You may answer.

Did I take any view to who?

Did you have a view internally as to the

appropriateness of your father's plan to disinherit some

of his children?

A

Q
A

Q
A

Appropriateness, no. I encouraged --
You didn't have any --

-- my father --

oh, go ahead, I'm sorry.

I encouraged my father to go speak with his

counsel about the fact that he received this and what he

should contemplate doing in receipt of it and how he was

feeling about it, and I encouraged him to talk to

counsel about it.

Q

Ultimately, he Teft the estate plan in place

so that upon his death none of his estate passed to the

siblings, correct?
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MR. ROSE: Object to the form.
oh, that's your objection.

A He left the -- he left it in place.

Q Meaning that each of you and your siblings was
deemed to have been predeceased for the purpose of his
estate planning?

MR. SIMON: Objection; form.

Q Is that your understanding? If it's not, tell
me. I mean, I don't -- I'm not going to --

MR. SIMON: Wwell, the first time you said

"estate" and the second time you said "estate

planning”, which is much more general.

MR. STAMOS: I didn't mean a distinction.

Q I just want to establish, upon his death, no
money as a consequence of his death passed or will have
passed to you and your siblings if the '95 trust is
never enforced and receives money through the insurance
policy, right?

A correct.

Q But the money will otherwise pass to all of
your children, correct?

A To all of his grandchildren.

Q A1l of Simon's grandchildren, including your
children as well, correct?

A correct.
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MR. STAMOS: Give me just one second.
THE WITNESS: Sure.

Q This is my final question, or just about:
when you learned that Mr. Spallina had filed a claim
identifying himself as trustee of the '95 trust, did you
ever report to anyone in the insurance company or any
authority that he, in fact, was never the trustee of the
'95 trust?

A I did not.

Q Did you ever 1instruct him to take steps to
correct any misimpression he might have caused others to
form as a result of him having made that claim?

A I'm not sure he caused misimpressions 1in
anybody, so I don't know, and I didn't have any
conversations with insurance companies.

MR. STAMOS: All right. That's all I have.

Thank you.

THE WITNESS: You're welcome.
MR. ELIOT BERNSTEIN: Okay. I have a few
questions.
CROSS-EXAMINATION
BY MR. ELIOT BERNSTEIN:

Q Ted, are you aware of a holographic will

leaving some of the insurance proceeds to Maritza

Puccio?
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A I don't know what a holographic will is.

Q It's a document that was written to leave
Maritza a portion of the death benefit that Rachel
walker --

Did she give you documents at the hospital the
night he died?
MR. SIMON: Objection; form. what's the
question? Did she give you documents?

Q Did Rachel -- do you know Rachel walker?

A I do.

Q on the night your father died, did she bring
documents to you at the hospital?

A I believe she did.

Q was one of those documents a document with a
check and a letter regarding Maritza Puccio?

A NO.

Q what documents did she bring you?

A My recollection is she brought me something --
things pertaining to living wills. I'm not using
correct legal terms I'm sure, but DNRs and things like
that.

Q on the day your dad died, did you contact the
sheriff?

A NO.

Q on the day after he died, did you contact the
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sheriff?
A I don't recall.
Q Did you file a sheriff's report at all after
your father died?
A I don't recall.
Q Did you make any claims that Maritza Puccio,
his girlfriend, might have poisoned him?
A NO.
Q You gave no statement to the sheriff?
MR. SIMON: Objection; asked and answered.
Don't answer.
Q Did you file a coroner's -- did you order a
coroner inquiry on the day your father died?
A I did not.
At any time?
I did not.
Do you know anybody who did?
I believe the Palm Beach County did.
Palm Beach County who?

The County.

o r O r Lo r O

The County ordered a coroner's --
MR. SIMON: Asked and answered.

Q -- 1investigation?

MR. SIMON: Asked and answered.

Q Okay. Wwhy did they order it?
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MR. SIMON: Objection; speculation.

Q Have you seen the report?
A I believe so.
Q on the day after your -- on the morning after

your father died -- or actually that morning, did you go
to your father's house?
A what date are you asking me about?

Q September 13th.

A You know, it's a blurry time. I -- shortly
after dad died, I -- I went to his house.

Q wWere there sheriffs there?

A I believe some -- somebody from a law

enforcement agency showed up one of those days shortly

after dad died.

Q Did you speak with those sheriffs?

A I did.

Q what did you talk to them about?

A Not a Tot of recollection, but they were

asking me questions about things.

Q Like?

A Medication, what -- what amounts of
medication, if I knew what kind of medication he took or
was taking or things 1like that.

Q why were they there?

MR. SIMON: Objection; speculation.
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Q well, you met with the sheriff. Didn't you
wonder why he was at your father's house on the day he
died and you were giving statements to him?

MR. SIMON: Same objection.
A You -- did you ask me why were they there?
Yeah.
I don't know. I can't remember why they were
there.

Q And you had no involvement in the call. Did
your attorney have any involvement in the call to the
sheriff that you're aware of?

A I don't -- I can't -- I don't think so. I
don't think so.

Q So you, to the best of your recollection, you
don't know who called the sheriff or contacted them?

MR. SIMON: Objection; form.

Q Are you aware the night your father died that

a call had been made to the hospital claiming that he

had been poisoned?

A I'm not -- I'm not aware of a call that was
made where -- where it was claimed that he was poisoned.

Q You weren't aware of that?

A (Nonverbal response.)

Q Okay.

MR. ROSE: Can you hear this okay in Chicago?
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I can't tell if you're acting like you're not able

to hear.

MR. STAMOS: No, we can hear. Wwe got it.

MR. ROSE: Okay.

MR. STAMOS: Thank you.

MR. ROSE: You're welcome. I just saw your
face, so...

MR. STAMOS: Thanks.

Q (By Mr. Eliot Bernstein) So you became aware
at some point that there was a coroner's inquiry and you
were aware that there was claims about his medication,
correct?

MR. SIMON: Objection; form.

Q That if he had been --

MR. ELIOT BERNSTEIN: Oh, okay. I'll skip
that for a second.

Q If this 1995 trust is lost and is not valid by
the court, you get no benefits whatsoever, correct?

MR. SIMON: Objection; speculation, and calls
for a legal conclusion.

Q Can you look at the trust document, either one
of those trust documents that were exhibited, and tell
me who the law firm is on that trust document.

A Tescher & Spallina's law firm?

Q No, the two 1995 trusts that you're claiming
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you're the trustee of. who's the law firm that prepared

that document?

MR. STAMOS: Those are [Exhibit 21 and 22.

THE WITNESS: Oh, thank you, Jim.

21 and 227 0Of course I kept everything 1in
order except 21 and 22.

Do you have it? He's Tooking for the law
firm's name? 1Is this 21 and 227

MR. SIMON: Yeah, these are 21 and 22. You

can just look at 1it.

A Are you asking me for the law firm on 21 and
227

Q Yes.

A I don't see a law firm.

Q You don't see a law firm on the trust
document?

A I don't.

Q Anywhere on the document, does it say who

prepared it?

MR. SIMON: Objection; asked and answered.

MR. ELIOT BERNSTEIN: Wwell, I'm asking him
is -- anywhere on the document, 1is there a
reference to a law firm.

MR. SIMON: Asked and answered.

A Not -- not that I see.
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Q Are you aware of any claim that your father
had been poisoned by anybody? Have you ever heard that

claim in the course of these proceedings?

A I -- I have heard things about dad being
poisoned.

Q Did you report those things to the insurance
company?

MR. SIMON: Objection; relevance.

MR. ELIOT BERNSTEIN: Wwell, there's a death
benefit claim, and I think it would be pretty
relevant, if somebody was murdered, who the
beneficiaries would be and how it would be paid and
if the insurance company should seek an
investigation.

MR. SIMON: You can ask the question.

MR. ELIOT BERNSTEIN: SO --

Q Go right ahead.

A Can you ask me the question again?

Q Did you report to the insurance company that
you had information that your father might have been
poisoned?

A I did not.

Q Did you report it to the federal court that
your father might have been poisoned?

A I have -- I have not.
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Q when you filed the lawsuit, did you notify
anybody that your father might have been poisoned?

A which Tawsuit?

Q The 1995 trust.

A I did not.

Q when you became trustee -- Robert Spallina
filed that original claim. Wwhen you became trustee, who
did you notify? Did you send out anything to the
beneficiaries?

A When I became the trustee of --

Q The successor trustee of this Tost trust that
doesn't exist legally.

A Did I send anything to anybody?

Q Yeah.

MR. SIMON: Objection as to form.

Q Did you contact the beneficiaries by sending

them proper notice that you were trustee?
MR. SIMON: Objection as to form.

A I think all the beneficiaries were in
discussions, but I didn't.

Q Are you familiar with the Taws regarding
successor trustees?

MR. SIMON: Objection; vague, asking for Tlegal
conclusions.

MR. ELIOT BERNSTEIN: Okay.
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> o »r

Q

Is Adam Simon related to you?

MR. SIMON: 1It's an easy question. No.
I don't think so, no.

Is he related to your sister's husband?
He 1is.

He is. And does your sister stand to lose all

of her benefit if this trust can't be proven and the

money gets paid to the estate?

MR. SIMON: Objection; speculation, calls for

a legal conclusion.

A

Q

No -- no idea.

So you know that if the trust doesn't succeed

and the money's paid to the estate, you, because you're

considered predeceased, don't get benefit, but you're

not sure about your sister who's also considered

predeceased?

MR. SIMON: Objection as to form; makes a

lTegal conclusion that's not necessarily correct.

that

I wouldn't even answer that one.

continue.

MR. ELIOT BERNSTEIN: Okay. So we'll certify
to take up with the judge.

MR. SIMON: Please.

MR. ELIOT BERNSTEIN: Okay.

Do you think that notifying an insurance
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company of a potential claim that the insured was
murdered is appropriate in your experience as an
insurance agent?
MR. SIMON: Objection; speculation, form.
You can try to answer.

A I think you're asking me, if I knew that
somebody was murdered -- would I notify an insurance
company if I knew that somebody was murdered.

Q If you thought somebody was murdered.

A would I notify an insurance company if I had
reason to be involved in that situation, I think what
you're asking me 1is, if I had that knowledge, I would
notify an insurance company.

Q when you filed this Tawsuit, you filed a
breach of contract lawsuit, correct?

A I'm not sure.

Q well, you're the plaintiff. You filed the
Tawsuit --

MR. SIMON: Show him the Complaint. That's
what it's for.

Q So you're not sure --

MR. SIMON: Show him the Complaint, Mr.

Bernstein.

MR. ELIOT BERNSTEIN: That's a good enough

answer.
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Q what type of lawsuit did you file with the
federal court?

MR. SIMON: Objection. Show him the

Complaint, please.

Q I'm just asking based on your knowledge.

A And I'm -- and I'm not a lawyer, and I don't
have the document, and the type of Tawsuit that was
filed, without looking at something, I can't tell you.

Q So you're the trustee of this trust and you
filed as a plaintiff a lawsuit and you don't know what
kind of Tawsuit?

MR. SIMON: Objection; speculation,
argumentative. Wwe've asked you several times to

give him the Complaint which would give you the

answer you're looking for, Mr. Bernstein, so please

continue.

MR. ELIOT BERNSTEIN: I'm just asking for his
knowledge.

MR. SIMON: I'm just asking you to continue.
we'll just stop. Wwe can just stop.

MR. ELIOT BERNSTEIN: I'm just asking for his
knowledge.

MR. SIMON: Then go ahead.

Q So, based on your knowledge, you are claiming

that you have no idea how you filed this Tawsuit?
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MR. SIMON: Objection. That's not what

he's -- you're testifying for him. Ask him a

guestion.

Q Did you deliver the documents that you got
from Rachel walker at the hospital to any party?
Other than the hospital?

Yeah.
Deliver them? I don't recall, Eliot.

where are those documents?

> o r»r o >

I don't recall that either.
Q well, Rachel walker, you sent her to get

documents from the home of Simon after he died, correct?

A I believe I did.

Q And they were estate documents, correct?

A I think I understand what you're asking me,
and, yes, they were -- they were documents that were

part of his estate planning.

Q And I'm asking you if you know where they are.

A I think I answered. I don't recall right now
where they are.

Q Were you in custody of Simon's personal
property and possessions after he died?

MR. SIMON: Objection; relevance.
A wWas I in custody? Can you clarify "custody"

for me?
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Q well, were you in charge of Simon's personal
property to remove documents off the estate when he
died?

MR. SIMON: Objection; relevance.

A I don't understand the question.

Q well, we have missing documents, Ted --

A Yes.

Q -- as you're aware, estate documents, trusts.

Rachel came with --

How many documents did she give you that

night?
MR. SIMON: Objection; form. That's not
even --
Q Approximately how many documents did she bring

to you that were estate planning documents?

A A couple.

Q And then you have no idea where you have those
documents?

A No. At this time, I don't.

Q In those documents, you weren't aware of any
documents that were supposed to be tendered back to the
estate?

MR. SIMON: Objection.
Q You removed property from the estate or had

someone remove it on your behalf. Did you have it
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returned to the estate?

MR. SIMON: Objection; form. Didn't lTet him
answer. Compound questions.

Q Were you requested by any parties to turn
those documents over to them?
A I don't believe so.

MR. ELIOT BERNSTEIN: I'd like to submit this
as an exhibit. Can we get a copy of that real
quick.

(Recess taken.)

(Exhibit A was marked for identification.)

MR. STAMOS: Can you describe that for us? we
don't have a copy.

Q (By Mr. Eliot Bernstein) Ted, could you
describe that document.

MR. ROSE: (Indicating.)

MR. STAMOS: 1Is that the police report
document?

MR. ELIOT BERNSTEIN: Yes.

MR. STAMOS: Yeah, we have that. I think we
have that.

MR. ROSE: I'm just trying to be helpful.

MR. STAMOS: Thank you.

Is that topped by the February 11, 2014 fax

number -- fax Tlegend?
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MR. ROSE: This one says January 31, '13.

MR. STAMOS: Oh.

MR. ROSE: The report entry though is --
starts with the words "on 9/13/12 at 12:11 hours."

MR. STAMOS: Oh, okay. We don't have that
one. All right.

THE WITNESS: Okay.

Q (By Mr. Eliot Bernstein) You were talking to

the sheriff's department on this day, correct?

A Yes, I was.
Q And that's the day your father died, right?
A Yes.

Q Did you advise the sheriff's department that

your father might have been overdosed or the 1likes by

his girlfriend?

A NO.
Q No?
A NO.

Q Okay. Were you advised by anybody that your

father could have been overdosed?

A Yes.

Q That's good. So now you're remembering that

you did talk to the sheriff's department that day?

MR. SIMON: Objection; move to strike,

argumentative.
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Q Did you voice concerns to Delray Hospital that
your father might have been overdosed or taken too much
medication?

MR. SIMON: Objection; asked and answered.

Q Okay. Can you read in the 11th line.

A what is the first word?

Q It will be at the end of that sentence. "He,"
being you, Ted, "said," can you read that?

A "He said he voiced his concerns to the doctors
at Delray Community Hospital but they advised there did
not appear to be any suspicious circumstances
surrounding Simon's death and they would not be
conducting an autopsy."

Q Can you keep reading the next sentence,
please.

A "Ted contacted both a private company and the
Palm Beach County Medical Examiner's Office regarding
having an autopsy conducted."

Q would you 1like to change your prior statement?

MR. SIMON: Objection; argumentative, form.

Q Does that say you contacted the private
autopsy firm?

MR. SIMON: Objection.

A It says, "Regarding."”

MR. SIMON: Document says what it says.
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Q Did you contact a private company regarding
doing an autopsy?

A I believe that I did.

Q oh, now you did, okay.

MR. SIMON: Objection; move to strike,
argumentative.

Q Did you contact the Palm Beach County Medical
Examiner's Office about having an autopsy?

A I can't recall.

Q well, read the next 1ine. Did you tell a
sheriff's deputy that?

A which 1line are you asking me to read?

Q The one that is -- I think it's 1like 14. Hold
on.

MR. SIMON: Eliot, I'm going to give you two
more questions, and then we're going to do my
qguestions, and then I'm going to stop.

MR. ELIOT BERNSTEIN: 1I've got a few more
questions.

MR. SIMON: You've got two.

MR. ELIOT BERNSTEIN: And these are very
serious questions, so please. This could have --
you know, potential murder of my father. I know
you're concerned because my father spoonfed you his

whole Tife.
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contacted.

MR. SIMON: Nobody from the insurance
department --
Q Ted, on Line 15 --

MR. SIMON: We're done now.
Q -- Ted contacted -- it starts with "Ted

Could you read that into the record,

please.

MR. SIMON: You can read that.

Q Three 1lines up from the bottom of the first

paragraph.

A "Ted contacted both the private company and

the Palm Beach County Medical Examiner's Office

regarding having an autopsy conducted. Both advised he

should contact the Palm Beach County Sheriff's office."

Q Did you contact the Palm Beach County

Sheriff's office?

A I don't remember.

MR. SIMON: We're done.
Q You don't recall that you're --

MR. ELIOT BERNSTEIN: I'm not done. I have
questions.

MR. SIMON: You're done. We agreed to five to
eight. I'm going to ask him two questions and then
we're out of here.

MR. ELIOT BERNSTEIN: Then you're out of time.
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MR. SIMON: Come on.

Okay.

MR. ELIOT BERNSTEIN: Yeah.

(Mr. Simon and Mr. Ted Bernstein exit the

room.)

MR. ROSE: We're temporarily off the record.

(Recess taken.)

MR. SIMON: This is Adam Simon. I just have
two or three questions.

MR. ELIOT BERNSTEIN: Wwell -- so you're
interrupting my line of questioning? I was
questioning. So we should take this up with the
judge to give me more time?

MR. SIMON: Please do.

MR. ELIOT BERNSTEIN: Okay, we will.

MR. SIMON: Please do. Please. Please do.
Yeah, the judge has been so --

(Cross-talking. 1Interruption by the

reporter.)

MR. ELIOT BERNSTEIN: Your father would be
ashamed.

MR. SIMON: All right. You guys ready?

MR. STAMOS: We're ready.

CROSS-EXAMINATION

BY MR. SIMON:
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Q Ted, we talked about the 2000 insurance trust,

correct?
A Yes.
Q Have you seen any documents produced by anyone

that assigned the ownership of the Capital Bankers
policy to the 2000 trust?

A No, I haven't. 1It's my understanding that
that -- that trust never received any assets, didn't
receive the insurance policy, was never named as a

beneficiary.

Q Never named as a beneficiary or an owner,
correct?

A Or an owner.

Q Around the time of the reinstatement of the

policy that you discussed, did you have any
conversations with your father regarding the beneficiary

of the policy and the purpose of the policy?

A I did.
Q And can you describe that conversation.
A So we were having conversations at that time

about a buy/sell agreement, you know, buying each other
out of the business as he was winding things down in his
career, and I wanted a 1life insurance policy because we
were partners in that business and I, you know, was

hoping that we would get a 1life insurance policy, but he
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made it, you know, emphatically clear, and I knew it
from the reinstatement process, and I also just knew it
from his medical history, that there was really little
chance or no chance of getting another Tife insurance
policy on his Tife. So I thought it might be easy to
use existing life insurance and just change the
beneficiary portion of the policy to take care of the
needs that we would have needed in the buy/sell
agreement discussions, but he was unwilling to do that.
I guess he was unwilling to do that because he felt it
was part of his overall plan to have those 1life
insurance policies, you know, do other things to be left
obviously for his children through the trust.

MR. SIMON: I have nothing further.

MR. ELIOT BERNSTEIN: I'd Tlike to ask you a

guestion on that.

RECROSS EXAMINATION
BY MR. ELIOT BERNSTEIN:

Q You mentioned the policy. You're the trustee
of this Tost trust. Do you have possession of the
policy?

A I think I have a copy of the policy.

Q A fully executed 1ife insurance policy?

MR. SIMON: Objection; relevance.

Q Have you produced that policy to the court?

McCorkle Litigation Services, Inc.
Chicago, ITlinois (312) 263-0052

115



O© 00 N O uvi M W N PR

N NN NN VYNV R R R RRRRRR R
vi A W N R O VU 00 N O uvi N W N L, O

MR. SIMON: Objection; relevance. The
policy's been paid out by the carrier.

Q The policy, do you have a copy of the actual
policy from the carrier?

A A copy of the policy? I think so.

Q Fully executed?

MR. SIMON: Objection.

A I don't know what that means.

Q A policy that has all the pages to it that's a
complete policy, that's got the beneficiaries, the death
benefits, all that listed out. A copy of the policy.

MR. SIMON: Objection; form --

Q Do you have possession of that?

MR. SIMON: Objection; form. Objection;
foundation.

Q Do you have the policy?

MR. SIMON: Objection, relevance.

A I believe I have a copy of what the insurance
company sent during this time of reinstatement. I
believe I have a copy of the insurance policy. Wwhether
executed, I -- I don't know what they deem executed.

Q You have a copy of the insurance policy, okay.
Have you given that in your production?

MR. SIMON: Objection; misstated his answer.

Q I asked you did you put it in production. You
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haven't answered.
MR. SIMON: He said he saw i1t in production.
He said what was produced.
Q No. I asked you, did you put your copy of the
policy in production. You were supposed to --
MR. SIMON: No, you didn't.
Q -- put all your documents.
MR. SIMON: That's not what you said. That's
not what he said. He said he found the documents
through production.

Q Did you put the policy in with your production

documents?
A I'm not sure.
Q You were asked by the court to produce

documents. Did you produce all your documents?
A I don't know if I was asked by a court to
produce documents, but...
Q Okay. Wwe had to do a Rule 26 document
request. You're the plaintiff. You produced documents.
MR. SIMON: I'm going to object to this Tine
of questioning. He has answered about the policy.
He believes he had a copy. He's not sure if --
Q You believe you had a copy --
(Cross-talking. 1Interruption by the

reporter.)
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Q Did you put the copy of the policy you claim
to have with your production to the court when you
produced?

A I'm not sure.

MR. SIMON: Jim, we're ten minutes over the
agreed time. Do you have anything further?
MR. STAMOS: I just have one additional
question, if you don't mind.
REDIRECT EXAMINATION
BY MR. STAMOS:

Q You described this conversation you had with
your father a moment ago about the trust, how it related
to the buy/sell and so forth. Do you recall that
question and answer you just gave?

A Yes, I do.

Q And apropos of that conversation and any
other -- apropos of that conversation, you understand
that if the court recognizes the '95 trust as being the
appropriate beneficiary for the policy, that you will
receive 20 percent of the proceeds, and that if the
court doesn't recognize the '98 [sic] trust as the
beneficiary of the insurance policy in question, you
will receive none of the proceeds of that policy,
correct?

MR. SIMON: Objection; 1it's a legal conclusion
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which is probably inaccurate.

Q I'm asking your understanding.

MR. SIMON: Relevance. His understanding 1is
not going to determine that.

A It's my understanding that if the trust s
determined not to be the beneficiary of the insurance
policy, that I will not receive whatever it was I was
supposed to receive. That's my -- what I understand.
Anything else, I don't -- I don't know.

Q Just one last -- but the corollary of that is
your notion that if the court does recognize the trust
as being the beneficiary, you'll receive something;
you're just not sure what it is?

A That's correct.

MR. STAMOS: Okay. Thanks. That's all I
have.
MR. SIMON: I just have one more.
RECROSS EXAMINATION
BY MR. SIMON:

Q Do you understand that there is a third
possibility, that even if the trust is not acknowledged,
it may not go to the estate? It could possibly be
decided to go somewhere else by the judge? Do you
understand that?

A I do understand that.
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MR. ELIOT BERNSTEIN: Okay. I have one last
question.

MR. STAMOS: Let me ask -- let me follow that
up.

REDIRECT EXAMINATION
BY MR. STAMOS:

Q wWhere do you understand to be the third
possibility as the destination for the proceeds of the
policy?

A So there's, you know, all kinds of
possibilities of where insurance proceeds can go when
they're up for grabs 1like that and --

MR. SIMON: And I'm going to object, because
this is all legal conclusion for the judge to
decide.

MR. STAMOS: I'm just following up your
gquestion. You asked him was there a third
possibility; he said yes. I'm just trying to find
out what third possibility he understands that
there 1is.

MR. SIMON: I said third possibility that the
judge would determine. That was my question.

MR. STAMOS: Yeah. well, Adam, I'm just
asking what he understands. If he has no

understanding, he can tell me that and we can go
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home.

A I understand that there's infinite
possibilities of where it could go in the event that a
judge makes a ruling on where they go.

MR. ELIOT BERNSTEIN: Okay. I have one last
question.
RECROSS EXAMINATION
BY MR. ELIOT BERNSTEIN:
Q Ted, what's the primary beneficiary on the

policy that you possess?

A The primary beneficiary, if I recall, was a --
was a -- I think it was a voluntary employee benefit
plan.

Q would that happen to be LaSalle National
Trust?

A oh, boy, I -- I don't know.
Q You don't know who the primary beneficiary on
the policy that you're the trustee for 1is?
MR. SIMON: Objection; asked and answered,
argumentative.
we're done. Let's go.
Q One more question.
MR. SIMON: No. We're done.
Q who's the contingent beneficiary named on it?

Are you aware your father -- of his heavy
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metal poison test, Ted? Ted?

MR.

ROSE: I think Adam's terminated the

deposition, so --

MR.

MR.

Chicago,

room.)

MR.

MR.

MR.

(Mr.

SIMON: Yeah. We're way past --

ROSE: You have no further questions 1in
right?

SIMON: Way past.

STAMOS: No, we're all set.

ROSE: Have a good night, guys.

Simon and Mr. Ted Bernstein exit the

(peposition concluded at 8:15 p.m.)
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Case No. 13 Cv 3643
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Under penalties of perjury, I declare that I have
read the foregoing transcript and that the facts stated
in it are true.

Date TED BERNSTEIN
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STATE OF FLORIDA

U\

COUNTY OF PALM BEACH )

I, Lisa Gropper, Registered Professional Reporter,
Florida Professional Reporter, Notary Public, State of
Florida, certify that TED BERNSTEIN personally appeared
before me on the 6th day of May, 2015 and was duly
sworn.

WITNESS MY HAND AND OFFICIAL SEAL this 19th day of

May, 2015.

LISA GROPPER, RPR, FPR

Notary Public, State of Florida
My Commission No.: EE136111

My Commission Expires: 11/18/2015
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CERTIFICATE OF REPORTER

STATE OF FLORIDA

U\

COUNTY OF PALM BEACH )

I, LISA GROPPER, Registered Professional Reporter,
Florida Professional Reporter, do hereby certify that I
was authorized to and did stenographically report the
deposition of TED BERNSTEIN; that a review of the
transcript was requested; and that the foregoing
transcript is a true record of my stenographic notes.

I FURTHER CERTIFY that I am not a relative,
employee, or counsel of any of the parties, nor am I a
relative or employee of any of the parties' attorney or
counsel connected with the action, nor am I financially
interested in the action.

Dated this 19th day of May, 2015.

Lisa Gropper, R.P.R., F.P.R.
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McCorkle Litigation Services, Inc.
200 N. LaSalle Street - Suite 2900
Chicago, Illinois 60601
(312) 263-0052

May 19, 2015

The Simon Law Firm

303 East wacker Drive
Suite 2725

Chicago, Illinois 60601
ATTN: Adam M. Simon, Esq.

RE: SIMON BERNSTEIN IRREVOCABLE TRUST VS. HERITAGE
UNION LIFE INSURANCE

Dear Mr. Simon,

Enclosed please find the deposition transcript of
TED BERNSTEIN in the above-captioned case taken on
May 6, 2015.

Please have Mr. Bernstein read your transcript copy
and sign the attached errata sheet. Make a copy of the
errata sheet to attach to your copy of the transcript,
and then please forward the original errata sheet back
to our office.

Please make arrangements to have this accomplished
as soon as possible. The failure to read and sign the
deposition could be constituted as a waiver if not
accomplished within a reasonable period of time.

Your attention to this matter is appreciated.

Sincerely,

Lisa Gropper, RPR, FPR
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Robert Spallina

From: Ted Bernstein [tbemstein@lifeinsuranceconcepts.com)
Sent: Friday, October 19, 2012 12:32 PM

To: Robert Spallina; Pam Simon

Subject: RE:; Update

Robert,

We believe we have a solution to the life insurance policy which provides the desired result.
We would like to discuss thils with you at your earliest convenience. Until we have this
conversation, please do not process anything further with the insurance company as we would
like to avoid any unnecessary confusion for them. Pam, her husband Scooter, and I would like
to have this initial conversation with you.

Let me know what is good for you and I can coordinate with Pam and Scooter.
Take care..,

----- Original Message-----

From: Robert Spallina [mailto:rspallina@tescherspallina.com]
Sent: Friday, October 19, 2812 7:19 AM

To: Pam Simon

Cc: Ted Bernstein

Subject: Re: Update

Pam - My office is processing the claim as your father was the owner of the policy and the
proceeds will likely be paid to the estate in the absence of finding the trust. As I
mentioned previously there was a discussion with the carrier about possibly using the 2000
trust (the one you are carved out of but would be split 5 ways according to Ted) but I'm not
sure that we will achieve that result. 11:80 on Tuesday your time is my lunch hour. I am out
of the office all day and will reach out to you on Menday as my calendar is fairly packed
next week and a status call will have to be later in the day sometime next week. Have a nice
weekend. '

Sent from my iPhone

On Oct 19, 2812, at 6:32 AM, "Pam Simon” <pambsimon@me.com> wrote:

> Hi Robert - I have the ss4 on the 1995 irrevocable trust so we should be able to take care
of getting the payment. If you already have the death claim package from the carrier can you
overnight it to me and we will take care of the payout? If you don't have the package, can

you send me an original death certificate and I will request it from the carrier?
> Also, we would like to do a family status call Tuesday at 11 am

On Oct 15, 2012, at 1@:12 AM, Robert Spallina <rspallina@tescherspallina.com> wrote:

> chicago time. Pls let us know if that works for you? Have a nice
> weekend - Pam Simon

>

> Thanks

> Pam

>

>

>

»>> Call me now
> A JTEXHIBIT__\

Deponenm

>y ----- Original Message-----
»> From: Pam Simon [mailto:pambsimon@me.com]

SIU[\S Rptr._&
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™ &
>> Sent: Monday, October 15, 2002 11:11 AM s
»>> To: Rabert Spallina
>> Subject: Re: Call 18/ 16/12 Tuesday 2:3® pm Chicago time
>
»>> I have some on the trust - should only be a few minutes
>>
>» On Oct 15, 2012, at B:36 AM, Robert Spallina
»» <rspallina@tescherspallina.com> wrote:
>>
>>> There are no updates at this time
>>
»>>> Sent from my iPhone
>r>
»>>» On Oct 15, 2012, at B:40 AM, "Pam Simon" <pambsimon@me.com> wrote:
3>
»>»»> Hi all - do you have time for status?
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RobertSpalling -

From: Tad Bernstedn themsteingRlifeinsuranceconcepts. com)
Sent: Wednaeday, Decemnbar 05, 2012 6:01 PM

To: Roberi Spaling; Pam Simon

Co: Simon Dravid Scooter, Siman Pam

Subject: RE: Proceeds

OK Robert, we understand and | will distribute the document 10 each of my siblings this evening if | can get to it,
atherwise tomomow moming for sure.

From: Robert Spallina [mailto: rspalina@tescherspallina.com]
Sant: Wednesday, December 05, 2012 10:24 AM

To: Pam Simon

€t Tad Barnctein; Simon David Soootar; Simor Fam
Subject: RE: Procsads

Eliat ts represented and I can send nothing 10 him directly. If vou all want 1o send it 1o him then by all means
do so. Keep in mind that he i5 likely to send it to his attorney anyway. | will leave it to your discretion.

From: Pam Simon [mailigps igloud cor
Sent: Wednesday, December 05, 2012 9:58 AM

Te: Robert Spallina

Cc: Ted Bemstein; Simon David Scooter; Simon Pam
Subject: Re: Proceeds

Hi Rebert  Did you send to Ehiol yel - prob a good start,

On 3, 2012, at 1:35 PM, Robert Spallina

Yes — but Eliot’s counsel will probably hold things up

From: Pam Simon [mailto: pambsimoni@icloud.com]
Sent: Monday, December 03, 2012 12:12 PM

Ta: Robert Spallina
Ce: Ted Bemstein; Simon David Scooter; Simon Pam
Subject: Re: Proceeds

A JT EXHIBIT 2

Deponen{r 'k"\
-1 RWL_G

WWW DEPOBOOK COM

Hi Rabert - scooter will send you but ¢an you send out for sipnatures? Thanks
Om Dec 3, 2012, at 9:48 AM, Robort Spallina <gspallina@tescherspal|ing.coqy- wrote:

1
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;-" - Faut

Please have him send me the document for my review and copy all. [ want to
make sure we have an agreement among all before I spaak to the carrier.

From: Pam Simon [mailto:pambsimongicloud.com]
Sent: Sunday, December 02, 2012 7:39 AM

To; Roberi Spallina

Cc: T'ed Bernstein; Simon David Scooter; Simon Pam
Suhject: Re: Proceods

Hi Robert - can you call Scooter as he has a copy of the document you can
circulate for signatures to release the proceeds, 312-909-0369  Thx

On Nov 18, 20!2 at12:14 PM "David (Scooter) Simon"

May be available to achieve 5i's intended results through waiver
and setilement agreement.

Please have Mr. Spallina call my cell phone 312 909 0369

On Nov 19, 2042, at 1:11 PM, "Pam Simon”
<pambgimoni@icloud com> wrote:

Is the 2000 trust an irrevocable frust?

On Nov 19, 2012, at 11:57 AM, Robert Spallina

<mspatlina@tescherspalling.com> wrote:

We are not responding o them with
the document from 2000, We
discussed that and you arc carved out
under that document. We necd to
find the 1995 trust ASAP

From: Pam Simon
[maitio:pambsimon@icloud com]
Sent: Monday, November 19, 2012
12:36 PM

To: Ted Bernstein

Ce: Robert Spallina

Sobject: Re: Proceeds

Pls send the executed rust document
before u respond to henlage
?
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Un Nov 19, 2012, 0t 9:13 AM, Ted

Highly unlikely they
will use another trust -
what iz SOP when
doc can't be found?

Ted Bemstein
301-988-8984

— {Inginal
mMessage ——-
Subject: RE: Proceeds
From: Robert Spallina
<gspellinajaiteschersp
atling com>
To: Pam Simon
<pambsimon(@icloud,

com
CC: RE: Proceeds

Heritage responded
back that they nced 2
copy of the trest
instrument.

We do not have a
copy amt the only
executed trust
document that we
have

in which the policy is
listed as an assct is
the 2000 trust
prepared by

Al Gortz,
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From: Pam Simon
mailto;pambs

icloud.com}

Sent: Fnday,

MNovember 16, 2012

235 PM

To; Robert Spallina
Cc: Bemstein Ted
Subject: Proceeds

Pt

Hi Robent - any wond

on the proceeds ?
Need help? Pam
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“Hi > his address is:

TESCHER & SPALLINA, P.A.
Boca Village

Corporate Center |

4855 Technology Way

Suite 720

Boca Raton, Florida 313431

From: Pam Simon (mailio:psimoni@sipeorp.com]

Sent: Thursday, December 06, 2012 10:32 AM

To: Jill lantom

Ce: Ted Bemnstein; Jisa.friedstein ail.com; iviewit@omail.com; iviewit@iviewit.tv
Subject: Re: Life Insurance - agreement

Thanks theo - will email v signed one today and fed x spallina - do u have his address?
On Dec 6, 2012, at 10:00 AM, "Jill lantoni” <jilliantonif@gmait com> wrote:

(Great. Thanks Ted for handling this!!

Iilt

On Thu, Dec 6, 2012 at 8:58 AM, Ted Bemstein <tbemsteinf@lifeinsuranceconce;
wrate:

Hella,

Good news; the Heritage Union Life Insurance company is ready to make payment on the policy
that insured Dad. There was an exhaustive search for the original trust document from 1995,
which is the beneficiary of the policy owned by Dad. Since we have not been able to locate it,
the attached agreement will permit the insurance company to make payment to a Trust accoust
that will then distribute the procesds in cqual parts to the 5 of us. Roberi Spallina recommended
that I distribute this document 50 it can be reviewed by each of vou, signed and then it can be
submitied 1o the carrier. Flease sign the decument where applicable. Then email 1o me the
signature page and Fedex the original 1o Robert Spallina’s office. Once we have all signatures,
the carrier should release proceeds quickly.

2

Ax EXHIBITi
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE
This Settlement Agreement and Mutual Relzase is made and entered into this ______ day of
42012, at Chicago, INinois by and between each of the following defined entitics and
individuals.

PARTIES DEFINED

"TED", as defined herein, refers 1o and means Ted 5. Bernsiein an individual
residing in Boca Raton, Florida, his heirs, successors andfor assigns.

“PAM", as defined herein, refers to and means Pamela B, Simoa an mdividual
residing in Chicago, [linois, her heirs, successors and/or assipns.

“ELIOT" as defined hersin, refers to and means Eliot L Beenstein, an ndividual
residing in Boca Raton, Florida, his heirs, successors andfor assipns.

“IILL" as defined berein, refers to and means Jill M. lantoni, an individual
residing in Hiphland Park, Illinois, her heirs, successors and/or assigns.

“LISA"™ a5 defined hercin, refers o and means Lisa S. Friedstein residing in Highland
Park, lllinois, an individual, her heirs, successors andfor assigns.

“ALLY™ as defined herein, refers to and means Alexandra L. Bemsicin residing in
White Plains, New York, an mdivichal, her heirs, successors and/or assigns.

“ERIC™ as defined herein, tefers to and means Eric D, Bamstein residing in Boca

Raton, Florida, an individual, his heirs, successors and/or assigns.

“MICHAEL" as defined herein, refers to and means Michael A. Bernstéin residing

in Boca Raton, Florida, an individual, his beirs, successors and/or assigns.
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“MOLLY™ as defined berein, refers to and means Molly M. Simon residing in

Chicago IHinais, an individual, her heirs, succassors and/or assigns.

*“THE ELIOT CHILDREN" as defined berein, refers o and means Joshua, Jacob
and Daniel Bernstein residing in Boca Raton, Florida, all individual(s), their heirs,

successors and/or assigns.

“THE JILL CHILD" as defined herzin, refers to and means Julia lanton] residing

in Hightand Park. lllincis, an individuzl, her heirs, successors and/or assigns.

“THE LISA CHILDREN" as defined herein, refers to and means Max and Carley
Friedstein residing in Highland Park, [llinois, an individual(s), both heirs, successors

and/or assigns.

DEFINITIONS

"Agreement”, as defined herein, refers to and means, this Setllernent Agreéement and
Mutual Release,

“Party™ or “Pamties”, shall refer to and mean an individual defined above whom
shall sign on and be bound by this Settlement Agreement, and Parties shall refer to the
indiv idualz eollectively.

“Trust”, as defimed horoin refers to and means the Simon L. Bernstein
Irrevocable Insurance Trust did 6/21/95,

RECITAL’S

WHEREAS, the Parties are all of the children and grandchiidren of the marriage of Sirnon L.

Bemstein and Shirley Bernstem;

WHEREAS, Simon L. Bernstein established the Trust in 1995 for the benafit of his wife,

T3005464






Sherley Bemstein, and their childrer, the Parties;

WHEREAS, Shirley Bernstein predeceased Simon L. Bernstzin, and Simon L. Bernstein
passtd away on Scptember 13, 2012,

WHEREAS, after a diligent search by the Parties, an executed copy of the Trust can not be
found;

WHEREAS, the Trust is the beneficiary of life insurance policy oumber 1009208 issued by
Heritage Union Life Insuvance Company (ihe “Insurer™) on the life of Simon L. Bemsisin {the
“Policy™};

WHEREAS, the Parties desire to achieve the intent of Simon L. Bemstein on or abaut the
date of the Trust and resolve any and all disputes and controversies that have arisen or may arise
regarding the distribution of the death benefit proceeds of the Policy,

WITNESSETH

NOW THEREFORE, in consideration of the following covenants, promises and obligations, as wel)
as other good and valuable consideration, the sufficiency of which is hereby acknowledged; it is
agreed by atid between the Parties as follows:

COVENANTS

1. TED is appoinied and hereby accepts the appointment o act as Trusiee of the Trust.

2. That TED, as Trustee, shall open a bank account in the name of the Trust (the “Trust
Account™).

3. That TED, as Trustze shall deposit or direct the Insurer to deposit the death benefit proceeds
of the Policy into the Trust Accoumt.

4. That TED, as Trustes, shall pay expenses of the Trust including the cost of filing a tax retumn
from the proceeds in the Teust Accoint

5. That TED, as Trustee, shall distribute all remaining proceeds in the Trust Account equally (in
20%% shares) Io each of TED, PAM, ELIOT, JILL and LISA.

T3005446





6.

10

1L

12.

That TED, as Trustee, upon completing the dstnbution in §5 above and the ﬁlmg of the tax
return contemplated in 44 above shall close the Trust Account.

Upon receipt of the Setilement Agreement executed by all Partics and upon fulfillment of
all of the covenants and obligations contained in ¥1 through %6 above, TED, PAM,
ELICT, JILL, AND LISA, ALLY, ERIC, MICHAEE, MOLLY, THE ELIOT
CHILDREN, THE JILL CHILD AND THE LISA CHILDREN and cach of them in their
own individual capacity, shall respectively acquil, release, and forever discharge TED,
both individually and as Trustee, and each and every other Party from any and all claims,
demands, liabilities, obligations, causecs and causes of action of whalever kind or nature,
known or unknown, suspected or unsuspected by each of them, which sach of them now
owns or holds or at any time heretofore owned or held as against each other arising out of
any matter related ta or associaled with the Polcy andfor the Teust, and without limiting the
generality of the forepoing, all claims, demands, liabilities, obligations, canses and causes of
action arising oil of or i aity way connected with: &) the receipt of the death benefit
proceeds of the Policy by the Trust; b) arising out of or in any way connected to the operation
and management of the Trust, or the actual terms of the Trust in the event i should be locared
subsequent to the dare of this Agreement regardless as 10 whether all of the covenants and
obligations of this Agreement have been executed to completion.

All demands and notices given hereunder shall be sent by mail addressed to the respective
Parties with & copy to Dravid B. Simon, The Simon Law Firm, 303 E, Wacker Dr., Suite 210,
Chicago, IL 60601-5210.

The Parties hereby represent to one another that they have full power and suthority to cnter
into this Sevtlement Agreement and carry out their obligations hereunder. All Parties further
represent that this Seitlement Agreement has been duly executed and detivered.

This Settbement Agrecment embodies the entive understanding of the Parties. All peios
correspondence, conversations, menmoranda and agreemets have been merged imo and
replacad by this Settlement Agreement,

If a Party breaches this Settlement Agreement, the breaching Party shall reimburse the non-
breaching Partics for all regsonable costs, attomey's fees, and expenses incured by them in
enforcing the terms and provisions of the Settlement Agresment.

This Settlement Apreement shall (i) be governed and construed in accordance with the taws
of the State of Illinots and all claims o comtroversies arising out of this Setthement
Agreement shali be brought within the exclusive jurisdiction of the Stetc of THinois; (1) inure
to the beneftt of and be binding wpon the Pantics themselves, a5 well as their respective heirs,
EXEeCUMOrs, prodecessons, successors and assigns,

. All Patties have been repwesented by counmsel, or have had the opportunity to seek the advice

of counsel, and if they have sought counse] thei such counsel has reviewed this Setthement
Agreement and recommended that their respactive clients enter inio it

. This Settlement Agreement may be executed in one of more counterparts, all of which, when

taken together, shall constinute an original. Facsimile signatures of the Parties shall as valid
and binding as original signatures.

T3005466





15. Should any provision contained in this Agreement be deemed illegal or unenforceable as a
mattzr of law, the remainder of this A greement shall remain binding and continue in full
force and effect.

16. The signatories state that they have read and understand this Settlernent Agresmeni and that
they intend to ke legally bound by the same.
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Apreed and accepted this date and year first written above,

TED 8. BERNSTEIN

Witness:

PAMELA B. SIMON

Witness:

Address:

L1SA 8. FRIEDSTEIN

Wilness:

Address:

ERIC BERNSTEIN

Witness:

Add ress:

MOLLY N, SIMON

Witness:_

Address:

THE JILL CHILD

Jill lantoni, Parent

ELIOT L. BERNSTEIN

Witness;

Address:

JILL M, 1ANTOMN)

Witness:

Address:

ALEXANDRA L. EERNSTEIN

Witness:

Address:

MICHAFL BERNSTEIN

Witness: '

Address:

THE ELIOT CHILDREN

Eliot 1. Bernstein, Parent

Candace Bernstein, Parent

Address:

THE LISA CHILDREN

L.isa Frendstein, Parent

Cuy Iantoni, Parent

Addeess:

Jeffrey Friadstein, Parent
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Robert Spaltina B o e

From: Rebert Spalfina

Sent: Tuasday. January 22, 2013 12 38 PM

To: il fanteny’

Ce: Ted Bernstein, Lisa Fnedsten, Pam Siman; Christine Yates; Kimberly Maran
Subject RE. Hermtage Policy

We can discuss an Thursday but ves and no

From: Jill [antoni [mailtodjilliantoni@gmail.com]

Bent: Tuesday, January 272, 2013 12:36 PM

To: Robert Spallina

Cc: Ted Bernstein; Lisa Friedstein; Fam Simon; Christing Yates; Kimberly Moran

Subject: Re: Heritage Policy

That tume works tor me/Jill.

Robert. it the proceeds go to the estate/grandchildren’s share. is there a chance that creditors vould get this
money AND would this amount of 1.7 Million put the estate over 3.1 Million, where it would be 1axed?

Thanks
Jill

On Tue, Jan 222013 at 11:16 AM, Roben Spatlina -<yspallinaiziescherspaliina.com:- wrote:

[ received a letter from the company requesting a court order lo make the distribution of the procceds consistent
with what we discussed. [ have raded calls with their legal department to see if I can convince them otherwise
[ am not optimistic given how long it has taken them w make a decision. Either way T would Iike to have a

tifteen nunute call to discuss this with all of you this week. There are really only two options: spend the money

on getting a court order to have the proceeds distnbuied among the five ot you tnot guaranteed but most likely
probable). or have the proceeds distributed to the estate and have the money added tn the prandchildren’s
shares. As none of us can be sure exactly what the 1993 trust said (although an educated guess woutd point to
children in light of the document prepared by Al Gortz in 20003, [ think 1t is important thai we discuss further
prior ta spending more money to pursue this option. Hopefully 1 will have spoken with their legal department
by Thursday. [ would propose a 10:30 call on Thursday FST. Please advise if this works for all of vou.

Robert L Spallira. Eso.

TESCHER & SPALLINA. P.A

4855 Tachnolony 2May Saite 720

Bace Fale Flerda 334241
Telephore 31-9%7-7C08
“achirele SA1.287 T308

E-mail. rspallina@leszhasgailna com

AnmmmwgfL
Dsponent_ b ¥ Fnshn

Datl?’u h > Rptr. Lé
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I yoL would kg 16 12arn morg aboul VISCHET & FRAL LA, [ s please nEit our webside at www teacherspalling con

The information contained in this message is legally privileged and confidential information intended only for the use of the
individual or entity named above. IF THE READER OF THIS MESSAGE (S NOT THE INTENDED RECIPIENT, YOU
ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTHON OR COPYING OF THIS COMMUNICATION IS
STRICTLY PROHIBITED. If you have received this communication in error, please immediately notify us by e-mal or

telephone. Thank you.

[T
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Robert 8palline L . -
From: Yed Bernsten jtbernstemn@iifensuranceconcepts com

Sent: Tuesday, January 22, 2013 1:34 PM

To: Robert Spailing; Lisa Friedstein, Pam Simon. Ji# iantoni; Christine Yates

Ce: Kimberly Moran

Subject: RE. Heritage Polcy

Robori,

Wi are in the midst of arranging a phone call between mysalf, Pam, Lliot, Christinw Yates, filkand Lisa. We were haping
ta have that call today but Chnistine cannot make it until Thursday . | think it is imperative for this call (o oceur prior o
anything else baing done, including vour call with their legal department. This way, we can establish whether there is
aorng to be sn agreement amang the 5 of us, ar not.

Lcomplelely agree with your assessment below of 1he gplions available here.
Please foel free to call me to discuss.

Ted

From: Robert Spallina [mailto:rspallina@tescherspallina.com]
Sent: Tuesday, January 22, 2013 12:16 PM
To: Ted Bernstein; Lisa Friedstein; Pam Simon; Jilt tantony; Christine Yates

€< Kimberly Moran
Subject: Heritage Palicy

I received a letter from the company requesting a court order to make the distnbution of the proceeds consistent
with what we discussed. | have traded calls with their legal department (o sce i 1 can convinee them otherwise.
f am not optimistic given how tong it has taken them to make a decision. Either way [ would like to have a
fiftcen minute call to discuss this with all of you this week. There are really only two options: spend the money
on getting a court order to have the proceeds distributed among the five of vou (not guaranteed bul most likely
probable). or have the proceeds distribuled to the estate and have the money added 1w the grandchildren’s
shares. Asnone of us can be sure exacly what the 1993 trust sad (although an educated guess would point to
children in light of the document prepared by Al Gortz in 2000, [ think it is important that we discuss further
prior to spending more money to pursue this aption. Hopefully ] will have spoken with their legal department
by Thursday. Twould propose a H:30 call on Thursday EST, Pleasc advise 11 this works for all of vou.

Roebert L. Spallina, Esqg.
TESCHER & SPALLINA, P.A.
4853 “lechnology Way, Suite 720
Boea Raton. Florida 33431

Telephone: 561-997-7008
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qcsimﬂla.- 561-507-7308

E-mail: rspallinaid@tescherspgliinacom

It vou would like to learn more about TFSCHER & SPALLINA. P.AL please visit our wehsite at
www lescherspallina.com

The information conlained in this message is legally privileged and confidential information intendud only for
the use of the individual or entity named above, IF THE READER UF THIS MiESSAGE IS NOT THE
INTENDED RECIPIENT. YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION,
DISTRIBUTION (R COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. If vou have
received this communication in error. please immediately nottfv us by e-mail or telephone. Thank you.
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Roberi Spallina L e e

[

From: lisa friedstzin@gmail.com en behalf of lisa fredstan {isa@inedsiens com]

Seni: Friday, January 25 2013 11.22 AM
To: Robert Spathna: JILE lanion
Subject: Re. Bernsten Estate 1/24/2013
Rohert

I am not sure [ am being understood.. can you please call for a brief moment to discuss.. thank vou.
Please call Jill at 3128042318 she then will call me.

‘Thank vou.

Lisa

Cny Jan 252013 3:11 AM. "Roben Spallina” <rspallinag@tescherspallina.coms> wrote:

I need to see Pam's life msurance trust to answer the guestion.

sent from my (Phone

On Jan 25, 2013, at 8:51 AM, "hisa friedstein” <lisadfnedstetns.com> wrote:
Robert
What are (he details/provisions of how the 10 grand kids inhenitance works. For example...can
the parents of the minors spend the money for any reason o any wav .. who watches over this?
[f the court arder 1s that the money goes 1o the Gran kids out of the estate can the parents of the
minor kids spend the money in any way or are their provisions for how and when they use this
money’
Please answer as soon as vou can as it will help us make our decision for Monday.
Thank you
Jill

On Jan 24, 2013 3:22 PM, "Iil lantoni” <)illiantonldigmail.com™> wrote:

-=-==»---- Forwarded message ---------- S
From: Robert Spallina <wspallina‘giescherspallina coms A 71 EXHIBIT _
Date: Thu, Jan 24, 2013 ar 2:537 PM a— Bernsten

Subject: RE: Bernstemn Estate /242013
To: Jill lantont <jilliantoniiaigimail . com=>

Dat _&hS—RPU» LG

DEPOBGOR.COM

Lisa - You need the decision to be unanimous or moving forward is not going Lo be passible. If money
goes to the estate it is subject in creditor claims and cannat be distributed until we close the estate after
crethitars are paid. Any legal fees incurred by a beneficiary are their own and not the sstate’s feas.
Stanshury is teying fo substitute the estate for your father That hiearing is rext week  Hope this helps
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Feom: Jilf Tantoni fmailic:jihantonig@gmail.com)
S=nt: Thursday, Jeovary 24, 2013 3:12 PM

To: Robert Spallina

Ce: Jill [antoni

Subjeck: Bernstein Estate 1/24/2013

Hi Robert,

thanks for todays call. Three guestions.

One. if the 3 kids do NOT all agree that we should split the insurance proceeds amongst the § of
us, what happens to the insurance proceeds? Can 4 out of 3 (or whatever the number isi over rule
and move forward with the court hearing requesting that the insurance proceeds get pard out to
the 3 children? Tf that is a NO, do the proceeds go directly to the estate? I the answer is the 10
grandchildren, will that be subject 1o creditors or would that money get paid cut quickly {just as
1t would to the 5 of us) and avoid any potential law suit/creditors”

Twao, W any vl the 5 children have personal counsel representing them, are they allowed to have
their bills sent to vow'Estate for payment? It ves, is there a provision that the others can put in
place that regulates the amount/or u provision that stales it come put of their childiren) portion of
the estare?

Can you also clarify, that based on the conversation today. there 1s a chance that Bill S, case witl
be null and void and cven if it 1s not. I is nol towards St Bernstein or his estaie? [Nd | undersiand
that correctly?

Thanks so much,

Jidl
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Robtert Spalling e ) e

From: Robert Spailina

Seni: Friday, February 08, 2013 841 PM

To: Fam Stmon

e Elint Bernstein, Ted Bernstem, Lisa Sue Friedstain, Jilk fantoni, Jill M. lanioni, Chnstine P
Yates -~ Duecior @ Tripp Scott

Subject: Re Henfage Policy

The {aw does nat REQUIRE 3 trust to pay proceeds. The terms of lost wills and trusts are routinely proved up through
parcle evidence. The lawyer | spoke with at Heritage tald me that this happens once every ten days and Lhe estate is
rarely if ever the heneficiary of the proceeds on a lost trust instrument. | have NEVER heard of proceeds being paid to

the probate court.

Your father changed himseff to the owner of the policy because he wanted 10 have the RIGHT to change beneficiaries
despite the fact that it causes inclusion of the proceeds in his estate for estate tax purposes. Very near {o his death he
requested beneficiary change forms but never actually changed the heneficiaries. | will give you one guess who he
thought of including and it was none of bus grandchildren. | counseled him net to do this and the form was never

executed.

As for your father's intert, that is the most important thing and the court will always look 1o carry that aut. The fact that
he changed his dispositive documents to include anly his grandchildren lends credibility to the fact that be intended that
the insurance proceeds would go to his five children. He knew that the trust provided for his children some of whoam he

knew needed the money, Additionally we had a conference call prior to his death with all of you where he discussed his

plans regarding his estate and yaur mother's estate with all of you. This shauld be of no surprise to anyone.

Battom ling is that we do not need 10 have the trust for the carrier to pay the proceeds. The carrier is locking for a court
prder to pay them 1o a seccessor trustee who will distribute them among the beneficigries.

| do not and have never had a copy of the paolicy,

Lets stop making this more difficult than it is. Your father told me that the trust provided that the proceeds were going
to his children. Pam saw him execute the trust with the same attorney that prepared her own trust a copy of which |
have and will offer up to fill in the boilerplate provisions, We have an $5-4 signed by your mothear to ohtain the EIN.
There is not one shred of evidence that the trust was terminated which is the only circumnstance that would require
payment af the proceeds ta the estate.

The fact that your father requesied change forms prior to death and didn’t execute them speaks to the existence of the
trust and that he intended that you all receive an equal share ¢f the proceeds.

| hope that this helps to guide you and unite you in your decision.

Have a rice weekend,

Sent from my iPhone

A JT EXHIBIT 8

On Feb 8, 2013, at 7:41 PM, "Pam Simon” <psimon@stpcorp.coms wrote: Deponenw
Dat§l \‘5 RPU}iL
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Yad - bad news - we don't have copies of the pelicy - dad probably ieek it vw.oen he emptied his ofikce /
prohably the trust too! The carrier seems to be the only one with a copy As 10 the other items, we
should do a call cause the premise is off. Have a good weekend.

Fam

On Feb 8, 2013, at 5:48 PM, "Eliot Bernstein” <iviewit@gmail.com> wrote:

Thanks for your respense to my anaiysis of the Heritage matier; however, | believe your
comments assume | do not understand the trust concept and its utility, and your
analysis i1s based on the theory of estate planning using trusts and not the importance of
having the actual trust document. | started by again requesting a copy of the Heritage
policy. | need to review the policy’s provisions respecting how death benefit proceeds
are dealt in sitvations where a beneficiary designation fails. This is a simple request. You
and Pam indicated that you each have a copy of the policy. Robert said he has a copy of
the policy. PLEASE send a vopy to me. | assure you that nothing will transpire until | have
reviewed the policy.

| have been advised that in sifuations where a teneficiary designation fails, an insurer
will in almost all situations pay the proceeds into the probate court and ask the court to
determing to whom the proceeds are payable and ask for a release. The position | took
in my prior email is clear; that a probate court will likely decide that the proceeds will go
to the grand children through the estate and the pour over trust. This analysis troubles
you because the Heritage proceeds would thus be considered an estate assef and
subject 1o creditor claims. | understand your concerns. But uniess the 1995 trust
document is located, and unless the Heritage policy provides otherwise, this 1s how it
most likely will play out.

Your comments about Dad’s desires and s estate planning experience are simply not
relevant; however, | could understand that you may wish to make this argument ta the
probate court. All of the meestings, time and enecgy being spent trying to come up with
a way 0 convince Heritage to pay the benefits pursuant to what Robert believes the
1995 trusi said is wasted energy, unless Heritage agrees (o pay the proceeds pursuant
to some form of settlement and release agreement. If you want me to even consider
such an arrangement, in addition to reviewing the Heritage policy, | will reguire a letter
from Herilage specifically stating that Heritage may make the proceeds payment under
such an arrangement. It shauld be easy ta get such a letter if Henitage is willing to
consider such an arrangement,

Now that you know my posilion, | will respond o your comments resgecting my analysis
in my prier email. We all know that like you and Pam, Dad spent his career in the
insurance business, 1 also spent years in the insurance business. In fact, Dad was gne of
the best and most innovated al it. Just lock at his and your company's (LIC} web site for
confirmation. As an expert, Dad understood 2/l the benefits of designating a trust as the
heneficiary under a life policy. You keep the proceeds out of the estate and probate
process, and the proceeds are not subject to creditor claims. You and Pam and even |
understand these concepts too. So does Mr. Spaliina, as an expert eslates lawyer. All of
us [you, Pam, Robert and me) also know that having the actual trust dorument is
essential 1o ensuring that the nsurance proceeds are actuaily paid to the trust, The
reason why insurers will not make payment pursuant to a missing trust document is that
the insured had the nght and ability to make changes to the trust document, including
the beneficiaries thereunder until the day he died. You commented that Mr. Spallina
said it is Heritage's policy not to make paymenis to an estate in situations where a trust
is lost. Is that your experience with insurance companies? Perhaps Heritage's position is
that it will pay the proceeds tc the court {not the estate} and the judge determines how
the proceeds are distributed. My friends in the business tell me that this is precisely

2
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what insurance compames do, albeii through the probate couri. 1,40 i5 also why Mr
Spalling included that clause | mentioned in Dad's will, so any such aroceeds flow
through to Bad’s pour over lrusi as a backup. Mast wills include such a clause even
though many peopte employ a trust. Trusts do get lost or are revoked. Reneficiary
designations fail for a variety of reasons.

Your comments regarding the many times Dad dealt with the Heritage policy in recent
years interests me, In 2012 Dad did redo his estate plan with Mr, Spallina. In the last
couple of years Dad and you (and perhaps Robert} dealt with reinstating the Herftage
policy and cunsidered a life payment buyout. In all those accasions, Dad could have
changed the beneficiaries, but you state he did not. | understand, but fzil to see the
relevance, based on the ahove analysis. But because yau are in the business and counsel
your clients to use trusts, why 2id you not request a copy of the 1995 trust from Dad
during those events? Why dida’t Mr. Spallina require that Dad give him a copy during
the 2012 estate planning overhaul, and tnsist on having 3 copy? Mr. 5pallina told us that
he and Dad met often and discussed Dad's financial affairs. Mr. Spallina knew and knows
that having the actual trust document was essential, and 1 am find it hard to believe he
did not insist onincluding a copy with Dad's 2012 estate planning documents, If | were
Dad's estates lawyer and Dad did not pravide me a requested copy, | would have copies
of letters requesting the trust document, at the very least to protect myself against any
claims. And why did Dad not make sure that you all had copies?

| also find it curious that no one has come forth to state the sieps that were taken (o
locate the 1995 trust. Who took the steps, where did they look, and who did they speak
with. | was not permitted to go into Dad's bouse after he died, sa who taok the contents
of Dad's safe? Whao looked al the contents of Dad's safe deposit box?-

You start by stating that Dad did not have 10 Grandchildren in 1595, so it was nai his
then desire to name them as beneficiaries. But absent the actual trust docwment, it is
possible he named his then living grandchitdren. BUT, the 1995 trust document cannot
be located, so we will never know.

hiy fraudutent conveyance analysis is based on the above comments. A ¢reditor would
argue that the narmed beneficiary was the 1995 trust. |t was lost. [n those cases, insurers
pay death benefits to the probate couri. The proceeds thus become part of the estate
even if the judge decides that the groceeds ge through the gour aver trust, You are in
the insurance business Ted. | am surprised you do not know this. Thus | remain
concerned that if Heritage agrees tg pay the proceeds in trust pursuant to same form of
setttement and release {which is your plan to avoid creditors issues) that a creditors
lawyer will seek 1o reach those proceeds on the fraudulent conveyance theory,
Obvigusly, you and Robert are trying awfully hard to get Heritage to do this for the very
reason of aveiding creditors’ claims. More facts to help a creditar's lawyer reach the

proceeds.

Sa | wauld suggest my eeanomic analysis is correct when you consider the law and not
just Dad’s desires. Again, the law requires an actual trust document, not the concept of
a trust. It is required because the trust document can be changed and is the best and
only evidence of where the proceeds should go. Unfortunately, Dad intent or desires
likely are not relevant. He knew this, which again is why | am shacked that Dad did not
give copies to gach of you.

Eliat [. Bernstein

BTOO0050







Robert Spaliina . . : e

Frory Ted Bamnstein [tbernstein@lifemsuranceconcepts. com]

Sent: Wednesday, February 08, 2013 349 PM

Ta: Eliot Bernstein {iviewit@gmail com)

Ce: ‘Pam Simon'; Jill lantoni: Lisa Friedstein (lisa.fnedstein@gmail.com); Robert Spalfina
Subject: Heritage policy

Attachments: tmag=2001.jpg

Efiat,

t have pasted your analysis re the Heritage policy below. The email did not get to me, not sure why.

The problem with your analysis is that it is not factually correct and therefore, you are drawing canctusions that are
incorrect.

Dad’s desires cancerning the policy are crystal clear. There has never been a question concerning his desire. He named
his irrevocable trust as heneficiary of the policy and he never changed that, He was the owner. He could have changed
it as often as he wanted. He never did, not ever.

In 1955, Dad did not have 10 grandchildren. Therefore, it was never his intent, concerning this policy, ta ieave it to all of
his grandchitdren.

He chose Robert Spallina and Don Tescher to be his estate and ax attorneys as well 35 his personal representatives.
Robert Spallina has tokd us on several accasions what Dad's wishes were for this policy. Dad was well aware of this
policy. He was intimately aware of who owned it and who he named as beneficiary. When he was considering a life
settlement, alf of this information was part of those discussions,

As Roberd has stated, Heritage’s policy when it comes to a lost irrevocable trust, is to nat pay the proceeds o the

estate. What you are saying here is not correct: “Last, becouse the 1995 trust document cornat be located, the peocesds should go 1o
the beneficiarnes wnder Article tv 2] and [Article 1] of Ded's wil, which picks Lo insurance proceeds under faded Leneficiary desionations, Under
Dad’s will modd Trust, These omounts, ike the rest of ys esiate goes to his grandcohildren i egual poers”

You are drawing conclusions for Heritage when you say, “nothing short of the actual 1995 trust dacument may be sufficent 1o
Maritage.” Why ton't we |et Heritage spezk for Heritage, which | believe has already heen done?

There is no fraudulent conveyance. These proceeds are not part of Dad's estate, they never were and Heritage has
stated they do not intend to pay these proceeds to the estate of 3 person whe clearly did not want them in his estate.

in late july of 2012, Dad executed his planning documents. He could have easily changed the beneficiary of the Heritage
policy to be included in his estate. He was the owner, he could have done that with one change form. He did not. if he
did not want to be bothered to do it himself, he could have asked Robert, his PR, to do it. People da this every day  Dad
dig not. Therefore, the proceeds rematning QUT of his estate, NOT payable to his grandchitdren {who received
everything else), is consistent with Dad’s wishes. This policy is not in the domain of his will and trust agreement. To
bring proteeds of a life insurance palicy inte the estate of a man who sold life insurance his entire career would go
against everything Dad told every client he ever sold life insurance to during his career. It is unimaginable.

Therefore, the eronomic analysis is not correct. It simply is not necessary to addrass as it was never an option in this
scenarig.

This needs to be braught to resclution. Mot only is it simple, it 1s black and white. |5 your counsel involved in this matter
far you? If sg, has she spoken with Robert and communicated what you have said?

A JT EXHIBIT Ct
Deponent 1t ffﬁ‘klﬂ
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wie are goine 1o de whatis nacessary to have the proceeds paid where they were mtended to be paw, a5 quickly as
pussible now. If you think | am faciually incorreci about any of this, please either call me or email me and explain where
[ may be wrang. It goes without saying, this is not my expertise. | am processing the same information that everyone
alse is working with and this is how | see i,

Ted

This is my analysis on the Heritage payout thus far. First, | would like to review the insurance policy as well as the official
staternents respecting investment returns, use of returns ta pay premiums and loans taken from the policy. | understand
Ted and Pamt fhave the policy, and do not understand why Mr. Spallina thinks it is curious that | also want to review these
materials. Second, | understand the expressed concerns that if the proceeds are paid to the estate then the proceeds
would be subject to the ctaims of creditors of the estate. It is my understanding that the “plan™ is to have the proceeds
payable {0 a trust to avoid creditar claims; however, | have also been counseled that if a trust is utilized an estate
creditor can chailenge the trust transaction as a fraudulent conveyance used Lo avoid the creditor’s tlaim. We have been
told that Dad designated his 1995 trust as his beneficiary with Heritage. We were also toid that that trust cannot be
tacated. | would also like to review an affidavit that indicates the precise steps that were taken and by whom and with
whom to locate the 1995 trust, and | would imagine that Heritage will require the same . Heritage, we were tald, is now
saying that the proceeds may have to go to the State under the applicable escheat laws, 50 Mr, Spaltina is telling us thal
if Heritage accepts a new trust with all potential beneficiaries agreeing to the mechanism, that Heritage may pay the
proceeds to this new trust and not to the State. | have been told thal the reason the law requires a trust document {and
nol simply statements frorm someane who claims they saw the trust) is that it demonstrates Dad’s desires, and because
Dad had the right to change his mind and thus the beneficiaries under the trust, nothing short of the actual 1995 trust
document may be sufficient to Heritage. Lasi, because the 1995 trust document cannot be lacated, the proceeds should
go to the beneficiaries under {Article IV 2] and |Articte [T} of Dad’'s will, which picks up insurance proceeds under failed
beneficiary designations. Under Dad’s will and trust, these amounis, like the rest of his estate goes to his grandchildren
tn egual parts. Thus, to the extent it is decded to use a new trust Lo avoid the eschieat laws, the only beneficiaries that
may be acceptable to me is the grandchildren. As | stated above, 1 and my siblings should remain concerned that any
estate creditor could challenge the transaction as a fraudulent conveyance, Also, having the 5 children as beneficiaries
with each having the right to disclaim in favor of their children (i.e., Dad’s grandchildren) is not acceptabie for 2 reasons,
First, such a scheme 15 nel cansistent with Dad’s wishes under his will and trust agreement, Whatever Uad may have
provided under the 1995 trust is both unknown and not relevant as stated above. The second reason is simple
economics. My kids would get a 33% distribution under the propes methad, but anly 20% under the other scheme.
Regards,

TEL BEArasTELA - President

Life drsueance Cadecjis

250 Feamsuia Corporses il Sujie M4
Hiwa Bty ] 33487

Feb: Sl URAE %98

Tt Free: S 3735 884

Fax: 3] 9850833
Fogail: ‘Fhornsteingiifelnsurange Coiicejsls.cort
www. LifelasuranceCancepts.comn
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From:
Sant:
To:
Cc:

Subject:

Eiot Bernstain viewit@amail com)

Saturday, February 09, 2013 5:40 P

‘Pam Simon’, Ted Bernsten

‘Lisa Sue Friedstein’, ‘Jill lantont’. "Jill M. Iantont’, Robert Spallina, "Christine P Yates ~
Director @ Tripp Scott' Irina Roach’

RE: Heritage Policy

What megting and for what? | am not doing anything with the insurance until § receive a copy of the pelicy from the
carrier Who at the carrier can | contact to have the policy sent to me on Monday and what is the number? eb

From: Pam Simon [ mailto:psimon@stpcorp.com|
Sent: Saturday, February 9, 2013 5:35 PM

Ta: Ted Barnstein

Cc: Eliot Bernstein; Lisa Sue Friedstein; Jilt lantoni; Jill M. lantoni; Rebert L. Spallina, Esq. ~ Attorney at Law @@ Tescher
& Spalling, P.4,, Chiistine P. Yates ~ Director @ Tripp Scott; Iring Roach
Subject: Re: Heritage Policy

I'm good 10 am chicago time Sunday

On Feb @, 2003, at 10:22 AM, "Ted Bernstein” <thernstein/@idifeinsuranceconcepls.com> wrote:

Eliot - we do have the letter from Heritage that you refer ta below. They will pay with un order

from the court which 15 based on the agreemenl. among us, 10 pay the orust. It's not only easy, we
already have the letter from them. |

Why don't the 5 of us get on a call in the next day or rwo”? There are a bunch of things to cover
ather than this policy. such as the property in the house.

lime suggeshons??

fed

56]-988-8UR4

thernstemn Hfens uraneecohnegpls.com

On Feb 8. 2015, at 7:41 PM, "Pam Simon" <psimoni@stpcorm.com™> wrote;

Yad - bad news - we don't have copies of the policy - dad probably tock it when
he emptied his office / probably the trust too! The carrier seems to be the only vne
with a copy. As to the other items, we should do a call cause the premise is off.
Have a good weekend.

Pam

On beb 8. 2015 a1t 3:48 PM, "Eliot Bernstein" <iviewitr@email .com> wrote:

Thanks for your response to my analysis of the Heritage matter: O

however, [ believe your comments assume | do not understand the A TEXHIBIT -~

trust concept and its wtility, and your analysis 13 based on the

theory of estate planning using trusts and noi the importance of

having the actual trust document. [ started by again requesting a Datimmoﬁ‘g;

copy of the Heritage policy. [ need to review the policy's
1

Deponent
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RobertSpallima

From: Efot van Bemziein [iviewitiZmiewit.bv]

Sent: Thursday, Fabruary 14, 2013 15:40 AM

To: Ted Bamstain', Robert Spalina; ‘Pamela Beth Simon'; "HLL BERNSTEIN FANTONI, “Jal M.
langons’; 'Lisa 5. Friedstas'; "Chisline P. Yatas - Director @ Tripp Scolr

Subject: RE: Elict Representation

Flease notify me of any probate cowrt hearings 5o that | may atiend and any actions by the carrier, as | have not
consented to anything at this point or at the last group meeting [ attended. Elint

Frum. Ted Hve.rnstem [mltcr*l:he:ﬁstem@m“ncemmeps Lo

Sent: Thursday, February 14, 2013 8:33 AM

To: ‘Eliot lvan Bernstein; Rnbert L. Spallina, Esg. ~ Athlorney at Law @ Tescher & Spallina, P_A.; Pamela Beth Simon; JILL
BERNSTEIN IANTUNI; )il M. lanband; Lisa 5. Friedsteln; Christine P. Yates ~ Director @ Tripp Scott

Subject: RE: Hliot Representation

Robert,

Please move forward &5 we discussed in the |ast group phone call In which we dedided 1o have Heritage pay your trust
account or a trust that you would act as Trustee. Heritage has stated that they will pay based on a court order showing
that there is consensus among the 1935 Trusk beneficiaries. Let's get this done,

Ted

T T I S T T S U N P R S e e e e e ———

From: Ellot Ivan Bemstein (it ieleimiviewit, tv]

Sant: Wadnesday, Fabruary 13, 2013 B:52 AM

To: Robert L Spaling, Esq. ~ Attorney at Law @ Tescher & Spaliing, P.A.; Ted Bernstein; Pamela Beth Simon; JILL
BERNSTEIN IANTONI; Jil M. Tartoni; Lisa 5. Friedstein; Christine P. Yates ~ Director @ Tripp Scott

Subject: Eliot Representation

I will be seeking independent counsel for myself personally, as Candice and I have chosen to have Charistine
represent our children on the Heritage matter and perhaps other matters to svoid any conflicts. In the interim,
please copy me and Christine on all correspondences involving the cstates of Simon and Shirley until further
natice of who my personal attomey will be. Eliol

i > VIEW & IT TECHNOLOGIES, INC.
SwrT with Yision

An EXHIBIT)\_
Deponenﬂ]m
Date® lo ‘ 12 RptrL-G

www. GEPCBOOK.COM

Ehliot |, Bemnsteln

T3004464





Rohert Spalfina

From: ENot lvan Bemskain [iviewltiviewit tv]
Sent: Wednesday, February 13, 2013 8:52 AM )
To: Robert Spalling; Thesdore 5, Bemstein, Pamela Bath Simon; JILL BERNSTEIN |ANTONI; Jid

M. lamtoni; Lisa 5. Fridstein; Chnstne P. Yates ~ Direclor (3 Tripp Soott
Subjact: Eliot Representation

| will be seeking indapendent counsel for myself personally, as Candice and | have chosen 10 have Christing represent
our children on the Heritage matter and perhaps other matters to avoid any conflicts. bn the inderim, please copy me

and Christine on all comespendences imvolving the estates of Simon and Shiriey until further notice of who my personal

attorney will be, Eliot

Eliot [ Bernstein
lovenlor
Iviewit Holdings, Inc. - DL

Iviewit Holdings, Inc. — DL (yes, two identically named)

Iviewit Holdings, Inc. - FL

bvigwit Technologies, [ac. — DL

Uviewit Holdings, Inc. - DL

Uview . cam, Inc. — DL

Iviewit.com, Imc, — FL

Iviewit.com, Inc. — DL

I.C., Inc. — FL

Iviewit.com LLC — DL

fviewit LLC - DL

Iviewit Corporation — FL

tvicwit, Inc. - FL,

Fviewit, Inc. - DL

Iviewit Corporation

2751 M. W. 34ih St

Boca Raton, Florida 33434-3459

{561) 2458588 (0)

{S61) B86.-T628 (c)

{561)245-8644 ()

iviewilEHIview L v

hitp. Fwanw iyiewit by

hipfivigwiLtv/inventor/index him
Siviewit bv/w

hirp:/fwww. facebook com/#Y iviewit

hirp:fwww nyvspace. comfiviewil

I '\’ VIEW *.' IT TECHNOLOGIES, INC.
Sunf with Visien

T3004466





[ < SI ]
Kimberly Moran
From: Petar M. Feaman [pleamang@fesmeanlaw.com)
Sent: Mongay, February (M, 2012 3:59 PM
Subject: Read: Estate of Simon Demstan
Your message
Ta: preamardifeamantaw, oem
Subsect;

wid fead on 20472413 3:59 PM.

TS004486






Robart Spallina — —

From: Robart Spallina

Sent: Thursday, March 14, 2013 717 AM
To: Pam Siman

Ce: David (Scaoter) Smman; Ted Bamstaln
Subject: Re: Simon Bamstain

Waiting for carrier to clear up title and beneficiary designation, Did you get the email [ sent everyone from the
carricr last week? Scooter knows where we are in process.

Sent from my iPhone

On Mar 14, 2013, at 12:4] AM, "Pam Simon" <

Next step? By who? Ot is it whom?

On Mar 13, 2013, at 7:42 PM, "Robert Spalline” <gspallina@itescherspalling coms wrole:
Sent from my iPhone

On Mar 13, 2013, at 6:02 PM, "David Y(Scootert) Simon*

1.oom™ wrols:
st of tha doos we can g up.

Vary Truly Yours,

David B. Siman

The Simon Law Firm

305 East Wacker Drive, Suitc 210
Chicago, 1L 60601

Bhone: (1129 8190730
Fax: (312) B19.0773
E-mail: drimonxhicage-law com

This cammunication may contain privileged and/or confidental
information. It is ntended solaly for the use of the addresses,
If you are not the intended reapient, you Are strictly prohibited
from disclosing, copying, distributing or using any of this
(nformation. If you recelved this cammunication In error, please
contact the sendes immediately and destroy the material in its
entirety, whether electronic or hard copy, Confidential,
proprietary or time-sensitive communications should not be
trarsmitted via the Intemet, as there can be np assurance of
actual or timely delivery, recelpt and/or confidentiality.

A wexmmrr_ |

Deponentw
Dat ?M Rptr.&

WWW.DEPOBOOK.CaM
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From: Cheryl >ychowski

Sent: Wednesday, March 13, 2013 4:32 PM
T David {Scocter} Simon

Subject: Simon Bemstein

<DOLC (9.PDF>

T300&579






From: Ted Bemslein [baensken@ifeinsurancaconcepts com]

Sent: 5 , March 16, 2013526 PM

To: Robert Spalina

Ce: Peaem Sinon; David (Scooler) Simen; #sa fiedstem@gmail com; Donald Tescher, Jill lankani
Subject: RE: Sinan Bemsbein Trust - Policy 21009208

Robert > Pam, Scocter, Jil, Lisa and | will be discussing several refated issues over the weekend. | think one of my
previgus emaiks asked you ta hold off doing arything corceming the life insurance policy afber 3 specific date. Please
continue to wark with the Insurance company an oxr behaif.

Thank you,

Ted

Frum: Robest Spaiing [maitio:rspallina@tescherspallina.oom]
Sent: Friday, March 15, 2013 1:30 PM

To; Ted Bernstein

Cc: Pam Simon; Ravid {Scoober} Simon; Rsa.friedsteing@gmall.com; Donald Tescher; Jll Iantoni
Subject: RE: Sanon Bemstein Trust - Pulicv #1005208

Ted - please respond to Jill's inquiry. There stifl secns b0 be some confusion on what the course of action iy
despite our convergations last Friday and Monday this week, and the emails 1 forwarded from the carrier last
Friday and yesterday.

Frem: hli lantomi [mailto:jilliantoni
Sest: Friday, March 15, 2013 1:11 PM

To: Robert Spallina

Cc: Pam Simon; David (Scooter) Simon; Ted Bernstein; lisa fedsteind@email com; Donald Tescher
Subject; Re: Simon Berostein Trust - Policy £1 009208

Raobert,

what do yeu mean in your email that we will be using your turst account? Are you referring to where the
proceeds get paid ont?

Thank vou,
Jill
On Fri, Mar 15, 2013 at 11:03 AM, Robett Spallina <rspallina@fescherspalling com> wrote:

All - The carrier is int control of things at this point. When title’beneficiary designation is cleared then we can
discuss venue. Having said ihat, we have had discussions with Ted on Friday last week and Monday of this

A mExmprr NS

Deponent%sﬂn
Da JLL pte Lz

Wi, DEPOEOOJLCOM
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week and he would like for things fo continue a3 discussed here in Palm Besch County and using our trust
account.

Ted - please confirm by reply emiail our conversation reganding the above and your desire 10 have us contimpe
handling this matter until resolution m light of the em! you sent us last Wednesday night on behalf of you and
your siblings.

Regards,
Robert |.. Spallina, Bsq.

TESCHER & SPALLINA, P.A.

4855 Technology Way, Suite 720

Boca Raton, Flonda 3343t

Telephone: 561-997-7008

Facsimile: 56]1-997-7308

If you would like to learn more abouwt TESCHER. & SPALLINA, P.A., please visit our website at
www.tescherzpallina.com

The information contained in this message is legally privileged and confidential information intended only for
the use of the individual or entity named above. IF THE READER OF THIS MESSAGE IS NDT THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION,
DISTRIBUTION OR COPYTHNG OF THIS COMMUNICATION 1S STRICTLY PROHIBITED. IT you have
reccived this communication in emor, please immediately nolify us by e-mail or telephone. Thank you.

T3005509






From; Pan Simon [mailto:pambsimon@icloud com)

Sent: Friday, March 15, 2013 9:09 AM

To: David (Scooter) Simon

Cc: Robert Spalling; Ted Bernstein; Jill lantoni; lisa friedsieinidlomail com

Subjcet: Re: Smnon Bemstein Trust - Policy #1009208

Ok - who decides this?

On Mar £5, 2013, at 8:04 AM, "David (Scooter) Simon" <dsimongisipeorp.com™ wrote:

My anly concem is forum. We should make sure we pick the venue far an inter pleader action.
Lets also decide a time frame for the carrier.

On Mar 15, 2013, at 7:07 AM, "Robert Spallina” <rspallina@iescherspalling oom> wrote:

There is a break in tite and beneficiary desighation prior to getting where the
confirmation letters state where we are today - Si as owner and the trust as
beneficiary. They do nol want i name every owner and beneficiary i a pleadimg
arud nter phead the funds as it will be cosily and timely for then and everyome
involved. Let's hope they are are able to picoe it together.

Sent from my iPhone

On Mar 15, 2013, at 7:59 AM, "Ted Bernstein"
<tbernsicin@ll ifcinsaanceconcepts.com> wroks:

Robent > Do we know exactly what he is trying to accomplish? If
we know that, maybe we can be more helpful

Fron: Pam Simon {mailto pambeimendlicloud.com]
Seat: Thursday, March 14, 2013 10:35 PM

To: Robert Spallina

Ces Ted Berastein: Jill lantons; [isa friedstein@email.com,
dsimnonigst COm

Subject: Re: Simon Bemstein Trust - Policy #1009208

Is this afier you sent the info scooter sent vou Robert? Thx

13005510






On Mar 14, 2013, at 3:01 PM, Robert Spallina
li ek lina_com> wrote:

FYI - this is from legal on the status of their search
te clear up title on i policy

From: Welling, Scott

[mailio;scott. weling@iackson.com]

Sent: Thursday, March 14, 2013 |:10 PM
To: Robert Spallina

Subject: RE: Simon Bernstein Trust - Policy
#1009208

Hey Bab,

Haven't forgotten about you. Am out tomorrow but
will touch bese early next week. So far we have not
found much that is helpfial.

F rom: Robert bi:aﬂma

Sent: 'wﬁanesaay, March 416 2013 5:32 PM
To: Welling, Scott
Subject: Simon Bemnstein Trust - Policy #1009208

Seott — [ understand you are cut of the office until
tomomow. We sent this 1o you previousty and in
emor addressed it to the wrong email address. We
would like w file this on Monday so if you could
take a few minutes to review it would be greatly
appreciated. We have pot aitached a copy of the
Onder but it will obviously be in the form of the
relicf requested.

T3006511






Robert L. Spallina, Esqg.
TESCHER & SPALLINA, P.A.

48535 Techoology Way, Suite 720

Boca Raton, Florida 33431
Telephone: 361-297-7008
Facsimile: 561-997-7308

I you wouild like 1o leam more abowt TESCHER &
SPALLINA, P_A_, please visit our website at
www.iescherspalling. com

The informaiion contzined in this message is legally
privileged and confideniial information intended
only for the use of the individual or entity named
above, IF THE READER OF THIS MESSAGE I8
NOT THE INTENDED RECIPIENT, YOU ARE
HEREBY NOTIFIED THAT ANY
DISSEMINATION, DISTEIBUTION OR
QOPYING OF THIS COMMUNICATION IS
STRICTLY FROHIBITED. I you bave received
this commiumication 1n error, please immediately
notify us by e-mail or telephone. Thank you

T3006512






Robert Spallina

From; Robart Spalina

Saent: Tuesday, Agril 18, 2013 10243 AM

To: Ted Bemsiein

Cc: Danaid Tescher

Subject: RE- Siman Bemsten krev Trost v Heritage Umnion

Ted — Fen done with this matter. | have bent over backwards for YOU to try 16 keep things in arder gut of respact for
your father and mother hut yaur family has potten to the point of completety dysfunctional and | do not need the
aggravation in my life. Handle the Insurance matter as you please {or as your in-laws please which seems to be the
casel. |eannot and will not help gecple that do not wani to help themsehes. Don is a much mode patient man than |
50 he may continupe to assist you but | will not.  Sorry.

Frem: Adam Simaon {mallto:asimon21@att.net]

Senk: Tussdyy, April 16, 2013 10:31 AM

To: Robert Spallina

Subject: Re: Simon Bamstzin Irrv Trust v Heritage Unicn

That will get you absolutely nowhere SIR.
I will speak to Ted and never to you AGAIN in my life!!

From: Robert Spafiina <rapalina@vascharspaiing. com>
To: adam simon <Mﬂ

Co: Ted Bernstein <themeleing@lifeinguranceco

Tescher <diesches@lescharspalling coarne

Sent: Tuesday, Aprit 16, 2013 9:.28 AM

Swubject: RE: Simon Bernstein lrrv Trust v Heritage Union

> Davig {Seooter} Simon <dsimond®stocorp com>; Donalkd

Because we are not underhanded disrespectful assholes! You're not realty asking that guestion are you? Please forward
me 3 copy of the withdrawal of your complaint. This is absurd aireadyl

From: adam simon SN -TALE,

Sant: Tuesday, Apyll 1€, 2013 10:26 AM

Ta: Robert Spalling

Cct Ted Sernstein; David (Scooter) Semon; Dionaid Tescher
Subject: Re: Simon Bemstein Irrv Trust v Herliage Unicn

Mr. Spailina: the reason we filed in Illinois was 1o make sure this matter got stasted somewhere. If we dismiss
we have no assurance that the matter will be promptly fited in Florida.

Please explain what prevents Heritage or you from filing in Florida before we dismiss our action in [Hinois?
Thank vou.

Adam Simon

Sent from my iPhone

On Apr 15, 2013, at 10:53 AM, "Robert Spallina” <rg ] lina.com> wroie:

AT exBrr e
.

Deponent

Dat —EXLS-RPH ’\’QA

W DEPOROOK COM
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Flease advise timing as we have not received a response an the belaw email.

From: Robert Spallina

Sent: Friday, April 12, X113 11:22 AM

Tt "Ackarn Skavon'

Cc 'Welling, Scott'; Ted Bemstein'; David {Scooter) Simon; Donald Tescher
Sulyject; RE: Simen Bermnstein lrrv Trust v Heritage LUnion

Mr. Simon - | have spokan to Scott Welling at fackson (who is copied on this ernail} and he will interphead
here int South Pakm Beach County which was the path he and | have been on since we discovered the
defect in the ownership change. He is in the process of speaking 1o counsel here in Palm Beach County.
As discussed Manday, pleass withdraw the pleading filed in Cook County and pravide notice of same to
all the parties on this email. He cennat file his inter-pleader with this matter pending in Cook Caunty.
Thank ywou

Robert L Spalkna, Esq.
TESCHER B SPALLINA, P.A,

4355 Techroiagy Vesy, Suse 770
Boca Raton, Flonds 33431

telephone: 551.097 7018

Facsrnie 561-6437-F304

E-mail: ppgolingiieeschorsoaling com

1 o) WUk Jiee 1 1aeem monp abotl TESCHER & SFALLBGA, P.A, plgas visl Qur wiizste Zi higp: (s 18SChermating cami

The information contaired in this message is legally privileged and confidential infoemation intendead only
or the use of the individual or entity named above  IF THE READER OF THIS MESSAGE IS NOT THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION
OR COPYING QF THIS COMMUNICATION IS STRICTLY PROHIBITED. If you have received this
communicetion in errgr, please immediately netify us by e-mail or telephome  Thank you,

Froam: Robert Spalling |
Sant: Monday, Aprl OB, 2013 1:59 PM |
To: ‘Adarm Samon’

Cc: "'Welling, Scott’; Ted Bernstein'; Danaid Tescher
Subject: RE: Simon Bernstein Ty Trust v Hertage Union

Mr. Simon - we wauld like an explanation as well. Our dlient, Ted Berristein {and the alleged successor
trustee of the subject trust), never had 3 conversation with us that bis family would be taking it upon
themseives to attempt to collect the proceeds from the camier through his brother-in-law's firm. We
have represented this trust from the date of Mr. Bemstein®s death. Is gur client even aware that this
was filed? Ha did not sign the pleading. Please advise.

Robert | Spallina. Esq.
TESCHER & SPALLING, P.A,

4845 Technaiogy Wey, Sulle 720
Boca Ratan, Florda 33431

Yelephone. 3410670000

Fatwrnie  551-997-7308

E-muii: pulnaftiescoerspaling com

I yox) wourd b Yo leasn: rmone abowd TESCHER & SPALLINGG, PoA, plesse visk our websie 21 R ivwwew 106000 regs Ros coim!
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The infarmation conkaened in this message is legally prvileged and confidential information intended only
for the (e of the individual or emtity named above. IF THE READER OF THIS MESSAGE 1S NQT THE
INTEMDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DASSEMINATION. BISTRIBUTION
OR COPYING OF THIS COMMUNICATION i3 STRICTLY PROHIBITED. f you have received this
communicakion in eror, please immediately nolify us by e-mad or lelephone. Thank you.

Sent: Manda-y. Apeil 08, 2013 12:47 PM
Ta: "Adem SEnon’; Ruhert Spafiina
Subject: RE: Simon Bemstein Imv Trust v Heritage Union

| haver been workdng with attorney Robert Spalling to try and amicably resolwe this mattar.

Who do you represent, and why are you suing us? Have you been apprised of attomey Spalling’s efforts
to help us resolve this matter?

Sent: Monday, April 08, 2013 12:15 PM
To: Walling, Scott
Subject: Simon Bernshein Irrv Trust v Herltage Linion

Mr. Welling:

Attached please find a complaint in this matter filed in the Circuit Court of Cook
County. My chent has attempted to reach you but has been unsuccessful. We
remain hopeful that this matter can be resolved quickly. If you have any questions
and need to speak with me today, please try my cell phone at 312-320-4491.
Thank vou.

Adam Simon

T3005254





Robert Spallina

From: Robert Spaliina

Sent: Tuesday, April 16, 2013 1036 AM

To: ‘Adam Simon” David (Scooterj Simon

LCe: Ted Berrwhen; Donald Teschar

Subjact: RE: Simon Bemstsin v Trust v Hevitage Urion

Problem is that you NEVER did speak with us before you did what yau did....shame on you guys!

From: Adam Simon [mallto:asimon? 1Eiatt net]

Sent: Tuesday, April 16, 2013 10:31 AM

To: Robert Spallina

Subject: Re: Simon Bernsteln [rrv Trust v Heritage Union

That will get you absolutely nowhere SIR.
1 will speak to Ted and never to you AGAIN in my life!!

From: Robert Spallina <mpallinafitescherspalling. coms>
To: adam sencn "W

Cc: Ted Bemstan <{fems i
Tescher <dioscherfitescherspallina.com>
Sent: Tuesday, Aprit 16, 2013 920 AM
Subject: RE- Siman Bermstain Irrw Trust v Hertage Unipn

15 oem> David {Scooted) Simon <dsimenlstpesdp com>. Donaid

Because we are not ungerhanded disrezpectiul asshofes! You're not really asking that question are you? Please forward
me 2 copy of the withdrawal of vour complaint. This is absurd already!

From: acam simon [mzin:zsmon2léatt. net]

Saint: Tuesday, Aprl 16, 2013 10:26 AM

To: Robert Spalina

€ Ted Bemstein; Denad {Sopoter) Samon,; Donakd Tescher
Subject: Re: Simon Bernsten Irrv Trust v Heritage Unipn

Mr. Spallina: the reason we filed in [llinois was to make sure this metter got started somewhere, [f we dismiss
we have no assurance that the matter will be promptly filed in Flonda.

Please expiain what prevents Heritage or vou from filing in Flonda before we dismiss our action in [llinois?

Thank you.

Adain Simon

Sent from my iPhone

On Apr 15, 2013, at 10:53 AM, "Robert Spallina” <tgpallipa@icscherspallina.com™> wrote:

Pleata advite timing as we have nat received a response on the balow email.

me R,ohert Spaillna
Sent: Friday, Apell 12, 2013 11:22 AM

T30062565
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Donald Teschar

From: Dorald Tescher

Sent:  Friday, Apsil 10, 2043 8:01 PM

Ta: Watling, Scolt'; Robast Spaltina

Cc: ‘egimon2 1@@att net’; 'David (Scogter) Simon'; Ted Bemsi=in

Subject: RE: Simon Barnsiain irmavocable Insurance Trust atd 6/21/95 v. Hantage Union Life inasurance
Company- Cage Numbar 20131003458

Ted: This is principadly agdressed ta you but have included ofhers so that they are awsre, | feel that we have
safious conficts in continuing o represent you as Truskee of the Life Insurance Trust and need to withdraw from
further reprasentation in segand to thal matier. Wa have baar undad the irmprassion that the intecpleadsr action ta
be fitedt in Palm Beach County, Florida would ba filad in the Circuit Court which is a Siaée court That is whers
Sy's eslate is being administerad, | have spent the past oguple of days acting 83 an intlermediany with Scooter and
Scott and thought that we had reached a neesonstle resahution that would permit the carmier to bring the action
heve and have Adam then dismiss the Cook County soit. it appears that | was unsuccoseful. Given the conflicting
issues of who is representing the Trust, our removal will at Inast solve that issue. If you gave writen authority to
the Simon Lawfinm it was without our knowisdpe.

Shauld our testimony or afidavits reganding Sy's inkent or any other aspecis of this matter that we may have
knewiedge be useful we will cortainly be avalatie to assist,

Donakd R. Tescher, E54.
TESLUHER & SPALLINA, A,
4055 Tectnnlogy YWy, Seata 720
Bacs Raten, Ft. 334X

Tabaphone: 5618977008

Foacgimip' S51-997-1306
diescherigtescherspallina.com

t vou wokd His W ieam: mpnl 3beu] TESCHER £ SPALLENA, P.A. 0250 wol our wobaBs 3 www Jeeohars ) %na.com

Pussism oo the pravisiens of niersa| Favenos Service Croder 23 thea apely 10 wamen dvice presided by Federn] Tax grasedminiess. phases e advacd (i bl il
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Fram: Weilling, Scott [madien:scott.waling Giackson.com)
Sent: Friday, April 19, 2013 5:26 PM

To: Robert Spellina; Donald Tescher

Subject: FW: Simon Bernstein lmevocable Insuramce Trust dtd 6/21/95 v. Heritage Union Life Insurance
Compamny- Case Humber 20130003408

Gentlamen,

Can you advise on the below..?

Frmn adan sm;[nﬂltnasimMZIMMI

A JEXHIBIT Y. L

Deponenw
Datesl WS Rpr, L6

WWW.DEPOBOOK.COM
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Sent: Friday, April 19, 2013 5:25 PM

T Welling, Scot

Subject: Re: Simon Bernstein Irevocabie Insusance Trust did 6/21/95 v. Heritage Union Life Insurance
Comparny- Case Nummber 20130003458

Mr. Welling:

You have been given inaceurate information. T have received written authorization from Ted Bernsiein
as Tseee of the Trust to file the action that was filed in Cook County.

Thank you,
Adam Simon

Sent from my iPhone
On Apr 19, 2013, at 4:02 PM, "Welling, Scott" <scoti.wellingi@jackson.com= wrots:
Dear M. 5imon,
Thank you for your oorraspondenca,
I just tried to call you, but neither you nor your collesgue David Simaon were availatle.
| have briefly discussed this matter with Cook County counsel
It is my understanding that Jackson has a very shart timeframe in which to rermove this action to

fFaderal court, shauld it choose to do 50, Inasmuch as | am out of the office all next weak, | would
liker te resobae this istue sonner rather than [ator

My understanding of this maltter is that the Trustee of the Simon Bernstein Irrevomable Insurance
Trust has not authorized you to file this lawsuit on behalf of the Trust. Indead, the Trust's counsel
{Robert Spalliral and | have had several amicable and productive dialogues reganding this matter,
ard have agreed that the best way to resoive this matter is for Jackson to file a federal interpleader
acthon in Palm Beech Florida, where venue indisputably lics,

if 1 am incarrect, amd if the Trustee of the Trust HAS directed you to fite this suit, please advise me
of same at your s00nast convenieacs.

| will 2 llow you wntil Wednesday, April 24, 2013 ta veluntarily dismiss the above action, and
provida me with emad confirmation of the disrmisss.

1f I do not receive confimmation of the dismissal by that date, ) wiil instruct our Cook Caunty counsel
1o fite an Appearance, and then seek to dismits the action on the grounds that the Trust never
authorizad the soit,

Naturally, | will ask that our fees and tosts be recovered from whichever person or entity is
approgriate.

| remain committed to working with the Trust to resolve this matter amicably and with as litie
expense os possiile. Howewer, [ decine to do 30 with an impropecly filed lawsuit banging over my
head.
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Pleass give this matter your prompt attention,

Sum Fricday, April 19, 20133489“

To: Welling, Sooit

C¢: dbeschar@tescharspallina.cons; Adam Simon; Adam Simon

Siihject: Siman Barishsin brrevocabls Insuranos Trust did 6/21/95 v, Hewtage Union Life Insuranoe
Company- Case Humber 20130003498

Mr. Welling,

Please sae altached for a latter from Adam Simon regarding Simon Bamstein
irrevocable Insurance Trust did 6/21/35 v. Heritage Union Life insurance Company
- Case Number 20131003498

Thank yous,
Cheryl Sychowski

The Simon Law Firm
303 E. Wacker Drive, Suite 210

Chicago, L 60601
P: (312} B19-0730
F: (312) 818-0773
E: chenyli@stpoorp.com

4/19/2013
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Robart Spallina

Froim: Danald Tescher

Sent: Friday, August 30, 2013 9:25 AM

To: Ted Bemnatain, Fam Simon; Jil [anioni; Lisa

Ce: Robert Spalkng

Subject: Estates and Trugts of Shirley & Simon Bemstein and Relpted Entidies.
Al —

Sorry for the deday in gelting this to you 23 | had promiged when | participated an aur recent confarence call. It takes me
& litle langec i hurn asolnd matbers as | work from Cape Cod in the Surmaer,

kn reviewng our billings o date, which encompass virtually a year, over the year we have biled your father's estate and
trust 2 bolal of $105,000 fom Sep 2092 thru Aug 2013, For this purpose, Fie sxtabe and tosl inchudes unrembursed fees
on the Shidkey Trust (approxemakely $ 15-20K), the 1595 Ingurance Trust [approsdmatedy $20-25K) and Bemsiein Family
Realty, LLC ($70,000). Asaresult our fees on 5i's estat and frust makars over the last year have been approdimalkely
SSHCGEE0K. In that regard we hove opened the estabe and filed the reieveni documenis, have consulied and met with
outgida countel on tha Stansbury liiganon (snd Eliot mathers) and on anohar claim i lbgation, deall with EBat and his
counsed an all of his matters, worked with the accountants on kax retum maltars and related tems, worked with JB Morgan
on the 3256l management and lasn malleis, daait with creditor essues, deall with appralsers and potenilal purchaser of
the jewedry, and communicated wilh Ted on 2 very reguizr bagie as liaison for 28 of you in addiion to our confarence calis
and indindual calis over the st year Unforturaately, your father's affairs wane not left in the best order and the business
litigation has spillivd over £ the busts and estate raking norrmal admmisiration more difecull. Furtheemons, his decision io
by-pass you Chikdren in Fevor of his grendchildren has exhasperated the issues in Inying to deal with Eliot which has
bacoms a contnuing, ongoing process with no resalution In site. | belisve that wa have adequalely axpressod our
concerms in this regard (o you,

As we discussad, under normal circumstences the Shiney Trust assets wouid have already been disiributedd to the
Grandchildren’s Trusts creatac undee Si's Trust (Basad ypan the exercise of his power of appointreat under his will) but
for the fact that the Shirley Trust s sfill a party in the Stansbury Itigation and as to distributions 1o rusts for Eliat's children,
we have advisad Ted that the trusiee of those frusls needs to sign off on 2 Recept, Release and Refunding Agreement
{or akernatively, Ted needs to prepare a formal accouniing and serve it on alk o commence the running of tha £ manth
stakuie of lmitations 1o cut off a beneiciary's right o sue him}.,

it is not our usual practice to serve as fduciaries for our cents; however, in certan limibad situatons we have
UndErtakan Tl role. Unded the Flonda Staiubes, 80 atomey sefving 23 & Personal Representative ar Tristaa can ba
campensaied far both legal and Rduciary feas. We have not. nor do we intend &0 Bl for Personal Representative fees or
Trugtes feas and have been conservative in our billing of the estate out of respect for your paremts with whom we enjoyed
a vary nice reialonship. smd have attempted ko minimize duplicaban of Rober's and my time. Al the appropriate lirne we
wilk provide a complete sccounting of our fees and Bl estade expenses (o date.

Heving saxd that, we need to reign your brother in before he single handedly depietes the estate and trusl assats with
£k of his nonsansa. The amount of ma, enargy and wffort thet ha ic axpending and tha Bes he i elling ane ncredible.
We cont necessarnly have an answer for this yet but we hope (hat somehow that ane or more of you & able 1D reason with
him and put an and to this. Your parents wiuld cestainly not appreciate the mockeny he has made of their esiates,

Again, sormy for the delay in gettng this information o you. Gong forwand we will provide you with monbhly bils 50
there is no furthar misundarstanding and bater fransparency.

Donaid R, Tescher, Esq,
TESCHER & SPALLINA, F.A,
£454 Ypcimaiogy Wy, Sulte 720
Goca Rabor FL 33431

Telephore: 561.997. 7908

Facmmile: 34 1-047-TM4
diescher@tescherspallina.com

! AmexuBrlS
' Deponent_k‘m
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Case: 1:13-cv-03643 Document #: 150-31 Filed: 03/27/15 Page 2 of 20 PagelD #:2000

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE
INSURANCE TRUST DTD 6/21/95,

by Ted S. Bernstein, its Trustee, Ted S.
Bernstein, an individual,

Pamela B. Simon, an individueal,

Jill Tantoni, an individual and Lisa S,
Friedstein, an individual.

Case No. 13 ev 3643
Honorable John Robert Blakey
Magistrate Mary M. Rowland

Plaintiff,

V.

HERITAGE UNION LIFE INSURANCE
COMPANY,

Defendant,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
HERITAGE UNION LIFE INSURANCE )
COMPANY )
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Counter-Plaintiff
A .

SIMON BERNSTEIN IRREVOCABLE
TRUST DTD 6/21/95

Counter—Dcfendam:
and,

FIRST ARLINGTON NATIONAL BANK

as Trustee of S.B. Lexington, Inc. Employee )
Death Benefit Trust, UNITED BANK OF )
ILLINOIS, BANK OF AMERICA, )
Successor in interest to LaSalle National )
Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and )
as purported Trustee of the Simon Bernstein )

Ax EXHIBIT_lﬁ_

Deponenmm
5lehS_n LG

WWW.DEPOBCOK COM

AUS-5960583-2






Case: 1:13-cv-03643 Document #: 150-31 Filed: 03/27/15 Page 3 of 20 PagelD #:2001

Itrevacable Insurance Trust Dtd 6/21/95,
and ELIOT BERNSTEIN

Third-Party Defendants.

ELIOT IVAN BERNSTEIN,
Cross-Plaintiff
v,

TED BERNSTEIN, individually and
as alleged Trustee of the Simon Bernstein
Irrevacable Insurance Trust Dtd, 6/21/95

Cross-Defendant
and,

both Professionally and Personally
ADAM SIMON, both Professionally and
Personally, THE SIMON LAW FIRM,
TESCHER & SPALLINA, P.A.,
DONALD TESCHER, both Professionally
and Personally, ROBERT SPALLINA,
both Professionally and Personally,

LISA FRIEDSTEIN, JILL JANTONI

S.B. LEXINGTON, INC. EMPLOYEE
DEATH BENEFIT TRUST, S.T.P.
ENTERPRISES, INC. S§.B. LEXINGTON,
INC., NATIONAL SERVICE
ASSOCIATION (OF FLORIDA),
NATIONAL SERVICE ASSOCIATION
(OF ILLINOIS) AND JOBN AND JANE
DOES

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
PAMELA B. SIMON, DAVID B.SIMON, )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Third-Party Defendants. )
)

AFFIDAVIT OF TED BERNSTEIN

AUS-5960583-2






Case: 1.:13-cv-03643 Document #: 150-31 Filed: 03/27/15 Page 4 of 20 PagelD #;2002

I, Ted Bernstein, being duly sworn under oath, deposes and states as follows:

. 1am a resident of the City of Boca Raton, County of Palm Beach, State of Florida and am over

the age of 18. If I were called and sworn as & witness in the above-captioned matter I could
competently and voluntarily testify to the facts set forth in this Affidavit based upon my personal

knowledge.

My legal name is Ted Stuart Bernstein. I most often go by the name Ted Bernstein, [ am also
known as Ted S. Bernstein, I have also been referred to by the nickname “Theo™ by friends and
family.

I have been employed in the life insurance industry since 1980. I have been a licensed life
insurance agent in Illinois since at least 1980, and in Florida since 2000,

When I use the term “Affidavit of Don Sanders” I mean that certain affidavit executed by Don
Sanders, Assistant Vice President of Operations for Jackson National Life Insurance Company
on April §, 2014,

When I use the term “Capitol Bankers”, I mean Capitol Bankers Life Insurance Company.

When I use the term “Consenting Children®, I mean collectively four of the five adult children
of Simon Bernstein, whom are Ted Bernstein, Pamela Simon, Jill Iantoni, and Lisa Friedstein.

When I use the term “Heritage”, I mean Heritage Union Life Insurance Company.
When I use the term “Jackson”, I mean Jackson National Life Insurance Company.
When I use the term “Insuter”, I mean the life insurance company that was the insurer on the

tisk for the Policy, which started as Capitol Bankers but changed through succession from time
to time. '

10. When 1 use the term “Policy”, I mean Capitol Bankers Life Insurance Policy No, 1009208

insuring the life of Simon Bernstein,

11, When I use the term “Insured”, [ mean Sitnon Bernstein,

12. When I use the term “Owner”, I mean the owner of the Policy as reflected on the Insurers’

records from time to time,

AUS-5860583.2






Case: 1:13-cv-03643 Document #: 150-31 Filed: 03/27/15 Page 5 of 20 PagelD #:2003

13. When I use the term “Policy Proceeds”, I mean the amount that was payable by the Insurer
under the Policy upon the death of the insured.

14, When I use the term “Proceeds on Deposit”, I mean the amount that was actually deposited by
the Insurer with the Registry of the Court pursuant to the Insurers’ Complaint for Interpleader.

15. When [ use the term “Policy Records”, I mean the records of the Insurer relating to the Policy as
produced by the Insurer during the Litigation.

16. When I use the term “Litigation”, ] mean the above-captioned litigation.

17. When 1 use the tetm “VEBA”, [ am referring to the S.B. Lexington Employce Death Benefit
Trust. :

18. 1am currently employed as President of Life Insurance Concepts, Inc. (“LIC"), a life insutance
brokerage based in Boca Raton, FL.

19. I have been employed by LIC (or its predecessor) for the past 15 years, and have been employed
in the life insurance indusiry for approximately 30 years.

20. From 2001 to 2012, my father, Simon Bernstein and I worked together at LIC, and shared office
space in Boca Raton, FL.

21. Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95 (“Bernstein Trust”), is an itrevocable
life insurance trust formed in Illinois as further described below. The Bernstein Trust is the
original Plaintiff that first filed this action in the Circuit Court of Cook County. The Insurer then
filed a notice of removal to the Northern District of Illinois. The Bernstein Trust has also been
named as a Counter-defendant to the EB Claims. The Bernstein Trust is represented by counsel,

Adam M. Simon,

22. Bank of America, N.A. (“Bank of America”), was named a party by virtue of Heritage’s
counterclaim for Interpleader. Bank of America was terminated as a co-Plaintiff on January 13,
2014, and the Insurer voluntarily dismissed Bank of America as a Third-Party Defendant on

February 14, 2014,

23. Eliot Bernstein (“Eliot™) was named a Party by virtue of Heritage's counterclaim for
Interpieadet, and Eliot filed third-party claims against several Parties described herein making
Eliot a Third-Party Plaintiff as well. Eliot is the third adult child of Simon Bemstein. Eliot is
representing himself, and/or his children, pro se in this matter.

AUS-5960583-2
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Case: 1:13-cv-03643 Document #: 150-31 Filed: 03/27/15 Page 6 of 20 PagelD #:2004

United Bank of Illinois, was named as a Third-Party Defendant in Heritage's counterclaim for
Interpleader. United Bank of Illiois has never filed an appearance or answer.

I, Ted Bemstein, as Trustee, of the Bernstein Trust retained Plaintiff’s counsel and initiated the
filing of this Action. I am is also a co-Plaintiff, individually, and has been named as a Third-
Patty Defendant to the Eliot’s Claims, Iam the eldest of the five adult chiidren of Simon
Bernstein. 1am represented by counsel, Adam M. Simon. :

First Arlington National Bank was named as a Third-Party Defendant by virtue of Heritage's
counterclaim for Interpleader. First Arlington National Bank was never served by Heritage, and
instead Heritage served JP Morgan Chase Bank as First Arlington Bank’s alleged successor and
JPMorgan Chase Bank was substituted as a party in place of First Arlington National Bank on
10/16/2013. (See 31 below).

Lisa Sue Friedstein is a co-Plaintiff and has been named as a Third-Party Defendant to the
Eliot's Claims. Lisa Sue Friedstein is the fifth adult child of Simon Bernstein. Lisa Sue
Friedstein is represented by counsel, Adam M. Simon,

Jill Marla Iantoni is a co-Plaintiff and has been named as a Third-Party Defendant to Eliot’s
Claims. Jill Marla Iantoni is the fourth adult child of Simon Bernstein. Jifl Marla lantoni is
represented by counsel, Adam M. Simon.

Pamela Beth Simon is a co-Plaintiff and has been named as a Third-Party Defendant to the EB
Claims. Pamela Beth Simon is the second adult child of Simon Bernstein, Pamela Beth Simon is
represented by counsel, Adam M. Simon.

Heritage is an Insurer as defined above, Heritage was terminated as a party on 2/18/2014 when
the court granted Heritage’s motion to dismiss itself from the Interpleader litigation after having
deposited the Policy Proceeds with the Registry of the Court,

I.P. Morgan Chase Bank, N.A., (“].P. Morgan) was named as a Third-Party Defendant by
virtue of Heritage's counterciaim for Interpleader. In its claim for Interpleader, Heritage namied
J.P. Morgan Chase Bank, N.A., as a successor to First Atlington National Bank (described
above), J.P. Morgan Chase Bank, N.A. filed an answer to Heritage's counterclaim for
Interpleader in which it disclaimed any interest in the Policy Proceeds. J.P. Morgan then filed a
motion for judgment on the pleadings to have itself dismissed from the litigation as party and the
court granted the motion, As a result, J.P. Morgan was terminated as a party on March 12, 2014,

AUS-5960583-2






Case: 1;13-cv-03643 Document #: 150-31 Filed: 03/27/15 Page 7 of 20 PagelD #:2005

- 32, William Stansbury filed a motion to intervenc in this action, but his Motion to Intervene was
( denied and he was terminated as a non-party intervenor on January 14, 2014.

33. Adam M. Simon is counsel for the Bernstein Trust and the Consenting Children as defined
below. Adam M. Simon is not counsel for Eliot Bernstein whom has chosen to represent himself
Pro Se in this matter. Adam M. Simon was named a Third-Party Defendant to Eliot’s Claims,
and represents himself with regard to Eliot's claims. Adam M. Simon is the brother-in-law of
Pamela Beth Simon, and the brother of David B, Simon.

34, National Service Association, Inc. {of Illincis) was a corporation owned by the decedent, Simon
Bernstein and was named a Third-Party Defendant to Eliot’s Claims. According to the public
records of the Secretary of State of Illincis, National Service Association, Inc. (of Hlinois) was
dissolved in October of 2006. (See Ex, 21) -

35. Donald R. Tescher, Esq. was named a Third-Party Defendant by virtue of the EB Claims.
Donald R, Tescher is a partner of in the firm of Tescher & Spallina, P.A. Donald R. Tescher was
terminated as a party to this matter when the court granted his motion to dismiss as to Eliot’s
Claims on March 17, 2014.

~ 36. Tescher and Spallina, P.A. is a law firm whose principal offices are in Palm Beach County, FL.
( Tescher and Spallina, P.A. was named a Third-Party Defendant to Eliot’s Claims. Tescher &
" Spallina, P.A. Donald R. Tescher was terminated as a party to this matter when the court granted
his motion to dismiss as to the Eliot’s Claims on March 17,2014,

37. The Simon Law Firm was named a Third-Party Defendant to Eliot*s Claims. The Simon Law
- Firm is being represented by counsel, Adam M. Simon.

38, David B, Simon is the husband of Pamela Beth Simon, and the brother of counsel, Adam M.
Simon and was named a Third-Party Defendant to Eliot’s Claims. David B, Simon is being
represented by counsel, Adam M. Simon.

39. S.B. Lexington, Inc. was a corporation formed by Simon Bernstein. According to the records of
the Secretary of State of Illinois, S.B. Lexington, Inc. was voluntarily dissolved on April 3, 1998.

{See Ex. 9).

AUS-5960581-2 Q
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40. S.B. Lexington, Inc. Employee Death Benefit Trust (the “VEBA Trust”) was named a Third-
Party Defendant to Eliot’s Claims, and was a Trust formed by Simon Bernstein in his role as
principal of S.B. Lexington, Inc. The VEBA Trust was formed pursuant to L.R.S. Code See,
501(c)(9) as a qualified Employee Benefit Plan designed to provide a death benefit to certain key
employees of 8.B. Lexington, Inc, The VEBA. was dissolved in 1998 upon dissolution of S.B.
Lexington, Inc.

41, Robert Spallina, Esq. was named a Third-Party Defendant to Eliot’s Claims, Robert Spallina is
a partner of in the firm of Tescher & Spallina, P.A. Robert Spallina was tetminated as a party to
this matter when the court granted his motion to dismiss as to Eliot’s Claims on March 17, 2014,

42. National Service Association, Inc. (Florida) was named a Third-Party Defendant to Eliot’s
Claims, According to the records of the Secretary of State of Florida, Natianal Service
Association, Inc. (Florida) was a Florida corporation and was dissolved in 2012, (See Ex. 22)

43. Benjamin Brown as Curator of The Estate of Simon Bernstein filed a motion to intervene in this
~ litigation, The court granted the motion to intervene on July 28, 2014, and as a result the Estate
became a third-party claimant in the litigation.

44, Subsequently, Brian O’Connell as successor Curator and Administrator Ad Litem of the Estate
of Simon Bernstein filed a motion to substitute for Benjamin Brown, and the court granted the
motion November 3, 2014.

45. According to the Policy Records, the Policy was issued by Capitol Bankers in 1982, I have
reviewed and made myself familiar with the Policy Records which start with bates no,
JCK000001 and end at bates no. JCK001324.

46, Ihave also reviewed and made myself familiar with Plaintiff’s document production made
pursuant to Fed. R, Civ, P. 26. A true, accurate and complete set of copies of those documents
were served upon the other parties to this Litigation and were stamped with bates no. BT000001 -
BT000112,

47. Following the death of Simon Bernstein, I participated in and conducted diligent searches of
Simon Bernstein’s home, office and condominium all located in Palm Beach County, Florida.
All of the records I located pertaining to the Policy and/or Bernstein Trust were turned over to
Simon Bernstein’s attorneys, whose names are Robert Spallina and Donald Tescher.

48, Tam aware that the documents produced by Plaintiffs in this matter also contain documents
located by David Simon and Pamela Simon in their offices in Chicago, Illinois.

AUS-5960583-2
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49. As of the date of this Affidavit, no documents that I am aware of have been located and/or
produced in this Litigation by any Party that appear to be the original Policy contract.

50. As of the date of this Affidavit, no documents that T am aware of have been produced in this
Litigation by any Party that appear to be executed originals or executed copies of:

(a) the “S.B. Lexington Employee Death Benefit Trust”; or
(b) the “Simon Bernstein Irrevocable Insurance Trust dated June 21, 1995, or
- (¢) any purported frust named the “Simon Bernstein Trust, N.A.”,

51. From my review of the records, on the date of issuance the sum insured (or death benefit) of the
Policy was $2 million. (See Ex. 5 at Schedule Page, bates no. JCK001021).

52. The Insurer produced a document that is titted “Financial Activity from Issue™ and references
the Policy number, (See Ex, 1.)

53. The financial activity report produced by Insurer indicates that the amount of the Policy
Proceeds at the time of the Insured’s death was $1,689,070.00. (See Ex. 1, at bates no.

JCK0010201).

54. Plaintiffs have submitted a copy of the receipt from the Registry of the Court for the Northern
District of Illinois (the “Registry™) which reflects a deposit of the Policy Proceeds, a total of
$1,703,567.09 deposited by the Insurer on June 26, 2013, (See Ex. 2).

55. According to the receipt, this deposit represented the Policy Proceeds of $1,689,070.00, less a
deduction for a policy loan, plus interest paid from the date of Simon Betnstein’s death until the
date of deposit with the Registry. I concur with the calculation of the Policy Proceeds and that
the amount reflected on the receipt evidences the Insurers payment of the Policy proceeds
pursuant to its Interpleader Action. (See Ex. 2)

56. According to the Part [ of the application for the Policy, the Policy Owner at issuance was “First
Arlington National Bank, Trustee of S.B. Lexington Employee Death Benefit Trust",
(See Ex. 3)

57. According to Part [ of the application, the beneficiary at issuance was designated as follows:
“First Arlington National Bank, Trustee of S.B. Lexington Employee Death Benefit Trust”,
{See Ex. 3)

58. According to Part I of the application, Simon Bernstein’s employer at the time of issuance was
S.B. Lexington, Inc. and his title was listed as Chairman of the Board, (See Ex. 3)
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59, During the application process, the Insurer conducted a routine underwriting investigation of
Simon Bernstein prior to approving his policy. Part of that investigation was conducted by a
company called Equifax, which is a company widely used in the insurance industry for
underwriting investigations. In the Equifax report, the putpose of the insurance being provided

~ by the Policy was stated as follows: “The beneficiary of this policy is the First Arlington
National Bank, trustee of the S.B. Lexington, Inc, employee death benefit trust. The insurance
will be paid to the trust, and the trust will determine the manner in which the benefits are to be
paid and to whom it will be paid. Normally, benefits are paid to family members,” (See Ex, 20)

60. In"1982, the year the Policy was issued, I shared office space with Simon Berstein in Chicago,
I1. and can confirm that at that time, Simon Bernstein was employed by S.B. Lexington, Inc.,
which was a life insurance brokerage located in Chicago, IL.

61. Inthe early 1980°s, while 1 was sharing office space with Simon Bernstein and 8,B, Lexington,
Inc., I was a licensed insurance agent and participated in the marketing of qualified employee
benefit plans for closety held corporations. The plans were qualified as Voluntary Employee
Benefit Associations under IL.R.S. Code Sec. 501(c)(9). The S.B. Lexington VEBA was designed
to insure the lives of S.B. Lexington employees and the ultimate beneficiaries of the death
benefit was each insured employee’s designated bencficiary.

62. Simon Bernstein whom was also a licensed insurance agent also marketed the VEBA Plans on
behalf of 8.B. Lexington, Inec.

63, Inmy experience as an insurance agent, and more specifically in my experience-with the sales
of life insurance policies issued through a Voluntary Employee Benefit Association, the original
of the life insurance poiicy would be delivered by the insurer to the insurance agent whom would
then deliver it to the policy to the owner of the policy as listed on the application. On the
application, the initial owner was listed as First Arlington National Bank as Trustee for the S.B,
Lexington Employee Death Benefit Trust,

64. Inlate 1982, First Arlington Naticnal Bank was located in Arlington Heights, Illinojs. First
Arlington National Bank was the Trustee of the VEBA and was thus acting on behalf of the
VEBA as Owner of the Policy. In my experience the insurer would have delivered the original
Policy to the agent whom would then deliver the Policy fo the original Owner. The agent whom
signed the application for the Policy was my father Simon Bernstein whose offices were located
in Chicago, Illinois. The delivery of the Policy to the Owner would have occurred in Arlington

Heights, [liinois.

AUS-5950583-2
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65. A document produced by Plaintiffs is a copy of a form entitled S.B. Lexington, Inc. Employee
Death Benefit Plan and Trust Beneficiary Designation for plan member, Simon Bernstein (the
“VEBA Beneficiary Designation™). (See Ex, 4)

66. Having worked for my father and with my father for many years, I have scen his signature on a
multitude of occasions and am very familiar with it. Irecognize the two signatures on Ex. 4 as
the sighatures of my father, Simon Bernstein.

67. The VEBA Beneficiary Designation form is dated “8-26-95”, and in it Simon Bernstein
designates the “Simon Bernstein Irrevocable Insurance Trust” as his beneficiary to receive the
death benefit under the VEBA. (See Ex. 4)

68, A document bearing bates no. JCK1098-JCK 1117 produced by the Insurer is a specimen policy
form for the Policy. On page JCK001099, the specimen policy includes the product name
“CURRENT VALUE LIFE”, A document produced by the Insurer bearing bates no.
JCK001021 is a copy of the Schedule Page that was included with the Policy. The Schedule
Page indicates the Policy was a “Current Value Life” plan issued on December 27, 1982,
insuring the life of Simon Bernstein with 4 “sum insured” of $2 million. (See Ex. 5).

69. A document produced by the Insurer bearing bates no, JCK.001023 through JCK001024 is a
copy of a Current Value Life, Statement of Policy Cost and Benefit Information which is an
illustration of projected values and benefits of the Policy. This Statement of Policy Cost and
Benefit Information indicates on its face that it was produced on the issue date of the Policy,
December 27, 1982, (See Ex. 6).

70. On or about June 5, 1992, a letter was submitted on behalf of the Policy Owner informing the
Insurer that LaSalle National Trust was being appointed as successor trustee. On June 17, 1992,
the Insurer acknowledged the change of ownership and designated the Policy Owner on its
records as LaSalle National Trust, N.A., as Successor Trustee. (See Ex. 7).

71. The Policy records indicate that on or about November 27, 1995, Capitol Bankers received a
“Request Letter” signed by LaSalle National Trust, N.A. in their capacity as Trustee, as Policy
Owner, and the Request Letter contained the following requested changes to the Policy:

(a) LaSalle National Trust, N.A. as Trustee was designated as the primary beneficiary of

the Policy; and
(b) The Simon Bernstein Irrevocable Insurance Trust Dated June 21, 1995 was

designated as the contingent beneficiary. (See Ex, 8)
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72. Though the name of the Trust on the Request Letter was set forth as stated in Par, 69(b) above,
it was apparently abbreviated upon input into the Insurer’s systems as Simon Bernstein Ins, Trust

Dated 6/21/95. (See Ex. 8)

~ 73. On November 27, 1995, Capitol Bankers sent correspondence to LaSalle National Trust N A.,

as Successor Trustee acknowiedging the changes in beneficiaries. (See Ex. 8)
74, On April 3, 1998, S.B. Lexington was voluntarily dissolved, (See Ex. 9)

75. Upon the dissolution of S.B. Lexington, Inc., the VEBA was also dissolved and the ownership
of the Policy was changed in April of 1998. According to the Policy Records and the Aff, of
Don Sanders, in April of 1998, LaSalle National Trust, as successor Trustee submitted a change

. of owner which designated Simon Bernstein as the Owner of the Policy. (See Aff. of Don

Sanders at §j61 and Ex, 10)

76. After reviewing the Policy Records, and the Affidavit of Don Sanders, I concur with Don
Sanders that on the date of death of Simon Bexnstein, the Owner of the Policy was Simon
Bernstein, the primary beneficiary was designated as LaSalle National Trust, N.A. as Successor
Trustee, and the Contingent Beneficiary was designated as Simon Bernstein Irrevocable
Insurance Trust dated June 21, 1995. (See Ex. 8 and Aff. of Don Sanders, [56)

77. According fo the Insurer’s pleading of its Interpleader Action, following the death of Simon
Bernstein, the Insurer received conflicting claims to the death benefit proceeds. The Insurer
received claims on behalf of the Simon Betnstein Itrevocable Insurance Trust dated June 21,
1995 and a conflicting claim in the form of a letter from Eliot Bernstein. (See Ex. 25 at p. 3)

78. Eliot Bernstein’s wife is named Candice Bernstein, and they have three children named Joshua
Bernstein, Jacob Bernstein, and Daniel Bernstein, :

79. According to the Policy Records and Aff. of Don Sanders, no one named Eliot Bernstein was
ever designated as a primary or contingent benefictary of the Policy. (Aff. of Don Sanders at

165) |

80. According to the Policy Records and Aff. of Don Sanders, no one named Joshua Bernstein was
ever designated as a primary or contingent beneficiary of the Policy. (Aff. of Don Sanders at

Y66)

81. According to the Policy Records and Aff. of Don Sanders, no one named Jacob Bernstein was
ever designated as a primary or contingent beneficiary of the Policy.
(Aff. of Don Sanders at 967)
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82. According to the Policy Records and Aff. of Don Sanders, no one named Daniel Bernstein was
ever designated as a primary or contingent beneficiary of the Policy. (Aff. of Don Sanders at

%68)

83. According to the Policy Records and Aff. of Don Sanders, no Owner of the Policy ever
submitted a beneficiary designation which designated Simon Bernstein Trust, N.A. as a
beneficiary of the Policy. (Aff. of Don Sanders at §69).

84. Accofding to the Policy Records, no Owner of the Policy ever submitted a beneficiary
designation which designated “Simon Bernstein’s estate”, “the Estafe of Simon Bernstein® or

“the Estate” as beneficiary.

85. The last beneficiary designation submitted by the Policy Owner and acknowledged by the
Insurer prior to the death of the Insured is Bates No. JCK000370. The primary beneficiary
designation is “LaSalle National Trust, N.A., Trustee”, and the contingent beneficiary is “Simon
Bernstein [rrevocable Insurance Trust dated June 21, 1995”. (See Aff. of Don Sanders at §72

and Ex. 8 all 4 pages).

86. According to the Policy Records, the last change of Owner submitted on the Policy prior to the
death of the insured was on or about April 3, 1998. (See Aff. of Don Sanders and Ex. 11).

87. According to the Policy Records and the Aff. of Don Sanders, the Insurer received no notices of
claims from any of the following individuals or entities:

.a) The VEBA; ,
b) Any of the Bank Trustees of the VEBA;
c) Adam Simon;
d} David Simon;
¢} The Simon Law Firm ; or
f} STP Enterprises, Inc.

{See Aff. of Don Sanders at §77).

88. In 1995, I was sharing office space with Simon Bernstein in Chicago, IL, My sister, Pam
Simon, and brother-in-law, David Simon also shared office space with us. In the summer of
1695, Simon Bernstein discussed with me that he was forming a life insurance trust for the
Policy, and that [-would be named one of the trustees for the life insurance trust. He also
indicated that my mother, Shirley Bernstein would be named the initial trustee.

AUS-59603583-2
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89. Prior to Shirley Bernstein’s passing on December 8, 2010, I had never been asked to exercise
any powers on behalf of the Bernstein Trust as Trustee, and I believed that Shirley Bernstein was
then acting as Trustee,

90. My father, Simon Bernstein, passed away less than two years after my mother, and during that
time prior to Simon Bernstein’s passing, I was not asked or required o exercise any powers as
Trustee of the Bernstein Trust.

91. A copy of the Death Certificate of Simon Bernstein is attached hereto. (See Ex. 12).
92. In 2011, the Policy lapsed due to a missed premium payment.

93. In 2011, I assisted my father with compieting the necessary paperwork and underwrmng
required by the Insurer to reinstate the Policy, (See Ex. 13).

94. Approximately one year before his death, my father took the necessary administrative steps and
paid the required premium, and the Policy was reinstated by the Insurer. (See Ex. 14),

95. During the reinstatement process in 2011, my father reinstated the Policy without making any
changes to the Owner and Beneficiary of the Policy.

96. On or about July 25, 2012, my father executed his last Will which has been filed and is being
administered in Probate Court in Palm Beach County, Florida. A true and accurate copy of the
Will as filed with the Clerk of the Court in Palim Beach County is included in Movant’s
Appendix fo its Statement of Undisputed Facts. In his Wiil at §9, Simon Bernstein expressly
reaffirmed his beneficiary designations made under any insurance contract. (See Ex. 24 at 9[9).

97. Fol]owing the death of my father, my sister, Pamela Simon, and brother-in-law, David Simon
conducted searches of their office files and records, and David Simon located two unexecuted
drafis of the Bernstein Trust in their offices. One of the unexecuted drafts was found on David
Simon's computer database which dates back to 1990’s when David Simon, Pamela Simon, and
Simon Bernstein shared office space in Chicago, Illinois. Ex. 15 includes a printout of metadata
from the computer file for this draft of the Bernstein Trust indicating it was last modified on June
21, 1995, (See Ex. 15 and Aif, of ID. Simon),

98. A second draft of the Bernstein Trust was located as a hard copy inside a file folder within the
stored files of David Simon. {See Ex. 16 and Aff. of D, Siman).
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99. According to the drafts of the Bernstein Trust, and the facts surrounding the execution of
the Bernstein Trust by Simon Bernstein, as told to me by David Simon, 1 was appointed as
successor trustee of the Bernstein Trust. (See Ex. 15, and Ex. 16, and Aff, of D. Simon.)

100. 1 am willing and competent and have been acting as Trustee of the Bernstein Trust in
accordance with the intent of the Grantor, Simmon Bernstein and with the authorization and
consent of the Consenting Children.

101. " Both drafis of the Bernstein Trust at Article Seven have virtvally identical provisions
regarding the distribution of the Policy Proceeds upon the death of Simon Bernstein, Both drafts
of the Bernstein Trust provide as follows: *“Upon my death, the Trustee shall divide the property
of the Trust into as many separate Trusts as there are children of mine who surviveé me and
children of mine who predecease me leaving descendants who survive me. These trusts shall be
designated respectively by the names of my children.” One of the drafts goes on to identify the
five children by name. (See Ex. 15 and Ex. 16 at Article Seven) '

102, Simon Bernstein had five children, and all of them survived him, The five adult
children of Simon Bernstein are Ted Bernstein, Pamela Simon, Eliot Bernstein, Jill Jantoni and
Lisa Friedstein.

103. The Five Children had a total of ten children, and as a result Simon Bernstein had ten
grandchildren whose names, year of birth, and parent are as follows:

D.0.B. PARENT

i) Alexandra Bernstein 1988 Ted

i) Eric Bernstein 1989 Ted

iii)  Molly Simon 1990 Pam

iv)  Michael Bernstein 1992 Ted

v) Max Friedstein 1996 Lisa

vi)  Joshua Bernstein 1997 Eliot

vil)  Carly Friedstein 1998 Lisa

viii) Jacob Bernstein 1999 Eliot

ix)  Julia Iantoni 2001 Jill

X) Daniel Bernstein 2002 Eliot

104, In the draft of the Bernstein Trust attached hereto as Ex. 15, at Arficle Eight, the Five

Children are each identified by name. None of the ten grandchildren’s names appear in the
document.
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105. I have attached a diagram that illustrates Simon Bernstein’s intenition and plan to ensure
that the Policy Proceeds were ultimately for the benefit of the Bernstein Trust. The diagram (Ex.
17} illustrates that in Option A had the Primary Beneficiary continued to exist at the time of
Simon Bernstein’s death, then by virtue of the VEBA Beneficiary Designation Simon Bernstein
executed which named the Bernstein Trust as beneficiary of the VEBA Trust (Ex. 4), the Policy
proceeds would have been paid from the Insurer to the VEBA Trust and distributed by the
VEBA Trustee to the Bernstein Trust. (See Ex. 17)

106. In this case, as explained in §71 and §72 above, the VEBA ceased to exist in 1998, long
before Simon Bernstein passed away. As a result there was no primary beneficiary in existence
at the time the Insured’s death. At the time of Simon Bernstein’s death, the contingent
beneficiary of the Policy was the Bernstein Trust. By naming the Bernstein Trust as Contingent
Beneficiary, Simon Bernstein ensured that the Policy Proceeds would be paid to the Bernstein
Trust whether or not the VEBA continued to exist. (See Option B on Ex. 17).

107, In addition to records relating to the Policy at issue, my sister Pamela Simon, located
records relating to another life insurance policy issued by Lincoln Benefit Life on the life of
) Simon Bernstein in 1994 (the “Lincoln Policy™), This Policy was purchased through a life
( insurance brokerage known as STP Enterprises, Inc. which in the 1990°s was co-owned by
7 Simon Bernstein, Pamela Simon and David Simon.

108. This second policy was issued by Lincoln Benefit Life as policy no. U0204204 in June of
1994 with Simon Bernstein as the initial owner and insured (the “Linceln Policy”). In August of
1995, the ownership of the Lincoln Policy was changed by Simon Bernstein to the Bernstein
Trust. The Lincoln Benefit Life policy lapsed several years prior fo Simon Bernstein’s death:
The transfer of ownership form contained the name of the Bernstein Trust and its tax
identification number, identified Shirley Bernstein as trustee, and also contains the witnessed
signature of Simon Bernstein. The Lincoln Policy lapsed in 2006 for non-payment of premium

approximately six years prior to my father’s passing.

109. The Consenting Children are all in agreement regarding the following facts, and the
intent of our father, Simon Bernstein, with regard to the Policy and Policy proceeds:

a) Af the time of Simoen Bernstein’s death, Simon Bernstein was the owner of the Policy;

b) In June of 1995, Simon Bernstein formed the Simon Bernstein Irrevocable Insurance
Trust Dated June 21, 1995;

o
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¢) In November of 1995, the VEBA as Owner submitted a Request to the Insurer
designating the VEBA as primary beneficiary, and the Bernstein Trust as second or
contingent beneficiary.

d) In 1998: (i) S.B. Lexington, Inc, was voluntarily dissolved; (ii) the VEBA was
terminated and (iii) the VEBA as Owner submitted a change of Owner to the Insurer
designating Simon Bernstein as Owner of the Policy.

e) On the date of Simon Bernstein’s death, Simon Bernstein was the Owner of the Policy
and the sole surviving beneficiary of the Policy was the contingent beneficiary, the
Bemstein Trust;

) Following the death of my mother, Shirley Bernstein, and according to the drafls of
the Bemstein Trust and the intent of Simon Bernstein, Ted Bernstein was appointed to act
as successor Trustee;

g) Each of the Consenting Children have signified their consent to a court appointment
affirming Ted Bernstein’s role as Trustee.

h} The beneficiary of the Policy Proceeds is the Bernstein Trust;

i} The beneficiaries of the Bernstein Trust are the five adult children--Ted, Pam, Eliot,
Jill and Lisa~-to share equally, iwenty percent cach;

j) The sole asset of the Bernstein Trust is the Policy Proceeds, and the distribution of
such proceeds to the five children of Simon Bemstein and any administrative matters '
related to the termination of the Trust are the only remaining acts required of the Trustee;

k) The four consenting children of Simon Bernstein agree that upon entry of a judgment
in favor of the Plaintiffs declaring that the Bernstein Trust is beneficiary of the Policy
Proceeds, counsel for Bernstein Trust, Adam M. Simon, shall be authorized to present the
judgment to the Registry and have the Registry distribute the Policy Proceeds in a check
payable as follows:

“The Simon Law Firm Client Trust f/b/o Simon Bermnsiein Irrevocable Insurance Trust
Dated June 21, 19957;

1) The Policy Proceeds shall then be deposited to The Simon Law Firm Client Trust
Account and shall be disbursed as follows:

i) First to the payment of attorney Adam M. Simon’s fees and costs;

ii) Retention of $5,000.00 in the Simon Law Client Trust Account for the
benefit of the Bernstein Trust in order to pay for any professional
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expenses, i.e. accounting or legal, related to the final distribution of the
Trust Assets and termination of trust. Any remaining balance afier
payment of such expenses shall be distributed to the five adult children
in equal shares;

iii) The balance to be split equally among the five adult children of Simon
Bernstein;

iv) Each Beneficiary that receives a share of the Policy proceeds shall
execute and deliver to the Trustee (or Adam M. Simon) a receipt for
such payment received; and

v) Along with the distributions, the Trustee shail provide each beneficiary
with a final accounting of the distributions made from the Policy
Proceeds.

110. Plaintiffs, the Bernstein Trust, Ted Bernstein as Trustee and the Consenting Children
submit the following evidence of the existence and terms of the trust:

a) The §S-4 Form containing the name of the Bernstein Trust, the tax identification
number of the Bernstein Trust, and the signature of the initial trustee, Shirley Bernstein.
(See Iix. 19);

b} The VEBA Beneficiary designation form containing the name of the Bernstein Trust
and the signature of the grantor, Simon Bernstein. {(See Ex, 4);

¢} The Policy beneficiary designation form designating the Bernstein Trust as the
contingent beneficiary, (See Ex. 8);

- d} A copy of two unexecuted drafis of the Bernstein Trust Agreement (S‘ee Ex. 15 and
Ex. 16).

e) My Affidavit and the Affidavits of David Simon, and each of the four consenting
children,

) The Affidavit provided by the Insurer, of Don Sanders, also references Policy records
that confirm the designation of the Bernstein Trust as contingent beneficiary of the
Policy.

AUS-5960583-2






Case: 1:13-cv-03643 Document #: 150-31 Filed: 03/27/15 Page 19 of 20 PagelD #2017

g) The Lincoln Benefit Life change of ownership form for the second policy transferring
the ownership of the Lincoln Benefit Life policy from Simon Bernstein to the Bernstein
Trust, This form contains the name of the Bernstein Trust, identifies Shirley Bernstein as
Trustee, and has a witnessed signature of Simon Bernstein. (See Ex. 18),

h) The Equifax investigation report from 1982 which indicates that at the time of
issuance the benefits of the insurance policy would be paid to the VEBA, and then as
stated in the inspection report, “normally those benefits are paid to family members.”
(Sez Ex, 20).

111. Plaintiffs submit the following evidence of the terms of the Bernstein Trust, including its
designated beneficiaries and trustees:

a) The two unexecuted copies (one of which contains contemporaneous handwritten
notes) of the Bernstein Trust Agreement;

b) The Lincoln Benefit Life change of ownership form for the second policy
transferring the ownership of the Lincoln Benefit Life policy from Simon Bernstein to the
Bernstein Trust, This form contains the name of the Bernstein Trust, identifies Shirley
Bemstein as Trusiee, and has a witnessed signature of Simon Bernstein, (See Ex. 18).

c) The S8-4 Form containing the name of the Bernstein Trust, the tax identification
number of the Bernstein Trust, and idenfifying the initial trustee, Shirley Bemstein. (See
Ex. 19);

d) Declarations or Affidavits of Ted Bernsiein, David Simon, Pam Simon, Jill
Jantoni, and Lisa Friedstein.

e) The Equifax investigation report from 1982 which indicates that at the time of
issuance the benefits of the insurance policy would be paid to the VEBA, and then as
stated in the inspection report of Simon Bernstein, “normally those benefits are paid to
family members.” (See Ex. 20).

AlJ5-5960583-2 /?






Case: 1:13-cv-03643 bocument #: 150-31 Filed: 03/27/15 Page 20 of 20 PagelD #:2018

t12, Tagree to walve and do not clgim any corapensation for acting as Tristée of the Bemnstein
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IRREVOCABLE TRUST AGREEMENT

I, Simon L. Berngteln, am entering into this Agreement at Boca
Raton, Florida on June 1, 1995 with my wife, Shirley Bernstein, as
Trustee, I am transferring to the Trustee 510 and other property
and may from time to time again contribute cash or othexr property
to the Trustee. This instrument and the trusts hereby evidenced

shall be known as the "Simon Bernstein Irrevocable Insurance Trust,

dated June 1, 1995". It is therefore agreed as hereinafter
provided.
ARTICLE ONE
1.01 I have caused or will cause the policies of

insurance listed in Exhibit A hereto attached to be made payable to
the Trustee as Beneficiary herecf. The term "policies" may include
annuity contracts, accident policies and any retirement plan or
contract under which dezth benefits can be made payable to the

Trustee,

1.02 I or any person may transfer by will or otherwise
any other propearty to the Trustee to be administered a provided in
this instrument and may subkject the proceseds of any insurance
pelicies te the terms of this instrument by designating the Trustee
as beneficiary thereof.

ARTICLE TWO

2.01 This instrument and the Trusts created hereby shall

ke construed and governed by the laws of Illinois in force from

time to time.
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ARTICLE THREE

The Trustee shall pay to me during my life the income of the
Trust, and such portions of the principle as | may request from
time to time by a written inscrument delivered to the Trustee;
provided, however, that if I become incapacitated the Trustee
shall, as long as such incapacity continues, pay such amounts fram
the income and from principal as the Trustee may deem necessary for
the support and education of the Group consisting of my then living
children or their descendants and me. The Trustee may make unequal
payments which shall not be considered advancements. Any income
not thus paid shall be added tec the principal of the Trust.

ARTICLE FOUR

4,01 I reserve during my lifetime all rights under any
insurance policies held hereunder including the rights to change
the beneficiary, pledge or collect the cash surrender values and to
receive all dividends. If any policy is surrendered or if the
heneficiary of any policy is changed, this trust shall be revoked
with respect to such policy upon acceptance of zuch surrender or
change of beneficiary by the insurance company. During my lifetime
the Trustes shall have no responsibility with respect Lo any
policies except to held any policies received in safekeeping and to
deliver them upon my written request.

4.02 Upon being advised of my death the Trustee shall
collect the proceeds of any policyl(ies) on my life payable to the
Trustee and may exercise any available optional method of

settlement.
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4.03 Paymant to the Trustee shall discharge the liability

of the insurance company so payving, which need not see to the
application of any payment. The Trustee may compromise claims
arising in ccnnecticon with any policy., and need not engage in
litigation to enforce payment without indemnification for any

resulting expense.

ARTICLE FIVE

5.01 after my death, the Trustee shall pay such amounts
as my personal repregentative may request in writing for the
purpose of paying all or part of the expenses of my funeral, the
administration of my estate, my enforceable debts, and federal,
state and estate taxes payable by reason of my death.

5.02 In making the payments regquired under this Artigle,
the Trustee mayv use proceeds of insurance on my life teo the extent
other asgets are not available but it shall in no event use assets
not includable in my grosa estate under the Internal Revenue Code.

ARTICLE STX

6.01 Efrer my death, foxr purposes of Article Seven, the
"Trust Estate" shall consist of the principal tegether with any
accrued and undistributed income o©f the Trust at the time of my
death, plus any property added thereto by my Will or payable to the
Trustee by reason of my death, reduced by any gifts herein bhefore
made and by the payment of debts admitted and administrative

expenses and as provided in Article Five.

ARTICLE SEVEN

7.01 Upon my death, the Trustee shall divide the property
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A )

of the Trust inte as many separate Trusts as there are children of
mins who survive me and children of mine who predecease me leaving
descendants who survive me. These Trusts shall be designated
respectively by the names of my children. Each Trust shall he
administered and distributed in the following manner:

A} The Trustee shall pay from the net income of each
Trust such amounts as the Trustee may deem appropriate to
anycne or more persons living from time to time of the Group
gonsisting of the Child for whom the Trust is named, that
Child's spouse if any and descendantsz of such Child, and the
spouses of any such descendants. The members of this Group
are herein referred to as the Income Beneficiaries. Any
income not thus paid shall be added to principal.

B} In addition, the Trustee shall pay from time to
time to any one or more of the income beneficiaries of
each Trust such amounts from the principal of such Trust
as the Trustee may deem necessary for their support and
education.

C) The Trustee may make unegual payments of income
or principal which shall not be considered advancements.

ARTICLE ETGHT

Whenever the termination of any Trust under this instrument,
the Trustee ls directed to distribute any share of the Trust,
except any distribution pursuant to the exercise of the power of
appolintment, {to any persen who is under the age of twenty-five
{25} vears or is incapacitated, the Trustee shall held the share of
such person hereinafter called the Beneficiary, in a separate Trust
for the following purposes:

A The Trustee shall pay all the net income to the
Beneficiary in such amounts of the principal as the
Trustee deems necessary for his support and education;
provided however, that if and so lcng as the Beneficiary
has not attained majority or is incapacitazed, che
Trustee may withhold such amounts of income as the
Trustee determines not to be necessary for the supporc

and education of the Beneficiary and any amounts thus
withheld shall pe added to principal.
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B} After the beneficiary has attained the age of
twenty-five (25) years, he may withdraw all of the
principal and accumulated net income of such Trust.

As of the date of rthis Agreement I currently have

five

children living, namely: Ted S. Bernstein, Pamela B. Simon, Jill

Berngtein, Lisga Bernstein Friedstein, and Eliot Bernstein,

ARTICLE NINE

For purposes under this instrument:

A) Adoption of a child shall have the same effect
as if such child had been born to the adopting parents,
but only if such child was a minor at the time of the
adoption:

B} The word "spousa" includes a widow or widower.
C) Except where distribution is directed to the
"descendants per stirpes" of a person, the word

"descendants" includes descendants of every degree,
whenever born, whether or not a parent or mere reamote
ancestor of such descendant 1s living. Whare
distribution is directed to any person's descendants per
stirpes who are living at a designated point of time, the
stirpes shall begin with the children of such person,
whether or not any c¢hild of his 1is then living.
"Descendants of my parents" ghall 1nclude only
degcendants of the marriage of such parents.

L L person shall be considered "incapacitated"
{1) if and as long as he iz adiudicated disabled because
he is unable to manage his estate or f£inancial matters or
{2) if two docktors familiar with his physical and mental
condition certify to the Trustee in writing that the
persen is unable to trangact erdinary business, and until
there is a like certification to the Trustee that such
incapacity has ended.

) Where appropriate, words of the masculine
gender include the feminine, the words used in a plural
or ¢ollective sense include the singular and vice versa.

F) The word "Trustee'" includes any successor
Trustee or Trustees.

G) Except as otherwise provided in this
ingtrument, income accrued or collected but not
distributed at the termination of any beneficial interest
hereunder shall be treated as if it had acecrued or had
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collected after the terminaticn of such interest. The
Trudtee may charge any such income with any accrued
taxes, expenses or compensation which 1t considers
proper.

H) In determining what amounts are necessary for
the support of any perscon, the Trustee shall take into
account (1} the standard of living te which such perseon
is accustomed; (2) his obligatiens, if any, to support
others; (3} the obhligation, if any, and the ability of
others to support him; and {4} other income availahle for
his support Bo far as knaown to the Trustee

I) Whenever the Trustee deems Lt to be in the best
interests of a beneficiary to whom the Trustee is
directed or authorized tc pay income or principal, the
Trustee way apply such income or principal for the
benefit of the beneficiary, of distribute it for the
beneficiary's use to anycne with whom the beneficiary is
residing, or to his gquardian, congervabtor or near adult
relative.

J) In determining whether any testamentary power
aof appeintment has been exercised, the Trustee may rely
an an instrument admitted to prokate in any jurisdicticn
as the will on the donee of the power. If the Trustee
has no written notice of the existence of such a will
within three months after the death of the donee of the
power, the Trustee may assume that the donee died
intestate. This paragraph shall not limit any right of
any persen against anyvene to whom the Trustee has
distributed propverty in reliance thereon.

K) The term "gross estate" refers to the amount
described by this term 1in the Intermal Hevenue Code in
farce from cime to time.

L) The word "persons" includes corporationg.

M) If any distribution, other than a distribution
made pursuant to a power of withdrawal of appointment, is
a taxable distribution for generation-skipping tax
purpeses, the Trustee may, out of the principal of the
trust from which the distribution is made, either pay any
tax attributable to the distribution or increase the
distribution to the extent determined by the Trustee to
be sufficient to enable the distributee to pay any such
tax. In the event of a taxable termination for
generation-skipping tax purposes, the Trustee shall, out
of the principal of the Trust or share to which such
termination relates, pay any tax attributable to the
termination without compensating adjustments.
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ARTICLE TEN

In addition ta the yowers from time to time conferred on the
Trustee by the Illinois Trusts and Trustees Act, the Trustee shall

hawve the following powers exercisable in the Trustee's discretion

except:

by To charge or not to charge against income an
allowance for depreciation;

B) To receive in cash Lhe proceeds of any policies
pavable to the Trustee;

) To make secure or unsecurad loans of trust
funds to my estate;

D) To borrow money from any source, including but
not limited to, the banking department of a successor
corporate trustee;

E) If at any time after my death the principal of
a trust regquired to be held under the terms of this
Agreement is less than $10,000.00 in value, to distribute
the principal and any accrued or undistributed income of
the Trust to its income beneficiary, and that Trust shall
thereupon terminate, notwithstanding any provisions in
this Agreement to the contrary;

) To purchase insurance policies on my life and
as to any insurance policies cwned by the Trustes on my
life, the Trustee shall have the following additional

DOWETSs:

13 To continue the policies in force
and to pay the premiums thereon out of income
and/or principal

2) To obtain the casgh surrender value
of the policies;

3) To convert the policies to paid-up
insurance;
4} To horrow money con the security of

the policies for any purpose, including bhut
not limited to, the payment of the premiums
thereon, and to mortgage, pledge and assign
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the policies for such purposes;

5] To make the Trustee and Trustee
hereunder the beneficiary of the policies and
tec hoild the policy progeeds in  Trust
hereunder;

&) To exercise any ard all options and
privileges under the policies; and

7) To deal with the policies in any
other way the Trustee deems necessary or
advisable for the proper management,
investment and distribution of the Trusts;

G} when there is a {rust under Lhis Agreement and
another trust under this Agreement or under another
document, esach having the same benefic¢iary or
beneficiaries and terms which are substantially identical
a5 to the distribution of income and principal and the
same Inclusion Ration, to transfer all of the assets of
guch Trugt under this Agreement to the Trustee or
Trustees af the substantially identical Trust, and
thereupon such Trust under this Agreement shall
terminate;

H) To maximize the wvalue of the GST Exemption
which is available to my estate and to segregate by
allecation to a separate Trust all or part of any asset
in order to reflect a partial disclaimer or differences
in tax attributes, consistent with the rules governing
such attributes and considering the differences in such
attributes and all other factors the Trustee believes
pertinent; and

I Te do a2ll other acts to accomplish the proper
management, investment and distribution of the Trusts.

ARTICLE ELEVEN
The fellowing provisiens shall apply to each trust created by

this Agreement:

A) If for any reascon Shirley Berngtein does not
continue toc act as Trustee, Pavid B. Simon is appointed
successoy Trustee. If for any reason neither of the

foreqgoing individuals nor any successor Trustee appointed
as hereinafter provided acts or continues to act as
Trustee, a successor Trustse shall be appointed as
provided inn the Illincis Trusts and Trustees Act and
shall be any corporation situated in the United States
and authorized undsr the laws of the United States or of
any gtate thereof to administer Trusts and with capital,
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surplus and undivided profits of at least fifty million
dollars.

B If any individual Trustee becomes incapable of
properly managing his or her affairs, as determined
unanimously ky the group consisting of his or her
physician and my then living and competent children, that
determination shall be deemed to constitute his or her
regsighation as Trustee.

o) The income beneficiaries ¢f the Trusts or, in
the cage of any legally disabled beneficiary, a living
and competent parent oy child, or guardian or conservator
if the beneficiary has no living and competent parent or
child, may at any time approve the Trustee's accounts,
with the same effect as if a court having jurisdiction
over the Trusts approve the accounts.

ARTICLE TWELVE

A. The Trustee need not litigate to cellect peolicy proceeds
or other procperty to which the Trustee may be entitled, unless
indemnified to the Trustee's satisfaction against all resulting
expense and liability,.

B. The trustee's zreceipt and release shall release and
digcharge an insurance company or other person for payment made and
shall bind every keneficiary of the Trusts.

ARTICLE THIRTEEN

This Agreement shall be governed by and interpreted in
accordance with the laws of the State of Illinois.

IN WITNESS WHEREQF, ¥ and the Trustee have executed this

Agreement. .

Subscribed and Sworn to before
me this day of . 199
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Notary Public
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IRREVOCABLE TRUST AGREEMENT

I, S ., am entering into this Agreement at

j on , 199 with my wife,
E:ﬁﬂﬁ‘:“i K . as Trustee. I am transferring to the Trustee %10

and other property and may from time to time again contribute cash

or other property to the Trustee, This instrument and the trusts

Ly

hereby evidenced shall be known as the 7 i

Irrevocable Insurance Trust, dated , 199", It is

therefore agreed as hereinafter provided.

ARTICLE OQONE

1.01 I have caused or will cause the policies of
insurance listed in Exhibit A hereto attached to be made pavable to
the Trustee as Beneficiary herecf. The term "policies" may include
annuifty contracts, accident policies and any rebirement plan or
cantrazt under which death benefits can be made payable to the
Trustee.

1.02 I or any person may transfer by will or otherwise
any other property to the Trustee to be administered a provided in
this instrument and may subject the proceeds of any insurance
policies to the terms of this instrument by designating the Truslee
as beneficiary thereof.

ARTICLE TWO

2.07 This instrument and the Trusts created hereby shall

be construed and governed by the laws of Illinois in force from

time to time.

WWW.DEPOBOCOK COM
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ARTICLE THREE

The 'Trustee shall pay to me during my life the income of the
Trust, and such portions of the principle as I may request from
Lime to time by a written instrument delivered to the Trustee;
provided, however, that if I become incapacitated the Trustee
shall, as long as such incapacity continues, pay such amounts from
the income and from principal as the Trustee may deem necessary for
the support and education of the Group consisting of my then living
children or their descendants and me. The Trustee may make unequal
payments which shall not be considered advancements. Any income
not thus paid shall be added to the principal of the Trust.

ARTICLE FOUR

4.01 I reserve during my lifetime all rights under any
insurance policies held hereunder including the rights Lo change
the beneficiary, pledge or collect the cash surrender values and to
receive all dividends. If any policy is surrendered or 1if the
beneficiary of any policy is changed, this trust shall be revoked
with respect to such policy upon acceptance of such surrender or
change of beneficiary by the insurance company. During my lifetime
the Trustee shall have no responsibility with respect to any
policies except to hold any policies received in safekeeping and to
deliver them upon my written request.

4.02 Upon being advised of my death the Trustee shall
collect the proceeds of any policy(ies}) on my life payable to the
Trustee and may exercise any available optional method of

settlement.
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4.03 Payment to the Trustee shall discharge Lhe iability
of the insurance company so paying, which need not see to the
application of any payment. The Trusteé may compromise claims
arising in connection with any pelicy, and need not engage in
litigation to enforce payment without indemnification for any
resulting expense.

ARTICLE FIVE

5.01 After my death, the Trustee shall pay such amounts
as my personal yepresenbtative may request in writing for the
purpose of paying all or part of the expenses of my funeral, the
administration of my estate, my enforceable debts, and federal,
state and estate taxes payable by reason of my death.

5.02 in making the payments required under this Article,
the Trustee may use proceeds of insurance on my life Lo the extent
other assets are not available but it shall in no event use assets
not includable in my gross estate under the Internal Revenue Code.

ARTICLE SIX

6.01 After my death, for purposes of Article Seven, the
"Trust Estate'" shall consist of the principal together with any
accrued and undistributed income of the Truskt at the time of my
death, plus any property added thereto by my Will or payable to the
Trustee by reason of my death, reduced by any gifts herein before
made and by the payment of debts admitted and administrative

expenses and as provided in Article Five,

ARTICLE SEVEN

T.07 Upon my death, the Trustee shall divide the property
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cf the Trust into as many separate Trusts as there are children of
mine who survive me and children of mine who predecease me leaving
descendants who survive me. These Trusts shall be designated
respectively by the names of my children. Each Trust shall be
administered and disktributed in the following manhner:

a) The Trustee shall pay from the net income of each
Trust such amounts as the Trustee may deem appropriate to
anyone or more persons living from time to time of the Group
consisting of the Child for whom the Trust is named, that
Child's spouse if any and descendants of such Child, and the
spouses of any such descendants. The members of this Group
are herein referred to as the Income Benefilciarijes. Any
income not thus paid shall be added to principal.

B) In addition, the Trustee shall pay from time to
time to any one or more of the income beneficiaries of
each Trust such amounts from the principal of such Trust
as the Trustee may deem necessary for their support and
education.

C) The Trustee may make unequal payments of income
or principal which shall not be considered advancements.

ARTICLE EIGHT

Whenever the termination of any Trust under this instrument,
the Trustee is directed to distribute any share of the Trust,
except any distribulion pursuant to the exercise of the power of
appointment, (to any perseon who is under the age of twenty-five
(25) years or is incapacitated, the Trustee shall hold the share of
such person hereinafter called the Beneficiary, in a separate Trust
for the following purposes:

Al The Trustee shall pay all the net income to the
Beneficiary in such amounts of the principal as the
Trustee deems necessary for his support and education;
provided however, that if and so long as the Beneficiary
has neot attained majority or 1s incapacitated, the
Trustee may withhold such amounts of income as the
Trustee determines not to be necessary for the support
and education of the Beneficilary and any amounts thus
withheld shall be added to principal.
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B} After the beneficiary has alttainad the age of
twenty-five (25) years, he may withdraw all of the
principal and accumulated net income of such Trust.

As of the date of this Agreement 1 currently have
children living, namely:

ARTTCLE WNINE

For purposes under this instrument:

A) Adoption of a child shall have the same effectl
as if such child had been born to the adopting parents,
but only if such child was a minor at the time of the
adoption;

B) The word "spouse" includes a widow or widower.

C) Except where distribution is directed to the
"descendants per stirpes" of a person, the vword
"descendants'" includes descendants of every degree,
whenever born, whether or not a parent or more remote
ancestor of such descendant 1is living. Where
distribution is directed to any person's descendants per
stirpes who are living at a designated poinkl of time, the
stirpes shall begin with the children of such person,
whether or not any child of his is then living.
"Descendants of my parents" shall include only
descendants of the marriage of such parents.

D) A person shall be considered "incapacitated"
{1) if and as long as he is adjudicated disabled because
he is unable to manage his estate or financial matters or
{(2) if two doctors familiar with his physical and mental
condition certify to the Trustee in writing that the
perscon is unable fo transact ordinary business, and until
there is a like certification to the Trustee that such
incapacity has eanded.

E) Where appropriate, words of the masculine
gender include the feminine, the words used in a plural
or collective sense include the singular and vice versa.

F) The word "Trustee" includes any successor
Trustee or Trustees,

G) Except as ctherwise provided in this
instrument, income accrued or collected but not
distributed at the termination of any beneficial interest
hereunder shall be treated as if it had accrued or had
collected after the termination of such interest. The
Trustee may charge any such income with any accrued
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taxes, expenses or compensation which 1t considers
proper.

H) In determining what amounts are necessary for
the support of any person, the Trustee shall take into
account (1} the standard of living to which such person
is accustomed; (2) his obligations, if any, to support
others; (3) the obligation, if any, and the ability of
others to support him; and (4) other income available for
his support s¢ far as known to the Trustee

1) Whenever the Trustee deems it to be in the best
interests opf a beneficiary to whom the Trustee 1is
directed or authorized to pay income or principal, the
Trustee may apply such income or principal for the
benefit of the beneficiary, of distribute it for the
beneficilary's use to anyone with whom the beneficiary is
residing, or to his guardian, conservator or near adult
relative.

J) In determining whether any testamentary power
of appcintment has been exercised, the Trustee may rely
on an instrument admitted to probate in any jurisdiction
as the will on the donee of the power. If Lthe Trustee
has ne written notice of the existence of such a will
within three months after the death of the donee of Lhe
power, the Trustee may assume that the donee died
intestate. This paragraph shall not limit any right of
any person against anyone to whom the Trustee has
distributed property in reliance thereon.

K) The term '"gross estate" refers to the amount
described by this term in the Internal Revenue Code in
force from time to time.

L) The word "persons” includes corporations.

M) If any distribution, other than a distribution
made pursuant to a power of withdrawal of appointment, is
a taxable distribution for generation-skipping tax
purposes, the Trustee may, out of the principal of the
trust from which the distribution is made, either pay any
tax attributable to the distribution or increase the
distribution tec the extent determined by the Trustee to
be sufficient to enable the digtributee to pay any such
tax. In the event of a taxable termination for
generation—skipping tax purposes, the Trustee shall, out
of the principal of the Trust or share to which such
termination relates, pay any tax attributable to the
termination without compensating adjustments.
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ARTTICTLE TEN

In addition t¢o the powers from time Lo time conferred on the
Trustee by the Illinois Trusts and Trustees Ack, the Trustee shall
have the following powers exercisable in bhe Trustee's discretion

exceph:

A) To charge or not to charge against income an
allowance for depreciation;

B) To receive in cash the proceeds of any policies
payable to Lhe Trustee;

C) To make secure or unsecured loans of trust
funds to my estate;

o) To borrow money from any sepurce, ingcluding but
not limited to, the banking department of a successor
corporate trustee;

E} If at any time after my death the principal of
a trust required to be held under the terms of this
Agreement is less than $ in value, fto distribute
the principal and any accrued or undistributed income of
the Trust tfo its income beneficiary, and that Trusi shall
thereupon terminate, notwithstanding any provisions in
this Agreement to the contrary;

F) To purchase insurance policies on my life and
as to any insurance policies owned by the Trustee on my
life, the Trustee shall have the following additional
powers:

1) Tc continue the policies in force
and to pay the premiums thereon out of income
and/or principal

21 To obtain the cash surrender wvalue
of the policies;

3) To convert the policies to paid-up
insurance;

4) To borrow mcney on the security of
the policies for any purpcese, including but
not limited to, the payment of the premiums
thereon, and to mortgage, pledge and assign
the policies for such purposes;
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5) To make the Trustee and Trustee
hereunder the heneficiary of the policies and
to hold the policy proceeds in  Trust
hersunder;

6} To exercise any and all options and
privileges under the policies; and

7) To deal with the policies in any
other way the Trustee deems necessary or
advisable for the proper management,
investment and disgtribution of the Trusts;

G) When there is a trust under this Agreement and
another trust wunder this Agreement or under another
document each having the same beneficiary or
beneficiaries and terms which are substantially identical
as to the distribution of income and principal and the
same Inclusion Ration, to transfer all of the assets of
such Trust under this Agreement to the Trustee or
Trustees of the substantially identical Trust, and
thereupon such Trust wunder this Agreement shall
terminate;

H) To maximize the wvalue of the GST Exemption
which is available to my estate and to segregate by
allocation to a separate Trust all or part of any asset
in order tc reflect a partial disclaimer or differences
in tax attributes, consistent with the rules governing
such atlributes and considering the differences 1in such
attributes and all other factors the Trustee believes
pertinent; and

1) To do all other acts to accomplish the. proper
management, investment and distribution of the Trusts.

ARTICLE ETLEVEN

The following provisions shall apply to each trust created by

A ,_4;\.

thilis Agreement: T
A JL»« R
A) If for any reason _ _ does not
caontinue to act as Trustee, Porere, Nzt
is appointed sucecessor Trustee. If for any reason

neither of the foregoing individuals nor any successor
Trustee appointed as hereinafter provided acts or
continues to act as Trustee, a successor Trustee shall be
appointed as provided in the Illinois Trusts and Trustees
Act and shall be any corporation situated in the United
States and authorized under the laws of the United States
or of any state thereof to administer Trusts and with
capital, surplus and undivided profits of at least fifty
million dollars.
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B) If any individual Trustee becomes incapable of
properly managing his or her affairs, as determined
unanimously by the group consisting of his or her
physician and my then living and competent children, that
determination shall be deemed t£o constitute his or her
resignation as Trustee,

C} The income beneficiaries of the Trusts or, in
the case of any legally disabled beneficiary, a living
and competent parent or child, or guardian or conservator
i1f the beneficiary has no living and competent parent or
child, may at any time approve the Trustee's accounts,
with the same effect as if a court having jurisdiction
over the Trusts approve the accounts.

ARTICLE TWELVE

F- 3N The Trustee need not litigate to collect pelicy proceeds
or ather property to which the Trustee may be entitled, unless
indemnified to the Trustee's satisfaction against all resulting
expense and liability.

B. The trustee's receipt and release shall release and
discharge an insurance company or other person for payment made and
shall bind every beneficiary of the Trusts.

ARTICLE THIERTEEN

This Agreement shalil be governed by and interpreted in
accordance with the laws of the State of Illinois.
IN WITNESS WHEREOF, I and the Trustee have executed this

Agreement,

Subscribed and Sworn to before
me this day of . 199

Notary Public
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TRUST AGREEMENT dated this /§ day of ghpesi
2000, between SIMON BERNSTEIN, as Settlor, and SHIRLEY BERNSTEIN

and ALBERT W. GORTZ, as Trustees.

1. As and for a gift, the Settlor hereby assigns and
transfers to the Trustees and their successors (together, the
"Trustees") the life insurance policies set forth in Schedule A
annexed hereto, and the Settlor agrees to execute all such
assignments and changes of beneficiary and to do such other acts
and things as may be necessary in order to make the Trustees
irrevocable absclute assignees of said life insurance policies.
The Trustees shall hold said policies, together with any other
property which may be received by them, in trust upon the terms
and conditions set forth herein. This trust shall be known as

the "SIMON BERNSTEIN 2000 INSURANCE TRUST."

2. {a) During the Settlor's lifetime, the Trustees
shall hold the trust property, shall invest and reinvest the
same, and shall pay so much of the income therefrom to any one or
more of the Settlor's wife, SHIRLEY BERNSTEIN, and the Settlor's
descendants, living from time to time, in equal or unequal
amounts, and to any one or more of them to the exclusion of the
others, as the Trustees, in their absolute discretion, shall
determine, accumulating any balance of the income and adding the
same to principal.

{b} During the Settloxr's lifetime, the Trustees are
further authorized and empowered, from time to time, to pay to

any one or meore of the Settlor's wife, SHIRLEY BERNSTEIN, and the

THE ORIGINAL OF THIS DOCUMENT IS BEING
HELD FOR SAFEKEEPING BY
PROSKALIER ROSE LLP
2255 GLADES RDAD
BOGA RATON, FLORIDA 33431
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Settlor's descendants, living from time to time, such sums out of
the principal of the trust (even tc the extent of the whole
thereof), in equal or unequal amounts, and to any one or more of
them to the exclusion of the others, as the Trustees, in their
absolute discretion, shall determine; provided, however, that the
Trustees ghall notify the Settlor's wife and each of the
Settlor's descendants of their intention to make any distribution
pursuant to this subdivision, whereupon the Settlor's wife and
each of said descendants shall have the right (prior to such
distribution) to withdraw principal pursuant to subdivision (c¢)
of this Article 2 within thirty days after receipt of such
notice.

{(c) In each calendar year (including the year in which
the trust is first funded), with respect to any addition to
principal,

(1) The Settlor's spouse is authorized and
empowered to withdraw from principal the sum of subparagraphs (A)
and (B) below, namely:
(A} the lesser of,

(i) an amount equal to the fair market
value cf the property added to
principal (valued as of the date
the addition is made),

ox,

(ii) an amount that, with respect to the
individual making the addition,
would qualify for the Federal gift
tax annual exclugion under Section
2503(b) of the Code for a gift made
directly to the Settlor's spouse

(determined on the date the
addition is made, after taking into
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account all prior gifts to the -
Settlor's spouse by such individual
and assuming that in the case of
any such individual other than the
Settlor, his or her spouse, if any,
will elect to “split” all gifts
under Section 2513 of the Code,

and

(B) the amount from prior years (if any)
that remains subject to his or her power
of withdrawal.

(2) If the aggregate additions to the trust made
in said year exceed the amount that the Settlor's spouse may
withdraw pursuant to paragraph (1) of this subdivision (¢}, each
of the Settlor's descendants, living from time to time, is
authorized and empowered to withdraw from principal the sum of
subparagraphs (A) and (B) below, namely:

(A) the lesser of,
(i) an amount equal to,

(I} aj the fair market value of
the property added to
principal (valued as of
the date the addition is
made),

reduced by,

b) the amount subject to the
power of withdrawal of
the Settlor's spouse
pursuant to paragraph (1)
of this subdivision (¢},

divided by,

(II} the number of the Settlor's

- descendants having a power of
withdrawal under this

paragraph (2) immediately
after the addition is made,

or,
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(ii) an amount that, with respect to the
individual making the addition,
would qualify for the Federal gift
tax annual exclusion under Section
2503(b) of the Code for a gift made
directly to such descendant
{determined on the date the
addition is made, after taking into
account all prior gifts to said
descendant by the individual making
that addition and assuming that his
or her spouse, if any, will elect
to “split” all gifts under Section
2513 of the Code),

and

(B) the amount from prior years (if any)
that remains subject to said
descendant's power of withdrawal.

(3) Said rights of withdrawal may be exercised
only by written notice to the Trustees and any such withdrawals
shall be made ocut of additions to principal made during the
current year, and, to the extent that those additions are
insufficient, ocut of the balance of the principal. The Trustees
shall notify the Settlor's spouse and each of the Settlor's
descendants, living from time to time, in writing of his or her
power of withdrawal with respect to each addition within fifteen
days after the date the addition is made.

(4) {(A) EBEach beneficiary's power of withdrawal
in any calendar year shall lapse at the end of that year to the
extent of,

(i) the amount described in Section
2514(e) of the Code (which, if
expressed as a percentage of the
fair market value of trust
principal, shall be that percentage
determined as of the end of the

year in guestion), combining, for
this purpose, the fair market

4
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values of the principal of the
trust under this Agreement and of
all other trusts as to which the
beneficiary may have a power of
withdrawal,

reduced (but not below zero) by,

{ii) the amounts by which the
beneficiary's powers of withdrawal
with respect to each such trust
shall have lapsed at the end of
that year (assuming that, with
respect to each beneficiary, his or
her powers of withdrawal as to each
such trust, including this trust,
shall lapse in the order in which
the trust granting such power was
created) .

(B) Each beneficiary's power of withdrawal
shall lapse in its entirety, (i) upon the beneficiary's death, or
(ii) upon the Settlor's death if any part of the principal of the
trust 1s includable in the Settlor's gross estate for Federal
estate tax purposes.

(5) Notwithstanding the foregoing, any individual
making an addition to the principal shall have the right, by
written instrument delivered to the Trustees when the addition is
made, with respect to any power of withdrawal that otherwise
would be created as a result of said addition, (&) to exclude any
beneficiary from exercising his or her power of withdrawal that
would otherwise be created, (B) to increase {but not exceeding
the amount of his or her addition} or decrease the amount subject
to any beneficiary's power of withdrawal, or (C)} to change the
period during which any beneficiary's powers of withdrawal may be

exercised.
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3. ﬁpon the death of the Settlor, the then principal
of the trust shall be held by the Trustees in further separate
trust to pay the income therefrom in guarterly or more frequent
installments to the Settlor's wife during her life.

The Trustees are authorized and empowered, from time to
time, to pay to the Settlor's wife such sums out of the-principal
of the trust (even to the extent of the whole thereof) as the
Trustees, in their absolute discretion, deem in her best
interests.

Upon the death of the Settlor's wife, the then
principal of the trust shall pass to such of one or more of the
Settlor's descendants in such sﬁares, equal or unequal, and
subject to such lawful trusts, terms and conditions as the
Settlor's wife shall by Will appeint. To the extent that said
power of appointment shall not be effectively exercised, or upon
the Settlor's death if the Settlor's wife predeceases the
Settlor, said principal shall be divided into shares, per
stirpes, for such of the Settlor's children TED STUART BERNSTEIN,
ELIOT BERNSTEIN, JILL IANTONI and LISA SUE FRIEDSTEIN, as are
then living and for the then living descendants of such of them
as are then dead, and each such share shall be distributed
absolutely, provided, however, that any share sc set aside for a
grandchild or more remcte descendant of the Settlor who has not
then attained the age of thirty shall be disposed of as provided

in Article 4 of this Agreement.
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‘4. All shares or portions above or below directed to
be set aside for a grandchild or wmore remote descendant of the
Settlor and directed to be disposed of as provided in this
Article 4 shall be held by the Trustees in further separate trust
to apply so much of the income therefrom for the health,
education, maintenance or support of the beneficiary as the
Trustees deem necessary or advisable, accumulating any balance of
the income and adding the same to principal until the beneficiary
attains the age of twenty-one; thereafter, the income shall be
paid to the beneficiary in convenient installments.

The Trustees are authorized and empowered, from time to
time, to pay to the beneficiary such sums out of the principal of
the trust (even to the extent of the whole thereof) as the
Trustees shall deem that the beneficiary needs for his or her
health, education, maintenance or support.

Upon the beneficiary's attaining the age of twenty-
five, one-half of the then principal of hig or her trust shall be
distributed to the beneficiary absolutely, and upon the
beneficiary's attaining the age of thirty, the balance of the
principal of his or her trust shall be distxibuted to the
beneficiary absolutely.

In the event of and upon the death of the beneficiary
during the continuance of his or her trust, the then principal
thereof shall be divided inte portions, per stirpes, for the
benefiCiary;s then living descendants, or, in default thereof,
for the then living descendants of the beneficiary's nearest

ancestor who was a descendant of the Settlor and who has
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descendants then living, or, in default thereof, for the

Settlor's then living descendants, and each such portion shall be

distributed absolutely, except that any portion so set aside for

a grandchild or more remote descendant of the Settlor who is then

the beneficiary of a trust under this Article 4 shall be added to

the principal of said trust and disposed of as a part thereof,
subject to subsequent, but not prior, mandatory distributions of
principal, and any portion so set aside for a grandchild or more
remote descendant of the Settlor whe has not then attained the
age of thirty and who is not then the beneficiary of a trust
under this Article 4 shall be disposed of as provided in this

Article 4.

5. The Trustees shall have the power, in their
absolute discretion, at any time or from time to time: to apply
for and to purchase contracts of insurance on the life of the
Settlor; to make prémium payments out of the income or principal
on any policy of life insurance held by them hereunder; to exer-
cise any of the rights or options with respect to any policy of
life insurance held by them hereunder, whether granted in said
policy or allowed by the insurer, including, but not limited to,
surrendering, converting (into paid up or extended term
insurance) or borrowing upon said policy, applying dividends

against premiums or purchasing paid up additions, and exercising

options with respect to conversion, surrender or payment of death

Proceeds.
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- 6. I1f ALBERT W. GORTZ ceases to be qualified as a
Trustee hereunder, the Settlor's daughter PAMELA BETH SIMON shall
be entitled to qualify as successor Trustee in his place.

The Trustees from time to time qualified hereunder are
authorized and empowered to designate one or more co-Trustees
and, subject to the foregoing, a sole surviving Trustee at any
time qualified hereunder is authorized and empowered to designate
one or more successor Trustees to succeed himself or herself;
provided, however, that the Settlor may not serve as a Trustee
hereunder and that the Settlor's wife may not serve as a sole
Trustee hereunder, and, provided further, that JEANNIE BERNSTEIN
shall never be designated as or serve as a Trustee of any trust
created hefeunder.

An individual Trustee shall cease to be qualified as
Trustee hereunder if he or she is under a legal disability or if
by reason of illness or mental or physical disability, in the
written opinion of two doctors then practicing medicine, he or
she is unable to manage his or her affairs. Each Trustee acting
hereunder hereby waives any doctor-patient privilege that may
exist and authorizes said doctors to release all medical
information that may be requested by the Trustees acting

hereunder.

At all times at least one Trustee of any trust created
hereunder shall not have an interest in the income or principal

of such trust.
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No bond or other security shall be required for any
‘reason whatsoever of any Trustee named herein or designated as

herein provided.

7. The Trustees hereunder shall have the following
discretionary powers in addition to these conferred by law:

(a) To make any payment or distribution (required or
authorized under this Agreement) either wholly or partly in kind
at market value at date of distribution; to cause any share to be
composed of cash, property or undivided fractional interests in
property different in kind from any other share and without
regard to the income tax basis of property allocated to any
beneficiary.

(b} To continue to hold any property, real, personal
or otherwise, including, but not limited to, stocks, bonds or
other securities, domestic or foreign, in the form in which it
shall be when received by them hereunder (without regard to any
rule of law that may require them to decide whether or not to
‘retain such property) or as the form thereof may be changed
pursuant to the provisions of the other subdivisions of this
Article, so long as they, in their absoclute discretion, deem it
advisable,

{c) To invest and reinvest in any property, including,
but not limited to, stocks, bonds or other securities or so-
called derivative investments, domestic or foreign, options to
sell or to purchase such securities or so-called derivative
investments (whether or not then held hereunder), shares or
interests in mutual funds, investment companies, investment
trusts or common trust funds of a bank or trust company,
currencies, precious metals, oil and gas properties or other
natural rescurces and commodities, or interests in, rights to or
options to sell or to purchase any of the foregoing (whether or
not then held hereunder), improved or unimproved real property or
tangible personal property or life insurance, endowment, annuity
or similar contracts (including such contracts insuring the then
income beneficiary of any trust hereunder) that they may, in
their absolute discretion, deem advisable, without regard to any
duty to diversify or, except with respect to any trust for the
benefit of the Settlor's spouse that qualifies for the marital
deduction under either Federal or state law, to make such
property productive of income, and in any manner, including by
direct purchase, entry into a joint venture, creation of or
purchase of an interest in any form of partnership or corporation
or through any other form of participation or ownership.
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{d) To employ any perscn, firm, corporation, bank or
trust company for advice with respect to investment policy, but
the Trustees may, in their absolute discretion, follow or refrain
from following any recommendations g0 obtained, and said
recommendations shall not in any way limit the discretionary
power and authority herein conferred upon, and not otherwise
delegated by, them with respect tc investments; to designate a
corporation, partnership or other firm, authorized so to act, as
custodian, and to employ attorneys, accountants and bookkeepers;
and to charge the fees and expenses of the foregoing to any trust
hereunder.

(e) To exercise or perform every power, authority or
duty, including discretionary powers, by the concurrence and in
the names of a majority of the Trustees qualified to participate,
with the same effect as if all had joined therein; but by
unanimous vote of the Trustees they may determine the number (one
or more) who may give instructions to custodians, sign checks or
have access to safe deposit boxes.

(£) Severally to resign, by delivering to any
successor or co-Trustee written notice of such resignation, to
take effect at such date as said resigning Trustee may specify in
said notice, without necessity for prior acccunting or judicial
approval.

(g) Severally to authorize, by instrument in writing,
any person or corporation, including any co-Trustee, bank or
trust company, to act in the place of said Trustee with respect
to specified transactions, to sign a particular check or checks,
or to execute any other specifically stated instruments in the
name of said Trustee.

{h) To credit to principal or income or to apportion
between them in such manner as they deem advisable any
distributions from partnerships, any extraordinary, wasting or
liquidating dividends, any dividends payable in the stock of the
corporation paying the dividend or payable in the stock of
another corporation and any so-called "capital gains dividends"
declared by investment companies or investment trusts.

(i) To charge to principal or income or to apportion
between them any ordinary or extraordinary expenses in such
manner as they deem advisable.

{§j) To determine if and to what extent they shall
amortize any premium paid by them on bonds or other obligations
for the payment of money.

(k) To alter, repair, improve, demolish, manage,
partition, mortgage, lease for any period (including a period in

excess of any fixed by statute and extending beyond the duration
of the trusts herein), exchange, grant options to lease or to
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buy, and sell or dispose of, at public or private sale and upon
such conditions and such terms as to cash and credit as they deem
advisable, any property held by them hereunder.

(1) To borrow such sums as they deem advisable for the
proper administration of the trusts and to give security
therefor.

{m} With respect to any property distributable
absolutely to an infant remainderman: in their absolute
discretion, to retain possession of and manage the same during
his or her minority, with all the rights, powers and compensation
of Trustees hereunder, and from time to time to apply so much of
the income and principal thereof to the use of said infant as
they deem advisable, accumulating any balance of the income and
adding the same to principal at convenient intervals; upon said
infant's attaining majority (or socner death), the then principal
and any accumulated income shall be distributed to said infant
(or his or her estate); this power shall not affect the vesting
cf said property in said infant. ’

(n) In determining the amount of income or principal
applicable to the use of an infant, to disregard the duty or
ability of the parent or parents of said infant to support said
infant; and to make payment of any income or principal,
applicable to the use of or payable to an infant, (1) to the
Guardian (qualified in any jurisdiction) of the person or
property of such infant, or (2) to the parent or parents of such
infant (whether or not legally appointed his or her Guardian(s)),
or (3) to the extent permitted by law, to a Custodian for such
infant under a Uniform Gifts to Minors Act aor a Uniform Transfers
to Minors Act and to select age twenty-one for termination of
custodianship, or (4) to apply the same for his or her benefit;
the receipt of such Guardian, parent or Custodian or the evidence
of the application of such income or principal shall be a full
discharge to the Trustees for such payment; provided, however,
that with respect to any such payments to or for the benefit of
the Settlor's grandchildren ALEXANDRA BERNSTEIN, ERIC BERNSTEIN
and MICHAEL BERNSTEIN, no such payment shall be made to JEANNIE
BERNSTEIN in any capacity as such grandchild's parent, guardian
or Custodian.

{0} To remove any of the property held hereunder to or
from any jurisdiction; to change the situs of administration of
any trust hereunder from one jurisdiction to another and to elect
the law of such other jurisdiction to govern the same.

(p) To organize or participate in the organization of
corporations, and to transfer to them any part or all of the
property held hereunder in exchange for securities therecf.

(g) To set apart out of the income of the trusts
herein (or out of the income of corporations of which the trusts
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own securities) reserves for such purposes including, without
limitation, depreciation, depletion, obsolescence and other
contingencies, and in such amounts as the Trustees, in their
absolute discretion, shall deem advisable.

(r) To hold the principal or part of the principal of
any of the trusts herein in one or more joint funds in which the
separate trusts shall have undivided interests.

(s) To participate in and consent to any corporate
reorganization, dissolution, liquidation, merger, consolidation,
sale or lease, or in and to any other change in any corporation
or in its financial structure, and to become a depositor with any
protective, reorganization or similar committee, and to make all
necessary payments incident to the foregoing; to exercise or to
sell any conversion, subscription or similar rights; and in
general to exercise in respect to any securities the unrestricted
rights of a personal owner, including voting in person or by

proxy.

(t) To the extent permitted by law, to register any of
the property held hereunder in their names as Trustees or in the
names of nominees, or to take and keep the same unregistered, in
bearer form or otherwise in such condition as to pass by
delivery.

(u) To lend such sums out of the income {other than of
any trust for the benefit of the Settlor's spouse that qualifies
for the marital deduction under either Federal or State law) or
principal of the trusts hereunder and upon such terms and
conditions as they deem advigable; provided, however, that under
no circumstances may any loan be made to the Settlor.

(v) To exercise any settlement option with respect to
‘the proceeds of any policy of life insurance payable to them as
beneficiaries and, in the event of any controversy concerning the
payment of such proceeds (or any other controversy with the
insurer), to compromise any claim they may have, without the
necessity of court approval; to receive such sums as may beccme
payable to them as beneficiaries of any policy of life insurance,
with authority to execute all necessary receipts and releases to
the insurer, and, upon being advised of the death of the insured,
to make efforts to collect such sums as may appear to be due
them, without any obligation to institute suit or maintain any
litigation teo collect the proceeds of any such policy unless in
possession of funds sufficient for that purpose or unless
indemnified to their satisfaction for attorneys' fees, costs,
disbursements and other expenses and liabilities to which they
may be subjected by reason of such action; provided, however,
that the Trustees may utilize any property held by them hereunder
to pay expenses incurred in connection with enforcing the payment
of any such sums due them. Any insurer issuing such policy
shall, upen payment of the proceeds to the Trustees, be released
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and discharged of any obligation to see that such proceeds are
applied as provided in this Agreement and of any further
liability to the Trustees or to any beneficiary hereof.

(w) To guarantee loans made to any beneficiary
hereunder.

{(x) To trade on margin (but only with the approval of
the Settlor's spouse in the case of any trust that qualifies for
the marital deduction under either Federal or state law) and, for
such purpose, to maintain and operate a margin account with any
brocker and to pledge any property held hereunder with such broker
for loans and advances made to them. In comnection with the
foregoing, the Trustees are authorized and empowered to hold
title in and to property in bearer, nominee or other form,
without disclosure of any trust, so that title may pass by
delivery.

8. (a) All the powers granted in this Agreement may
be exercised after the termination of the trusts in connection
with the proper administration and distribution thereof.

{(b) Except as otherwise provided in subdivision (o) of
Article 7 of this Agreement, this Agreement shall be governed by
and its validity, effect and interpretation determined by the
laws of the State of Florida.

(c) This Agreement shall be irrevocable.

{d) In any judicial proceeding involving any trust
hereunder and in any non-judicial settlement of the account of a
Trustee hereunder, the interest of a person under disability may
be represented by a party to such proceeding or settlement who is
not under disability and who has the same interest.

(e} If any person beneficially interested hereunder
shall die in the course of or as a direct result of the same
disaster, accident or calamity as shall cause the death of the
life beneficiary upon whose death said person's interest is to
take effect or under such circumstances that it cannot be readily
determined whether said life beneficiary or said person died
first, then, for the purposes of this Agreement, said person
shall be deemed to have died before said life beneficiary.

(£) Upon the commencement of the trusts herein and
upon the death of an income beneficiary, or any other termination
of the trusts herein, any accrued income (including dividends
theretofore declared but not yet payable) shall be paid to the
persons entitled to receive the income when it becomes payable,
but any undistributed income which the Trustees are authorized in
their discretion to accumulate shall be added to principal.
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(g) Any income or principal payable to a beneficiary
hereunder may, in the discretion of the Trustees, be applied by
them for the benefit of said beneficiary.

(h) Notwithstanding any provision in this Agreement to
the contrary, any power (including discretionary powers) granted
tc the Trustees hereunder shall be absolutely void to the extent
that the right to exercise or the exercise thereof would in any
way cause the Settlor's estate to lose all or part of the tax
benefit afforded the Settlor's estate by the marital deduction
provisions under either Federal or state laws; without limiting
the foregoing, with respect to any trust for the Settlor's spouse
that dqualifies for the marital deduction under either Federal or
state law, (1) subdivisions {(h), (i}, (3}, (p), and (g) of the
preceding Article of this Agreement and subdivision (f) of thisg
Article shall not apply, and (2) the Settlor's spouse may direct
the Trustees, from time to time, to sell any property held as
part of the principal, if it produces little or no income, and to
invest the proceeds of sale in property that produces sufficient
income to assure that such trust will qualify for the marital
deduction.

(i) Any Trustee who is an income beneficiary of a
trust hereunder shall not be qualified to participate in the
exercise of any power to make discretionary distributions to
himself or herself or to make allocations, in his or her own
favor, of receipts or expenses as between principal and income of
such trust; nor shall any Trustee participate in the exercise of
a discretionary power to pay or apply income or principal to or
for the benefit of a beneficiary whom said Trustee (in his or her
individual capacity) is then legally obligated to support; all
said powers shall be exercisable by the other Trustee(s).

{j} With respect to any Trustee who is interested, in
his or her individual capacity, in any firm or corpeoration in
which the Settlor's estate or any trust hereunder may have an
interest, said Trustee may deal freely with said firm or cor-
poration in his or her individual capacity, notwithstanding that
there may be a conflict with his or her fiduciary capacity
hereunder, but, if one or more of said Trustees has no such
perscnal interest, then as to all matters pertaining to said firm
or corporation involving such conflict of interest the decision
of said trust shall be made by said disinterested Trustee(s).

(k} A person from time to time qualified as Trustee
hereunder shall not be disqualified from purchasing assets of the
trust, provided (1) said purchaser shall not participate as
Trustee in the decisions of the Trustees as to the price,
conditions and terms of the sale, all of which decisions shall be
made by the other Trustee(s); and (2) in fixing said price,
conditions and terms said other Trustee(s) shall in all respects
treat said purchaser in the same manner as though he or she were
a third party, not qualified as Trustee.
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(1) The Trustees may purchase assets from or sell
assets to other estates or trusts not created hereunder,
notwithstanding that one or more of said Trustees are fiduciaries
of or beneficially interested in said estates or trusts;
provided, however, that if one or more of said Trustees has no
such interest, then as to all such matters the decision of the
trusts hereunder shall be made by said disinterested Trustee(s).

(m) During the minority of any beneficiary, notice of
his or her right to withdraw principal from a trust hereunder
shall be given to and such right shall be exercisable on his or
her behalf by his or her natural or legal guardian, his or her
conservator, or his or her committee (in each case, other than
the Settlor); provided, however, that no such notice shall be
given to or exercisable by JEANNIE BERNSTEIN in any capacity as
such beneficiary's natural or legal guardian, conservator,
committee, parent or Custodian.

(n) The Settlor or any other perscn may from time to
time add assets to the principal of the trusts hereunder,
provided only that said assets are acceptable to the Trustees.

(0) All testamentary powers of appointment granted in
this Agreement shall be exercisable only by specific reference to
this Agreement and, except as provided in subdivision (p) herein,
shall not be exercisable in favor of the power holder or his or
her estate or his or her creditors or the creditors of his or her
estate.

(p) Notwithstanding the provisions of Article 4 of
this Agreement, if (1) pursuant thereto, upon the death of the
beneficiary of a trust thereunder, any trust property would be
set aside for a person who is assigned to a generation younger
than that of the beneficiary under Section 2651 of the Code and
if (2) said property would be subject to a generation-skipping
transfer tax on the death of the beneficiary, but would not bhe
subject to said tax to the extent that said property is
includable in the beneficiary's estate for Federal estate tax
purposes, then and in that event said property shall instead pass
in such manner, including to his or her estate, if he or she
shall so appoint, as the beneficiary shall by Will appoint with
the unanimous prior written consent of all of the then qualified
Trustees of said trust, except those whose required concurrence
would prevent said power of appointment from being a "general
power of appointment" within the meaning of Section 2041l(b) (1) of
the Code. Only if and to the extent that said power of
appointment is not effectively exercised shall said property be
disposed of as provided in said Article 4.

(g} Whenever property is directed to be held in a
trust hereunder, the Trustees are authorized and empowered to

establish two or more separate trusts for such property, with
said trusts to have identical provisions, to the end that the
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Federal generatlon skipping transfer tax inclusion ratio, as
defined in Section 2642 (a) of the Code, of each trust w1ll be
either zero or one after allocation of the Settlor's available
GST exemption pursuant to Section 2631 of the Code. The Trustees
are further authorized and empowered to make different tax
elections with respect to each such separate trust (1nc1ud1ng the
allocation of the Settlor's available GST exemption), to invest
such trusts in the same or different manners, to exercise any and
all discretionary powers granted to them hereunder with respect
to such separate trusts in the same or different manners, and to
take any and all other actions consistent with the fact that such
trusts are separate entities. The Settlor recommends (but does
not direct) that no distribution of principal be made to a
beneficiary from his or her trust(s) with a generation-skipping
transfer tax inclusicn ratio of zerc until the trust(s) for his
or her benefit with a generation-skipping transfer tax inclusion
ratio of one shall first have been exhausted.

{(r} Whexever in this Agreement property is directed to
be added to an existing trust for a descendant of the Settlor
hereunder, the Trustees shall not comhine property with different
generation-skipping transfer tax inclusion ratios, as defined in
Section 2642 (a) of the Code, but shall add such property to the
trust for such descendant hereunder which has the same
generaticn-skipping transfer tax inclusion ratio as defined in
Section 2642(a} of the Code as such property, or, if necessary,
such property shall be held in a separate trust for such
descendant, with said trust to have identical provisions to the
existing trust for such descendant hereunder.

{(s) If, at any time, there shall be a trust created
under the Settlor's Will, the Will of the Settlor's spouse or a
trust created by the Settlor or the Settlor's spouse (or both of
them) during the Settlor's lifetime, for the same beneficiaries
and subject to the same provisions as a trust under this
Aqreement (or as a trust intended to be created under this
Agreement), or if there shall be more than one trust under this
Agreement for the same beneficiaries and subject to the same
provisions, the Trustees are authorized and empowered, in their
absolute discretion, to transfer the principal held (or intended
to be held) in trust hereunder to the Trustees of such other
trust (whether or not the Trustees of such other trust or their
successors are the Trustees nominated or appointed hereunder) or
to combine them (unless such trusts have different generation-
skipping transfer tax inclusion ratios, as defined in Section
2642(a) of the Code) to form a single trust for simplicity and
convenience of administration; prov1ded however, that if any
such trusts are prevented from belng combined or otherwisze
consolidated pursuant to the provisions of this subdivigion
because any such trust has a different maximum period of time
that property held in such trust could remain held in such trust
(the “perpetuities period”), the Trustees shall be permitted to
combine or otherwise consolidate such trusts pursuant to the
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provisicns of this subdivision with the resulting trust assigned
the lesser of the perpetuities periods of the original trusts.

{t) Wherevexr the context permits, the word "Trustees"
shall be deemed to include "their survivor or survivors,
SucCcessor oY successors.”

(u) To the extent permitted by law, none of the
beneficiaries hereunder shall have the power to convey,
anticipate, assign, encumber or in any way dispose of any part of
the income or principal of their respective trust funds, nor
shall said principal or income be in any way or in any amount
answerable or chargeable with their duties, obligations,
judgments or claims however arising, nor shall said principal or
income be taken or reached by any legal or equitable process in
satisfaction thereof, it being the Settlor's intent, so far as
the law allows, to make said trusts what are commonly known as
"spendthrift trusts."

(v} In no event shall any addition to the trust be
made less than thirty days before the end of any calendar year.

(w) In no event shall any trust hersunder continue
longer than the maximum term allowable under Floxida law (or any
other state that may govern the provisions of this Agreement) in
effect at the date of this Agreement, and any trust then still in
effect hereunder shall thereupon terminate and the then principal
thexeof shall be distributed absolutely to the beneficiary
thereof.

{(x} In determining whether or not to exercise any
digcretionary power to pay income or principal of any trust
hereunder, the Trustees may, but shall ncot be required to, (1)
with respect to the trust created under Article 3 of this
Agreement, take into account any other resources available to the
beneficiary under consideration; (2) take into account any effect
the exercise thereof may have on the respective tax liabilities
of any trust hereunder and the beneficiary under consideration;
and (3) consider and accept as correct any statement concerning
these matters made by the beneficiary under consideration or on
behalf of such beneficiary.

. (y) The Trustees must own each policy of insurance
purchaged by the Trustees or contributed to the trust. The
Trustees shall have no liability or responsibility for any loss
resulting from the failure of any insurance company and inability
to pay its claim under any insurance policy purchased by the
Trustees. The Trustees shall have the power to borrow any sum in
accordance with the provisions of any such insurance contracts:
however, the Trustees shall be under no cbligation to invest any
cash value accumulated in any life insurance policy owned by the
trust regardless of the investment yield on such value within the
policy as compared to the net investment yield which could be
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obtained outside the policy. Except as expressly provided
otherwise herein, the Trustees shall be under no duty or
obligation to exercise any benefit, option or privilege granted
by any insurance policy and the Trustees shall not be liable or
accountable to anyone for the exercise or non-exercise of any
such benefit, option or privilege, including the ablllty to
borrow against the cash values to obtaln a higher investment
yield outside the policy.

{z) The Trustees shall be responsible for the proceeds
of the policies only when, as and if collected by them, and the
Trustees shall not be liable or accountable to anyone if, because
of default in premium payments, failure of the insurance company
or for any other reason whatscever, the policies, or any of them,
shall lapse or be otherwise uncollectible. The Trustees shall
not be deemed, because of this trust, to have entered into any
covenant to keep any insurance policies in force.

(aa) In determining the amount of any power to withdraw
principal that may lapse under this Agreement, the Trustees may
rely upon the written statement of the Trustees of any other
trust to which this Agreement refers as to the fair market value
of the principal thereof at the end of any year and shall have no
duty to ingquire as to the correctness of such statement.

{(bb) Wherever reference ise made in this Agreement to
the "Code" it shall mean the Internal Revenue Code of 1986, as
amended, and, if to any specific provision, it shall include any
comparable provision of any subsequently enacted revenue law of
the United States in effect from time to time.

9. The term “descendants” as used in this Agreement
shall specifically exclude the Settlor's daughter PAMELA BETH
SIMON and her descendants. The Settlor has not made any
provisions herein for PAMELA BETH SIMON or any of her descendants
not out of lack of love or affection but hecause they have been

adequately provided for,.

10. The Trustees hereby accept the trust herein and
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agree to carry out the provisions hereof and faithfully to

perform and discharge all of their duties as Trustees.

IN WITNESS WHEREOF, the undersigned have hereunto set
their hands and seals the day and year first above written.

Signed, sealed and delivered

in the presence of the fellowing
persons, each of whom also signed
as a witness in the presence of
the Settlor

-

é{ Mﬁ‘, &%W (L.5.)
GEORGED. KARIGJANIAN EIMON BERNSTEIN, Settlor

Print NamssWw.20TH STREET

Address poGA RATON, FLORIDA 23485

Y £ 7
folert bt

Print Name

zzns M 3274 0F
ress
E{m ﬂaﬁn 4
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Signed, sealed and delivered
in the presence of the following
persons, each of whom also signed

as a witness in the presence of
the Trustee

M—%ﬁm ( (L.5.)
EORGE 1), KARIBJANIAN SHIRLEY BERNSTEIN, Trustee

Print NaP& s w s0TH STREET

Address goop paTON, FLORIDA 33486

it Tl Ts
agg N 7229 57
%, T

Signed, sealed and delivered

in the presence of the following
persons, each of whom also signed
as a witness in the presence of
the Trustee

GEORGED.
Print Name
1133 S.W. 20TH STREET

Address
BOCA RATON, FLORIDA 33486

A7
fo égt A Jaco bun 72

Adfl Name ﬁ’dff
ressq)éﬂ /~L
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STATE OF FLORIDA )
Yy BS.:

COUNTY OF PALM BEACH)

The foregoing instrument was acknowledged before me
thie /4% day of Muqusf , 2000 by SIMON BERNSTEIN, who is

perscnally known to me or--hasproduced ——as

identitication.

Notary Public (Affix Seal)
My commission expires:

STATE OF FLORIDA )
) S55.:
COUNTY OF PAILM BEACH)

The foreggoing instrument was acknowledged before me
this /¥ day of quSf . 2000 by SHIRLEY BERNSTEIN, who is

———

personally known to " me or

*

Rotary Public (Affix Seal)
My commission expires:
My commission number:

STATE OF FLORIDA )
)} sB8.:
COUNTY OF PAIM BEACH)

., ‘The foﬁggpln instrument was acknowledged before me
tnis/Y" day of 4431 , 2000 by ALBERT W. GORTZ, who is

personally known to me or,hasepxedaeeé—

as identification.

Notary Publ ic (Afflx%ﬁ#\

My comm1531on explres
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SCHEDULE A
TRUST AGREEMENT dated the 4th day
of August, 2000, between
SIMON BERNSTEIN, as Settlor,
and SHIRLEY BERNSTEIN AND
ALBERT W. GORTZ, as Trustees

The following life insurance policies:
Lincoln Benefit Life Company, Policy No.: U0204204

Capitol Bankers Life Insurance Company,
Policy No.: 1009208
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SIMON L. BERNSTEIN

AMENDED AND RESTATED TRUST AGREEMENT

Prepared by:

. Tescher & Spallina, P.A,
4355 Technology Way, Suite 720, Boca Raten, Florida 33431
(561) 997-7008
 www.lescherspallina.com
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SIMON L. BERNSTEIN

AMENDED AND RESTATED TRUST AGREEMENT

This Amended and Restated Trust Agreement is datedthis _#8 day of 2012,
and is between SIMON L. BERNSTEIN, of Palm Beach County, Florids refar it the kst person,
as settlor, and SIMON L. BERNSTEIN, of Palm Beach County, Florida and ST L. BERNSTEIN's
successors, as trustee (referred to as the * Trustee," which term more particularly refers to all individuals
and entities serving as frustee of a trust created hereunder during the time of such service, whether alone
o as co-trustees, and whether originally serving or as a successor trugtee).

WHEREAS, on May 20, 2008, I created and funded the SIMON L. BERNSTEIN TRUST
AGREEMENT (the “Trust Agreement,” which reference includes any subsequent amendments of said
trust egreement);

WHEREAS, Paragraph A. of Article I. of said Trust Agreement provides, irter alia, that during
my lifetime I shall have the right at any time and from time to time by an mstrum:nt, in writing,
delivered to the Trustee to amend or revoke said Trust Agreement, in whole or in part.

NOW, THEREFORE, | hercby amend and restate the Trust Agresment in its entirety and the

. Trustee accepts and agrees to perform its duties and obligations in accordance with the following

amended provisions. Notwithstanding any deficiencies in execution or other issues in regard to whether
any prior version of this Trust Agreement was & valid and binding agreement or otherwise created an
effective trust, this amended and restated agreement shall constitute a valid, binding and effective trust
agreement and shall amend and succeed all prior versions described above or othérwisc predating this
amended and restated Trust Agreement.

ARTICLE L. DURING MY LIFE AND UPON MY DEATH

A, Rights Reserved. 1 reserve the right (a) to add property to this trust during my lifc or on

+ my death, by my Will or otherwise; (b) to withdraw property held hereunder; and (c) by separate writien

instrument delivered to the Trustee, to revoke this Agreement in whole or in part and otherwrs-: modify
or amend this Agreement.

B. Payments During My Lifc. If income producing property is held in the trust during my
lifc, the Trustes shall pay the net income of the trust to me ar as 1 may direct. However, during any
periods while | am Disabled, the Trustee shall payto me or on my behalf such amounts of the net income
and principal of the trust as is proper for my Welfare. Any income not so paid shall be added to

principal.

St L. BEtreSTEN
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C. _M_MY_M Upon my death the Trustee shall collect and add to the trust all
smounts due to the frust under any insurance policy on my life or under any death benefit plan and all
property added to the trust by my Will or otherwise. After paying or providing for the payment from the
augmented trust of ell current charges and any amounts payable under the later paragraph captioned
"Death Costs,” the Trustee shail hold the trust according to the following provisions.

ARTICLE I1. AFTER MY DEATH

sonal Property. If any non-business tangible personal
property other than cash (mcludmg, but not limited o, my pcraonal cffects, jewelry, collections,
household furnishings, and equipment, and automobiles) is held in the trust at the time of my death, such
items shall be prompily distributed by the Trustee of the trust to such person or persons, including my
estate, as to the item or items or proportion specified, as ] may appoint, and to the extent that any such
items are not disposed of by such appointment, such itemis shell be disposed of by the Trustee of the frust
in exactly the same manner as such jtems would have been disposed of under the terms and provisions
of my Will (inciuding any Codicil thereto, or what the Trustes in good faith believes to be such Will and
Codicii) had such items been included in my probete estate. Any such jtems which are not effectively
disposed of pursuant to the preceding sentence ghall pass with the other trust assets,

B.  Dispasition of Trust Upon My Death. Upon my death, the remaining assets in this trust
shall be divided among and held in separate Trusts for my then fiving grandchildren. Each of my
grandchildren for whom a separate trust is held hereunder shall hereinafler be referred to as a

“beneficiary” with the separate Trusts to be administered as provided in Subparagraph JL.C.

C. Trusts for Beneficiaries. The Trustec shall pay to the bencficiary and the beneficiary's
children, such amounts of the net income and principal of such beneficiary's trust as is proper for the
Welfare of such individuals. Any income not so paid shall be added 1o principal each year, After a
beneficiary has reached any one or more of the following birthdays, the beneficiary may withdraw the
principal ofhis or her separats trust at apy time or times, not to excecd in the aggregate 1/3 in value after
the bencficiary’s 25th birthday, 1/2 in value (after deducting any amount previously subject to
withdrawal but not actually withdrawn) afier the beneficiary's 30th birthday, and the balance after the
beneficiary's 35th birthday, provided that the withdrawal powers described in this sentence shall not
apply to any grandchild of mine as beneficiary of a separate trust. The value of each trust shall be its
value as of the first exercise of each withdrawal right, plus the value of any subsequent addition as of
the date of addition. The right of withdrawal shall be a privilege which may be exercised only valuntarily
and shall not include an involuntary exercise. If a beneficiary dies with assets remaining in his or her
separate trust, upon the beneficiary's death the beneficiary may appoint his or her trust to or for the
benefit of one or more of any of my lineal descendants (excluding from said class, however, such
beneficiary and such beneficiary's creditars, estate, and creditors of such beneficiary’s estats), Any part
of his or her trust such beneficiary does not effectively appoint shall upon his or her death be divided
among and held in separate Trusts for the following persons:

SivoN L BERNSTAN
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1. for his or her lineal descendants then living, per stirpes; or

2. if he or she leaves no lineal descendant then living, per stirpes for the lineal
descendants then living of his or her nearest ancestor (among me and my lineal descendants) with a
lincal descendant then living. ,

A trust for u lineal descendant of mine shall be held under this paragraph, or if 2 trust is then so held,
shall be added to such trust. .

D. Termination of Small Trust. Ifat any time after my death in the opinion of the Trustee
& separate trust holds assets of 2 value of less than $50,000.00 and is too small to justify the expense of
its retention, and termination of such trust is in the best interests of its current income beneficiary, the
Trustee in its discretion mey terminate such trust and pay it to said bencficiary.

E. Contingent Gift. if atany time propetty of these Trusts is not disposed ofunder the other

provisiong of this Agreement, it shall be paid, as a gift made hereunder, to such persans and in such

shares as such property would be distributed if | had then owned such property and had then died
solvent, unmarried anx intestate domiciled in the State of Florida, according to the laws of inheritance
of the State of Florida then in effect.

F. Bmmhmm No beneficiary of any trust herein created shall have any rightor
power to anticipate, transfer, pledge, sell, alienate, assign or encumiber in any wey his or her interest in
the income or principal of such trust Furthermore, no creditor shall have the right 1o attach, lien, seize
or Jevy apon the interest of a beneficiary in this trust (other than myself) and such interest shall not be
liable for or subject to the debts, liabilities or obligations of any such beneficiary or any claims against
such beneficiery (whether voluntarily or involuntarily created), and the Trustee shall pay dirsctly to or
for the use or benefit of such beneficiary ali income and principal to which such beneficiary is entitled,

notwithstanding that such beneficiary has executed a pledge, assignment, encumbrance or in any other

manner alienated or transferred his or her beneficial interest in the trust to anather. This peragraph shall
not preclude the effective exercise of any power of appointment granted herein or the exercise of any
disclaimer.

G Maximum Dyratiou. Regardless of anything in this Agreement to the contrary, no trust
interest herein created shall continue beyond three hundred sixty (360) years after the date of creation
of this Agreement, nor shall any power of appoinitment be exercised in such manner 5o as to delay
vesting of any trust beyond such period. Immediately prior to the expiration of such period, all such
trusts then in existence shall terminate, and the assets thereof shall be distributed outright and in fee to
then beneficiaries of the current income and in the proportions in which such persons are the
beneficiaries, and if such proportions cannot be ascertained, then equally among such beneficiaries.

ARTICLE III. GENERAL

50N L. BERMSTENN
AMENDED AND RESTATED THUST AGREEMENT -3-

LAW OFFICES

TESCHER & SPALLINA, P.A.

TS007364






A, Disability. Subject (o the following Subparagraph captioned *Subchapter 5 Stock,” while
any beneficiary is Disabled, the Trustee shall pay to him orher only such portion of the income to which
he or she is otherwise entitied as is proper for his or her Welfare, and any income not so paid shall be
added to the principal from which derived. While any bencficiary is Disabled, income or principal
payable to him or her may, in the discretion of the Trustee, be paid direcily to him or her, without the
intervention of a guardien, directly to his or her creditors or others for his or her sole benefit o to an
aduit person or an eligible institution (including the Trustee) selected by the Trustee as custodian for a
minor beneficiary under the Uniform Transfers to Minors Actor similar [aw. The receipt of such payee
is & complets release to the Trustee. .

. B mﬂugﬂb__yuthy. The Trustee shall make required payments of income
at Jeast quarterly. ‘

C.  Substauce Ahuse.

1. In Geneta], if the Trustee reasonably belicves that a beneficiary (other than
myselfof any trust:

. a routinely or frequently uscs or consumes any illegal substance so as to
be physically or psychologically dependent upon that substance, or

b. i clinically dependent upon the use or consumption of alcohol or any
other legal drug or chemical substance that is not prescribed by a hoard certified medicel dector or
psychiatrist in a current program of treatment supervised by such dactor or psychiatrist,

and if the Trustee reasonably belisves that as a result the beneficiary is unable to care for himself or
herself, or is unable (o manage his or her financial affairs, ail mardatory distributions (including
distributions upon termination of the trust) to the beneficiary, all of the beneficiary's withdrawal rights,
and all of the beneficiary's rights to perticipate in decisions concerning the removal and appointment of
Trustees will be suspended. In that event, the following provistons of this Subparagraph [ILC will apply.

2. Testing, The Trustee may request the boneficiary to submit to one or more
examinations (including taboratory tests of bodily fluids) determined to be appropriate by a board
certified medical doctor and to consent to full disclosure to the Trustee of the resuits of all such
examinations. The Trustee shall maintain strict confidentiality of those resuits and shall not disclose
those results to any person other than the beneficiary without the prior written permission of the
beneficiary. The Trustee may totally or partially suspend &l distributions otherwise required or permitted
to be made to that beneficiary until the beneficiary consents to the examination and disclosure to the
Trustee.

3 Treatment. If, in the opinion of the examining doctor, the examination indicates
current or recent usa of & drug ar substance as described above, the examining doctor will determine an
appropriate method of treatment for the beneficiary (for example, counseling or treatment on an
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in-patient basgis in a rehabilitation facility) that is acceptable {o the Trustes. if the beneficiary consents
to the treatment, the Trustee shall pay the costs of treatment directly to the provider of those services
from the distributions suspended under this Subparagraph J11.C.

, 4, Resumption of Distributions. The Trustee may resume other distributions to the
beneficiary {and the beneficiary's other suspended rights will be restored) when, in the case of use or
consumption of an illegal substance, examinations indicate no such use for 12 months and, in all cases,

when the Trustee in its discrefion determines that the beneficiary s able to care for himself or herself .

and is able to manage his or her financial affairs.

5. Disposition of Suspended Amounts. When other distributions to the beneficiary
" are resumed, the remaining balance, if any, of distributions that wer¢ suspended may be distributed lo
the beneficiary at that time. If the beneficiary dies befare distribution of those suspended amounts, the
Trustee shal] distribute the balance af the suspended amounts to the persons who would be the alternate
takers of that beneficiary's share (or takers through the exercise of » power of appoiniment) as otherwise

provided in this Trust Agreement.

6. Exoneration. No Trustee (or any doctor retained by the Trustee) will be
responsible or [iable to anyone for a beneficiary's actions or welfare. The Trustee has no duty to inquire
whether a beneficlary uses drugs or other substances as described in this Subparagraph }[.C. The Trustee
(and any doctor retained by the Trustee) is to be indemnified from the trust estate and held hambess
from any lability of any nature in exercising its judgment and authority under this Subparagraph 1]1.C,
including any failure to request a beneficiary to submitto medical examination, and including a decigion
to distribute suspeaded amounts to a beneficiary.

1. Tax Savings Provision. Despite the provisions of this Subparagraph [11.C, the
Trustee cannof suspend any mandatary distributions or withdrawal rights that are required for that trust
to become or remain a Qualified Subchapter 8 Trust (unless the Trustee slects for the trust to be an
Electing Small Business Tru), or to qualify for any federal transfer tax exemption, deduction, or
exclusion allowable with respect to that trust.

D.  Inacomeon Death of Beneficiary. Subject to the later paragraph captioned "Subchapter
S Stock,” and except as otherwise explicitly provided herein, upon the death of any beneficiary, all
accrued or undistributed income of such deceased beneficiary’s trust shall pass with the principal ofhis
or her trust but shall remain income for trust accounting purposes.

E. Defipitions. In this Agreement,

L. Children, Linepl Descendants. The terms “child,” “children," "grandchild,”
“grandchildren” and “linea! descendant” mean only persons whose relationship to the ancestor
designated is created entirely by or through (a) legitimate births occurring during the marriage of the
joint biological parents to each other, (b) children born of fernale lineal descendants, and (c) children
and their lineal descendants arising from surrogate births and/or third party donors when (i) the child is
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raised from or near the time of birth by a married couple (other than a same sex married couple) through
the pendency of such marriage, (ii) one of such couple is the designated ancestor, and (iii) to the best
knowledge of the Trustee both members of such couple participated in the decision to have such child.
No such child or lineal descendant Joses his or ber status as such through adoption by another person.
Notwithstanding the foregoing, for all purposss of this Trust and the dispositions made hereunder, my
children, TED S. BERNSTEIN, PAMELA B. SIMON, ELIOT BERNSTEIN, JILL IANTONI and LISA
S.FRIEDSTEIN, shall be deemed {0 have predeceased me as 1 have adequately provided for them during
my lifetime,

r Code. "Code" means the Internal Revenue Code of 1986, as amended, and in
referring to any particular provision of the Code, includes a mﬁ;rcnnc to any equivalent or successor

provision of a successor federal tax [aw.

3 Disabled. "Disabled” or being undee "Disability" means, as to any apphcable
individual: (1) being under the age of 2] years, (2) having been adjudicated by a court of competent
jurisdiction as mentally or physically incompetent or unable to manage his or her own property or
personal affairs (or a substantially similar finding under applicable state or national law), or (3) being
unable to properly manage his or her personal or financial affairs, or a trust éstate hereunder as to a
Trustee hereunder, because of & mental or physical impairment (whether temporary or permanent in
nature). A written certificate executed by an individual’s attending physician or attending psychiatrist
confirming that person's impairment will be sufficient evidence of Disability under item (3) above, and
all persons may rely conclusively on such a certificate.

4, Education. The térm "education™ herein means vocational, primary, secondary,
preparatory, theological, college and professional education, including post-graduate courses of study,
at educational institutions or elsewhere, and expenses relating directty thereto, including tuition, books
and supplies, room and board, and twave! from and to home during schocl vacations. [t is intended that
the Trustee liberally construe and interpret references to “education,” so that the bencficiarics entitled
to distributions hereunder for education obtain the best possible education commensurate with their
abilities and desirzs.

5..  Necdsand Welfare Digtibutions. Payments 1o be made for a person's "Needs"
means payments necessary for such person's health (including lifetime residential or nursing home care),
education, maintenance and support. Payments to be made for aperson's ® ejfare " means discretionary
payments by the Trustee, from time to time, for such person's Needs and also for such person's
advancement in life {(including assistance in the purchase of a home or establishment or development
of any business or professional enterprise which the Trustee believes to be reasonably sound), happiness
and general weil-being. However, the Trustee, based upon information reasonabiy available to it, shall
make such payments for & person’s Needs or Welfare only to the extent such person's income, and funds
available from cthers obligated to supply funds for such purposes (including, without fimitation, pursuant
to child support orders and agreements), are insufficient in its opinion for such purposes, and shall take
into account such person’s accustomed manner of living, age, health, merital status and any other factor
it considers importent. Income or principal to be paid for a person's Needs or Welfare may be paid to
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such individual or applied by the Trustee directly for the benefit of such person. The Trustee may make
a distribution or application euthorized for a person's Needs or Welfare even if such distribution or
application substantially depletes or exhausts such person's trust, without any duty upon the Trustee to
retnin it for future use or for other persons who might otherwise benefit from such trust.

é. Per Stirpes. In a division "per stirpes™ cach generation shall be represented and
counted whether or not it has a living member. .

7 Related or Subordinate Party. A “Related or Subordinate Party" to a trust’

describes a beneficiary of the subject trust or a related or subordinate party to a beneficiary of the trust
as the terms “related or subordinate party” are defined under Code Scction 672(c).

8. Spouse. A person's "spouse” includes only a spouse then married to and living
as hushand and wife with him or her, or 1 spouse who was married to and living as husband and wife
with him or her at his or her death. The following rules apply to cach person who is a beneficiary or a
pesissible appointee under this Trust Agresment and who is married to a descendant of mine, Such &
porson will cease 10 be a beneficiary and will be excluded from the class of permissible appointees upon:

a the Jegel termination of the marriage tw my descendant (whether before
or after my death), or

b. the death of my descendant if & dissolution of marriage proceeding was
pending when be or she died.

The trust will be administered as if that person had died upon the happening of the terminating event
described above.

9. Gender, Number. Where appropriate, words of any gender inciude all genders
and the smgular and plural are mten:hmgcable

F, Powers of Appoistment. Property subject to 8 power of appointment shall be paid to,
or retained by the Trusiee or paid to any trustee under any will or trust agreement for the benefit of, such
one or more permissible appointees, in such amounts and proportions, granting such interests, powers

and powers of appointment, and upon such conditions including spendthrift provisions as the holder of

such power (i) in the case of a power excrcisable upon the death of such holder, appoints in his or her
will or in a trust agreement revocable by him or her until his or her death, or (3i) in the case of a power
exercisable during the life of such holder, appoints in a written instrument signed by such holder, two

" witnesses and e notary public, but in either case only if such will, trust agreement, or Instrument
specifically refers to such power.

dmgits Pow stee. Regardless of anything herein to the contrary, no
Trustes shall meke or paruclpate in makmg any distribution of income or principal of a trust to or for
the benefit of a beneficiary which would directly or indirectly discharge any Jegal obligation of such
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Trustes or a donot of such trust (as an individual, and other than myself as donor) to support such
beneficiary; and no Trustee (other than myself) shall make or participate in making any discretionary
distribution of income or principal to or for the benefit of himself o herself other than for his or her
Needs, including by reason of a determination to terminate a trust described herein. For example, if a
Trustee (other than myself) has the power to distribute income or principel to himseif or herself for his
or her own Welfare, such Trustee (the "restricted Trustee”} sha!l only have the power to meke or
participate in making a distribution of income or principal to the restricted Trustee for the restricted
Trustee's Needs, although any co-Trustee who is not also a restricted Trustee may make or participate
in making a distribution of income or principal to the restricted Trustee for such restricted Trustee's
Welfare without the perticipation or congent of said restricted Trustee. .

H.  Presumption of Survivorship. If any person shall be required to survive another person
in ‘order to take any interest under this Agresment, the former person shall be deemed to have
predeceased the latter person, if such persons die under circumstances which make it difficult or
impracticable to determine which one died first.

L %EQ]M This Agreement is governed by the [aw of the Stats of Florida.

J. Other Beneficiary Designations. Except as otherwise explicitly and with particularity
provided herein, (&) no provision of this trust shall revoke or modify any beneficiary designation of mine
made by me and not revoked by me prior to my death under any individual retirement account, other
retirement plan or account, or annuity or insurance contract, () 1 hereby reaffirm any such beneficiary
designation such that any assets held in such account, plan, or contract shall pass in accordance with
such designation, and (c) regardless of anything herein to the contrary, any of such assets which wouid
otherwise pass pursuant to this trust due to the beneficiary designation not having met the requirements
for n valid testamentary disposition under applicable law or otherwise shall be paid as a gift made
bereunder to the persons asid in the manner provided in such designation which is incorporsted herein
by this reference. '

K.  Release of Modical Infoymation.

l. Disability of Benefjeiary. Upon the written request of a Trustee {with or without
the concurrence of co-Trustees) issued to any current income or principal beneficiary (including
discretionary beneficiaries and myselfif a beneficiary) for whom a determination of Disability is relevant
to the administration of a trust kiereunder and for whom & Trustee (with or without the concunrence of
co-Trustees) desires to make such a determination, such beneficiary shall issue to all Trustees (who shal}
be identified thereon both by name to the extent known and by class description) a valid authorization
under the Health Insurance Portability and Accountability Act of 1996 and any other applicable or
successor law authorizing all health care providers and all medical sources of such requested beneficiary
to release protected health information of the requested beneficiary to all Trustees that is relevant to the
determination of the Disability of the requested beneficiary as Disability is defined hereunder. The
period of cach such valid authorization shall be for six months (or the carlier death of the requested
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beneficiary). If such beneficiary (or his or her legal representative if such beneficiary is a minor or
legally disabled) refuses within thirty days of receipt of the request to provide a valid authorization, ot
at any time revokes an authorization within its term, the Trustee shall treat such beneficiary as Dtsabled
hereunder unti] such valid authorization is delwercd .

2. Disability of Trugtes. Upon the request to a Trustee that is an individual by (a)
a co-Trustee, or if none, (b) the person ot entity next designated to serve as a successor Trustes notunder
legal incapacity, or if none, (¢) any adult current income or principal beneficiary not under legal
incapacity, or in any event and at any tirne (d) a court of competent jurisdiction, such Trustee shall issue
1o such person and all persons, courts of competent jurisdiction, and entities (who shall be identified
thereon both by name io the extent known and by class description), with nutherity hereunder to
determine such requested Trustee's Disability, a valid authorization under the Health Insurance
Poriability and Accountability Act of 1996 and any other applicable or successor law authorizing all
health care providers and all medical sources of such requested Trusice to releass protected heaith
information of the requested Trusiee 10 such persons, courts and entities, that is relevant to the
determination of the Disability of the requested Trustee as Disability is defined hereunder. The period
of each such valid authorization shall be for six months (or the earlier death or resignation of the
requasted Trustee). If such requested Trustee refuses within thirty days of receiptof the request to deliver
# valid authorization, or at any time revokes an authorization within its term, such requested Trustee
shall thereupon be treated as having resigned as Trustee hereunder.

3. Ability to Amend or Revoke. The foregoing provisions of this paragraph shall

not constitute a restriction on mysetf to amend or revoke the terms of this trust instrument under
paragraph LA hereof, provided | otherwise have legal capacity to do so.

4, Authorization to Issue Cestificae. All required authorizations under this
paragraph shall include the power of 4 physician or psychiatrist to issue a written certificate to the

appropriate persons or entities as provided in Subparagraph U].E.3 hereof,

- ARTICLEIV. FIDUCIARIES

A Powery of the Trustee. During my life except while I am Disabied, the Trustee shall
exercise all powers provided by law and the following powers, other than the power to retain assets, only
with my written approvel. While ] am Disabled end after my death, the Trustee shall exercise said
powers without approval, provided that the Trustee shall exercise all powers in a fiduciary capacity.

. Investments. To sell or exchange at publlc or private sale and oa credit or
aﬂwrmse, with or without security, and to lease for any term or perpetually, any propecty, real and
personal, at any time formmgapm_tof the trust estate (the “estate”); to grant and exercise aptions to buy
or seli; to invest or reinvest in real or personal property of every kind, description and location; and to
receive and retain any such property whether originelly a part of any trust herein created or subsequently
acquired, even if the Trustee is personally interested in such property, and without liability for any
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decline in the value thereof: all without limitation by any statutes or judicial decisions whenever enacted
or announced, regulating investments or requiring diversification of investments, it being my intention
"to give the broadest investrnent powers and discretion to the Trustee, Any bank, trust company, or other
carporate trustee serving hereunder as Trustee is authorized to invest in its own common trust funds.

2. Special investments. The Trustee is expressly authorized {but not directed) to
retain, make, held, and dispose of investments not regarded as traditional for trusts, including interests
or investments in privately held business and investment entities and enterprises, including without
timitation stock in closely held corporations, limited partnership interests, joint venture interests, mutual
funds, business trust intcrests, and limited Hability compeny mem bership intetests, notwithstanding {a)
any applicable prudent investor rule or variation thereof, (b) common law or statutory diversification
requirements {it being my intent that no such duty to diversify shall exist) (c)a lack of current cash flow
therefrom, (d) the presence of any risk or speculative elements as compared to other available
investments (it being my intent that the Trustee have sole and absolute discretion in determining what
constitutes acceptable risk and what constitutes proper investment strategy), (¢) lack of a reasonabie rate
of return, (f) risks to the preservation of principal, (g) violation of & Trustee's duty of impartiality as to
different beneficiaries (it being my intent that no such duty exists for this purpose), and (h) similar
imijtations on investment under this Agreement or under law pertaining to investments that may or
should be made by a Trustee (including without limitation the provisions of Fla,Stats, §518.11 and
successor provisions thereto that would characterize such investmentsas forbidden, imprudent, improper
or uniawful). The Trustee shall not be responsible to any wrust created hereunder or the beneficiaries
thereof for any Joss resulting from any such suthorized mvestment, including without limsitation Joss
engendered by the higher risk clement of that particular entity, investment, or enterprise, the failure to
invest in more conservative investments, the failure to diversify trust assets, the prudent investor rule
of variant thereof. Notwithstanding any provisions for distributions to beneficiaries hereunder, if the
Trustee determines that the future potential investrment return from any illiquid or closely held
investment asset warrants the retention of that investment asset or that sufficient vaiue could not be
" obtained frem the sale or other dispasition of an illiquid or closely held investment asset, the Trustee is
anthorized to retain that asset und if necessary reduce the distributions to beneficiaries due to Jack of
sufficient liquid or marketable assets. However, the preceding provisions of this Subparagraph shall not
be exercised in a manner as to jeopardize the availability of the estate tax marital deduction for assets
pessing to or held in the a trust for my surviving spouse or that would otherwise qualify for the estate
tax marital deduction but far such provisions, shall not override any express powers hereunder of my
surviving spouse to demand conversion of unproductive property to productive propesty, or reduce any
income distributions otherwise required hereunder for a trust held for the benefit of my surviving spouse
or a “qualified subchapter S trust” as that term is defined in Code Section 1361(d)(3).

3. Distributions. To make any division or distribution pro reta or non-pro rata, in
cash or in kind, and to allocate undivided interests in property and dissimilar property (without regard
to its tax basis) to different shares.
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4, Management. To manage, develop, improve, partition or change the character
of an asset or interest in property at any time; and to make ordinary and extraordinary repairs,
replacements, alterations and improvements, structural or otherwise.

5. Borrowing. Ta borrow money from anyone on commercially reasonable terms,
including entmcs owned in whole or in part by the trust, a Trustee, beneficiarjes and other persons who
may have a direct or indirect interest in a Trust; and to mortgage, margin, encumber and pledge rea) and
personal property of a trust as security for the payment thereof, without incurring any personal Liability
thereon and to do so for a term within or extending beyond the terms of the trust and to renew, modify
or extend existing borrowing on similar or different terms and with the same ot different security without
incurring any persons liability; and such borrowing fmm a Trustee may be with or without interest, and
may be secured with a lien on trust assets.

6. Lending. To extend, modify or waive the terms of any obligation, bond or
mortgage at any time forming & pert of a trust and to foreclase any such mortgage; accept a conveyance
of encumbered property, and take title to the propetty securing it by deed in lieu of foreclosure or
otherwise and to satisfy or oot satisfy the indebtedness securing said property; to protect or redeem any
such property from forfeiture for nonpayment of taxes or other lien; generally, 1o axercise as to such
bond, obligation or mortgage all powers that an absolute owner might exercise; and to foan funds to
beneficiaries at commercially reasonable rates, terms and conditions.

7. Abandonment of Progerty. To abandon any property or asset when it is valueless
ot so encumbered or in such condition that it is af no benefit to a trust. To abstain from the payment of
taxes, liens, rents, assessments, or repajrs on such property and/or permit such property to be lost by tax
sale, foreclosure or other proceeding or by conveyance for nominal or no consideration to anyone
including a charity or by escheat to a state; all without personal liability incurred therefor.

3 Real Property Matters. To subdivide, develop or partition real estate; to purchase ‘

or sell real property and to enter into contrects to do the same; to dedicate the same to public use; to
make or obtain the location of any plats; to adjust boundaries; to adjust differences in valuations on
exchange or partition by giving or receiving consideraticn; and, to grant essements with or without
consideration as the fiduciaries may determine; and to demolish any building, structures, walls and
improvements, or to erect new buikdings, structures, walls and improvements and to insure against flre
and other risks; and to protect and conserve, or to lease, or to encumber, or otherwise to manage and
disposc of teal property to the extent such power is not otherwise granted herein or otherwise restricted
herein. .

9. Claims. To enforce, compromise, adjust, achilrate, release or otherwise settle or
pay any claims or demands by or aguinst a trust.

10.  Business Fntitjes. Todeal withany business entity or enterprise even if a Trustes
is or may be a fiduciary of or own interests in said business entity ar emterprise, whether operated in the
form of a corporation, partnership, business trust, limited lability company, joint venture, sole
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proprictorship, or other form (all of which business entitics and enterprises are referred to herein s
“Business Entities”). | vest the Trustee with the following powers and authoiity in regard to Business
Entities:

a, To retain and continue to operate a Business Entity for such period as the
Trustce deems advisable;

b. To control, direct and manage the Business Entities. In this connection, the
Trustee, in its sole discretion, shatl determine the manner and extent of its active participation in the
operation and may delegate all or any part of its power 0 supervise and operate to such person or
persong as the Trustee may select, inchuding any associate, parmer, officer or employee of the Business

* Entity;

c. To hire and discharge officers and employees, fix their compensation and
define their duties; and similarly to employ, compensate and discharge agents, attorneys, consultants,

" accountants, and such other representatives as the Trustee may deem appropriate; including the nghtto

employ any beneficiary or fiduciary in any of the foregoing capacities;

d. To invest funds in the Business Entities, to pledge other assets of a trust as
security for loans made to the Business Entities, and to lend funds from a trust to the Business Entities;

e. To organize one or more Business Entities under the laws of this orany other

state or country and to transfer thereto all or any part of the Business Entities or other property of a trust,
and to receive in exchange such stocks, bonds, parinership and member intzrests, and such other
securities or interests as the Trustce may deem advisable;

f. To treat Business Entities as separate from a trust. In a Trustee's accounting
to any beneficiary, the Trustee shalt only be reguired to report the earnings and condition of the Business
Entities in accordance with standard business accounting practice;

g. Toretain in Business Entities such net earnings for working capital and other
purposes of the Business Entities as the Trustee may deem adwsable in conformity with sound business
practice;

h. To selt or liquidate all or any part of the Business Entities at such tme and
price and upon such terms and conditions (including credit) as the Trustes may determine. My Trustee
isspecifically authorised and empowered to make such sale to any person, including any partner, officer,
or employes of the Business Entities, a fiduciary, or to any bencficiary; and

i. To guaranty the obligations of the Business Entities, or pledge assets of a trust
1o secure such a guaranty.
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11.  Principal and Income. To allocate items of income or expense between income
and principel as permitted or provided by the laws of the State of Florida but without limiting the
availability of the estate tax marital deduction, provided, unless otherwise provided in this instroment,
the Trustee shail establish out of income and credit w principal reasonable reserves for depreciation,
obsolescence and depletion, determined to be equitable and fair in accordance with some recognized
reasonable and preferably uncomplicated trust accounting principle and; pravided, further that the
Trustze shall nat be required to provide a rate of retern on unproductive prope:ty unjess otherwise
provided in this instrument.

12, Life Insurance. With respect to any life insurance policies constituting an asset
of a trust, to pay premiums; to apply dividends in reduction of such premiums; to borrow against the cash
values thereof; to canvert such policies into other farms of insurance, including paid-up insurance; to
exercise any settlement options provided in any such policies; to reccive the proceeds of any policy upon
jts maturity and to administer such proceeds as a part of the principal of the Trust; and in general, to
exercise all other options, benefits, rights and privileges under such policies.

13, Contipuing Power. To continue to have or exercise, after the termination of a
trust, in whole or in part, and until final distribution thereof, all title, pawer, discretions, rights and duties
conferred or imposed upon the Trustee by law or by this Agreement or during the existence of the trust.

14, Exoncration. To provide for the exoncration of the Trustee from any personal
liability on account of any amangement ot contract eitered into in a Fiduciary capacity.

15.  Agreements. To comply with, amend, modify or rescind any agreement made
during my lifetime, including those regarding the disposition, management or continuation of any closely
held unincorporated business, corporation, partnership or joint venture, and including the power to
complete contracts to purchase and sei] real estate.

16.  Yoting. To vote and give proxies, with power of substitution to vote, stocks,
bonds and other securities, or not to vote a security.

17.  Combination of Shares. To hold the several shares of a trust or several Trusts as
a common fund, dividing the income proportionaiely among them, to assign undivided interests to the
several shares or Trusts, and to rmake joint investments of the funds belonging to them. For such
purposes and insofar as may be practicable, the Trustee, to the extent that division of the trust estsie is
directed hereby, may administer the trust cstate physically undivided until actual division thereof
becomes necessary to make distributions. The Trustee may hold, manage, invest and account for whole
or fractional trust shares as a single estatc, making the division thereof by appropriate entries in the
books of account only, and may alloczte to cach whole or fractional trust share its proportionate part of
all receipts and expenses; provided, however, this carrying of severa) Trusts as & single estate shall not
defer the vesting in possession of any whale ar fractional share of a trust foc (he beneficiaries thereof at
the times specified herein.

Siviom L. BessTeDe
AMENDED AND RESTATED TRUST AGRESMENT -13-

LAW OFFICES® P

TESCHER & SPALLINA F.A.

TS007374





. 18.  Reimbursement. To reimburse jtselffiom a trust for reasonable expenses incurred
in the gdmhisuaﬁm thereof,

19.  Reliance Upon Communication. Torely, in acting under a trust, upon any letter,
notice, certificate, report, stetement, document or other paper, or upon any telephone, telegraph, cable,
wircless o radic message, il belicved by the Trustee to be genuine, and fo be signed, sealed, ecknowl-
edged, presented, sent, delivered or given by or on behalf of the proper person, firm or corporation,
without incurring liwbility for any action or inaction based thereon.

20. Assumptions. To assume, in the absence of written notice to the contrary from
the person or persons concerned, that a fact or an event, by reason of which an interest or estate under
4 trust shall commence or termninate, does nat exist or has not occwrred, without incutring lability for
any action or inaction based upon such assumption.

21, Sepvice as Custodian. To scrve as successor custodian for any beneficiary of any
gifis that I may have made under any Transfer to Minors Acl, if at the tima of my death no custodian is
named in the instrument creating the gift.

22.  Removal of Assets. The Trustee may remove from the domiciliary state during
the entire duration of a trust or for such lesser period £s it may deem advisable, any cash, securities or
other property at any time in its hands whether principal or not, and to take and keep the same outside
the domiciliary state and at such place or places within or outside the borders of the United States as it
may determine, without in any event being chargeable for 2ny loss or depreciation to the trust which may

result therefrom.

23, Change of Situg. The situs and/or applicable law of any trust created hereunder
may be transferred to such other place as the Trustee may deem to be for the best interests of the trust
estate. In s0 doing, the Trustee may resign and appoint a successor Trustee, but may remove such
successor Trustee so appointed and eppoint others. Each successor Trustee may delegate any and el!
fiduciary powers, discretionary and ministerial, to the appointing Trustee as its agent.

24, Fiduciary Outside Domjciliary State. In the event the Trustee shall not be able
and willing 1o &ct es Trustee with respect to any property located outside the domiciliary state, the
Trustee, without order of court, may appoint another individual or corporetion (including any employee
or agent of any appointing Trustce) to act as Trustee with respect to such property. Such appointed
Trustee shall have all of the powers and discretions with respect io such properiy as are herein given to
the appointing Trustee with respect to the remaining trust assets. The appointing Trustee may remave
such appointed Trastee and appoint another upon ten (10) days notice in writing. All income from such
property, and if such property is sold, exchanged or otherwise disposed of, the proceeds thercof, shall
be remitted to the appointing Trustee, o be held and administered by it #s Trustee hersunder. Such
appointed Trustee may employ the appointing Trustee as agent in the administration of such property.
No surety shall be required on the bond of the Trustee or agent acting under the provisions of this
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paragraph. No periedic court accounting shall be required of such appointed Trustee, jt being my
intention to excuse any statutory accounting which may ordinarily be required.

25,  Additons. To reeeiveandaccept additions to the Trusts in cash or in kind from
donors, executors, administratoss, Trustee or atiorneys in fact, mcludmgaddiuons of my property by the
Trustee or others as my attorneys in fact.

26.  Title and Posggeseion. To have title to and possession of all real or personal
property held in the Trusts, and to register or hold title to such property in its own name or in the neme
of jts nominee, without disclosing its fiduciary capacity, or in begrer form.

27.  Dealing with Estates. To use principal of the Trusts to make loans to my estate,
with or without interest, and to make purchases from my estate.

28.  Agents. To employ persons, including attormeys, auditors, investment advisers,
and agents, even ifthey are the Trustee or associated with the Trustee, o advise or assist the Trustes in
the performance of its administrative duties and to pay compensation and costs incurred in connection
with such employment from the assets of the Trust; to act without independent investigation upon their
recommendations; and, instead of acting personally, to employ one or more agents to perform any act
of administration, whether or not discretionary, ' )

29 Tax Elections. To file tax returns, and to exercise all tax-related elections and
optionsat its discretion, without compensating adjustments or reimbursernents between any of the Trusts
or any of the trust accounts or any beneficiaries, .

B. Besignation. A Trustee may resign with or without cause, by giving no less than 30 days
- advance written notice, specifying the effective date of such resignation, to its successor Trustee and to
the persons required and in the manner provided under Fla.Stats. §§736.0705(1)(a) and 736.0109. As
to-anyrequired recipient, deficiencies in fuifilling the foregoing resignation requirements may be wajved
in a writing signed by such recipient. Upon the resignation of a Trustee, such Trustee shall be entitled
to reimbursement from the trust for all reasonable expenses incurred in the settlement of accounts and
in the transfer of assels to his or her successor.

C.  Appointment of Succesaor Trustee.

1. Appointment. Upon a Trustee's resignation, or if a Trustze becomes Disabled or
for any reason ceases to serve as Trustee, | may appoint any person or parsons as successor Trustee, and
in default of such appointment by me, ROBERT L. SPALLINA and DONALD R. TESCHER shall serve
together as successor co-Trustees, or either of them alone as Trustee if either of them is unable to serve.
Notwithstending the foregoing, if 8 named Trustes is not a U.S. citizen or resident at the time of
commencement of his term as Trustee, such Trustee should give due consideration to declining to serve
to avoid potential adverse U.S. income tax consequences by reason of the characterization of s trust

<
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hereunder ay a foreign trust urdder the Code, but shall not be construed to have any duty to so decline if
such Trustee desires to serve.

2. Specific Trusts. Notwithsianding the preceding provisions of this Subparagraph
1V.C, subsequent to my death I specifically appoint the following person or persons as Trustes of the
following Trusts under the following described circurnstances provided that the foregoing appointments
shall apply when and to the extent that no effective appointment is made below:

. Trustee of Separgic Trusts for My Grandchildren. Each grandehild of

mine shall serve as co-Trustee with the immediate parent of such grandchild which parent is also a child
of mine as to all seperate trusts under which such grandchild is the sole current mandatory or
discretionary income beneficiary upon attaining the age of tventy-five (25) years, and shall serve ag sole
Trustee of such trusts upon attaining the age of thirty-five (35) years. While serving alone as Trustes,
a grandchild of mine may designate & co-Trusiee that is not a Related or Subordinate Party to serve with
such grandchild and such grandchild may remove and/or replace such co-Trustee with another that is
not a Related or Subordinate Party from time to time.

b, . .
Grandchildren. Inregard to a acpa.ram tmst hcld for a lmca! desccndant ofmme other ﬂ'lan a grandchxld
of mine which lineal descendant is the sole current mandatory ar discretionaty income beneficiary, cach
such lincal descendan shall serve as co-Trustee, or sole Trustee if the preceding described Trustess
cease or are unable ta serve or to continue ta serve, ofhis or her separate trust upon attaining age twenty-
five (25) years. While serving alone as Trustee, a lines] descendant of mine other than a grandchild of
mine may designate a co-Trustee (o serve with such lineal descendant and such lineal descendant may
remove and/or replace such co-Trustee with another from time to time.

3 Successor Trustees Mot Provided For,. Whenever & successer Trustee or co-

Teustee is required and no successor or other functioning mechanism for succession is provided for
under the terms of this Trust Agreement , the last serving Trustee or the last person or entity designated
to serve as Trustee of the applicable trust may appoint his or her successor, and if none is so appointed,
the following persons shall appoint a successor Trustee (who may be one of the persons making the

appointment):

a The remaining Trustees, if any; otherwise,

b. A majority of the permissible current mandatory ordiscretionary income
beneficiaries, including the natural or legal guardians of any beneficiaries who are Disabled.

A successor Trustee appainted under this subparagraph shall not be a Related or Subordinate Party of
the trust. The appeintment will be by a written document executed by such person in the presence of two
witnesses and acknowledged before a notary public deliverad to the appointed Trustee and to me if1am
living and not Disabled or in a valid last Will, Notwithstanding the foregoing, a designation under this
Subparagraph of a successor trustee to a corporate or entity trustee shall be limited to a corporate or
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entity trustee authorized to serve as such under Florida law with assets under trust management of no
less than one billion dollars.

4, Power to Remove Trustee. Subsequent to my death, the age 35 orolder
permissible carrent mandatory or discretionary income beneficiaries from time to time of any trust
established hereunder shall have the power to unanimously remove a Trustee of such trust at any time
with or without cause, other than a named Trustee or successor Trustee designated hereunder, or a
Trustee appointed by me daring my lifetime or under my Will or otherwise at the time of my doath, with
the successor Trustee to be determined in accordence with the foregoing provisions.

D. Method of Appointment of Trustee. Any such appointment of a successor Trustee by
a person shall be made in a written instrument executed by such parson in the presence of two witnesses

and acknowledged before 2 notary public which is delivered to such appeinted Trustee during the
[ifetime of the person making such appointment, or any such appomiment of a successor Trustee by 8
person may be made under the last Will of such person.

- ' Power. Any power to remove andfor
rcplaoe a trustee hereunder that is gnnted toan mdmdual (including such power when reserved to me)
is personal to that individual and may not be exercised by & guardian, power of attomey holder, or other

legal repressntative or agent.

. Succassor Fiduciaries, No Trustee is responsible for, nor has any duty ta inquire into,
the administration, acts or omissions of any executor, administrater, Personal Representative, or trustee
or attorney-in-fact adding property to these Trusts, orofany predecessor Trustes. Each successor Trustee
has all the powers, privileges, immunities, rights and title (without the execution of any instrument of
transfer or any other act by any retiring Trustes) and all the dulies of all predecessors.

1. Liability in General. No individual Trustee (that is, a Trustee that is not a
corporation or other entity) shall be liable for any of his ot her actions or failures to act as Trustee, even
ifthe individual Trustes is found by a court to have been negligent or in breach of fiduciary duty, except
for liability caused by his or her actions or failures to act done in bad faith or with reckiess indifference
to the purposcs of the trust or the interests of the beneficiaries. Each Trustee that is a corporation or other
entity will be liable for its actions or failures to act that are negligent or that breach its fiduciary duty,
without contribution by any individual Trustee,

2. Indemnification of Trustee. Except in regard fo liabilities imposed on a Trustee
under Subparagraph [V.G. |, each Trustee shall be held harmless and indemnified from the assets of the
trust for any liability, damages, attarney’s fees, expenses, and costs incurred as a result of its service as
Trustee. A Trustee who ceases to serve for any reason will be entitled to receive reasonable security from
the assols of the trust to protect it from liability, and may enforce these provisions for indemnification
against the current Trustes or against amy assets held in the trust, or if the former Trustes is an individual
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and not & corporation or other entity, against any beneficiary to the extent of distributions received by
that beneficiary. This indemnification right extends to the estate, pc.rsunal representatives, legal
successors and assigns of a Trustee.

3 indemnification of Trustec - Additional Provisions. | recognize that ifa.

beneficiary accuses a Trustee of wrongdoing or breach of fiduciary duty, the Trustee may have a conflict
of interest that ordinarily would prevent it from paying legal fees and costs from the trust estate to defend
itself. I do not want to put a financial burden on any individual named to serve as a Trustee. Just as
important, | do not want an individual who has been selected 1o serve as a Trustee to be reluctant to
aceept the position, or while serving to be intimidated in the performance of the Trustee's dutics because
of the threats of lawsults that might force the Trustee to pay fees and costs from the Trustee's personal

resources. For thisreason, | deliberately and intentionally waive any such conflict of interest with respect

to any individual serving as Trustee so that he.or she can hire counse] to defend himseif ar herself against
allegations of wrongdoing or if sued for any reason (whether by a beneficiary or by someune else) and
pay all fees and costs for his or her defense from the trust estate unti! the dispute is resolved. I understand
and agree that a court may award, disallow or allocate fees and costs im whole or in part after the dispute
is resolved, as provided by law. The Trustee will account far all such fecs and costs paid by jt'as
provided by law. This provision shall not apply to any Trustee that is a corporation or other entity.

H. Compengation, Bond. Each Trustec js entitled to be paid reasonable compensation for .

services rendered in the administration of the trust. Reasonable compensation for a non-individual
Trustee will be its published fee schedule in effsct when its services are rendered unless otherwise
agreed in writing, and except as follows. Any fees paid to a non-individual Trustee for making principal
distributions, for termination of the trust, and upon termination of its services must.be based solely on
the value of its services rendered, not on the value of the trust principal, During my lifetime the Trustee's
fees ere to be charged wholly against income (to the extent sufficient), unless directed otherwise by me
in writing. Each Trustee shall serve without bond.

L Malntenance of Records. The Trustee shall maintain accurate accounts and records.
It shall render annual statements of the receipts and disbursements of income and principal of a trust
upon the written request of any adult vested beneficiary of such trust or the guardian of the person of any
vested beneficiary and the approval of such beneficiary shail be binding upon all persons then or
thereafter interested in such trust as to the matters and transactions shown on such statement. The
Trustee may at any time apply for a judicial seftlement of any account. No Trustee shall be required to
file any statutory or other periodic accountings of the administratjon of a trust.

J. Interested Trustee. The Trustce may act under this Agreement even if inlerested in
these Trusts in an individual capacity, as a fiduciary of another trust or estate (including my estate) or
in any other capacity. The Trustee ray in good faith enter into a sale, encumbrance, or other transaction
involving the investment or management of trust property for the Trustee's own personal account or
which is otherwisc affected by a conflict between the Trustee's fiduciary and personai interests, without
liability and without being voidable by a beneficiary. The Trustee is specifically authorized 10 make
loans to, to receive loans from, or to sell, purchase or exchange assets in a transaction with (i) the
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Trustee's spouse, (ii} the Trustee's children or grandchildren, siblings, parents, or spouses of such
petsons, (iif) an officer, dircctor, employee, egent, or attorney of the Trustee, or {iv) a corporation,
partnership, limited lisbility company, or other business entity in which the Trustee has a financial
interest, provided that in any transaction the trusts hereunder recerve fair and adequate consideration in
money or money's warth. The Trustee mey renounce any interest or expectancy of & trust in, or an
opportunity to pasticipate in, specified business opportunities or specified classes or categories of
business opportunities that are presented to the Trustee. Such renunciation shall not prohibit the Trustee
from participating in the Trustee's individual capacity in such opportunity or expectancy.

K Third Parties. No one dealing with the Trustee need inquire into its authority or its
application of property. '

L. Merger of Trugts. If the Trustee is aiso rustee of a trust established by myself or

_ another person by will or trust agreement, the beneficiaries to whom income and principal may then be
paid and then operative térms of which are substantially the same as those of & trust held under this
Agreement, the Trustee in its discretion may merge either such trust into the other trust. The Trustee,
in exercising its discretion, shall consider economy of administration, convenience to the beneficiaries,
tax consequences and any other factor it considers important. If it is later necessary to reestablish the
merged trust as separate trusts, it shall be divided proportionately to the value of each trust at the time

of merger.

M. Multiple Trustees. If two Trustees are serving at any time, any power or discretion of
the Trustees may be exercised only by their joint agreement. Either Trustze may delegate to the other
Trustee the autherity 1o act on behalf of both Trustees and to exercise any power held by the Trustees.
if more than two Trustees arc serving at any time, and unless wmanimous agreement s specifically
required by the terms of this Trust Agresment, any power or discretion of the Trustess may be exercised
anly by 2 majority. The Trustees may delegate to any one or more of themselves the authority to act on
behaif of all the Trustees and to exercise any power held by the Trustees. Trustees who consent to the
delegation of authority to other Trustees will be iiabie for the consequences of the actions of those other
Trustees as if the consenting Trustees had joined the other Trustees in performing those actions, A
dissenting Trustee who did not consent to the delegation of authority to another Trustee and who has not

Jjoined in the exercise of a power or discretion cannot be held liable for the consequences of the exercise.

A dissenting Trustee who joins only at the direction of the majority will not be lieble for the
consequences of the exercise if the dissent is expressed in writing deljvered to any of the othey Trustees
before the exercise of that power or discretion.

ARTICLE V. ADDITIONAL TAX AND RELATED MATTERS

A, GST Trusty. | ditect(a) that the Trustee shall divide any trust to which there is allocated
any GST exemption into two separate Trusts (cach subject to the provisions hereof) so thar the
generation-skipping tax inclusion ratio of one such trust is zero, (b) any property exempt from
generstion-skipping taxation shall be divided as otherwise provided herein and held for the same persons
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designated in Trusts separate from any property then also so divided which is not exempt from
generation-siipping taxation, and (c) if upon the death of a beneficiary a taxabie termination would
otherwise occur with respect to any property held in trust for him or her with an inclusion ratio greater

* than zero, such beneficiary shall have with respect only to such property a power to appoint such

fractiona! share thereof which if included in such beneficiary’s gross estate for federal cstate tax purposes
(without allowing any deduction with respect to such share) would not be taxed at the highest federal
estate tax rate and such fractional share of such property shall be distributed to such persons including
only such beneficiary’s estate, spouse, and issue, as such beneficiary may appoint, and any part of a trust
such beneficiary does not effectively appoint shali be treated as othierwise provided for disposition upon
his or her death, provided, if upoa his or her death two or more Trusts for his or her benefit are directed
to be divided among and held or distributed for the same persons and the generation-skipping tax
inclusion ratio of any such trust is zero, the amount of any other such Trust to which there is allocated
any of such beneficiary’s GST exemption shall be added to the Trusts with generation-skipping tax
melusion ratios of zero in equal shares. For purposes of funding any pecuniary payment to which there

" is nllocated any GST exemption, such payment shall be satisfied with cash or property which fairly

represents appreciation and depreciation {(occurring between the valuation date and the date of
distribution) in all of the assets from which such distribution could be made, end any pecuniary payment
made before a residual transfer of property to which eny GST exemption is allocated shall be satisfied
with cash or property which fairly represents appreciation and depreciation (occurring between the
valuation date and the date of distribution) in all of the assets from which such pecuniary payment could
be satisfied and shall be allocated a pro rata share of income earned by all such assets between the
valuation date and the date of payment. Except as otherwise expressly provided hersin, the valuation
date with respect to any property shall be the date as of which its value is determined for federal estate
tax purposes with respect to the transferor thereof, and subject to the forsgoing, property distributed in
kind in satisfaciion of any pecuniary payment shall be selected on the basis of the value of such property
on the valuation date. All terms used in this peragraph which are defined or explained in Chapter 13 of
the Code or the regulations thereunder shall have the same meaning when used herein. | request (but do
not require) that if two or more Trusts are held herounder for any person, no principal be paid to such
person from the Trusts with the lower inclusion ratios for genceration-skipping tax purposes uniess the
trust with the highest inclusion ratio has been exhausted by use, consumption, distribution or otherwise
or is not reasonably available. The Trustee is authorized end directed to comply with the provisions of
the Treasury Regulations interpreting the generation skipping tax provisions of the Code in severing or

combining any trust, creating or combining separale trust shares, allocating GST exemption, or

otherwise, as necessary to best accomplish the foregoing allocations, inclusion retios, combinations, and
divisiens, including, without limitation, the payment of “appropriate interest” as deiermined by the
Trustee as that term is applied and used in szid Regulations.

ivi - Accounts. In the event that this trust or any trust created under
this Agreement is ﬂ1e beneﬁcmry of an Individual reticement account established and majintained under
Code Section 408 or a qualified pension, profit sharing or stock bonus plen established and maintained
under Code Section 401 (referred to in this paragraph as “IRA™), the following provisions shall apply
to such trust:
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- 1. 1 intend that the beneficiaries of such trust shail be beneficiaries within the
meaning of Code Section 401{a)}(9) and the Treasury Regulations thereunder. Ali provisions of such trust
shall be construed consistent with such intent. Accordingly, the following provisions shall apply to such
trust: .

8 No benefits from any IRA may be used or applied for the payment of any
debts, taxes or other claims agamst my estate as set forth in the later paragraph captioned “"Taxes", unless
other assets of this trust are not available for such payment.

b. In the event that a beneficiary of any trust created under this Agresment
has a testamentary general power of appointment or a limited power of appointment over alf or any
pottion of any trust established under this Agreement, and if such trust is the beneficiary of any benefits
from any IRA, the beneficiary shall not appoint eny part of such trust ta a charitable crganization or to
lineal descendant of mine (or a spouse of  lineal descendantof mine) whe isolder than the beneficiary
whose life expectancy is being used to calculate distributions from such [RA.

2. The Trustee shall daliver a copy of this A greement to the custodian of any IRA
of which this trust or any trust created under this Agreement is the named beneficiary within the time
period prescribed Code Section 40]1(a)X9) and the Treasury Regulations thereunder, along with such
additional items required thereunder. If the custodian of the IRA changes after a copy of this Agreement
has been provided pursuant to the preceding sentence, the Trusice shall immediately provide a copy of
this Agreement to the new custodien. The Trustee shall request each custodian to complete a receipt of
the Agreement and shall attach such receipt to this Agreement. ‘The Trustee shall provide a copy of each
amendment of this Agreement to the custodian and shall obtain a receipt of such amendment,

C.  Gift Transfers Made From Trust Duriag My Lifetime. | direct that all gift transfers
made from the trust during my lifetime be treated for afl purposes as if the gift property had been first
withdrawn by (or distributed to) me and then transferred by me to the donees involved. Thus, in each
instance, even where title to the gift property is transferred directly from the name of the trust (or its
nominee) into the name of the donee, such transfer shall be trested for all purposes as first a withdrawal
by (or distribution of the property to) me followed by a gift transfer of the property to the donee by me
as donor, the Trustee making the actual transfer in my behalf acting ag my attorney in fact, this paragraph
being, to that extent, a power of attorney from me to the Trustee to make such transfer, which powes of
attorney shall not be affected by my Disability, incompetence, or incapacity.

D. Gifts. If 1 am Disabled, I authorize the Trustee to make gifts from trust property during
my lifetime for estate planning purposes, or to distribute amounts to my legatty appointed guardian or
to my attorney-in-fact for those purposes, subject to the following limitations:

1. Recipients. The gifts may be meade only to my lineal descendants or to trusts
primarily for their benefit, and in aggregate annual amounts to any one such recipient that do not exceed
the exclusion amount provided for under Code Section 2503(h).-
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2. Trustee Limited. When a person eligible to receive gifts is serving as Trustee,
the aggregate of all gifts to that person during the calendar year allowable under the preceding
subparagraph | . shall thereafter not exceed the greater of Five Thousand Dollars ($5,000), or five percent
{(5%) of the aggregate value of the trust estate, However, gifts completed prior to a recipient's
commencing fo serve as Trustee shall not be affected by this limitation. ,

3. -Chariteble Pledges. The Trustee may pay any charitable pledges | inade wlule
" I'was not Disabled (even if nat yet due).

E. Death Costs. [fupon my death the Trustee hold any United States bonds which may be
redeemed at par in payment of federal estate tax, the Trustee shall pay the federal estate tax due because
of my death up to the amount of the par value of such bonds and interest accrued thereon at the time of
payment. The Trustee shall also pay from the trust all of my following death costs, but if there is an
acting executor, administrator or Personal Representative of my estate my Trustee shall pay only such
amounts of such costs as such executor, administrator or Personal Representative directs;

1. my debts which are allowed a5 claims apainst my estate,
2. my funeral expenses without regard to legal limitations,
3 the expenses of administering my estate,

4, the balance of the estate, inheritance and other death taxes “(excluding
generation-skipping transfer taxes unless arising from direct skips), and interest and penalties thereon,
due because of my death with respect to all property whether or not passing under my Will or this
Agreement (other than property over which | bave a power of appointment granted to me by another
person, and qualified terminable interest property which is not held in a trust that was subject to an
election under Code Scetion 2652(a)(3) at or about the time of its funding) and life insurance proceeds
on policies insuring my life which proceeds are not held under this trust or my probate estate at or by
reason of my death), and

5. any gifts made in my Will or any Codicil thereto.

The Trustee may mske any such peyment either to my exscutor, administsator or Personal
Representative or directly to the proper party. The Trustee shall not be reimbursed forany such payment,
and is not responsible for the correctness or application of the amounts so paid at the direction of my

executor, administrator, or Personal Representative. The Trustee shall not pay any of such death costs

with any asset which would not otherwise be included in my gross estate for federal or state estate or
inheritance tax purposes, or with any asset which otherwise cannot be s used, such as property received
undera limited power of appointment which prohibits such use. Further, no payment of any such death
costs shall be charged agzinst or paid from the tangible personal property disposed of pursuant to the
prior paragraph captioned "Disposition of Tangible Personal Property."
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F. Subchapter S Stock. Regardless of anything herein to the contrary, in the eventthat after
my death the principal of a trust includes stock in & corporation for which there is a valid election to be
treated under the provisions of Subchapter S of the Code, the income beneficiary of such a trustisa U.S.
citizen or U.S. resident for federal income tax purposes, and such trust is not an "clecting small business
trust® under Code Section 1361 (e){1) in regard to that corporation, the Trustee shall (a) hold such stock
a5 a substantially separate and independent share of such trust within the meaning of Code Section
663(c), which share shali otherwise be subject to all of the terms of this Agreement, (b) distribute all of
the income of such share to the one income beneficiary thereof in annual or more frequent installments,
{c) upon such beneficiary's death, pay all accrued or undistributed income of such share to the
beneficiary's estate, (d) distribute principal from such share during the fifetime of the income beneficiary
only to such beneficiary, notwithstanding any powers of appointment granted to any person including
the income beneficiary, and (¢) otherwise adininister such share in a manner that qualifies it as &
“qualified Subchapter S trust® as that term is defined in Code Section 1361 (d)(3), and shall otherwise
manage and administer such share as provided under this Agreement to the extent not inconsistent with
the foregoing provisions of this paragraph,

G. Residence as Homestead. | reserve the right {o reside upon any real property placed in
this trust as my permenent residence during my life, it being the intent of this provision to retain for
myself the requisite beneficial interest and possessory right in and to such real property to comply with
Section 196.041 of the Florida Statutes such that said beneficial interest and possessory right constitute
in all respects "equitable titlc to real estatc™ as that term is used in Section 6, Article VII of the
Conatitution of the State of Florida. Notwithstanding anything contained in this trust to the contrary, for
purposes of the homestead exemption under the laws of the State of Florida, my interest in any real
property in which [ reside pursuant to the provisions of this trust shal) be deemed to be an interest in real
property and not personalty and shall be deemed my homestead,

[remainder of page intentionally left blank}
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IN WITNESS WHEREOF, the parties hereto have executed this Amended and Restated Trust
Agreement on the date first above written.

SETTLOR and TRUSTEE:

SIMON L. BERNSTEIN

¢d by SIMON L. BERNSTEIN in our presence, and at the request of
BERNSTEIN and each other, we subscribe our names as witnesses
-2012:

STATE OF FLORIDA
8s.

COUNTY OF PALM BEACH

The foregoing instrument was scknowledged before me thiszf)lay of JLA ! ¥ N2,

by SIMON L. BERNSTEIN. '
.

[Seal with Commission Expiration Date]
mmnmil‘cm OFFLONIDA

Personally Known or'Produced Identification
Type of ldentification Produced
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SIMON L. BERNSTEIN

IRREVOCABLE TRUST AGREEMENT

P

THIS AGREEMENT, made thizs _» day of ”fﬁ/ , 2008,
between SIMON L. BERNSTEIN, of Palm Beach County, Florida called “Trustor,™
and WILMINGTON TRUST COMPANY, a Delaware corporation, called “Trustes "
WITNESSETH:

WHEREAS, Trustor desires to establish 2 trust of the property described in the
attached “Schedule A” and other property which may be added from tiane bo time, all of which is
hegesfter called the “trust fund;” and

WHEREAS, Trustee accepts such trust and agrees to administar it in accordance
vrith the terms and conditions of this agreement;

NOW, THEREFORE, Trustor hereby gives Trustee the property described in
“Sehedule A,” in trust, for the following purposes:

SECTION 1: DISTRIBUTION.

A During Trustor’s Lifetime. During Trustor’s lifetime, Trustee may, from
time to time and subject to Subsection D) of this Section |, distribute all, some, or none, of the net
income and principal  Trustor and Trustor's wife, SHIRLEY BERNSTEIN, as Trusies deems
appropriate. Trustee shall take into account other sources of funds availsble to themy Trustee
shall accumulaic any net income not so distributed and add it to principal, to be disposed of as a

part of 1t

B. On Trustor's Death. On Trustor’s death, Trustee shall distribute the trust
fund 1o such person or persons, other than Truster, Trustor's creditors, Trustor’s estate, and the
creditors of Trustor's estate, in such manner and amounts, and on such terms, whether in trust o
otherwise, as Trustor effectively appoirts by specific reference hereto in his Will. However,
Trustor may, from lime to time, release this special power of appointment, in whole or in part, by
a wrinien insrument delivered 1o Trusiee during his lifstime. On Trustor's death, Trusice shall
distribute the remaining assets of this Trust 1o the then serving Trusiee of the SIMON L.
BERNSTEIN TRUST AGREEMENT dated May 13. 2008, as may be amended and restated
from time to time, 1 be held and adminisicred as provided thereunder,

C. Contingent Gift. If at any time Trustee holds any portion of the principal
of any trust not disposed of effectively under the previous provisions, then at such time Trustee
shall distribante such principal, free firom tnst, 10 such thén living person or persons as are then
determined to be Trustor's distributess by the application of the intestacy laws of the State of
Delaware governing the distritution of intestate personal propenty then in effect, as though
Trustor had died at tha particular time, intestate, a resident of the State of Delaware and owning
such property then so distributable.
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D. Distribution Advisar. Trustee shall exercise ite discretionary power to
distribrute incoms and/or principal to Trusier's wife pursuant to Subsection A of this Section |
only with the written consent of the distribution adviser who shall be Trustor, so long as be is
wiltmg and able 10 act in such capacity. I at any time there i9 no distribution adviser, o¢ if such
adviser failz 1o express in writing to Trusiee comsent or disepproval as to the exercise of any
discretionary power within fifteen (13) calendar devs after Trustee has seot a8 written roquest for
stich consent to such adviser™s kag) known sddress by certified mul (or by any other means for
which the sender shall have evidence of reccipt by the addressee), Trustee mav act in the matter
as it doemns appropriate, The distribution adviser shall act in a fiduciary capacity and conform o
the purposes of this agreement Such adviser shall have no duty to inguire into or see to the
performance by Trustee of its duties under this agreement. The distribution adviser shall receive
no compensation and shall not be reimbursed for expenses incurred while acting as such adviser,

SECTION 2: WITH SIMILAR TRUSTS.

If at any ume & trust is set aside for any person or persons under the t2rms
of this agicement which is substantially the same as any other trost established for that person or
persons by Trusior or Trustor’s wife, Trusiee may, in itz sole discrefion, merge the trust crealed
hereunder with the other trust for such person or persons, and the two trusts shall thereafter be
held, administercd, and distributcd as one.

SECTION 3. ALTERNATIVE METHODRS OF DISTRIBUTION.

Trustee may take any reasonable steps to disburse funds 1o or for a beneficiary,
including: (i} distribution, etther by hand or mail, to the beneficiary or the guardian of the person
or property {whether the guardisn is formally appointed or a natural guardian), (ii) distribution 1o
a custodian for the beneficiary under the Uniform Tramsfers to Minors Act {or similar statute) of
any state, (i1} deposit to the account of the beneficiary in any federally insured depesitory, or
(tv) direct application for the benelit of the beneficiary.

-

SECTION 4 SPENDTHRIFT PROVISION.

Mo beneficiary (including Trustor) may alienate or in any cther manner, whether
voluntary or involintary, assign, transfer, pledge, or mortgage his or ber imerest in any trust
hereunder, and no one (inciuding a spouse or former spouse) may attach ar otherwise reach any
interest of any benefictary hereunder to satisfy a claim against that beneficiary, whether the
claim is legal or equilable in ongin. The provisions of this Scovion shall not limit ar otherwise
affect any power of appointment conferred upon a beneficiary or the right of a bencficiary to
disclaim or cleasc any interest crcated hercunder, This Section constibites a restriciion of the
transfer of Trustor's beneficial interest in the trust fund that is enforocabie under applicable norn-
bankruptcy laws within the meaning of Section 541(c}(2) of the Bankrupicy Code (1] USC, §
34 1{eX2)) or any other similar or successor statute,
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SECTION 5: PAYMENT OF DEATH TAXES, DEBTS, AND EXPENSES OF
ADMINISTRATION.

On the death of the Trustor, Trustee shall, unless otherwise directed by the
bencficiary's Will or Revocable Trust Agreement, disinbute 10 the Personal Representative of
the beneficiary’s cstate an amount aqual i the sum of all additional transfer taxes and costs of
administration payable by such Personal Representative as a result of the inclusion of the trust in
the Trustors estate. Certification of such Personal Representative as to the amount of such
additional taxes and costs will be deterrmmative for all purpnses.  Trustee shall make such
distributions directly to the appropriate payee, if so directed by such Personal Representative.

SECTION &: TRUSTEE'S POWERS,

[n addition to those powers gramted by law, Trustee is specifically authorized and
empowered, in its sole discration, but subject to the provisions of Section 7:

A.  To sell at public or privale sale, exchange for like or unlike propenrty,
convey, lease for terms longer or shorter than the trust, and otherwise dispose of any or all
property held hereunder, for such price and upon such terms and credits as it degms proper.

B. To invest in any kind of property, real, personal, or mixcd, regardless of
the laws goveming investments by Aducianes, withoot any duty to diversify investments,

C. Unless otherwige directed by the investment adviser named in Section 7
hereof, to execute securities iransections, without necessity of providing written confirmation
thereof to such adviser at the time of setilement, and to execute securilics transactions through
any brokerage service, whether discount or full service, including Wilmington Brokerage
Scrvices at itz normal rates of compensaton, without diminution of compensation otherwise
payable to Trustee, even if Wilmington Trust Company is serving as Trustes.

D.  To vote direetly or by proxy at any election ot stockholders’ meeting any
shares of stock, excluding siock of Wikmingion Trust Corporation.

E. To participate in any plan or proceeding, including any voting trust plan
for liquidating, protecting, or cnforcing any interest in any property, or for Tcorganizing,
consolidating, merging, or adjusting the finances of any corporation issuing any such inferest: 1o
accept in lieu thereof any new or substituted stocks, bonds, ootes, or securities, whether of the
same: or 2 different kind or class, or with different priorities, rights, or privileges; ta pay any
assessSmEnt or any cxpense mérdenl thereto; and v do any other act or thing that it deems
necessary or advicable in connection therewith.

F. To deposit, or ammange for the deposit of, socunitics at Depository Trust
Company (DTC) and/or at any other securiti¢s depository or clearing comoration.
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G, To make any division or distribution in cash or in kind, or parily in cush
and partly in kind; and 1o slect to recognize taxable gain or loss resulting from a distribution.
Tmstee may consider the income tax basis of the property then available for division or
distribution, as well as the circumsiances of the beneficiaries, and need not make division or
distribution on & pro rata, asset-by-asset basis. Trustee shall not adjust the interest of any
beneficiary as e result of any action taken or forboyne under the provisions of this Sobsection G.

H. To make loans, against edequate collateral, 1w any person including the
Personal Representative of the estate of Trustor or any beneficiary and’or v purchase any
property al its then fair market value from any person including such Personal Representative,

I To borrow money from any person or corporation, including Trustee, and
to pledge or mortgage as socurity any real or personal property.

1B To litigate, submit tz arbitration, compromise, ar scitle any claim in favor
of or against any trust hereunder, and 10 execute all agreemenis, deeds, and releases necessary or
proper it connection therewith.

K. To retain attorneys-at-law, accountants, mvestment counsel, agents, and
other advisers without dimimirtion of compensation otherwise payable to Trustce,

L. To pay the taxes and expenses of manlaining, repaining, improving, and
insuring any real property held hereunder.

M. Ta receipt for the proceeds of any lift inswrance made pavabie to Trusiee,
to instituie amy suil or proceedings, and to take any action necessary to collect such proceeds.
However, Trustee need not institule any suit or proceeding unless its expenses, including caunsel
fees and costs, are available in the trust fund or are advanced or guaranteed in an amount and in a
manrer reasonably satisfactory to it

M. Ta renounce, in whole or in part, any property or interesi in property
which may bscome payable to any trust hereunder, except to the extent that the distribution of
such property resuiting from such remmciation is fundamentally moonsistent with the provisions
of this agreement.

Q. Te divide any trust bereunder into separate trusts if the purposes far which
the wust was created are better served thereby.

P To consider gains from the sale of capital assets in the trust 10 be part of a
mamdatory or discrelionary distribution of principal to a beneficiary.

SECTION 7: INVESTMENT ADVISER.

Trusiee shall exercise the powers hereinbefore granted to it in Subsections A, B,
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D, E, H and ] of Section 6 with respect to each trust kereunder only with the written consent or
ont the wistien dirsetion of the trvestment adviser of such trust, provided that: (i) Trustee shall
sell any Wilmingion Trust Corporation stock held by it hereunder unless specifically directed to
do otherwise by such adviser; (i) the purchase, sale, and voting of Wilmington Trust
Corporation stock shall be solely on the direction of the investment adviser: (iil) Trustee shall
mamge and imvest the otherwise uninvesied cash in each such trust in i1s sole discretion: (iv) the
investmenl adviser may at any time, or from tme to time, delegate 1o Trustee the authority to
exercise i its sole discretion the power to buy or zell any propenty (or, having delegated the
suthority te do so, revoke such authority); and (v} if at any time during the continuance of any
guch trust there shall he no investment adviser of such rust, or if the investment adviser of such
trust shall fail e communicate in writing to Trusiee his or her consent, disapproval, or direction
as toy the exercise of any of the aforesaid powers for which exercise the consent or dicection ol
such adviser shall be necessary, within twenty (20) days afier Trustse shall have sent to such
adviser, by certificd mail (or by any other means for which the scnder shall have svidence of
receipt by the addressee), al his or her last known address, a written request for suck consent or
direction {notwithstanding that Trustee shall be under no obligation to request any such
direction), then Trustee is hereby zuthorized and empowered o take such action in the premises
as it, m its sole discrstion, shall deem to be for the best interest of the beneficianies of such trust.
The investment adviser hereunder shall b2 Trusiar and Trustor’s wife, in the order named, while
willing and able 1o act in such cepacity. [nitially, Truster shall exercise such powers on the
direction of the investment adviser, but the investmen adviser may establish From time to time
whether the Trustee shall exercise such powers with the consent or on the direction of such
adviser. To qualify, any person appointed mvestment adviser of a trust hereunder shall deliver a
writien instrumeni to Trustee indicating acceptance and agreement that all powers conferred
upoa such adviser will be exercised in a fiduciary capacity for the exclusive interest of the
benpeficiaries. The investment adviser need not inquire into the Trustes's perfonnance of it
duties and shail not be held hiable for any loss whatsoever to any trust hereunder, unless it results
from actions taken in bad faith The investment adviser shall serve withgut compensation, but
the imvestment adviser (other than Trustor) may be reimbursed for out-of-pocket expenses,
including investment counsel fees.

SECTION §: ADDITIONS TO THE TRUST FUND.

With the consent of Trustes, any person may add property to any trust hereunder,
and such property shall thereafter be held by Trustee as a part thereof.

SECTION 9: [RREVOCABILITY.

This trust shall be imrevocable and rot subject to amendmem by Trustor or any
other person. However, Trustee is awthorized to modify or amend the provisions of this
agreement 1o ensure that this agreement is a qualified disposition under the Act. Trustze may rely
upon the advice of counsel! in wking any aclion pursusst to the autharity given to Trusiee, and
Trustee shall be without lishility therefor.

6 .
TESCHER & SPALLINA, P.A. é’i

T3003223






SECTION i0: PAYMENT OF INCOME.

Except where otherwise providad, the payment of the net income of any trust
herennder shall be made at such times as are convenient to the heneficiary and apreed to by
Trestee.

SECTION 11: NON-ACCRUAL OF INCOME.

Notwithstanding any statute or rule of law 1o the contrary, any income accrued or
on hand and not acwatly distributed to a beneficiary upon the termination of his or her intérest
shall be treated as though it had, in fact, accreed thereafier. Any income acerued upon shares of
stock or inferest-bearing property when delivered to Trustee shall be treated es though such
income had, m fact, accrued afer such delivery.

SECTION [2; THIRD PARTIES NOT OSLIGED TO FOLLOW FUNDS.

No person or corporation dealing with Trustes shall be obliged to see to the
application of money paid or property delivered to Trustee, to inguire into the propriety of
Trusiee's exercising its powers, or to determine the existence of any fact upon which Trustee's
power to perform any act hereunder may be conditioned.

SECTION 13: TRUSTEE'S COMPENSATION.

Trustes shall reoeive compensation for its services hereunder From time 10 time in
accordance with the current rates then charped by it for trusts of similar size enc character, If
Trustee renders any cxtraordinary services, it may receive additional compensation therefor,

SECTION [4: RESIGNATIO}

At any time during the rémainder of Truster's life, Trustee may resign by written
notice delivered to Trustor, and WILLIAM E. STANSBURY may remove Trusice by writtem
notice delivered to it. In either case, WILLIAM E. STANSBLURY may appoin? another bank or
trust company that is described in Section 3370(9) of the Act, as stccessor Trusiee by writlen
notice delivered to Trustee. Dunng Trustor’s lifetime, Trustee shall be deemed to have resipned
on the date on which: {i} it ceases o be a Tnmstee descnibed in Section 3570(9) of the Act; or (i)
4 court takes any action whereby such court declines to apply Delaware law in determining the
validity, construction, or administration of any trust hereunder or of the effect of the spendthrift
provision hereunder in any action broughl against trustee. Unless objections are filed as
provided below, Trustee ghall, within ninety (90) days afier it resigns or is removed, deliver any
assets held hereunder to the successor Trustee, If WILLIAM E. STANSBURY does not appoint
such a suceessor Trustee, Trustee may petiion the appropriate court to appoint such a suecessor
Trustee. Upon resignation or removal, Trustee shall deliver 2 statement of its activities to the
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datc of such resignation or removal for which it has not raporied 10 the person 10 whom Trusee
was dirccted to give notice of resipnation of who was authorized to remove Trustee.  Such
person shall have sixty {60} days from receipt of such statement to file with Trustee amy
objections to its actions as Trustee. 1f no such objections are filed, Trustee shall be withous amy
further liability or responsibality to any past, present, or futurc beneficiaries. No successor
Trustee shati be required io examine into the acts of its predecessaor Trustee, and each Successor
Trustee shall have responsibility only with respect 1o the property actually delivered to it by its
predecessar Trustee.

SECTION (5: SIMULTANEOUS DEATH.

If Trustor and Trustor's wife diz under circumstances where the order of deaths
cannot be determined, and if any of the principal i3 inclodable in Trusioe's estaté for transfer tax
purposes, then for the purposes of this agreement with respect to such principal, Trustor's wife
shall be deerned 1o have survived Trustor and died immediately thereafier.

SECTION [6: TRUST SITUS.

This agreement creates a Delaware trust, and all matters pertaining to the validity,
construction, and epplicetion of this agreement or o the administration of the trusts created by it
sghall be governed by Delaware law.

SECTION 17: DEFINITIONS.
A “Trstor’s wifie” refers to SHIRLEY BERMNSTEIN.

B. “Code™ means the Internal Revenue Code of 1986, as amended, or any
corresponding federal tax statute enacted after the date of this agreemnent. A reference to a
specific section of the Code refers not only lo that section but also to any conesponding
provision of any federal 1ax statute mclnd after the date of this agreement, az in effect on the
date of application.

C. “Transfer taxes” means all applicable federal estabe taxes (except
additional estate taxes imposed under Section 2032A of the JRC), statc estate or inheritance
taxes, znd generation-skipping rancfer taxes imposed on any “direct skip™ (as defined in Chapter
I3 of the Code) other than & direct skip from a wust or resulting from a disclaimer, and any
interest and penalties thereon. The izrm does not nclude federal or state gift taxes, generation-
skipping transfer taxes impesed on a “taxable termination,” a “taxable distribution,” or a “direct
skip" from a trust or resulting from a disclaimer, income taxes, real estate transfer taxes, or any
tax or duty imposzed by a fareign country or political subdivision thereof. In addition, the term
docs net include eny tax imposed by Section 2056A of the Code or any corresponding provision
of applicable state law

‘TESCHER & §PALL1NA, P.A.

&
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D. "Act” means the Delaware Qualified Dispesitions in Trust Act (12
Delaware Code Section 3570, ¢l scq.), a4 amended, or any comesponding Delaware stanie
enscied after the date of this agroement. A reference to a specific scction of the Act refers not
only to that section but also to any corresponding provision of any Delaware statute enacted after
the dale of this agreement, as 1n effect on the date of application.

E. Use of any gender in this agreement incindes the masculine, feminine and
neuler gerders as appropoete.  Use of the singular number includes the plural and vice versa
unless the context clearly requires otherwise.

E. “Peraonal Representative” means the executor or administrator of o
decedent’s estate and shafl include al] persons serving in such capacity from time to time.

G.  Use of the verb “shall™ in this agreement indicates 2 mandatory direction,
and use of the verb “may™ indicales authonization o take action,

H. Captions, headings and sub-headings, as used herein, are for convenience
oaly and have no legal or dispositive effect.

IN WITNESS WHEREOF, SIMDN L. BERNSTEIN, Teustor, has sct lns Hand and Seal
the <™ _ day of , 2008, and WILMINGTON TRUST COMPANY, Trustes,
has caused this agreemezt to be signed in its name by one of its Vice Presidents and its corporate
scal 1o be affixed by of its Assistamt Secretanics, the day of . 2008,

all dome in duplicate as of the dale of execution by Trustor, which date shali be the effective date
of this instrument.

( (SEAL)
/ﬁiflﬁN L. BERNSTEIN, Trustor

WILMINGTON TRUST COMPANY, Trustee

By:

Vice President

Antest: o
Aswistant Scerctary

g
TESCHER & SPALLINA, P.A.
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STATECGF FLORIDA )
) S8

COUNTY OF PALM BEACH )

n
The forgoing instument wes acknowiedged before me this TUbA. day of

STATE OF DELAWARE

CQUNTY OF NEW CASTLE
The forcpoing instrument was acknowlcdged before me this _  day of

, 2008, by + 8 Vice President of Wilmington Trust

Company, a Delaware corporation, on behalf of the corporation.

Motary Public

1
TESCHER & gPALLINA, P.A.
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“SCHEDULE A"

Consisting of One Page
of
$IMON L. BERNSTEIN
Irrevocable Trust Agrecmient
Dated May 20, 2008
Between
SIMON L. BERNSTEIN
ard
WILMINGTON TRUST COMPANY

CASH it the amount of One Dollar {$1.00}

) 11
TESCHER & SPALLINA, P.A.
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TEXT OF PAM'S NOTES 1 & 2

January 2012

Dear Dad,

Please read the altached letter and information. | am
hopeful that you bruly just don't know how much cutting
me, Scoot [David Siman, Esq. proper name), Molly and
Tad's family out of your will huris us. It has nothing to
do with money. n fact, | think you need to take cars of
ELIOT, using a trustee, first and foremost.

Tha act of disinheriting a child is unheard of and
unimaginable. It fs outrageous and considered
psychologically viclent. 1 am hopeful you are not aware
of this and that you will make the changes nacessary.
Love Pam '

v

AT EXHIBIT&CL_
1. Beendra

Depcnent

Datgl‘i_\iRpu,l—é

WWW DEPCBOOK COM
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PALN BXACE COUNTY SRERIPY¥ S OFFICE PAGE 2
CASE ND. 12121312 : OFFENGSE REPORT s CASE NO. 12121322

DISPOSITION: ZULU

ON $/13/12 AT 1211 ROURZ, I RREFONDRD 70 7020 LYONS WEAD LANE,

DNINCORFORRTED BOCA RATON, 1., AND MRY WITH TED HERNATEIN AND

HIS BIATER AND BROZHER, LISA FRIEDSTEIN AND BLLIOT BERWSTRIN,

IN REFERENCE TO A POLICB ASSIST. TED ADVISED HIC FATEER, DIMON

BERNSTRIR WMAS TAREN TO DELEAY COMMUNTYY HOGPITAL AT 1000 HOURS ON

9/12/12 AND PASSED ANAY AT UL00 HOURS ON §/53/12. HE EXPraTNEn

WEILE AT THR BOSPITAL BE WAE ADUYSED DY SIMAN'S CARNTAREN, RACHEY

WALEER THAT SIMON'S LIVE-IN GIRLFAIEND, MARTTZA DUCSIS MTGHET BAVE

EROVIDED SIMON WITE A LARGER THEN PRESCRIEED DOSY OF 215

ST R MEDICATION A8 WELL A% ONE OF HER PRESCRIDED ARINR

SLEEPTNG PILLS, WHICH COULD OF CAUSED KIS DEATH. KR SAID HE VOICED

EI§ CONCERNS 70 THE DQCTORS AT DELEAY COMMONITY ROEPITAL BUY

THEY ADVISED THERE DID HOT APPEAR TO BR ANY SUSPICIONY CIRCUMSTANCES

SURROUNDING BINON'S DEXTR AND THEY WOULD NOT BE CONLUCTING AN AUTOSPY.

TXD CONTACTED BOTH R PRIVATE COMPANY AND THE PALM BZACH COUNTY

MEDICAL EXAMYNER'S OFFICE REGARDING HAVING AN AUTOSPY CONDUCTED.

BOTH ADVISED HR SHOULD CONTACT YHE PAIM BRACE COUNTY SERRT#S'S OFVICE.
AFTER BPBAKIRG WITE TED, I SPOKE WITH RACHEL. RACHE], STARTED

BT TELLING WE TEAT SINON SUVFERRD YHOM qm uumrra TQ INCLUDE,

SRR EI v B RAD SIS APPROXYMATELY

2 YEARS AGC, WHICH WAS (ME OF EEVERAL i

SIMON WAS REOENTLY PLACED ON Wﬁm FOR THZ S, WHICH

SRE SAID RYVECTED HYS MENTAL PACULTIES. RACHEL ADVISED WHEN SHR

ARRIVED AT SYMON'Z EOUZSE AT 0830 BOURS ON 9/12/11, SBR POMND STMON

LYING ON THE COUSH IN #HE LIVING ROGM. HE WA2 AWAKE AND

BREATHING BUT HE AAD A VERY LOW HEART BEAT AND WAS UNAWARE: OF

HID SURROTMNDINGD. RACHEL SALD §RORTLY AFTER HER ARRIVAL MARITZA

RETURNED BOME. THET EAD A PRIEF ARGUMENT OVER WHETHER OR NOT

THEEY SHOULD BRING BIMON T0 THE EOSPITAL AR RACHRL SAYS NARITZA

DID NOT BELIEVE DY NERDED TO G0 TO THE HOSPITAL AT THIS TIME.

RACHEL SAID THAT SHFE FINALLY TQLD MARITZA TEAT 3HR ¥A3 GOING TO TAKE

R TO THE HOSPITAL BY EFRSELF. B8HE BATL SHR LE¥T TEE EHOUSB

APPROXIMATRLY 1004 BOURS FOR THE EOSPITAL. RACHEL WENT ONTO TRLIL

ME THAT MARLTZA PROVIDED STMON WITH ONB OF HER PRESCRTBED GHGEY

SLEEPING PILLS ON THE NTGHT OF 5/8/11. ALSO EMID SIMON Wag

PRESCRIBED 100 ERREUSSERMNGEaTE pIrra ‘ON $/7/12 ASD WEE EELIWVE

TEAT MARITZA WAZ PROVIDING SIMON WITH LARGEE THEN PRRICRIERT DASRSA

o7 ZERASERETY. WACHEL TOLD NR BER BELIEVED THARR WERR ONLY

30 PILLI LEFT IN THE BOTTLE AT THE TYM% OF STMOM'S DEATH. I LATER

COUNTRD THE BOYILE OF [RIVITIMLSR. THERE WERR 0.5 PILLS IN THE

.............. - v

printed by daployes Id #r 9208 oo Jenuary 31, 2013 12:03:53
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 1             IN THE UNITED STATES DISTRICT COURT

              FOR THE NORTHERN DISTRICT OF ILLINOIS

 2                       EASTERN DIVISION



 3   



 4   SIMON BERNSTEIN IRREVOCABLE

     INSURANCE TRUST DTD 6/21/95,

 5   

                    Plaintiff,

 6   v.                                   Case No. 13 cv 3643



 7   HERITAGE UNION LIFE INSURANCE

     COMPANY,

 8   

                    Defendant,

 9   



10   HERITAGE UNION LIFE INSURANCE

     COMPANY,

11   

              Counter-Plaintiff

12   

     v.

13   

     SIMON BERNSTEIN IRREVOCABLE

14   INSURANCE TRUST DTD 6/21/95



15            Counter-Defendant



16   and,



17   FIRST ARLINGTON NATIONAL BANK

     as Trustee of S.B. Lexington, Inc.

18   Employee Death Benefit Trust,

     UNITED BANK OF ILLINOIS, BANK OF

19   AMERICA, Successor in interest to

     LaSalle National Trust, N.A., SIMON

20   BERNSTEIN TRUST, N.A., TED BERNSTEIN,

     individually and as purported Trustee

21   of the Simon Bernstein Irrevocable

     Insurance Trust Dtd 6/21/95, and

22   ELIOT BERNSTEIN



23       Third-Party Defendants.

     ______________________________________/

24   



25   
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 1   ELIOT IVAN BERNSTEIN,



 2               Cross-Plaintiff

     v.

 3   

     TED BERNSTEIN, individually and as

 4   alleged Trustee of the Simon Bernstein

     Irrevocable Insurance Trust Dtd

 5   6/21/95,

                 Cross-Defendant

 6   

     and,

 7   

     PAMELA B. SIMON, DAVID B. SIMON, both

 8   Professionally and Personally, ADAM

     SIMON, both Professionally and Personally,

 9   THE SIMON LAW FIRM, TESCHER & SPALLINA,

     P.A., DONALD TESCHER, both Professionally

10   and Personally, ROBERT SPALLINA, both

     Professionally and Personally, LISA

11   FRIEDSTEIN, JILL IANTONI, S.B. LEXINGTON,

     INC. EMPLOYEE DEATH BENEFIT TRUST, S.T.P.

12   ENTERPRISES, INC., S.B. LEXINGTON, INC,

     NATIONAL SERVICE ASSOCIATION (OF FLORIDA),

13   NATIONAL SERVICE ASSOCIATION (OF ILLINOIS),

     AND JOHN AND JANE DOES

14   

              Third-Party Defendants.

15   ______________________________________/



16   

                          DEPOSITION OF

17                        TED BERNSTEIN



18       Taken on behalf of the Estate of Simon Bernstein



19   



20           DATE TAKEN:     May 6, 2015

             TIME:           5:06 p.m. - 8:15 p.m.

21           PLACE:          2385 N.W. Executive Center Drive

                             Boca Raton, Florida

22   



23   



24                Stenographically Reported by:



25                 Lisa Gropper, R.P.R., F.P.R.
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 1                         APPEARANCES



 2   

     ON BEHALF OF TED BERNSTEIN:

 3   

          ADAM M. SIMON, ESQ.

 4        THE SIMON LAW FIRM

          303 East Wacker Drive

 5        Suite 2725

          Chicago, Illinois  60601

 6   

          ALAN B. ROSE, ESQ.

 7        MRACHEK, FITZGERALD, ROSE, KONOPKA,

          THOMAS & WEISS, P.A.

 8        505 South Flagler Drive

          Suite 600

 9        West Palm Beach, Florida 33401



10   

     ON BEHALF OF THE ESTATE OF SIMON BERNSTEIN:

11   

          JAMES J. STAMOS, ESQ.

12        KEVIN P. HORAN, ESQ.

          STAMOS & TRUCCO, LLP

13        One East Wacker Drive

          Suite 300

14        Chicago, Illinois  60601



15   

          ELIOT BERNSTEIN, PRO SE

16        2753 NW 34th Street

          Boca Raton, Florida 33434

17   



18   ALSO PRESENT:  William Stansbury

                    Candice Bernstein (as noted)

19   



20                            - - -



21   



22   



23   



24   



25   
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 1                            INDEX



 2   Witness          Direct    Cross    Redirect    Recross



 3   Ted Bernstein



 4   (By Mr. Stamos)     6                118, 120



 5   (By Mr. Eliot Bernstein)      94                115, 121



 6   (By Mr. Simon)               113                   119



 7   



 8                            - - -



 9                           EXHIBITS



10   

     Exhibit                Description                  Page

11   

        1         Email chain Bates stamped TS4965        33

12                through TS4966



13      2         Email chain Bates stamped TS4489        50

                  through TS4492

14   

        3         Email from Pam Simon dated              54

15                December 6, 2012



16      4         Email chain Bates stamped BT67          55

                  through BT70

17   

        5         Email chain Bates stamped BT65          57

18                through BT66



19      8         Email chain Bates stamped BT48          58

                  through BT50

20   

        9         Email chain Bates stamped BT51          59

21                through BT52



22      10        Email chain Bates stamped BT47          60



23      11        Email chain Bates stamped TS4464        62

                  through TS4466

24   



25   
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 1                      EXHIBITS (Cont'd)



 2   

     Exhibit               Description                   Page

 3   

        14        Email chain Bates stamped TS6578        66

 4                through TS6579



 5      15        Email chain Bates stamped TS6508        67

                  through TS6512

 6   

        16        Email chain Bates stamped TS5252        69

 7                through TS5255



 8      17        Email chain Bates stamped TS6547        71

                  through TS6549

 9   

        18        Email chain Bates stamped TS7019        75

10                through TS7020



11      19        Affidavit of Ted Bernstein              11



12      21        Trust draft Bates stamped BT2           13

                  through BT12

13   

        22        Trust draft Bates stamped BT13          13

14                through BT21



15      23        Simon Bernstein 2000 Insurance          77

                  Trust dated August 15, 2000

16   

        24        Simon L. Bernstein Amended and          78

17                Restated Trust Agreement



18      25        Simon L. Bernstein Irrevocable          78

                  Trust Agreement

19   

        26        Document titled "Text of Pam's          90

20                Notes 1 & 2" with two pages and

                  handwritten notes attached

21   

        A         Palm Beach County Sheriff's Office     108

22                Offense Report



23   



24                            - - -



25   
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 1             THE COURT REPORTER:  Do you swear or affirm



 2        that the testimony you're about to give will be the



 3        truth, the whole truth, and nothing but the truth?



 4             THE WITNESS:  I do.



 5   DIRECT EXAMINATION



 6   BY MR. STAMOS:



 7        Q    State your name for the record, please.



 8        A    Ted Bernstein.



 9        Q    Where do you reside, Mr. Bernstein?



10        A    880 Berkeley Street, Boca Raton, Florida.



11        Q    Where are you employed?



12        A    In Boca Raton, Florida.



13        Q    What's the entity that employs you?



14        A    Life Insurance Concepts.



15        Q    How long have you been in that business?



16        A    Approximately 15, 16, 17 years.



17        Q    Were you engaged in the insurance business



18   before working with Life Concepts?



19        A    I was in the insurance business before.



20        Q    With who?



21        A    Primarily for myself.



22        Q    Were you employed by yourself or were you an



23   employee of some other person or entity?



24        A    I was employed by companies that I set up.



25        Q    Can you just tell me generally -- I don't need
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 1   a lot of detail, but what was the nature of it?  Was it



 2   mostly life insurance?



 3        A    Yes, it was.



 4        Q    Do you hold a license of any kind in Florida?



 5        A    I do.



 6        Q    What kind of license do you hold?



 7        A    A life insurance license:  Life, accident and



 8   health insurance.



 9        Q    Do you hold a license in any other state?



10        A    I believe I do.



11        Q    What other state or states?



12        A    I can't remember off the top of my head.



13        Q    What are the candidates for states in which



14   you might hold a license?



15             MR. SIMON:  Objection; speculation.



16             You can answer.



17        A    I can't -- I really can't remember.  There's a



18   lot of states, and at different times we will do



19   business in those states and get a nonresident license.



20   I really can't remember.



21        Q    Let me ask you this:  Did you ever have a



22   resident license in any other state?



23        A    I did.



24        Q    What state is that?



25        A    Illinois.
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 1        Q    Is that license still active?



 2        A    My resident license is not.



 3        Q    Okay.  Has any license, resident or otherwise,



 4   in any state ever been disciplined or restricted in any



 5   way?



 6        A    I don't recall.  I don't think so.



 7        Q    Can you tell me what status you now have with



 8   respect to the Estate of Simon Bernstein.



 9             MR. SIMON:  Objection; vague.



10        Q    Do you understand my question?



11        A    I don't understand the word "status".



12        Q    Well, do you have any official role in any



13   official capacity with regard to the estate itself or



14   any entities or structures that relate to the estate?



15             MR. SIMON:  Objection; vague.



16        A    I believe I do; as trustee.



17        Q    Of what are you trustee?



18        A    Simon Bernstein Trust.



19        Q    What is the year of that trust?



20        A    I don't recall.



21        Q    You are also a plaintiff in the case that's



22   pending in Chicago; is that correct?



23        A    Yes.



24        Q    So have you perceived any divergence of



25   interest or any conflict of interest in having a role
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 1   with respect to the trust and the estate while



 2   simultaneously being a plaintiff in the case in Chicago?



 3        A    I do not.



 4        Q    As the trustee of the trust, the Simon



 5   Bernstein Trust, will the proceeds of the estate, once



 6   they are disbursed, be disbursed to that trust of which



 7   you are a trustee?



 8             MR. SIMON:  Objection; speculation.



 9        Q    To your knowledge, is that your understanding



10   of the mechanics of it?



11        A    I do believe that that's correct.



12        Q    And you agree that, if you are successful as a



13   plaintiff in the Chicago case, the amount of assets



14   available in the estate to be disbursed to the trust of



15   which are you a trustee will be reduced, correct?



16        A    Could you -- could you ask me that in a



17   different way?



18        Q    Yes.  If you are successful as a plaintiff in



19   the Chicago case and the proceeds of the insurance



20   policy regarding which we are all litigating is



21   disbursed to the plaintiffs in the Chicago case, those



22   funds will not be disbursed to the estate.  You



23   understand that?



24        A    I do.



25        Q    And, therefore, the estate will have less
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 1   funds to disburse to the trust of which you are a



 2   trustee.  Do you understand mechanically that's what



 3   would happen in that circumstance?



 4        A    I -- I do.



 5        Q    So you don't perceive a conflict in those



 6   roles?



 7        A    I do not.



 8        Q    Okay.  Now, the date of your father's death



 9   was September 13, 2012, correct?



10        A    Yes.



11        Q    Prior to the time that your father died, were



12   you aware of the existence of any trust with regard to



13   any life insurance policy?



14             MR. SIMON:  Objection; vague.



15        A    Can you define "existence"?



16        Q    Well, when did you first learn that -- well,



17   strike that.



18             In the lawsuit in Chicago, you're aware that



19   the plaintiffs are promoting the notion that there is a



20   1995 insurance trust which should receive the funds of



21   the insurance proceeds, correct?



22        A    Correct.



23        Q    When did you first become aware of the



24   existence of the trust that is being promoted as the



25   beneficiary in the Chicago case?
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 1        A    I'm not sure that I can recall when I first



 2   remembered when there was a trust.



 3        Q    Did you learn of it before or after your



 4   father passed away?



 5        A    Before.



 6             MR. STAMOS:  I just want to get oriented



 7        mechanically here.  What we did was we have a bunch



 8        of exhibits that we sent down, and the court



 9        reporter was kind enough to break them into



10        exhibits so that we could use them with some ease.



11        I think there should be more than one set there I'm



12        hoping.  And so we'll address those in a moment.



13        Among them would be the affidavit that was



14        submitted in support of the Motion for Summary



15        Judgment.  I'm wondering if the court reporter



16        could give that to the witness now, and it is



17        Exhibit 19.



18             (Exhibit 19 was marked for identification.)



19        Q    (By Mr. Stamos) Now, first of all,



20   Mr. Bernstein, can you tell me, who drafted this



21   affidavit?



22        A    Can you explain -- help me with the term



23   "draft"?



24        Q    Who wrote it?  Who created it?  I'm not sure



25   how to put it otherwise, but let's start with that.
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 1        A    Counsel and -- and me, I guess.



 2        Q    Mr. Simon --



 3        A    Correct.



 4        Q    -- and you?



 5        A    Correct.



 6        Q    What did you understand the purpose of the



 7   affidavit to be?



 8        A    To create a record of what my understanding



 9   was of the questions being addressed here.



10        Q    Now, if I could ask you, please, to look at --



11   I think it's the -- I don't know what page it is, but



12   it's -- I guess at the top it's Page 6 of 20, if you



13   look up there, and paragraph 25.  Do you see that?



14        A    I do.



15        Q    Now, that paragraph says that, "I, Ted



16   Bernstein, as trustee of the Bernstein Trust, retained



17   plaintiff's counsel and initiated the filing of this



18   action."



19             Now, the first question I have for you is



20   what's the basis for your assertion that you are the



21   trustee of the Bernstein Trust?



22        A    What is the basis of my understanding?



23        Q    Yeah.



24        A    I guess a couple of different things would be



25   the basis of my understanding.
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 1        Q    What are they?



 2        A    David Simon told me I was the successor



 3   trustee.



 4        Q    Okay.



 5        A    I've seen documents that would lead me to



 6   believe that I was a successor trustee in some of the



 7   notes that were in the documents that I've seen.



 8        Q    What documents are those?



 9        A    Trust documents.



10        Q    Which trust documents are you referring to?



11        A    I'm referring to the trust document that owned



12   this trust.  I mean owned this policy.



13        Q    So do we share the understanding that no one



14   has located an executed copy of the 1995 trust?



15        A    We do.



16        Q    I have Exhibits 21 and 22.  I would ask the



17   court reporter to give those to you.



18             (Exhibits 21 and 22 were marked for



19   identification.)



20        Q    Looking at number 21, I understand this to



21   have been a draft of -- represented to be a draft of a



22   trust that was found on a computer in the Simon law



23   office.  Have you seen this document before and is my



24   understanding correct as far as you know?



25        A    21?





                                                              13



�







 1        Q    Yeah.



 2             (Pause.)



 3        Q    Does my question make sense or should I



 4   restate it?  It was kind of convoluted.



 5        A    Sure, please.



 6        Q    So looking at number 21, what do you



 7   understand that to be?



 8        A    An unexecuted copy of the irrevocable trust



 9   agreement.



10        Q    I'll tell you what.  When we're talking about



11   the '95 trust, how about if we both call it the '95



12   trust?  That way we won't confuse ourselves.  Because I



13   think I started by not doing that, and I don't want us



14   confused.  Okay?



15        A    The '95 trust, certainly.



16        Q    Have you seen this before?



17        A    Yes, I have.



18        Q    Is this one of the documents you're referring



19   to as being one of the bases for your belief that you



20   are the trustee of the '95 trust?



21        A    I believe so.



22        Q    When I look at Page 10, BT10, paragraph A



23   refers to the appointment of a successor trustee and it



24   refers to David Simon, and I'm wondering what about this



25   document implies to you that you would be the successor
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 1   trustee.



 2        A    Well, there's a couple of versions of this



 3   document if my recollection is correct, and -- or maybe



 4   not this document, but maybe forms of this document, and



 5   in another one of the forms of this document I have seen



 6   in this, what I believe would be the same or similar



 7   section, some handwritten notes that listed me as a



 8   successor trustee.



 9        Q    So, at least for our purposes, what I've shown



10   you as number 21 does not refer to you, correct?



11        A    That's correct.



12        Q    All right.  We'll get back to 21.



13             Looking at 22 now, if you go to Page 20, I



14   understand, and tell me if you share this understanding,



15   that number 22 was a hard copy draft represented to be a



16   draft of the '95 trust that was found in a file



17   someplace in the Simon law office.  Do you share that



18   understanding?



19        A    I'm -- I'm not sure.  Could you repeat that



20   for me, please?



21        Q    Well, have you seen this before?



22        A    I have.



23        Q    What do you understand it to be?



24        A    A version, another version of the -- of the



25   trust document, of the '95 trust.





                                                              15



�







 1        Q    It is also unexecuted, correct?



 2        A    Yes, it is.



 3        Q    When you look at Page BT20, do you see that?



 4        A    I do.



 5        Q    When you look at paragraph A under article 11,



 6   is that the handwriting you're talking about having



 7   seen?



 8        A    Yes, it is.



 9        Q    It says, "If for any reason --," it looks like



10   it says, "Shirley dead," et cetera, question mark,



11   right?



12        A    Yes.



13        Q    Then it says, "Does not continue to act as



14   trustee," and then it looks like it says, "Pam, Ted,"



15   right?



16        A    Yes.



17        Q    Whose handwriting is that, do you know?



18        A    I believe it to be David's.



19        Q    Did David ever have a conversation with you



20   about either of these documents, 21 or 22?



21        A    No.



22        Q    Other than those two documents that I've just



23   shown you, Exhibits 21 and 22, are you aware of any



24   other documents that exist that constitute drafts of the



25   1995 trust?
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 1        A    No.



 2        Q    So, as far as you know, these are the only



 3   drafts that are in our communal possession, correct?



 4        A    I believe so.



 5        Q    Earlier, in beginning to answer one of my



 6   questions, you said that David Simon was a source of



 7   your knowledge that you were the trustee.  Did you ever



 8   have a conversation with David in that regard, or



 9   conversations?



10        A    About him telling me that I was the successor



11   trustee?



12        Q    Yes.



13        A    Yes.



14        Q    When was the first time you and he talked



15   about that?



16        A    It was sometime after Simon's death.  I would



17   say after Simon's death.



18        Q    Do you have a sense for how long after Simon's



19   death?



20        A    No, I really don't.



21        Q    Who was present for that conversation?



22        A    Other than he and me, I don't know if anybody



23   was.



24        Q    What did you say to him?  What did he say to



25   you in that conversation?
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 1        A    I don't have any idea.



 2        Q    Well, did you talk about the '95 trust?



 3        A    Yes.



 4        Q    What did you say to him and what did he say to



 5   you?



 6        A    I can't recall the specifics, but it was about



 7   the fact that there was a trust that was unable to be



 8   located and who the -- the trustees were, who the



 9   successor trustees were.



10             I can't be more specific with you than --



11   than -- than that.  I just don't recall, you know, the



12   specifics of the conversation at that point in time.



13        Q    All right.  At the point in time that you had



14   that conversation, did David have in his possession



15   either Exhibit Number 21 or Number 22, or had you seen



16   either of them by then?



17        A    I don't believe so.



18        Q    Is it fair to say that you didn't see 21 and



19   22 until sometime after your father died?



20        A    That's correct.



21        Q    Now, if you would go to -- looking back at



22   your exhibit now, which is number 19, if you would look



23   at paragraph 47.  Do you see that?



24        A    Yes.



25        Q    Now, you describe there that you participated
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 1   in and conducted diligent searches of your father's



 2   home, office and condominium, and some further activity



 3   following that.  Can you tell me when those searches



 4   took place relative to his death?



 5        A    No, I can't.



 6        Q    Can you give me a time range?  If you think



 7   about the date of his death being in September, did you



 8   do that search October, November, December?



 9        A    I really -- I don't know the dates.



10        Q    Who else searched, or who searched with you,



11   if that's different?



12        A    I don't believe that anybody else searched



13   with me.



14        Q    Did anyone search separately for documents?



15             MR. SIMON:  Object --



16        A    No.



17        Q    In paragraph 48 of Exhibit 19, it says, "I am



18   aware that the documents produced by Plaintiffs in this



19   matter also contain documents located by David Simon and



20   Pamela Simon in their offices in Chicago."  Do you see



21   that there?



22        A    I do.



23        Q    When do you understand they performed a search



24   of their offices in Chicago for documents relative to



25   the dispute we're in now?
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 1             MR. SIMON:  Objection; speculation.



 2        A    I have no idea.



 3        Q    Well, you said that you're aware.  How were



 4   you made aware of that fact?



 5        A    By learning of it probably from conversations.



 6        Q    Conversations with whom?



 7        A    With David Simon, I would imagine.



 8        Q    But you don't know the source -- you can't



 9   tell me specifically the source of that information,



10   correct?



11        A    Well, you're asking for dates or source?



12        Q    Well, source is where I'm going now.



13        A    Source, I think it was with -- with David



14   Simon.



15        Q    What documents do you understand were located



16   and produced that were found in their offices?



17             MR. SIMON:  Objection; speculation.



18        Q    Well, now, let's make sure we're clear.  I'm



19   never asking you to speculate -- there might be times



20   that I do ask you to speculate.  Sometimes that's a



21   useful question to ask.  So when Mr. Simon says,



22   "Objection; speculation," I'm asking you to tell me what



23   you know or you don't know or what you think.  So I just



24   want you to be aware that I'm not asking you to take



25   wild guesses about things.
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 1        A    Okay.



 2        Q    All right?



 3        A    Could you ask me that last question again,



 4   please.



 5        Q    Now I forget my question.



 6             MR. SIMON:  Can you read the question?



 7             MR. STAMOS:  Why don't you read that question



 8        back.



 9             (Candice Bernstein enters the room.)



10             (Read back by the reporter.)



11             MR. SIMON:  Same objection.



12             Let's just take a one-minute break.



13             (Recess taken.)



14             MR. STAMOS:  Was there a question pending?



15             (Read back by the reporter.)



16             THE WITNESS:  And -- other than these



17        documents, I would imagine, that you're asking me



18        about?



19        Q    (By Mr. Stamos) Other than 21 and 22 you mean?



20        A    Yes.



21        Q    Yes.



22        A    Other than 21 and 22.  I believe there was a



23   document that was something to do with a filing to the



24   IRS concerning the trust.  There might have been a -- a



25   W-9 or something.  And I think that might be the extent
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 1   of it.



 2        Q    All right.  So let's then go to number 88,



 3   paragraph 88.  That's page 13 of 20.



 4        A    88?



 5        Q    Yes.



 6        A    Okay.  It's on my Page 12, but okay.



 7        Q    Oh.  If you look at the top, does the top say,



 8   "13 of 20"?



 9        A    13 of 20 on the top, it does.



10        Q    Yeah, I'm sorry.  I think actually we had



11   those numbered and sent to you, but the copy I had it



12   made from was never numbered.  So we'll refer to it as



13   Page 12.



14        A    Okay.



15        Q    All right.  So 88, it says here, "In 1995, I



16   was sharing office space with Simon Bernstein in



17   Chicago, as was your sister Pam and David."



18             Now, first of all, during what years did you



19   share office space with your father in Chicago?



20        A    About these times, I'm going to say shared



21   office space in 1980 through 1995-ish.



22        Q    In 1995, did you leave for Florida?



23        A    Yes.  I began --



24        Q    Okay.



25        A    Yes, I began going to Florida in 1995 back and
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 1   forth.



 2        Q    It says, "In the summer of 1995, Simon



 3   Bernstein discussed with me that he was forming a life



 4   insurance trust with a policy and that I would be named



 5   one of the trustees for the life insurance trust."



 6             Now, who was present for that conversation?



 7        A    Of course Simon Bernstein, my father, would



 8   have been present, but other than that I can't remember.



 9        Q    After you and he talked about that in 1995,



10   what was the next time you had any information or



11   knowledge regarding the existence, creation, changes to,



12   et cetera, regarding a trust in 1995, dated 1995?



13        A    I believe that would have been maybe a year, a



14   year and a half prior to my father's death when there



15   was a -- this -- the policy that was in this trust



16   lapsed and there was a reinstatement matter, and about



17   that time it would have -- it would have come up again.



18        Q    When you say, "It would have come up again,"



19   did you have a conversation with anyone at that time



20   about the 1995 trust?  In other words --



21        A    No.



22        Q    -- at the time that you were addressing the



23   reinstatement of the policy the year or two before he



24   died, did you have any conversation with him, not about



25   the reinstatement of the policy, but about the 1995
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 1   trust?



 2        A    No.



 3        Q    So any other time prior to his death that you



 4   had conversations with anyone about the 1995 trust?



 5        A    No.



 6        Q    Now, it says here that he told you you were



 7   going to be one of the trustees.  I take it you never



 8   saw an executed trust with you -- period, correct?



 9        A    Correct.



10        Q    So, therefore, you never saw an executed trust



11   with your name on it as trustee, correct?



12        A    Not -- not that I recall.



13        Q    Well, when you had the conversation with David



14   Simon that you described earlier in which you learned



15   that you were the replacement -- the successor trustee,



16   did you remember this conversation with your father, or



17   was that a different topic because in '95 he said you



18   would be the trustee, not a successor trustee?



19             MR. SIMON:  Objection; vague.



20        A    So the conversation with David Simon would



21   have made perfect sense -- based on '88, would have made



22   perfect sense when he told me that I was, you know,



23   successor trustee.



24        Q    Right.  I mean, I know it would have made



25   perfect sense.  What I'm asking you is:  Did you hearken
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 1   back and say, "Oh, yeah, dad told me that," or something



 2   like that?



 3        A    Oh.  I don't recall.  I can't remember.



 4        Q    Then if you would go, please, to paragraph 97,



 5   it says, "Following the death of my father, my sister



 6   Pamela and brother-in-law David conducted searches of



 7   their office files and records and that's where they



 8   located the unexecuted drafts."  I take that to be 21



 9   and 22, correct?



10        A    Yes.



11        Q    Now, referring to the metadata that is in the



12   last sentence of that paragraph, if you would please



13   look at Exhibit 21, let me tell you what I understand



14   the facts to be, and tell me if you share the



15   understanding.  I always get a little confused about



16   metadata, but where it indicates, "Wednesday June 21,



17   1995," then says, "Modified," David's told us that's



18   actually the date the document was created.  Does that



19   sound like your understanding?



20             MR. SIMON:  Objection; speculation.  This is



21        not his database.  He knows nothing about it.



22             MR. STAMOS:  Adam, if you've got an objection



23        as to form, you may do that, but I don't expect you



24        to give answers about what he knows or he doesn't



25        know, because the affidavit says it includes a
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 1        printout of metadata from the computer file for



 2        this draft indicating it was last modified on



 3        June 21st.  So he's got some knowledge; otherwise,



 4        he wouldn't have signed the affidavit.  So please



 5        don't tell him what he knows and doesn't know.



 6             So I'm going to ask my question again.



 7        Q    (By Mr. Stamos) When you look at the metadata,



 8   do you understand -- this is my understanding.  Do you



 9   understand that, where it says, "Modified Wednesday



10   June 21, 1995" -- David Simon has told us that's the day



11   that the document was created.  Is that your



12   understanding of it?



13             MR. SIMON:  Objection; speculation.



14        A    I just want to make sure that -- could you



15   help me out and -- where do you want me to look at on



16   this document in reference to what you're asking me?



17        Q    On the page you're looking at, is there --



18             Can you see this (indicating)?



19             Is there a little square box --



20        A    Yes, there is.



21        Q    -- rectangular box?  Okay.



22             So you see those words there about -- on the



23   second half of it, so to speak, "Created, modified,



24   accessed"?



25        A    Yes, I do now, yeah.  Yes.
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 1        Q    What I understand David has testified to, and



 2   I believe it's on Page 90 of his deposition, is that



 3   where it says, "Modified," that was the day it was put



 4   in the computer; where it says, "September 3rd," that



 5   was the day it was re-entered into a new database,



 6   September 3, 2004; and where it says, "September 30,



 7   2013 accessed," that's the day it was taken off of the



 8   computer and ultimately printed so that we could see it.



 9   Do you share that understanding?



10             MR. SIMON:  Objection; speculation.



11        A    I don't.  I don't have any idea what this --



12   all this means.



13        Q    Do you know what date it was that this



14   document, 21, was taken off of the computer?



15        A    I don't.



16        Q    Where paragraph 98 says, "The second draft of



17   the Bernstein trust was located as a hard copy inside a



18   file folder within the stored files of David Simon," do



19   you know when that was found?



20        A    Back to this document (indicating)?



21        Q    Back to Exhibit Number 22, yes.



22        A    Okay.  Could you ask me that again, please?



23        Q    Yeah.  If you look at -- do you know when



24   Exhibit Number 22 was found?



25        A    I don't.
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 1        Q    How did you learn it was found?



 2        A    I learned of it from conversations with David.



 3   I learned of it reading these things.  I -- that's, I



 4   guess, the two ways I would have learned about it.



 5        Q    We're going to go through some emails in a



 6   moment, but I imagine that the discovery of those two



 7   drafts was considered to be an important step in this



 8   case for you, correct?



 9             MR. SIMON:  Objection; speculation.



10        Q    Was it important or not?



11        A    I don't know.



12        Q    Did you think it was a positive development



13   from the point of view of the lawsuit, you as a



14   plaintiff in the Chicago lawsuit, that these documents



15   were found?



16             MR. SIMON:  Objection; relevance.



17        A    I thought it was a positive development as a



18   layperson.



19        Q    How did you come to possess them so that you



20   could look at them?  Were they emailed to you from



21   Chicago?



22        A    I don't recall.



23        Q    Do you recall seeing them before today,



24   obviously?



25        A    Yes.
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 1        Q    Do you recall seeing him before the lawsuit



 2   was filed in Chicago?



 3        A    I don't recall.



 4        Q    Now, a couple of more things about your



 5   affidavit.



 6             Some of these things that are in here -- I'd



 7   like you, if you would, to look at paragraph 21, would



 8   you, of Exhibit Number 19.  Do you see paragraph 21?



 9        A    I do.



10        Q    Now, the first sentence where it says, "The



11   Simon Bernstein Irrevocable Insurance Trust dated



12   6/21/95 is an irrevocable life insurance trust formed in



13   Illinois as further described below," does that assume



14   that the trust -- your statement that it is a trust, is



15   that based upon your understanding that it was executed?



16        A    If I'm understanding your question correctly,



17   yes.



18        Q    What's the basis for your understanding that



19   it was executed?



20        A    That -- number one, that David told me that it



21   was; number two, that there were filings that had tax ID



22   number.  I believe I -- there was a form that may have



23   been filled out for the insurance company that named the



24   beneficiary -- I mean -- yeah, that named the life



25   insurance trust as the beneficiary, and maybe there was
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 1   an Equifax reporting where I think Simon said --



 2   mentioned that the contingent beneficiary of the life



 3   insurance policy was an irrevocable trust, just --



 4        Q    But in terms of your father having signed the



 5   document, the knowledge of that is based on what David



 6   Simon told you, correct?



 7        A    Yes.



 8        Q    Look if you will, at paragraph 40, which is on



 9   page -- I'm guessing 7 at the bottom.



10        A    40?



11        Q    Yes, paragraph 40, the last line of that.



12             Do you see that?



13        A    I do.



14        Q    It says, "The vivo was dissolved in 1998 upon



15   dissolution of S.B. Lexington, Inc."  How do you know



16   that?



17        A    I know that from -- from David.



18        Q    Where it says, paragraph 41, "Robert Spallina,



19   Esquire was named a third-party defendant to Eliot's



20   claims," how do you know that?



21        A    I'm not sure how I know it.  I just -- I'm not



22   exactly sure that I even understand that question.



23        Q    You don't understand the question or the



24   assertion in 41?



25        A    Your question of how I know something.
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 1        Q    Well, how did you become aware?  How did you



 2   become aware of the statement of the fact asserted in



 3   paragraph 41, that Robert Spallina, Esquire was named a



 4   third-party defendant to Eliot's claims?  How do you



 5   know that to be true?



 6        A    Probably from seeing documents where he was a



 7   named defendant.



 8        Q    Would that also be true with regard to the



 9   succeeding paragraphs, 42, 43, 44?



10        A    Okay.  So I've read those subsequent



11   paragraphs.  What is the question about them?



12        Q    How do you know the facts asserted in those



13   paragraphs?



14        A    Well, they're all different paragraphs about



15   different things, so some --



16        Q    Well, we'll go through them one by one.



17   That's fine.



18        A    Okay.



19        Q    How do you know that National Services



20   Association was named as a third-party defendant to



21   Eliot's claim?



22        A    From seeing documents or from -- and/or from



23   having conversations with David and counsel.



24        Q    How about Benjamin Brown filed a motion to



25   intervene?  How did you know that?
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 1        A    From conversations with -- with counsel or



 2   seeing documents.



 3        Q    Look at page 59 -- I'm sorry, paragraph 59 on



 4   Page 9, please, and in that first sentence, it says,



 5   "During the application process, the insurer conducted a



 6   routine underwriting investigation of Simon Bernstein



 7   prior to approving his policy."  How do you know that?



 8        A    From conversations with counsel, and also



 9   there were a lot of documents that the insurance company



10   sent over to me at the time that this policy was going



11   through the reinstatement process.  So these are all



12   pretty common things for -- for me to see in -- in an



13   insurance company's document like that.



14             I'm -- I'm -- I think it would be also in



15   something about an application process that may have



16   been through the discovery of the documents that the



17   insurance company provided in that reinstatement



18   process.



19        Q    Look at paragraph 70, please.  It's on Page



20   10.



21        A    Okay.



22        Q    It says, "On or about June 5, 1992, a letter



23   was submitted on behalf of the policyholder informing



24   the insurer that LaSalle National Trust was being



25   appointed as successor trustee."  Did you become aware
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 1   of that by reviewing documents in this case?



 2        A    Yes, I believe so.



 3        Q    Likewise, the June 17, 1992, acknowledgment by



 4   the insurer is also something you learned long after



 5   1992, correct?



 6        A    Yes.



 7        Q    That's all I want to talk to you about your



 8   affidavit for now.  I want to walk through the emails



 9   with you, if we can.  I think they've been numbered.



10   I'd like to begin with Exhibit Number 1.



11             (Exhibit 1 was marked for identification.)



12        Q    Do you have that in front of you?  I believe



13   it's marked Exhibit Number 1 with Bates numbers TS4965



14   to 4966.  Do you see that?



15        A    Yes, I do.



16        Q    Now, this is dated -- it's a string that



17   begins, it looks like, on October 15th and ends on



18   October 19th, if I'm looking at that correctly.  So we



19   have to read the second page first.  Okay?



20        A    Yes.



21        Q    Now, as best I'm able to tell, this is the



22   earliest email that I have on the subject matter of



23   obtaining the life insurance proceeds that we're



24   addressing here.  Do you know when the process began, if



25   this was the beginning of the process or was there
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 1   effort and discussion about that prior to October 15,



 2   2012?



 3        A    I do not know.



 4        Q    What's the first conversation you recall with



 5   anyone after your father's passing about the insurance



 6   policy and the trust and so forth?



 7        A    My recollection would be with Robert Spallina



 8   and/or Don Tescher.



 9        Q    If we're looking here at Exhibit Number 1,



10   Page 2 of that exhibit, on the 15th it looks like Pam



11   wrote, "Hi all.  Do you have time for a status," to



12   which Spallina writes, "There are no updates at this



13   time."  Does that imply to you that there must have been



14   communications before October 15th about the insurance



15   policy?



16             MR. SIMON:  Objection; speculation.



17        A    No, it doesn't.



18        Q    It doesn't?



19        A    No.



20        Q    So, when he says there are no updates, would



21   that not imply to you that he knew there was something



22   to be updated and, therefore, would have been familiar



23   with the topic?



24        A    I -- I'm not sure.  There were a lot of things



25   going on about a lot of topics.  So the question "Do you
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 1   have time for status --"



 2        Q    Okay.



 3        A     -- I -- I can't be sure what led up to the --



 4   to that question being asked without any more guiding



 5   information in that sentence.



 6        Q    Did you have an understanding that



 7   Mr. Spallina submitted a claim to the insurance company



 8   representing himself to be the trustee of the '95 trust?



 9        A    Can you ask me that again?  There was wind or



10   something.



11        Q    I'm sorry.  That's actually a train.



12             Do you understand that Mr. Spallina made



13   application to the insurance company for the proceeds of



14   the insurance stating that he was the trustee of the



15   trust?



16        A    I do understand that, yes.



17        Q    When is the first time you became aware that



18   Mr. Spallina was going to make an application



19   identifying himself as the trustee?



20        A    I'm -- I will say after Simon's death



21   obviously, but other than that, I don't -- I can't tell



22   you what the time period was.



23        Q    Did you ever have a -- were you aware he was



24   going to do that before he did it?



25        A    I was not.
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 1        Q    You were only aware of that after he was --



 2   after he did it?



 3        A    After he did it.



 4        Q    How did you become aware of that?



 5        A    Through conversations with Robert Spallina.



 6        Q    Look, if you will, at the top of -- I'm sorry,



 7   look at the middle, from Robert Spallina, October 19th,



 8   to Pam Simon, copied to you.  Do you see that?



 9        A    We're on Page 1 now?



10        Q    Yes, we are.



11        A    Page 1, and you want me to pick up where?



12        Q    Where it says, right in the middle, "Pam, my



13   office is processing."



14        A    Yeah.



15        Q    Do you see that?



16        A    Yes, I do.



17        Q    And you were copied on this, correct?



18        A    I was.



19        Q    It says, "My office is processing --" this is



20   from Spallina.  "My office is processing the claim as



21   your father was the owner of the policy and the proceeds



22   will likely be paid to the estate in the absence of



23   finding the trust."



24             Is it fair to say -- did you understand at



25   that point it was understood that the trust could not be
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 1   located, the '95 trust?



 2             MR. SIMON:  Objection; speculation, form.



 3        A    Yes.



 4        Q    Then he says, "As I mentioned previously,



 5   there was a discussion with the carrier about possibly



 6   using the 2000 trust (the one you are carved out of but



 7   would be split five ways according to Ted), but I am not



 8   sure that we will achieve that result."  Do you see



 9   that?



10        A    I do.



11        Q    What was the first conversation you had with



12   Mr. Spallina about the possibility of submitting the



13   claim to the insurance company using the 2000 trust?



14        A    Around the same time that these discussions



15   were going on.



16        Q    When did you become aware that the 2000 trust



17   existed?



18        A    Around this same time period.



19        Q    When you first had that conversation with



20   Mr. Spallina, what did you say to him and what did he



21   say to you about using the 2000 trust to submit a claim



22   to the insurance company?



23             MR. SIMON:  Objection; privilege.



24             Don't answer.



25             MR. STAMOS:  Privilege?  Privilege of who for
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 1        whom?



 2             MR. SIMON:  Attorney-client.  He was his



 3        attorney.  Spallina was his attorney.  You're



 4        asking about a conversation between him and his



 5        attorney.



 6        Q    Well, he was your attorney personally or as



 7   trustee or what?



 8        A    He was my attorney as trustee.



 9        Q    Trustee of what?



10        A    Shirley Bernstein Trust.



11        Q    Did the Shirley Bernstein Trust have an



12   interest in the insurance policy that we're litigating



13   about?



14        A    It did not.



15        Q    So what did the conversation you had with him



16   about the 2000 trust have to do with your role as



17   trustee of Shirley's trust?



18             MR. SIMON:  Same objection; privilege.



19             Don't answer.



20             MR. STAMOS:  Well, I'm not asking for a



21        conversation.  I'm trying to establish -- I think



22        that you're obligated to establish the basis of a



23        privilege objection, and I'm entitled to test the



24        existence of the privilege.



25             You've declared that Mr. Spallina was his
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 1        lawyer.  He's now told me Mr. Spallina was his



 2        lawyer as trustee of Shirley's trust, and he's now



 3        established with me that Shirley's trust had no



 4        interest in the subject matter of the insurance



 5        policy, while we know that Mr. Bernstein has a



 6        personal interest in the result of the insurance



 7        policy.  So I don't see how Mr. Spallina was his



 8        lawyer with regard to this topic.



 9             Do you have a basis for asserting that?



10             MR. SIMON:  He consulted with him as an



11        attorney on this matter.  That's my basis.



12        Q    (By Mr. Stamos)  Is that true, Mr. Bernstein.



13             THE WITNESS:  Answer?



14             MR. SIMON:  (Nonverbal response.)



15        A    Is it true that I consulted with him about



16   this matter?



17        Q    That you consulted with him about this matter



18   in a capacity other than as the trustee of Shirley's



19   trust.



20             And I don't mean to be disrespectful by saying



21   "Shirley's trust".  I'm just shortening --



22        A    Sure.



23        Q    Is "sure" the answer to my question or



24   response to my comment there?



25        A    Oh.
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 1        Q    I'm sorry, I'm confused.



 2             MR. ROSE:  Do you want to confer about the



 3        privilege issue if you're confused?



 4             MR. STAMOS:  I do.  I do.



 5             Would you please recite the question again to



 6        the witness leaving out my comment about Shirley.



 7             MR. SIMON:  We're going to take a minute and



 8        confer on a privilege issue.



 9             MR. STAMOS:  That's a good idea.



10             (Recess taken.)



11             MR. STAMOS:  All right.  So can we read the



12        last question back to the witness without my



13        editorial comment at the end.



14             (Read back by the reporter.)



15        Q    (By Mr. Stamos) Can you answer that, please.



16             THE WITNESS:  Could you read it back to me



17        again, please.



18        Q    Actually, you know what, let me stop there.



19   Let me ask a couple of more questions and I'll get back



20   to that.



21             Would you agree with me that Exhibit Number 1



22   reflects an email by Mr. Spallina to yourself and to Pam



23   with regard to the subject matter of the potential use



24   of the 2000 trust?



25        A    Yes.
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 1        Q    And, likewise, the email from yourself at the



 2   top to Mr. Spallina and to Pam is talking generally here



 3   about making the application to the insurance company,



 4   correct?



 5        A    Correct.



 6        Q    So you made Pam privy to your conversations



 7   and your communications with Mr. Spallina with regard to



 8   this topic, correct?



 9        A    Well, I don't know if I made her privy, but



10   this was a chain of people in -- in this email going,



11   you know, between two and three people.



12        Q    Right.  But you were the only one who was the



13   trustee of Shirley's trust, correct?



14        A    Yes.



15             MR. STAMOS:  All right.  Well, let me just add



16        that, not only do I still not understand what the



17        basis for a privilege would be, but if there was a



18        privilege, it was waived by including Pam in these



19        communications.  So do I need to establish that any



20        more, Adam, or can I ask more questions?



21             MR. SIMON:  If depends what the question is.



22        If it's about these emails, that's fine.  If it's



23        about conversations between Robert and him



24        personally, it's not fine.  It's privileged.



25             MR. STAMOS:  All right.
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 1        Q    (By Mr. Stamos) Were there any other



 2   conversations in which you and Pam and he participated



 3   with regard to the subject matter of the 2000 trust?



 4        A    No, not that I recall.



 5        Q    What was the notion behind the potential for



 6   using the 2000 trust?



 7             MR. SIMON:  Objection; speculation.



 8        A    I don't know.



 9        Q    When Mr. Spallina made the application to the



10   company identifying himself as the trustee of the '95



11   trust, was he acting as your lawyer at that time?



12             MR. SIMON:  Objection; form.  I think you said



13        made an application to an insurance company?



14        Q    I thought we established earlier that you were



15   aware that Mr. Spallina had applied to the insurance



16   company for distribution of the proceeds to the '95



17   trust and had done that representing himself to be the



18   trustee of the '95 trust.  Did I hear that correctly?



19        A    Yes.



20        Q    Okay.  When he did that, was he your lawyer



21   then?



22        A    Yes.



23        Q    So are you telling us that he submitted that



24   as your lawyer without your knowledge?



25        A    I'm telling you that, if that's what he did as
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 1   my -- if that's what he did, he was doing it as my



 2   attorney.



 3        Q    But you're telling me that he did it without



 4   your knowledge?



 5        A    I'm telling you that, if he did it, he did it



 6   as my attorney.  Whether he did it with my knowledge or



 7   not, that's something I think I've said I -- I don't



 8   remember.



 9        Q    When you say he did it as your attorney, are



10   you saying he did it as your attorney in your capacity



11   as the trustee of Shirley's trust?



12        A    All my --



13             MR. SIMON:  Objection; speculation.



14             MR. STAMOS:  Well, I mean, I'm not sure what's



15        speculative about that.



16        Q    Can you answer that question?



17             MR. SIMON:  Yeah, I can answer what's



18        speculative about it.  He --



19             MR. STAMOS:  No, no, no.  I haven't asked you



20        any questions.  I'm asking the witness.  I'm not



21        asking you to explain to the witness now how to



22        calculate this as being speculative.  I'm asking



23        the question.



24             I'm going to ask the court reporter to read



25        that question back.
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 1             (Read back by the reporter.)



 2        A    I'm saying that my conversations with Robert



 3   Spallina, I viewed him as my counsel.  In any



 4   conversations I had with Robert Spallina, I expected



 5   that the attorney-client privilege was there.



 6        Q    But what I'm trying to get at is, do you have



 7   an understanding as to in what -- because you have --



 8   you wear many hats apparently.  Are you saying he was



 9   your attorney in every hat you wore?



10             MR. SIMON:  Object to form.



11        Q    Do you understand my question?



12        A    I believe I do.



13        Q    Okay.  Are you telling us that he was your



14   attorney in each of the capacities you have that relate



15   to the subject matter of this lawsuit?



16        A    In these -- in these matters --



17        Q    For your father's --



18        A    Yes.



19        Q    So that would include he was your attorney as



20   the trustee of Shirley's trust; he was your attorney as



21   the successor trustee of the '95 trust; and he was your



22   personal attorney?



23        A    As everything that relates to these matters,



24   yes, I -- I viewed Robert as my attorney.



25        Q    Did he ever disclose to you potential issues
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 1   of conflict that arose by virtue of the divergent roles



 2   you have as I've just described, and perhaps there are



 3   other roles?



 4             MR. SIMON:  Objection; privilege.



 5             MR. STAMOS:  Privilege for which attorney --



 6             MR. SIMON:  If that's not privileged, nothing



 7        is.



 8             MR. STAMOS:  Well, we're going to have to



 9        litigate about this, so I'm trying to figure out --



10             MR. SIMON:  That's fine.



11             MR. STAMOS:  -- a privilege in which



12        attorney-client relationship?  The attorney-client



13        relationship of him to --



14             MR. SIMON:  You just asked -- Jim, let me



15        answer your question.  You just asked about a



16        conflict in many different capacities, correct?



17             MR. STAMOS:  Yes.



18             MR. SIMON:  So any of those capacities or all



19        of them, it's privileged, and that's --



20             MR. STAMOS:  I understand conceptually.  What



21        I'm asking you is, in which capacity are you saying



22        there was a conversation that resulted in a



23        privileged conversation?



24             MR. SIMON:  In the capacity that he was the



25        client and Robert was the attorney, and we won't be
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 1        talking about conversations between them that are



 2        privileged.



 3        Q    (By Mr. Stamos) Are you going to follow your



 4   lawyer's instruction not to answer any questions about



 5   conversations you had with Robert Spallina?



 6        A    I am.



 7        Q    Will that extend to conversations that are



 8   memorialized in the emails that we're going to be



 9   reviewing here?



10             MR. SIMON:  I will --



11             Is that for me or him?



12             MR. STAMOS:  Well, that's for him, but I guess



13        I'm curious --



14             (Cross-talking.  Interruption by the



15   reporter.)



16             MR. SIMON:  We won't assert privilege where



17        there's a third party on the email or it's been



18        disclosed because we didn't assert the privilege.



19             MR. STAMOS:  Okay.  I just want to state that



20        my position, so to give you an opportunity to



21        modify yours, is that, by virtue of our having been



22        produced these emails, and we're going to go



23        through more, which themselves give us partial



24        information about conversations that took place and



25        communications that took place about the topics
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 1        we're addressing, such as the potential use of the



 2        2000 trust, that the privilege was waived, that you



 3        can't -- that's number one.



 4             And, number 2, that these documents reflect



 5        that the communications on these topics were not



 6        conducted solely between Mr. Spallina, as



 7        Mr. Bernstein's lawyer, and Mr. Bernstein, but were



 8        conducted among Mr. Spallina and Mr. Bernstein and



 9        others who did not have his capacities regarding



10        these matters and was waived in that way as well.



11             So that's my position, and I ask you to



12        reconsider yours.  Otherwise, we'll have to have



13        the judge address it.



14             MR. SIMON:  We'll likely have to have the



15        judge address it, but we'll consider it at a break.



16             MR. STAMOS:  Okay.



17        Q    (By Mr. Stamos) Did you personally make a



18   judgment or reach a conclusion as to whether the 2000



19   trust should be used as a beneficiary in making a



20   submission to the insurance company for proceeds of the



21   insurance policy?



22        A    I did not.



23        Q    Did you ever have a conversation with anyone



24   other than Mr. Spallina about the potential for using



25   the 2000 trust in making an application to the insurance
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 1   company?



 2        A    Possibly -- possibly Donald Tescher.



 3        Q    Did you ever have a conversation with your



 4   sister who would not have received proceeds of the



 5   policy if, in fact, the 2000 trust were employed?



 6        A    Not that I recall, no.



 7        Q    So this entire process was conducted, and at



 8   no point did you discuss with your sister the fact that



 9   if the 2000 trust were employed, in fact, she would be



10   cut out of the proceeds of the insurance policy?



11             MR. SIMON:  Objection; asked and answered.



12             You can answer.



13        Q    Is that correct?  That's your testimony?



14        A    That's correct.



15        Q    Did you have a conversation with anyone else



16   other than maybe Spallina and maybe Tescher?



17        A    About the 2000 trust document; is that the



18   question?



19        Q    Yes.



20        A    No, I don't believe so.



21        Q    Where Mr. Spallina writes to Pam here in the



22   middle of Exhibit Number 1, Page 1, "As I mentioned



23   previously, there was a discussion with the carrier



24   about possibly using the 2000 trust, the one you are



25   carved out of but would be split five ways according to
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 1   Ted, but I'm not sure that we will achieve that result."



 2    Are you familiar with what he's talking about there?



 3        A    Yes.



 4        Q    What's he talking about there?



 5        A    It looks like he's talking about the fact that



 6   the 2000 document didn't include Pam, and he was



 7   probably -- he -- it looks like he may have been



 8   referencing, according to him, according to me, the --



 9   the -- there would be a split five ways.



10        Q    What was the basis for your belief that there



11   would be a split five ways?



12        A    There were conversations going on at that



13   point in time about how to -- what to do with, you know,



14   this insurance policy, and splitting it five ways was



15   what -- my understanding was how the -- what the



16   proceeds of the policy -- of the trust were going to be.



17        Q    The 2000 trust?



18        A    No, not the -- I knew nothing about a 2000



19   trust.



20        Q    Do you recall receiving this email where --



21   the last item in the string is from you, where



22   Mr. Spallina says, "As I mentioned previously, there was



23   a discussion with the carrier about possibly using the



24   2000 trust, the one you are carved out of but would be



25   split five ways according to Ted," doesn't that imply
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 1   that you were involved in a conversation about the 2000



 2   trust?



 3        A    I didn't have conversations with the carrier.



 4   Spallina had conversations with the carrier.  I did not.



 5        Q    No, no.  Doesn't this imply that you had a



 6   conversation with Mr. Spallina in which he says, "But it



 7   would be split five ways according to Ted"?  I mean, how



 8   would he know what Ted thought unless Ted told him, and



 9   you're Ted?



10        A    I -- I -- I can't help you there.  I don't



11   know what Spallina was thinking.



12        Q    In any event, so we've established that this



13   is a string of emails that you and Ted and Pam shared,



14   correct?  You and Spallina and Pam shared, correct?



15        A    Yes.



16        Q    And you would have seen them at or about the



17   time they're dated, correct?



18        A    Yes.



19        Q    Let me then go to Exhibit Number 2, which is



20   TS4489 through 92.



21             (Exhibit 2 was marked for identification.)



22        Q    Again, we have to go back to front, and this



23   is a string of emails -- am I correct, this is a string



24   of emails in which you participated, the last one being



25   from you to Mr. Spallina, Pam Simon, David Simon and --
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 1   I guess Pam Simon twice, right?



 2        A    Yes.



 3        Q    Okay.  Going back to front, the first message



 4   appears to be from Pam to Spallina and to you saying,



 5   "Hi, Robert.  Any word on the proceeds," asking whether



 6   he needed help, correct?



 7        A    Yes.



 8        Q    Then the next item of the string is from



 9   Spallina to Pam saying, "Heritage responded back that



10   they need a copy of the trust instrument.  We do not



11   have a copy, and the only executed trust document that



12   we have in which the policy is listed as an asset is the



13   2000 trust prepared by Al Gortz."  Do you see that?



14        A    I do see that.



15        Q    This is dated, it looks like, November 19,



16   2012.  It is your email back.  "Highly unlikely they



17   will use another trust.  What is the SOP when a doc



18   can't be found?"  That's from you, right?



19        A    Yes, it is.



20        Q    And it's dated November 19, 2012, right?



21        A    Yes.



22        Q    Am I correct, as I'm reading this, at least by



23   November 19, 2012, no one has located Exhibits 21 and 22



24   that we talked about earlier, the unsigned drafts of the



25   trust, correct?
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 1             MR. SIMON:  Objection; speculation.



 2        A    You are right, correct.



 3        Q    When you then go to the next page, 4490, it



 4   says, from Pam to you, copied to Spallina, "Please send



 5   the executed trust document before you respond to



 6   Heritage."  Do you remember what Pam -- what trust



 7   document she was talking about?



 8        A    I do not.



 9        Q    Is it fair to say the only executed document



10   you had that would be relevant at that point would have



11   been the 2000 trust document, correct?



12             MR. SIMON:  Objection; speculation.



13        Q    As far as you knew.



14        A    Can you ask me that question again, please?



15        Q    Yeah.  Actually, it might help if I go above



16   that.  When you look at Spallina's note to you then, a



17   little bit below the halfway point of page 4409, it



18   says, from Spallina, "We are not responding to them with



19   the document from 2000.  We discussed that and you are



20   carved out under that document.  We need to find the



21   1995 trust ASAP."



22             Do you understand that was him responding to



23   Pam where she said, "Please send the executed trust



24   document before you respond to Heritage"?



25        A    I -- I do.
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 1        Q    He must have been talking about the 2000



 2   trust, and he's telling her we're not going to use that



 3   trust because you're cut out, right?



 4        A    I can't say for sure, you know, why he's



 5   saying that, but that's, you know, what -- what it looks



 6   like from this document.



 7        Q    When you received this and saw it, is that



 8   what you assumed, that he's telling her we're not going



 9   to use the 2000 trust because you're cut out of it?



10             MR. SIMON:  Objection; speculation.



11             MR. STAMOS:  No.  I'm not asking him to



12        speculate.



13        Q    I'm asking your perception when you read this.



14             MR. SIMON:  No.  You asked him what he



15        assumed, is what you asked.



16             MR. STAMOS:  Well, I'm not asking him to



17        speculate about what he assumed.  I'm asking him to



18        tell me what he assumed, if he can remember.



19        A    I can't remember, but according to this,



20   that's what it looks like Spallina is saying.



21        Q    Okay.  That's fine.



22             Then there's another letter -- there's another



23   note November 19th, the same date, from David Simon,



24   "May be able to achieve Sy's intended result through



25   waiver and settlement agreement."  That was the attempt
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 1   that was made to get all five children to sign off, and



 2   then you wouldn't need to worry about what the trust



 3   said or didn't say, correct?



 4        A    I believe so, yes.



 5        Q    Okay, excellent.  If you then look at Exhibit



 6   Number 3, it looks to me -- if you just take a quick



 7   look at this, it looks to me that this is an email from



 8   Pam, and you are among those copied --



 9        A    I don't have it.



10        Q    We don't have 3 yet.



11             MR. STAMOS:  Oh, I'm sorry.  I'm sorry.  Could



12        the court reporter please give it to him.



13             (Exhibit 3 was marked for identification.)



14        Q    I just have a simple question for you.



15   Looking at this, am I correct that this is a letter --



16   an email that Pam sent and that you were copied on which



17   attempted to circulate a settlement agreement among you



18   to try to get the proceeds without the need for



19   litigation or worrying about the trusts?



20        A    That is what it looks like to me, yes.



21        Q    And you recall that effort was made, correct?



22        A    Yes.



23        Q    And it was not successful because Eliot would



24   not agree, correct?



25        A    I believe that's the reason why, yes.
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 1        Q    If you could then --



 2             I'm sorry, continue to look at that exhibit,



 3   at 4519.  It said there was -- at the bottom, that's



 4   your email, correct, that says, "There was an exhaustive



 5   search for the original trust document from 1995 which



 6   is the beneficiary of the policy owned by dad.  Since



 7   we've have not been able to locate it," and then some



 8   further text.  Is it fair to say that as of December 6,



 9   2012, the drafts of the trust, Numbers 21 and 22, had



10   still not been located?



11        A    That is correct.



12        Q    Thank you.



13             All right.  If you could then look at Exhibit



14   4.



15             (Exhibit 4 was marked for identification.)



16        Q    Now, reading bottom to top here, which I think



17   we need to do, on Page 69, this is from you -- I'm



18   sorry, this is from Spallina to you, correct?



19        A    No.



20             On 67 or -- a different page?



21        Q    I'm sorry.



22             Oh, you got 67.  Okay, yeah, I'm sorry.  I



23   have two sets of them.



24             When you're looking at Page 67, that's



25   Mr. Spallina writing to you, correct?
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 1        A    Well, I'm copied.



 2        Q    You are one of those to whom this was



 3   addressed, correct?



 4        A    Yes.



 5        Q    In it, Mr. Spallina was talking about options



 6   and trying to deal -- dealing with the situation where



 7   the agreement could not be achieved, right?



 8        A    Yes.



 9        Q    Among the things he said was, and this is in



10   the fourth line from the bottom, "As none of us can be



11   sure exactly what the 1995 trust said (although an



12   educated guess would point to the children in light of



13   the document prepared by Al Gortz in 2000), it is



14   important that we discuss further prior to spending more



15   money to pursue this option."  As of that day, and this



16   was dated January 22, 2013, none of you could know for



17   sure what it said, correct?



18        A    That's correct.



19        Q    Am I correct, as of this date, Exhibits 21 and



20   22 had not been located, correct?



21             MR. SIMON:  Objection; speculation, asked and



22        answered.



23        A    That's correct.



24             MR. STAMOS:  No, it hasn't been asked.



25        Q    I'm sorry, what was the answer?
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 1        A    Correct.



 2        Q    Thank you.



 3             MR. STAMOS:  Do you want to take a break now,



 4        Adam?



 5             MR. SIMON:  Please.



 6             MR. STAMOS:  Okay.



 7             (Recess taken.)



 8             MR. STAMOS:  So now we're on Exhibit 5.



 9             (Exhibit 5 was marked for identification.)



10        Q    (By Mr. Stamos) Now, I'm looking at Exhibit



11   Number 5.  Do you have page 65?  Is that the page number



12   at the bottom?



13        A    Yes.



14        Q    Looking at the message from Spallina, the



15   second one here - it looks like the top is from Lisa to



16   Spallina and Jill - where Spallina said, "I need to see



17   Pam's life insurance trust to answer the question," do



18   you know what question he was talking about?



19             MR. SIMON:  Objection; speculation.



20        A    I don't.



21        Q    All right.  Then I'm going to skip Number 6.



22             I'm just trying to cut this down so we can



23   move along.  I'm saving time by wasting a little bit of



24   time.



25             I'm not going to talk to you about 7.
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 1             If you would then look at Exhibit Number 8,



 2   please.



 3             (Exhibit 8 was marked for identification.)



 4        Q    This is from Mr. Spallina to Eliot and



 5   yourself and -- to Pam, carbon copied to Eliot and



 6   yourself, Lisa, Jill and Christine, right?



 7        A    Correct.



 8        Q    See at the top there?



 9        A    Yes, you are correct.



10        Q    Thank you.  And I want to direct you to the



11   fourth paragraph up, the one that begins, "Let's stop



12   making."  Do you see that?



13        A    I do.



14        Q    The second sentence says, "Pam saw him execute



15   the trust with the same attorney that prepared her own



16   trust, a copy of which I have and will offer up to fill



17   in the boilerplate provisions."  Do you see that?



18        A    Yes.



19        Q    When you received this, did you understand



20   that to mean that Mr. Spallina understood that your



21   father's '95 trust was basically a mirror image of Pam's



22   and, therefore, he would use Pam's in order to fill in



23   the blanks with regard to boilerplate language?



24             MR. SIMON:  Objection; speculation, form.



25        Q    I'm asking if that's your understanding.
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 1             MR. SIMON:  You said did he understand that he



 2        understood.  It's like two understandings removed.



 3             MR. STAMOS:  If that's what I did, let me fix



 4        it.



 5        Q    When Mr. Spallina wrote that and you received



 6   this and read it, was it your understanding that



 7   Mr. Spallina had the understanding that the 1995 trust



 8   was basically a copy, so to speak, of Pam's trust and,



 9   therefore, he could use Pam's trust to fill in the



10   missing boilerplate language that might be necessary to



11   be filled in?



12             MR. SIMON:  Same objections.



13        A    You're using words like "mirror image" and



14   I -- I don't believe that he was looking at Pam's



15   document, according to this email, as a -- as a tool and



16   a mirror image.  I think he was using Pam's document



17   maybe as -- more as a guide, because I think they were



18   prepared around the same time by the same firm.  So --



19   but I can't honestly speculate what was in Spallina's



20   mind at the time he wrote this.



21        Q    Have you ever seen Pam's trust?



22        A    I have not.



23        Q    Then let's go to -- looking now at Exhibit



24   Number 9.



25             (Exhibit 9 was marked for identification.)
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 1        Q    We have number 9 in front of you.  Page 51 and



 2   52, do you see that?



 3        A    I do.



 4        Q    This looks to be, going back on Page 52, an



 5   email that you drafted giving your analysis of the



 6   Heritage payout situation, and looking at that document,



 7   about seven lines down, as of that point the trust could



 8   not be located still, correct?



 9        A    Correct.



10        Q    I take it at that time Exhibits 21 and 22 were



11   still not located, because if they were, you would have



12   talked about them, correct?



13             MR. SIMON:  Objection; speculation.



14        A    Correct.



15        Q    Then on Page 51, that's your email to your



16   siblings and Mr. Spallina in which -- in further



17   analysis -- this is actually to Eliot - I see - with



18   copies to your siblings responding to a prior email he



19   had written about what he thought the situation was,



20   correct?



21        A    Yes, sir.



22             MR. STAMOS:  Now, if we could go, please, to



23        Exhibit 10.



24             (Exhibit 10 was marked for identification.)



25        Q    If you're looking at the bottom of Page 47,
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 1   this is part of a string that ends with Eliot writing on



 2   February 9th to yourself and to Pam, copies to many



 3   other people.  Do you see that?



 4        A    Yes, I do.



 5        Q    Then when you look at the bottom, the first



 6   email on that page where Pam says, on February 8, 2013,



 7   "Yeah, bad news.  We don't have copies of the policy.



 8   Dad probably took it when he emptied his office.



 9   Probably the trust, too."  Do you see that?



10        A    Yes, I do.



11        Q    Do you have any understanding as to how it



12   came to be that a copy of the draft trust was located at



13   a later date even though a search had already been done



14   trying to find the trust document itself?



15             MR. SIMON:  Objection; speculation.



16        A    None.



17        Q    When the trust documents -- strike that.



18             When the draft trust documents, Exhibits 21



19   and 22, were located, do you recall having any



20   conversation with anybody, Mr. Simon, your sister,



21   anything to the effect of, "How come you didn't find



22   these the first time you looked," or anything like that?



23        A    No, nothing like that with me, no.



24        Q    Did it strike you?  Did you wonder?  Whether



25   you had a conversation or not, did you wonder how it was
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 1   that they didn't find them the first time?



 2        A    No.



 3        Q    It didn't strike you as odd?



 4             MR. SIMON:  Objection; asked and answered.



 5        A    No, it didn't.  Having searched for things



 6   before in my life, you search once, you search again,



 7   sometimes you come across things, especially old.  No,



 8   it didn't strike me as odd.



 9        Q    If you could look at Exhibit Number 11,



10   please.



11             (Exhibit 11 was marked for identification.)



12        Q    This is another string here.  Beginning at the



13   bottom, this is your brother Eliot telling you that he's



14   seeking independent counsel, correct, on February 13,



15   2013?



16        A    Yes.



17        Q    Then the next email up, on February 14th, is



18   you to Robert Spallina saying, "Please move forward as



19   we discussed in the last group phone call in which we



20   decided to have Heritage pay your trust account or a



21   trust that you would act as trustee.  Heritage has



22   stated that they will pay based on a court order showing



23   that there's consensus among the 1995 trust



24   beneficiaries.  Let's get this done."



25             My question about that is, as of that point,
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 1   was it your understanding that Eliot would agree to have



 2   such a court order entered?



 3        A    I don't know.



 4        Q    This communication with Mr. Spallina includes



 5   copies to all of your siblings as well as to Christine



 6   Yates, who was Eliot's attorney, correct?



 7        A    I -- I believe so.



 8        Q    Is it your position that this was



 9   attorney-client communication, as well, between you and



10   Mr. Spallina?



11             MR. SIMON:  We didn't assert a privilege, if



12        that's what you're asking.  I didn't object.



13             MR. STAMOS:  Well, our position, for the



14        record, is that you may not selectively employ the



15        privilege.



16        Q    So my question is, was this an attorney-client



17   communication, as far as you were concerned?



18        A    In every communication I had with Robert



19   Spallina, I would expect that that privilege was there.



20             MR. ROSE:  This is Alan Rose, just for the



21        record, since I'm Mr. Bernstein's personal counsel.



22        He's not asserting the privilege as to



23        communications of this nature as responded in your



24        email.  He's asserting privilege to private



25        communications he had one-on-one with Robert
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 1        Spallina, who he considered to be his counsel.



 2        That's the position for the record and that's why



 3        the privilege is being asserted.



 4             Continue.



 5             MR. STAMOS:  No, I understand that.  It's just



 6        that our position is that, if one has an



 7        attorney-client relationship, in particular with



 8        regard to discussions concerning a particular



 9        topic, the privilege is waived when you do not



10        maintain the privilege with respect to certain



11        communications and you do with others, and that's



12        our position.  So --



13             MR. ROSE:  Okay.  But for the record, since



14        you're going to argue this in Illinois potentially,



15        in every piece of litigation, certain things that



16        you communicate with your lawyer eventually find



17        their way into pleadings or communication with the



18        other side.  That does not mean that private



19        communication you have one-on-one with your lawyer



20        about various things when you're seeking legal



21        advice on a confidential basis are not privileged.



22        That's the sole basis upon which the privilege is



23        being asserted and it's going to continue to be



24        asserted.



25             MR. STAMOS:  Can we proceed?
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 1             MR. ROSE:  Absolutely.  Thanks.



 2             MR. STAMOS:  Got it.



 3        Q    (By Mr. Stamos) In any event, looking at



 4   Exhibit 11, this was a -- whatever it says, this was an



 5   email series of -- exchange between yourself and Eliot



 6   and all the addressees, correct?



 7        A    It appears to be, yes.



 8        Q    Have you ever investigated to advise yourself



 9   as to what took place within the insurance company, that



10   is to say the insurance company records, as to your



11   father's interactions or lack of interactions with them



12   about beneficiary changes or ownership changes?



13        A    I -- I have not; did not do that.



14        Q    I take it you, therefore, have no knowledge



15   about that, no personal knowledge about that?



16        A    Can you tell me what "that" is again.



17        Q    About beneficiary changes that your father



18   either did send or did not send to the insurance



19   company.



20        A    Again, I'm going to go back to that time of



21   reinstatement where it was my understanding that the



22   beneficiary of this insurance policy was the trust,



23   so -- I think you stated something that wasn't entirely



24   accurate about that I didn't have any knowledge.



25        Q    Okay.  So your knowledge of it would have been
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 1   with regard -- I think we talked about that earlier.



 2   You told us what your role was in that -- what you knew



 3   about the reinstatement provision a couple of years



 4   before he died, correct?



 5        A    Yes, that's right.



 6        Q    All right.  We don't need to go over that



 7   again.  That, I understand.



 8             Let's look, if we can, at Exhibit Number 14.



 9             (Exhibit 14 was marked for identification.)



10        Q    Looking at that document, it looks like a



11   string that ends with an email from Mr. Spallina to Pam



12   and copied to yourself and David, correct?



13        A    Yes, that is correct.



14        Q    Now that email -- the initial email in that



15   string is one from David Simon -- I'm guessing to



16   Mr. Spallina, although it's not clear, where it says,



17   "Last of the docs we could dig up."  Do you see that?



18        A    I do.



19        Q    My assumption, although it's not clear from



20   the email, is that there was -- oh, yeah, I'm sorry.  At



21   the bottom you can see there's a PDF attachment, a



22   Document 9 PDF.  Do you see that on Page 6579?



23        A    Yes.



24        Q    Do you know what document he's referring to in



25   that email?
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 1        A    I don't.



 2        Q    If you would look at Exhibit Number 15,



 3   please.



 4             (Exhibit 15 was marked for identification.)



 5        Q    This document, 6508 through 6512, is a string



 6   of emails that ends with one from you to Robert Spallina



 7   copied to several people, correct?



 8        A    It appears that way so far, yes.



 9        Q    Take your time.  Is that what that is?



10        A    Yes.



11        Q    The last email in that string is one that you



12   sent, correct?



13        A    Yes.



14        Q    When you say, "I think one of my --"  This is



15   to Robert: "Pam, Scooter, Jill, Lisa and I will be



16   discussing several related issues over the weekend," and



17   this is Saturday, March 16, 2013.  "I think one of my



18   previous emails asked you to hold off doing anything



19   concerning the life insurance policy after a specific



20   date.  Please continue to work with the insurance



21   company on our behalf."



22             What were you talking about there?



23        A    I cannot remember.



24        Q    If you would please look at 6510.  It's the



25   third page of that exhibit.
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 1        A    Okay.



 2        Q    Do you see the reference to March 15, 2013



 3   there from Spallina?



 4        A    I see March 15, 2013.



 5        Q    Right.  7:07 a.m., in the middle of that page?



 6        A    Yes, I do.



 7        Q    And Mr. Spallina wrote in this email string



 8   that ends with your last email, "There is a break in



 9   title and beneficiary designation prior to getting where



10   the confirmation letters state where we are today, Sy as



11   owner and the trust as beneficiary."  Do you know what



12   they're talking about?



13        A    I believe that I do.



14        Q    What did you understand Mr. Spallina was



15   conveying by that message?



16        A    That there was a previous owner or an initial



17   owner of this policy and that I think he was learning



18   about the -- the chain of -- of ownership of the policy



19   from the very beginning and its iterations over time



20   when -- after speaking with the insurance company.



21        Q    Did you understand this to be that



22   Mr. Spallina was told by the insurance company that



23   there was a break in title and beneficiary designation?



24        A    Well, I -- I'm -- only because I'm reading



25   what he said.  I don't know what he assumed that meant,
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 1   but I'm assuming from what I'm reading that he is saying



 2   that there was some break there.



 3        Q    And this was in response to your email from --



 4   it looks like --



 5             Well, it looks like the times are a little bit



 6   odd there.  I'm not sure why that is.



 7        A    Right.



 8        Q    I wonder if one is eastern time and one is



 9   central time?



10        A    Between me and Robert?



11        Q    Yeah.  Could that have been possible?



12        A    Anything's possible, but unlikely, I think.



13        Q    Well, in any event, when you received that,



14   did you understand what he was talking about?



15        A    At the time, I probably did not.



16        Q    Now, looking at Exhibit 16, please.



17             (Exhibit 16 was marked for identification.)



18        Q    Do you know who Mr. Welling is, before I ask



19   you any questions about the document?



20        A    I believe that he was someone connected to the



21   insurance company.



22        Q    I'd like you, if you will, to take a moment



23   and read Exhibit Number 12 -- I'm sorry, Exhibit



24   Number 16, back to front, and then I want to ask you



25   some questions about it.  It's not all that long.
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 1        A    So you'd like me to read all the pages in the



 2   email?



 3        Q    Yeah.



 4        A    Okay.



 5        Q    Just take a moment to read it.  The messages



 6   are actually pretty brief.



 7             MR. ROSE:  While he's looking at that, I'd



 8        just state for the record that TS5253, at the



 9        bottom, clearly supports the assertion of the



10        privilege.



11             MR. STAMOS:  In as much as it includes Scott



12        Welling on it, I'd have a hard time understanding



13        how that supports the existence of a privilege,



14        but --



15             MR. ROSE:  Okay.



16        Q    (By Mr. Stamos) Have you had a chance to read



17   that yet, Mr. Bernstein?



18        A    Yes.  I'm -- yes, I have.



19        Q    I bet you recall this email string, correct?



20        A    Yes.



21        Q    It ends with a message from Mr. Spallina to



22   you which would have included all the rest of it,



23   correct?



24        A    Yes.



25        Q    What's this about?  What's the genesis of this
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 1   dispute that results in Mr. Spallina saying, "Ted, I'm



 2   done with this matter"?  What did you understand was



 3   going to happen?



 4        A    The change in who was going to be handling the



 5   life insurance policy at -- at around this time.



 6        Q    It was changed from whom to whom?



 7        A    From the Tescher & Spallina firm to Adam



 8   Simon.



 9        Q    Were there any discussions with the insurance



10   company about that prior to the lawsuit being filed in



11   Chicago?



12             MR. SIMON:  Objection; speculation.



13        A    I've -- I simply don't know.



14        Q    You don't?



15        A    I do not.



16        Q    Now, when you then look at --



17             I'm sorry, we'll go to the next exhibit, which



18   is -- it looks like Exhibit 17.



19             (Exhibit 17 was marked for identification.)



20        Q    Now, looking at Exhibit Number 17, where



21   Mr. Tescher writes, "I feel that we have serious



22   conflicts in continuing to represent you as trustee to



23   the life insurance trust and need to withdraw from



24   further representation," do you see that?



25        A    I do.
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 1        Q    Now, first, this document is an email string



 2   that ends with Mr. Tescher sending an email to



 3   Mr. Welling, Mr. Spallina and also to yourself, as well



 4   as the Simons, correct?



 5        A    Yes.



 6        Q    You recall receiving this, do you?



 7        A    Now that I see it, I recall.



 8        Q    Now, where Mr. Tescher says that, "There's a



 9   serious conflict continuing to represent you as trustee



10   of the life insurance trust," is he referring to the



11   1995 trust?



12             MR. SIMON:  Objection; speculation.



13        A    I believe that that's what he's referring to



14   here.



15        Q    I take it that he withdraw from representing



16   you in that capacity as of this email?



17        A    I -- I believe that to be the case.



18        Q    Did they continue to represent you in any



19   other capacity after that date?



20        A    Yes.



21        Q    In what capacities did they continue to



22   represent you?



23        A    As the -- counsel for the Shirley Bernstein



24   Trust.



25        Q    Do they continue to be your attorney in that
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 1   capacity?



 2        A    Currently?



 3        Q    Yes.



 4        A    They are not.



 5        Q    When did they cease being your attorney in



 6   that capacity?



 7        A    Early 2014 is my recollection.



 8        Q    What led to that?



 9        A    What led to that was --



10             MR. ROSE:  Well, let me -- to the extent he's



11        discussing communications he had with his former



12        counsel, they would be privileged, and I would



13        instruct him not to answer based upon any



14        communications with his counsel.



15             MR. STAMOS:  Okay.



16        Q    I don't agree with that, but I assume you're



17   going to follow your attorney's instruction not to



18   answer that?



19        A    Yes.



20        Q    All right.  We don't need to say anymore, but



21   we'll certify that.



22             Leaving aside conversations then with



23   Mr. Spallina or Mr. Tescher, what led to their ceasing



24   to be your attorneys?



25        A    My recollection is that they withdrew.
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 1        Q    Okay.



 2        A    Again, we're going back quite a while, but I



 3   believe what led to them not being my attorneys is that



 4   they withdrew.



 5             MR. ROSE:  And just for the record, there are



 6        aspects of that that are not privileged, but you



 7        asked him about his -- I just advised him not to



 8        disclose his private, confidential communication



 9        with them while they were still his lawyers.  That



10        does not foreclose your questioning.



11             MR. STAMOS:  No, what I asked him was what



12        other circumstances led to that other than --



13        without reference to such conversations, and he



14        said they withdrew.



15        Q    Do you know why they withdrew?



16        A    I -- I do know why they withdrew.  There were



17   some questions within their firm about documents and



18   irregular -- irregularity around documents, and they



19   withdrew because I felt it was best for them to



20   withdraw.



21        Q    What documents were there -- with regard to



22   what documents were there irregularities, as far as you



23   knew?



24        A    There was an amendment to a trust document.



25        Q    Which trust?
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 1        A    Shirley Bernstein Trust.



 2        Q    And finally Exhibit Number 18.



 3             (Exhibit 18 was marked for identification.)



 4        Q    Are you ready?



 5        A    Yes.



 6        Q    Let me just back up a second.  The document



 7   that you were talking about that there was a problem



 8   with was a document which it appeared that the Tescher &



 9   Spallina firm had participated in backdating a signature



10   by your father, correct?  Is that your understanding of



11   it?



12        A    Something along those lines.  I'm not quite



13   sure that it's backdating or creation of a document.



14   I'm not sure that backdating would be the right way to



15   describe that.



16        Q    It included a notarization that was not



17   authentic, correct?



18        A    There were -- there were two issues that arose



19   out of that law firm that were highly irregular as far



20   as I'm concerned.



21        Q    What were those?



22        A    One was a -- was the signing of a notarized



23   document by a notary that was not proper, and the second



24   was the creation or fabrication of a document by



25   Mr. Spallina that -- that related to Shirley's trust
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 1   document.  It was, I believe, in the amended trust



 2   document, but I'm going now by complete recollection



 3   of --



 4        Q    Do you recall what the purpose of that



 5   document was, the second document you're talking about?



 6        A    The purpose was to make changes to the



 7   original trust document.



 8        Q    Any particular change that you can recall?



 9        A    No, not -- not, you know, sitting here without



10   the document, no.



11        Q    The last document that I've shown you, this



12   Exhibit Number 18, this is Mr. Tescher -- it looks like



13   he's writing to you and your siblings in particular



14   about billing, correct?



15        A    Yes.



16        Q    This is August 30, 2013, correct?



17        A    Yes, it is.



18        Q    As of this date, he's still referring to the



19   fact that your father's - looking at the second full



20   paragraph from the bottom - that your father's affairs



21   were not left in the best order and so forth, and also



22   some concern that Eliot's activity might be costing the



23   estate money, correct?



24        A    That's what he says here, yes.



25        Q    As of this time that this was written, you
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 1   still were not aware of the existence of Exhibits 21 and



 2   22, the draft unsigned '95 trust, correct?



 3        A    I'm not sure.



 4        Q    Here's what I want to ask you:  You're aware



 5   that the 2000 trust is an insurance trust, correct?



 6   It's for the purpose of receiving insurance proceeds,



 7   correct?



 8             MR. SIMON:  Objection.  Are you going to show



 9        him the document?



10             MR. STAMOS:  Yeah, I can.  I was going to work



11        from memory, but we can.



12             That's Exhibit Number 23.



13             (Exhibit 23 was marked for identification.)



14        Q    So, first, let me ask you this:  I imagine



15   that your business, over the years that you've been



16   involved in selling life insurance, you've dealt with



17   many customers or clients who have had insurance trusts,



18   correct?



19        A    That is correct.



20        Q    This is not the first time you've ever looked



21   at an insurance trust, the one you've just looked at,



22   correct?



23        A    Also correct, yeah.



24        Q    In your experience, the lawyers who draft



25   trusts, for example this one, very often do what was





                                                              77



�







 1   done here, which is they provide a first page indicating



 2   who prepared it with the law firm's name on it, right?



 3             MR. SIMON:  Objection; speculation.



 4        Q    Is that your experience to see that?



 5        A    Yes.



 6        Q    If you look at Exhibit Number 24 and 25 --



 7             Let's start with Number 24.



 8             (Exhibits 24 and 25 were marked for



 9   identification.)



10        Q    Looking at 24, that's the trust dated July 25,



11   2012, correct?



12        A    Yes, it is.



13        Q    And number 25 is a trust dated May 20, 2008,



14   correct?



15        A    Yes.



16        Q    And those are both prepared by the Tescher &



17   Spallina firm, right?



18        A    Yes.



19        Q    The three trusts that we have, at least that



20   we know are executed, each one of them identifies the



21   law firms who prepared them, correct?



22        A    Yes.



23        Q    In your experience as a life insurance



24   professional, I'm sure you've had occasion over time to



25   be the first one advised that one of the insureds has
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 1   died and then you participated in helping to make a



 2   claim, correct?



 3        A    Yes.



 4        Q    In doing that, I'm sure you've interacted with



 5   attorneys, including those who have drafted trusts as



 6   part of that process, right?



 7        A    Yes.



 8        Q    Is it your experience, what I believe to be



 9   universal among estates and trusts lawyers, that they



10   maintain trusts that they have drafted or estate plans



11   they have created because they're aware that down the



12   line when someone dies, number one, they might need to



13   find those documents, and number 2, the lawyers hope to



14   get the business as part of the estate?  Is that true in



15   your experience?



16             MR. SIMON:  Objection; speculation, form.



17             MR. STAMOS:  I'm asking for his experience.



18             MR. SIMON:  He's not an attorney.



19        A    That, I don't know.  I mean, what their intent



20   is for drafting the documents and -- I can't say in



21   general terms --



22        Q    Okay.  But in your experience, have you ever



23   gone to a firm that drafted a trust and they didn't have



24   a copy of it?



25        A    I don't know.
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 1        Q    Here, do you know if efforts were made to



 2   contact the attorneys who are purported to have drafted



 3   the 1995 trust to see if they had a copy of it?



 4        A    I believe that efforts were made to do that,



 5   yes.



 6        Q    Did you learn what the results of that



 7   investigation were?



 8        A    My recollection was the firm was absorbed by



 9   another firm, or maybe there were two, you know,



10   iterations of this, but the firm is no longer in



11   existence and that they didn't keep the records or they



12   may have sent out something about records.



13             I'm just going by memory, so I can't be -- you



14   know, give you anything more than that.



15        Q    Do you remember who told you that?



16        A    I do believe that was Robert Spallina.  I



17   think he was making those inquiries to the other firm.



18             It may have been David in Chicago.



19        Q    Now, David has testified that -- I'm speaking



20   roughly, but I believe accurately in describing his



21   testimony, which is that he -- that when Simon created



22   the '95 trust, that David assisted him in preparing it



23   on the computer actually and Simon then took that



24   version and took it over to Hopkins & Sutter, the law



25   firm that they say prepared it, and that was the basis
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 1   for the trust ultimately that Simon executed.  Does that



 2   sound familiar to you?



 3        A    It doesn't.  It does not sound familiar that



 4   Scooter was -- that David was creating a document on



 5   a -- on a -- on a computer.



 6        Q    We now know that David testifies that there



 7   was a document on the computer, correct, because that's



 8   what Exhibit Number 21 is, right?



 9        A    Okay.



10        Q    Okay?  I mean, do you agree with me, that's



11   what we understand that to be?



12        A    I do.



13        Q    So the question I have for you is, did you



14   ever have a conversation with David in which he said --



15   when these communications were taking place with



16   Mr. Spallina about how do we approach, we can't find the



17   '95 trust and so forth, did David ever say anything to



18   you like, "You know, I put it on my computer to begin



19   with.  Maybe I should check there"?  Do you ever



20   remember any such conversation?



21        A    I do not.



22        Q    When you look at Exhibit Number 23, if you



23   would look at that, please, the first page indicates



24   that the 2000 trust is to receive the proceeds --



25   looking at the very first paragraph, the first sentence
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 1   actually, was to receive the proceeds of some insurance



 2   policies listed on Exhibit A, correct?



 3        A    Okay.  I'm with you now.  You want me looking



 4   at 23?



 5        Q    Yup.  And look at the first page of it, which



 6   is 3893, the first text page.



 7        A    Okay.  I'm with you.



 8        Q    This trust provides that the insurance



 9   policies set forth in Schedule A, the proceeds of those



10   policies are going to be paid to the trust, right?



11             MR. SIMON:  Objection; the document speaks for



12        itself.



13             MR. STAMOS:  I'm asking if that's his



14        understanding of it.



15             MR. SIMON:  Same objection.



16        A    I mean, the document says what it says.



17   Right?



18        Q    It says that it transfers to the trustees of



19   this 2008 trust the life insurance policies set forth in



20   Schedule A, right?



21             MR. ROSE:  Wait.  Which one are you looking



22        at?



23             MR. SIMON:  Objection as to form of question.



24        That's not what it says.



25             MR. ROSE:  Which document are you looking at?
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 1        Don't tell me the number.



 2             MR. STAMOS:  I'm looking --



 3             MR. ROSE:  What does it say on the front?



 4             MR. STAMOS:  Let's start again.



 5             MR. ELIOT BERNSTEIN:  Proskauer Rose trust.



 6             MR. STAMOS:  I'm looking at Exhibit 23.  The



 7        very first page indicates it was prepared by the



 8        Proskauer firm.  Do we all have that document in



 9        front of us?



10             MR. SIMON:  Yes.



11             THE WITNESS:  Yes.



12        Q    (By Mr. Stamos)  All right.  If you flip that



13   first page and go to TS3893, paragraph number 1, do we



14   agree that it says, "As and for a gift, the settlor



15   hereby assigns and transfers to the trustees and their



16   successors (together "the trustees"), the life insurance



17   policies set forth in Schedule A."



18             MR. SIMON:  Continue.



19        Q    Do you see that?



20             MR. SIMON:  Continue.



21        Q    Well, it says other things as well, but -- you



22   can read as much as you -- read as much of it as you



23   want and then tell me whether you've read it.



24             MR. SIMON:  Into the record.  Read the whole



25        thing into the record.





                                                              83



�







 1        Q    Okay?  You see that, correct?



 2        A    I see it.



 3        Q    All right.  And then Schedule A includes in it



 4   the life insurance policy with regard to which we are



 5   currently litigating, right?



 6             MR. SIMON:  I'm going to object as to form,



 7        because again you've misstated what paragraph 1



 8        said.



 9        A    Yeah.  I'm going to read it.  "The life



10   insurance policies set forth in Schedule A annexed



11   hereto, and the settlor agrees to execute all such



12   assignments and changes of beneficiary and to do such



13   other acts and things as may be necessary in order to



14   make the trustees irrevocable absolute assignees of said



15   life insurance policies.  The trustee shall hold said



16   policies together with any other property which may be



17   received by them in trust upon the terms and conditions



18   set forth herein.  This trust shall be known as the



19   Simon Bernstein 2000 Insurance Trust."



20             And I don't believe this policy ever



21   received -- this trust ever received the policy, but



22   okay.



23        Q    I just want to establish first what it says,



24   see if we could agree what it says.  I agree that's what



25   it -- you accurately read it.  I agree with you.
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 1        A    Okay.



 2        Q    Listed on Schedule A then, as being subject to



 3   the words that you just read, is included the insurance



 4   policy that we're litigating about, correct?



 5        A    Let me go to sub 2A.



 6        Q    Okay.



 7             THE WITNESS:  Do you have Schedule A?



 8             MR. SIMON:  It's the last page, I think.



 9        Q    It's the last page of that exhibit.



10        A    Got it.



11        Q    All right?



12        A    I missed it at the top.



13        Q    That's okay.  And that includes the life



14   insurance policy that we are litigating about in this



15   case, correct?



16        A    That is correct.



17        Q    Do you agree with me that this trust document



18   does not reference the existence of a prior trust that



19   had any interest in that insurance policy or any prior



20   trust at all, right?



21             MR. SIMON:  I'm going to have to ask him to



22        read the entire document.



23             THE WITNESS:  Yeah, I can't answer --



24             MR. SIMON:  Go ahead.



25        A    I can't answer that question without reading
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 1   the whole document.



 2             MR. SIMON:  Go ahead.



 3        Q    Well, it speaks for itself.



 4             Let me ask you this:  Are you aware of whether



 5   it does without reading it?  Are you aware of whether it



 6   references any 1995 trust or any other trust?



 7             MR. SIMON:  Objection; speculation.  Not



 8        allowing him to read it.



 9             MR. STAMOS:  No, no.  I'm just asking if he's



10        aware of it without reading it.  It says what it



11        says.  His reading is not going to change what it



12        says.  I'm asking his state of mind.



13        Q    Are you aware of whether or not that document



14   references the 1995 trust without having read it?



15             MR. SIMON:  Objection; relevance.



16             Go ahead.



17        Q    Do you know?



18        A    I'm not -- I'm not aware.



19        Q    Do you think that if this document did



20   reference the 1995 trust, that Mr. Spallina would have



21   commented on that?



22             MR. SIMON:  Objection; speculation.



23        Q    Would you have expected him to tell you that



24   it did?



25        A    Can you ask me that question again?
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 1        Q    Yeah.  If this document said, for example,



 2   "I'm replacing the '95 trust with this 2000 trust,"



 3   would you have expected that Mr. Spallina would have



 4   given you advice with regard to that fact, if it were a



 5   fact?



 6             MR. ROSE:  I'm going to object, instruct him



 7        not to answer based on communications he had with



 8        Mr. Spallina, but you can ask the question with



 9        regard to information that Spallina disseminated to



10        third parties or --



11        Q    Well, other than conversations that just



12   involved you and Mr. Spallina, but not excluding



13   communications that involved your siblings, like so many



14   of these emails did, would you have expected in such



15   communications when you and he were talking about



16   whether we're going to use the 2000 trust and so forth,



17   if the 2000 trust had referenced the existence of a



18   prior trust, do you not think he would have brought that



19   to your attention so that you could decide what impact



20   that had on your view that the '95 trust still applied?



21             MR. SIMON:  Objection; form.



22        A    Honestly, I'm not sure.  I can't, you know,



23   tell you or speculate as to what Spallina -- what the



24   expectations were of what was in this document.



25   Honestly, I -- I can't.
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 1             MR. STAMOS:  If you can give me just one



 2        second, I want to confer with Mr. Horan for a



 3        second.



 4             (Recess taken.)



 5        Q    (By Mr. Stamos) If you would look at Exhibit



 6   24, please.



 7        A    Okay.



 8        Q    Is it your understanding that this document,



 9   the Simon L. Bernstein Trust -- I'm sorry, let me start



10   again.



11             This document is dated July 25, 2012, correct?



12        A    Yes.  It's hard to read, but yes.



13        Q    You understand this document treats all of



14   Simon's children as predeceasing for the purpose of its



15   distribution, correct?



16        A    I have not read this document, but -- so I



17   can't -- you know, I can't tell you that I agree with



18   you.



19        Q    Are you aware, being one of those children, as



20   to whether you are a beneficiary or are entitled to any



21   distribution from the 2012 trust?



22             MR. SIMON:  Objection; the document speaks for



23        itself.



24        A    Do you want me to read the whole document?  If



25   that's what it says, then that's what it says.  If not,
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 1   then --



 2        Q    No, I don't -- that's not what I'm asking you.



 3   There's a reasonable amount of money involved here, and



 4   what I'm asking you is, as one of Simon's children, are



 5   you aware, personally aware -- not did you read this



 6   just now and what is it saying, but are you aware of



 7   whether you are a beneficiary of a trust that he left



 8   when he died?



 9        A    I am -- I am aware of the trust when he died



10   and I'm aware that I'm not a beneficiary.



11        Q    Okay.  That's what 2012 talks about, correct?



12        A    Correct.



13        Q    Not only are you not a beneficiary, none of



14   your siblings are beneficiaries, correct?



15        A    You are correct.



16        Q    Was there a dispute in the family when you all



17   learned that your father was going to, in effect,



18   disinherit his singling?  I'm sorry, the siblings?



19             MR. ROSE:  What time was that?  Did you --



20             MR. STAMOS:  Let me start again.



21        Q    Prior to his death, you became aware that it



22   was his plan that he was not going to leave money to his



23   children, correct?



24        A    I did -- I'm aware of that.



25        Q    And that lead to some discord in the family,
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 1   correct?



 2        A    It did.



 3        Q    Was there a call in which he participated, as



 4   did the siblings, in which you attempted to get him to



 5   change his mind or explain why his plan was not



 6   appropriate?



 7        A    No.



 8        Q    There was no such call?



 9        A    There was no such call based on what you just



10   said that call was about.



11        Q    Was there a call prior to his death that



12   involved inheritance, that involved the siblings and



13   your father?



14        A    Yes.



15        Q    Who said what to whom in that conference?



16        A    Robert Spallina explained that my father was



17   going to leave the -- his assets to ten grandchildren



18   equally.



19        Q    When -- I ask you to -- if you could pick up



20   Exhibit Number 26, please.



21             (Exhibit 26 was marked for identification.)



22        Q    Exhibit Number 26 was one of the documents



23   produced by the Tescher & Spallina firm.  Have you seen



24   it before?



25        A    Yes.
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 1        Q    The third page is a transcription so that we



 2   could read what it actually said.  Do you see that?



 3        A    Do I see what the third page is?



 4        Q    Yeah.



 5        A    Yes, I do.



 6        Q    What was the genesis of the facts surrounding



 7   Pam writing this note?



 8             MR. SIMON:  Objection; speculation.



 9        Q    I'm asking what you know, not what you're



10   speculating about.



11        A    Can you ask me the -- what -- the question



12   again, or what you're specifically asking me?



13        Q    What do you understand to have been the



14   circumstances of the facts that led to Pam writing this



15   note to your father?  Why did she write it, as far as



16   you know?



17             MR. SIMON:  Objection.



18        A    As far as I know, she read it -- she wrote it



19   because she was -- she was passionate about the fact



20   that the document -- that the estate plan did not



21   include some of Sy's beneficiaries.



22        Q    Meaning several of the siblings, right?



23        A    Some of his children.  Some of my siblings.



24        Q    Did it exclude you as well?



25        A    It did.
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 1        Q    Did you encourage her to write that, or did



 2   you know she was going to write that note when she wrote



 3   it?



 4        A    I did not.



 5        Q    Did you take any view on the subject matter?



 6             MR. SIMON:  Objection.



 7        Q    The subject of the disinheritance.



 8             MR. SIMON:  Objection; relevance.



 9        Q    You may answer.



10        A    Did I take any view to who?



11        Q    Did you have a view internally as to the



12   appropriateness of your father's plan to disinherit some



13   of his children?



14        A    Appropriateness, no.  I encouraged --



15        Q    You didn't have any --



16        A    -- my father --



17        Q    Oh, go ahead, I'm sorry.



18        A    I encouraged my father to go speak with his



19   counsel about the fact that he received this and what he



20   should contemplate doing in receipt of it and how he was



21   feeling about it, and I encouraged him to talk to



22   counsel about it.



23        Q    Ultimately, he left the estate plan in place



24   so that upon his death none of his estate passed to the



25   siblings, correct?
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 1             MR. ROSE:  Object to the form.



 2             Oh, that's your objection.



 3        A    He left the -- he left it in place.



 4        Q    Meaning that each of you and your siblings was



 5   deemed to have been predeceased for the purpose of his



 6   estate planning?



 7             MR. SIMON:  Objection; form.



 8        Q    Is that your understanding?  If it's not, tell



 9   me.  I mean, I don't -- I'm not going to --



10             MR. SIMON:  Well, the first time you said



11        "estate" and the second time you said "estate



12        planning", which is much more general.



13             MR. STAMOS:  I didn't mean a distinction.



14        Q    I just want to establish, upon his death, no



15   money as a consequence of his death passed or will have



16   passed to you and your siblings if the '95 trust is



17   never enforced and receives money through the insurance



18   policy, right?



19        A    Correct.



20        Q    But the money will otherwise pass to all of



21   your children, correct?



22        A    To all of his grandchildren.



23        Q    All of Simon's grandchildren, including your



24   children as well, correct?



25        A    Correct.
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 1             MR. STAMOS:  Give me just one second.



 2             THE WITNESS:  Sure.



 3        Q    This is my final question, or just about:



 4   When you learned that Mr. Spallina had filed a claim



 5   identifying himself as trustee of the '95 trust, did you



 6   ever report to anyone in the insurance company or any



 7   authority that he, in fact, was never the trustee of the



 8   '95 trust?



 9        A    I did not.



10        Q    Did you ever instruct him to take steps to



11   correct any misimpression he might have caused others to



12   form as a result of him having made that claim?



13        A    I'm not sure he caused misimpressions in



14   anybody, so I don't know, and I didn't have any



15   conversations with insurance companies.



16             MR. STAMOS:  All right.  That's all I have.



17        Thank you.



18             THE WITNESS:  You're welcome.



19             MR. ELIOT BERNSTEIN:  Okay.  I have a few



20        questions.



21   CROSS-EXAMINATION



22   BY MR. ELIOT BERNSTEIN:



23        Q    Ted, are you aware of a holographic will



24   leaving some of the insurance proceeds to Maritza



25   Puccio?
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 1        A    I don't know what a holographic will is.



 2        Q    It's a document that was written to leave



 3   Maritza a portion of the death benefit that Rachel



 4   Walker --



 5             Did she give you documents at the hospital the



 6   night he died?



 7             MR. SIMON:  Objection; form.  What's the



 8        question?  Did she give you documents?



 9        Q    Did Rachel -- do you know Rachel Walker?



10        A    I do.



11        Q    On the night your father died, did she bring



12   documents to you at the hospital?



13        A    I believe she did.



14        Q    Was one of those documents a document with a



15   check and a letter regarding Maritza Puccio?



16        A    No.



17        Q    What documents did she bring you?



18        A    My recollection is she brought me something --



19   things pertaining to living wills.  I'm not using



20   correct legal terms I'm sure, but DNRs and things like



21   that.



22        Q    On the day your dad died, did you contact the



23   sheriff?



24        A    No.



25        Q    On the day after he died, did you contact the
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 1   sheriff?



 2        A    I don't recall.



 3        Q    Did you file a sheriff's report at all after



 4   your father died?



 5        A    I don't recall.



 6        Q    Did you make any claims that Maritza Puccio,



 7   his girlfriend, might have poisoned him?



 8        A    No.



 9        Q    You gave no statement to the sheriff?



10             MR. SIMON:  Objection; asked and answered.



11             Don't answer.



12        Q    Did you file a coroner's -- did you order a



13   coroner inquiry on the day your father died?



14        A    I did not.



15        Q    At any time?



16        A    I did not.



17        Q    Do you know anybody who did?



18        A    I believe the Palm Beach County did.



19        Q    Palm Beach County who?



20        A    The County.



21        Q    The County ordered a coroner's --



22             MR. SIMON:  Asked and answered.



23        Q    -- investigation?



24             MR. SIMON:  Asked and answered.



25        Q    Okay.  Why did they order it?
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 1             MR. SIMON:  Objection; speculation.



 2        Q    Have you seen the report?



 3        A    I believe so.



 4        Q    On the day after your -- on the morning after



 5   your father died -- or actually that morning, did you go



 6   to your father's house?



 7        A    What date are you asking me about?



 8        Q    September 13th.



 9        A    You know, it's a blurry time.  I -- shortly



10   after dad died, I -- I went to his house.



11        Q    Were there sheriffs there?



12        A    I believe some -- somebody from a law



13   enforcement agency showed up one of those days shortly



14   after dad died.



15        Q    Did you speak with those sheriffs?



16        A    I did.



17        Q    What did you talk to them about?



18        A    Not a lot of recollection, but they were



19   asking me questions about things.



20        Q    Like?



21        A    Medication, what -- what amounts of



22   medication, if I knew what kind of medication he took or



23   was taking or things like that.



24        Q    Why were they there?



25             MR. SIMON:  Objection; speculation.
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 1        Q    Well, you met with the sheriff.  Didn't you



 2   wonder why he was at your father's house on the day he



 3   died and you were giving statements to him?



 4             MR. SIMON:  Same objection.



 5        A    You -- did you ask me why were they there?



 6        Q    Yeah.



 7        A    I don't know.  I can't remember why they were



 8   there.



 9        Q    And you had no involvement in the call.  Did



10   your attorney have any involvement in the call to the



11   sheriff that you're aware of?



12        A    I don't -- I can't -- I don't think so.  I



13   don't think so.



14        Q    So you, to the best of your recollection, you



15   don't know who called the sheriff or contacted them?



16             MR. SIMON:  Objection; form.



17        Q    Are you aware the night your father died that



18   a call had been made to the hospital claiming that he



19   had been poisoned?



20        A    I'm not -- I'm not aware of a call that was



21   made where -- where it was claimed that he was poisoned.



22        Q    You weren't aware of that?



23        A    (Nonverbal response.)



24        Q    Okay.



25             MR. ROSE:  Can you hear this okay in Chicago?
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 1        I can't tell if you're acting like you're not able



 2        to hear.



 3             MR. STAMOS:  No, we can hear.  We got it.



 4             MR. ROSE:  Okay.



 5             MR. STAMOS:  Thank you.



 6             MR. ROSE:  You're welcome.  I just saw your



 7        face, so...



 8             MR. STAMOS:  Thanks.



 9        Q    (By Mr. Eliot Bernstein) So you became aware



10   at some point that there was a coroner's inquiry and you



11   were aware that there was claims about his medication,



12   correct?



13             MR. SIMON:  Objection; form.



14        Q    That if he had been --



15             MR. ELIOT BERNSTEIN:  Oh, okay.  I'll skip



16        that for a second.



17        Q    If this 1995 trust is lost and is not valid by



18   the court, you get no benefits whatsoever, correct?



19             MR. SIMON:  Objection; speculation, and calls



20        for a legal conclusion.



21        Q    Can you look at the trust document, either one



22   of those trust documents that were exhibited, and tell



23   me who the law firm is on that trust document.



24        A    Tescher & Spallina's law firm?



25        Q    No, the two 1995 trusts that you're claiming
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 1   you're the trustee of.  Who's the law firm that prepared



 2   that document?



 3             MR. STAMOS:  Those are Exhibit 21 and 22.



 4             THE WITNESS:  Oh, thank you, Jim.



 5             21 and 22?  Of course I kept everything in



 6        order except 21 and 22.



 7             Do you have it?  He's looking for the law



 8        firm's name?  Is this 21 and 22?



 9             MR. SIMON:  Yeah, these are 21 and 22.  You



10        can just look at it.



11        A    Are you asking me for the law firm on 21 and



12   22?



13        Q    Yes.



14        A    I don't see a law firm.



15        Q    You don't see a law firm on the trust



16   document?



17        A    I don't.



18        Q    Anywhere on the document, does it say who



19   prepared it?



20             MR. SIMON:  Objection; asked and answered.



21             MR. ELIOT BERNSTEIN:  Well, I'm asking him



22        is -- anywhere on the document, is there a



23        reference to a law firm.



24             MR. SIMON:  Asked and answered.



25        A    Not -- not that I see.
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 1        Q    Are you aware of any claim that your father



 2   had been poisoned by anybody?  Have you ever heard that



 3   claim in the course of these proceedings?



 4        A    I -- I have heard things about dad being



 5   poisoned.



 6        Q    Did you report those things to the insurance



 7   company?



 8             MR. SIMON:  Objection; relevance.



 9             MR. ELIOT BERNSTEIN:  Well, there's a death



10        benefit claim, and I think it would be pretty



11        relevant, if somebody was murdered, who the



12        beneficiaries would be and how it would be paid and



13        if the insurance company should seek an



14        investigation.



15             MR. SIMON:  You can ask the question.



16             MR. ELIOT BERNSTEIN:  So --



17        Q    Go right ahead.



18        A    Can you ask me the question again?



19        Q    Did you report to the insurance company that



20   you had information that your father might have been



21   poisoned?



22        A    I did not.



23        Q    Did you report it to the federal court that



24   your father might have been poisoned?



25        A    I have -- I have not.
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 1        Q    When you filed the lawsuit, did you notify



 2   anybody that your father might have been poisoned?



 3        A    Which lawsuit?



 4        Q    The 1995 trust.



 5        A    I did not.



 6        Q    When you became trustee -- Robert Spallina



 7   filed that original claim.  When you became trustee, who



 8   did you notify?  Did you send out anything to the



 9   beneficiaries?



10        A    When I became the trustee of --



11        Q    The successor trustee of this lost trust that



12   doesn't exist legally.



13        A    Did I send anything to anybody?



14        Q    Yeah.



15             MR. SIMON:  Objection as to form.



16        Q    Did you contact the beneficiaries by sending



17   them proper notice that you were trustee?



18             MR. SIMON:  Objection as to form.



19        A    I think all the beneficiaries were in



20   discussions, but I didn't.



21        Q    Are you familiar with the laws regarding



22   successor trustees?



23             MR. SIMON:  Objection; vague, asking for legal



24        conclusions.



25             MR. ELIOT BERNSTEIN:  Okay.





                                                             102



�







 1        Q    Is Adam Simon related to you?



 2             MR. SIMON:  It's an easy question.  No.



 3        A    I don't think so, no.



 4        Q    Is he related to your sister's husband?



 5        A    He is.



 6        Q    He is.  And does your sister stand to lose all



 7   of her benefit if this trust can't be proven and the



 8   money gets paid to the estate?



 9             MR. SIMON:  Objection; speculation, calls for



10        a legal conclusion.



11        A    No -- no idea.



12        Q    So you know that if the trust doesn't succeed



13   and the money's paid to the estate, you, because you're



14   considered predeceased, don't get benefit, but you're



15   not sure about your sister who's also considered



16   predeceased?



17             MR. SIMON:  Objection as to form; makes a



18        legal conclusion that's not necessarily correct.



19             I wouldn't even answer that one.



20             Continue.



21             MR. ELIOT BERNSTEIN:  Okay.  So we'll certify



22        that to take up with the judge.



23             MR. SIMON:  Please.



24             MR. ELIOT BERNSTEIN:  Okay.



25        Q    Do you think that notifying an insurance
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 1   company of a potential claim that the insured was



 2   murdered is appropriate in your experience as an



 3   insurance agent?



 4             MR. SIMON:  Objection; speculation, form.



 5             You can try to answer.



 6        A    I think you're asking me, if I knew that



 7   somebody was murdered -- would I notify an insurance



 8   company if I knew that somebody was murdered.



 9        Q    If you thought somebody was murdered.



10        A    Would I notify an insurance company if I had



11   reason to be involved in that situation, I think what



12   you're asking me is, if I had that knowledge, I would



13   notify an insurance company.



14        Q    When you filed this lawsuit, you filed a



15   breach of contract lawsuit, correct?



16        A    I'm not sure.



17        Q    Well, you're the plaintiff.  You filed the



18   lawsuit --



19             MR. SIMON:  Show him the Complaint.  That's



20        what it's for.



21        Q    So you're not sure --



22             MR. SIMON:  Show him the Complaint, Mr.



23        Bernstein.



24             MR. ELIOT BERNSTEIN:  That's a good enough



25        answer.
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 1        Q    What type of lawsuit did you file with the



 2   federal court?



 3             MR. SIMON:  Objection.  Show him the



 4        Complaint, please.



 5        Q    I'm just asking based on your knowledge.



 6        A    And I'm -- and I'm not a lawyer, and I don't



 7   have the document, and the type of lawsuit that was



 8   filed, without looking at something, I can't tell you.



 9        Q    So you're the trustee of this trust and you



10   filed as a plaintiff a lawsuit and you don't know what



11   kind of lawsuit?



12             MR. SIMON:  Objection; speculation,



13        argumentative.  We've asked you several times to



14        give him the Complaint which would give you the



15        answer you're looking for, Mr. Bernstein, so please



16        continue.



17             MR. ELIOT BERNSTEIN:  I'm just asking for his



18        knowledge.



19             MR. SIMON:  I'm just asking you to continue.



20        We'll just stop.  We can just stop.



21             MR. ELIOT BERNSTEIN:  I'm just asking for his



22        knowledge.



23             MR. SIMON:  Then go ahead.



24        Q    So, based on your knowledge, you are claiming



25   that you have no idea how you filed this lawsuit?
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 1             MR. SIMON:  Objection.  That's not what



 2        he's -- you're testifying for him.  Ask him a



 3        question.



 4        Q    Did you deliver the documents that you got



 5   from Rachel Walker at the hospital to any party?



 6        A    Other than the hospital?



 7        Q    Yeah.



 8        A    Deliver them?  I don't recall, Eliot.



 9        Q    Where are those documents?



10        A    I don't recall that either.



11        Q    Well, Rachel Walker, you sent her to get



12   documents from the home of Simon after he died, correct?



13        A    I believe I did.



14        Q    And they were estate documents, correct?



15        A    I think I understand what you're asking me,



16   and, yes, they were -- they were documents that were



17   part of his estate planning.



18        Q    And I'm asking you if you know where they are.



19        A    I think I answered.  I don't recall right now



20   where they are.



21        Q    Were you in custody of Simon's personal



22   property and possessions after he died?



23             MR. SIMON:  Objection; relevance.



24        A    Was I in custody?  Can you clarify "custody"



25   for me?
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 1        Q    Well, were you in charge of Simon's personal



 2   property to remove documents off the estate when he



 3   died?



 4             MR. SIMON:  Objection; relevance.



 5        A    I don't understand the question.



 6        Q    Well, we have missing documents, Ted --



 7        A    Yes.



 8        Q    -- as you're aware, estate documents, trusts.



 9   Rachel came with --



10             How many documents did she give you that



11   night?



12             MR. SIMON:  Objection; form.  That's not



13        even --



14        Q    Approximately how many documents did she bring



15   to you that were estate planning documents?



16        A    A couple.



17        Q    And then you have no idea where you have those



18   documents?



19        A    No.  At this time, I don't.



20        Q    In those documents, you weren't aware of any



21   documents that were supposed to be tendered back to the



22   estate?



23             MR. SIMON:  Objection.



24        Q    You removed property from the estate or had



25   someone remove it on your behalf.  Did you have it
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 1   returned to the estate?



 2             MR. SIMON:  Objection; form.  Didn't let him



 3        answer.  Compound questions.



 4        Q    Were you requested by any parties to turn



 5   those documents over to them?



 6        A    I don't believe so.



 7             MR. ELIOT BERNSTEIN:  I'd like to submit this



 8        as an exhibit.  Can we get a copy of that real



 9        quick.



10             (Recess taken.)



11             (Exhibit A was marked for identification.)



12             MR. STAMOS:  Can you describe that for us?  We



13        don't have a copy.



14        Q    (By Mr. Eliot Bernstein) Ted, could you



15   describe that document.



16             MR. ROSE:  (Indicating.)



17             MR. STAMOS:  Is that the police report



18        document?



19             MR. ELIOT BERNSTEIN:  Yes.



20             MR. STAMOS:  Yeah, we have that.  I think we



21        have that.



22             MR. ROSE:  I'm just trying to be helpful.



23             MR. STAMOS:  Thank you.



24             Is that topped by the February 11, 2014 fax



25        number -- fax legend?
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 1             MR. ROSE:  This one says January 31, '13.



 2             MR. STAMOS:  Oh.



 3             MR. ROSE:  The report entry though is --



 4        starts with the words "On 9/13/12 at 12:11 hours."



 5             MR. STAMOS:  Oh, okay.  We don't have that



 6        one.  All right.



 7             THE WITNESS:  Okay.



 8        Q    (By Mr. Eliot Bernstein)  You were talking to



 9   the sheriff's department on this day, correct?



10        A    Yes, I was.



11        Q    And that's the day your father died, right?



12        A    Yes.



13        Q    Did you advise the sheriff's department that



14   your father might have been overdosed or the likes by



15   his girlfriend?



16        A    No.



17        Q    No?



18        A    No.



19        Q    Okay.  Were you advised by anybody that your



20   father could have been overdosed?



21        A    Yes.



22        Q    That's good.  So now you're remembering that



23   you did talk to the sheriff's department that day?



24             MR. SIMON:  Objection; move to strike,



25        argumentative.
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 1        Q    Did you voice concerns to Delray Hospital that



 2   your father might have been overdosed or taken too much



 3   medication?



 4             MR. SIMON:  Objection; asked and answered.



 5        Q    Okay.  Can you read in the 11th line.



 6        A    What is the first word?



 7        Q    It will be at the end of that sentence.  "He,"



 8   being you, Ted, "said," can you read that?



 9        A    "He said he voiced his concerns to the doctors



10   at Delray Community Hospital but they advised there did



11   not appear to be any suspicious circumstances



12   surrounding Simon's death and they would not be



13   conducting an autopsy."



14        Q    Can you keep reading the next sentence,



15   please.



16        A    "Ted contacted both a private company and the



17   Palm Beach County Medical Examiner's Office regarding



18   having an autopsy conducted."



19        Q    Would you like to change your prior statement?



20             MR. SIMON:  Objection; argumentative, form.



21        Q    Does that say you contacted the private



22   autopsy firm?



23             MR. SIMON:  Objection.



24        A    It says, "Regarding."



25             MR. SIMON:  Document says what it says.





                                                             110



�







 1        Q    Did you contact a private company regarding



 2   doing an autopsy?



 3        A    I believe that I did.



 4        Q    Oh, now you did, okay.



 5             MR. SIMON:  Objection; move to strike,



 6        argumentative.



 7        Q    Did you contact the Palm Beach County Medical



 8   Examiner's Office about having an autopsy?



 9        A    I can't recall.



10        Q    Well, read the next line.  Did you tell a



11   sheriff's deputy that?



12        A    Which line are you asking me to read?



13        Q    The one that is -- I think it's like 14.  Hold



14   on.



15             MR. SIMON:  Eliot, I'm going to give you two



16        more questions, and then we're going to do my



17        questions, and then I'm going to stop.



18             MR. ELIOT BERNSTEIN:  I've got a few more



19        questions.



20             MR. SIMON:  You've got two.



21             MR. ELIOT BERNSTEIN:  And these are very



22        serious questions, so please.  This could have --



23        you know, potential murder of my father.  I know



24        you're concerned because my father spoonfed you his



25        whole life.
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 1             MR. SIMON:  Nobody from the insurance



 2        department --



 3        Q    Ted, on Line 15 --



 4             MR. SIMON:  We're done now.



 5        Q    -- Ted contacted -- it starts with "Ted



 6   contacted."  Could you read that into the record,



 7   please.



 8             MR. SIMON:  You can read that.



 9        Q    Three lines up from the bottom of the first



10   paragraph.



11        A    "Ted contacted both the private company and



12   the Palm Beach County Medical Examiner's Office



13   regarding having an autopsy conducted.  Both advised he



14   should contact the Palm Beach County Sheriff's Office."



15        Q    Did you contact the Palm Beach County



16   Sheriff's Office?



17        A    I don't remember.



18             MR. SIMON:  We're done.



19        Q    You don't recall that you're --



20             MR. ELIOT BERNSTEIN:  I'm not done.  I have



21        questions.



22             MR. SIMON:  You're done.  We agreed to five to



23        eight.  I'm going to ask him two questions and then



24        we're out of here.



25             MR. ELIOT BERNSTEIN:  Then you're out of time.
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 1             MR. SIMON:  Come on.



 2             Okay.



 3             MR. ELIOT BERNSTEIN:  Yeah.



 4             (Mr. Simon and Mr. Ted Bernstein exit the



 5   room.)



 6             MR. ROSE:  We're temporarily off the record.



 7             (Recess taken.)



 8             MR. SIMON:  This is Adam Simon.  I just have



 9        two or three questions.



10             MR. ELIOT BERNSTEIN:  Well -- so you're



11        interrupting my line of questioning?  I was



12        questioning.  So we should take this up with the



13        judge to give me more time?



14             MR. SIMON:  Please do.



15             MR. ELIOT BERNSTEIN:  Okay, we will.



16             MR. SIMON:  Please do.  Please.  Please do.



17        Yeah, the judge has been so --



18             (Cross-talking.  Interruption by the



19   reporter.)



20             MR. ELIOT BERNSTEIN:  Your father would be



21        ashamed.



22             MR. SIMON:  All right.  You guys ready?



23             MR. STAMOS:  We're ready.



24   CROSS-EXAMINATION



25   BY MR. SIMON:
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 1        Q    Ted, we talked about the 2000 insurance trust,



 2   correct?



 3        A    Yes.



 4        Q    Have you seen any documents produced by anyone



 5   that assigned the ownership of the Capital Bankers



 6   policy to the 2000 trust?



 7        A    No, I haven't.  It's my understanding that



 8   that -- that trust never received any assets, didn't



 9   receive the insurance policy, was never named as a



10   beneficiary.



11        Q    Never named as a beneficiary or an owner,



12   correct?



13        A    Or an owner.



14        Q    Around the time of the reinstatement of the



15   policy that you discussed, did you have any



16   conversations with your father regarding the beneficiary



17   of the policy and the purpose of the policy?



18        A    I did.



19        Q    And can you describe that conversation.



20        A    So we were having conversations at that time



21   about a buy/sell agreement, you know, buying each other



22   out of the business as he was winding things down in his



23   career, and I wanted a life insurance policy because we



24   were partners in that business and I, you know, was



25   hoping that we would get a life insurance policy, but he
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 1   made it, you know, emphatically clear, and I knew it



 2   from the reinstatement process, and I also just knew it



 3   from his medical history, that there was really little



 4   chance or no chance of getting another life insurance



 5   policy on his life.  So I thought it might be easy to



 6   use existing life insurance and just change the



 7   beneficiary portion of the policy to take care of the



 8   needs that we would have needed in the buy/sell



 9   agreement discussions, but he was unwilling to do that.



10   I guess he was unwilling to do that because he felt it



11   was part of his overall plan to have those life



12   insurance policies, you know, do other things to be left



13   obviously for his children through the trust.



14             MR. SIMON:  I have nothing further.



15             MR. ELIOT BERNSTEIN:  I'd like to ask you a



16        question on that.



17   RECROSS EXAMINATION



18   BY MR. ELIOT BERNSTEIN:



19        Q    You mentioned the policy.  You're the trustee



20   of this lost trust.  Do you have possession of the



21   policy?



22        A    I think I have a copy of the policy.



23        Q    A fully executed life insurance policy?



24             MR. SIMON:  Objection; relevance.



25        Q    Have you produced that policy to the court?
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 1             MR. SIMON:  Objection; relevance.  The



 2        policy's been paid out by the carrier.



 3        Q    The policy, do you have a copy of the actual



 4   policy from the carrier?



 5        A    A copy of the policy?  I think so.



 6        Q    Fully executed?



 7             MR. SIMON:  Objection.



 8        A    I don't know what that means.



 9        Q    A policy that has all the pages to it that's a



10   complete policy, that's got the beneficiaries, the death



11   benefits, all that listed out.  A copy of the policy.



12             MR. SIMON:  Objection; form --



13        Q    Do you have possession of that?



14             MR. SIMON:  Objection; form.  Objection;



15        foundation.



16        Q    Do you have the policy?



17             MR. SIMON:  Objection, relevance.



18        A    I believe I have a copy of what the insurance



19   company sent during this time of reinstatement.  I



20   believe I have a copy of the insurance policy.  Whether



21   executed, I -- I don't know what they deem executed.



22        Q    You have a copy of the insurance policy, okay.



23   Have you given that in your production?



24             MR. SIMON:  Objection; misstated his answer.



25        Q    I asked you did you put it in production.  You
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 1   haven't answered.



 2             MR. SIMON:  He said he saw it in production.



 3        He said what was produced.



 4        Q    No.  I asked you, did you put your copy of the



 5   policy in production.  You were supposed to --



 6             MR. SIMON:  No, you didn't.



 7        Q    -- put all your documents.



 8             MR. SIMON:  That's not what you said.  That's



 9        not what he said.  He said he found the documents



10        through production.



11        Q    Did you put the policy in with your production



12   documents?



13        A    I'm not sure.



14        Q    You were asked by the court to produce



15   documents.  Did you produce all your documents?



16        A    I don't know if I was asked by a court to



17   produce documents, but...



18        Q    Okay.  We had to do a Rule 26 document



19   request.  You're the plaintiff.  You produced documents.



20             MR. SIMON:  I'm going to object to this line



21        of questioning.  He has answered about the policy.



22        He believes he had a copy.  He's not sure if --



23        Q    You believe you had a copy --



24             (Cross-talking.  Interruption by the



25   reporter.)
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 1        Q    Did you put the copy of the policy you claim



 2   to have with your production to the court when you



 3   produced?



 4        A    I'm not sure.



 5             MR. SIMON:  Jim, we're ten minutes over the



 6        agreed time.  Do you have anything further?



 7             MR. STAMOS:  I just have one additional



 8        question, if you don't mind.



 9   REDIRECT EXAMINATION



10   BY MR. STAMOS:



11        Q    You described this conversation you had with



12   your father a moment ago about the trust, how it related



13   to the buy/sell and so forth.  Do you recall that



14   question and answer you just gave?



15        A    Yes, I do.



16        Q    And apropos of that conversation and any



17   other -- apropos of that conversation, you understand



18   that if the court recognizes the '95 trust as being the



19   appropriate beneficiary for the policy, that you will



20   receive 20 percent of the proceeds, and that if the



21   court doesn't recognize the '98 [sic] trust as the



22   beneficiary of the insurance policy in question, you



23   will receive none of the proceeds of that policy,



24   correct?



25             MR. SIMON:  Objection; it's a legal conclusion
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 1        which is probably inaccurate.



 2        Q    I'm asking your understanding.



 3             MR. SIMON:  Relevance.  His understanding is



 4        not going to determine that.



 5        A    It's my understanding that if the trust is



 6   determined not to be the beneficiary of the insurance



 7   policy, that I will not receive whatever it was I was



 8   supposed to receive.  That's my -- what I understand.



 9   Anything else, I don't -- I don't know.



10        Q    Just one last -- but the corollary of that is



11   your notion that if the court does recognize the trust



12   as being the beneficiary, you'll receive something;



13   you're just not sure what it is?



14        A    That's correct.



15             MR. STAMOS:  Okay.  Thanks.  That's all I



16        have.



17             MR. SIMON:  I just have one more.



18   RECROSS EXAMINATION



19   BY MR. SIMON:



20        Q    Do you understand that there is a third



21   possibility, that even if the trust is not acknowledged,



22   it may not go to the estate?  It could possibly be



23   decided to go somewhere else by the judge?  Do you



24   understand that?



25        A    I do understand that.
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 1             MR. ELIOT BERNSTEIN:  Okay.  I have one last



 2        question.



 3             MR. STAMOS:  Let me ask -- let me follow that



 4        up.



 5   REDIRECT EXAMINATION



 6   BY MR. STAMOS:



 7        Q    Where do you understand to be the third



 8   possibility as the destination for the proceeds of the



 9   policy?



10        A    So there's, you know, all kinds of



11   possibilities of where insurance proceeds can go when



12   they're up for grabs like that and --



13             MR. SIMON:  And I'm going to object, because



14        this is all legal conclusion for the judge to



15        decide.



16             MR. STAMOS:  I'm just following up your



17        question.  You asked him was there a third



18        possibility; he said yes.  I'm just trying to find



19        out what third possibility he understands that



20        there is.



21             MR. SIMON:  I said third possibility that the



22        judge would determine.  That was my question.



23             MR. STAMOS:  Yeah.  Well, Adam, I'm just



24        asking what he understands.  If he has no



25        understanding, he can tell me that and we can go
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 1        home.



 2        A    I understand that there's infinite



 3   possibilities of where it could go in the event that a



 4   judge makes a ruling on where they go.



 5             MR. ELIOT BERNSTEIN:  Okay.  I have one last



 6        question.



 7   RECROSS EXAMINATION



 8   BY MR. ELIOT BERNSTEIN:



 9        Q    Ted, what's the primary beneficiary on the



10   policy that you possess?



11        A    The primary beneficiary, if I recall, was a --



12   was a -- I think it was a voluntary employee benefit



13   plan.



14        Q    Would that happen to be LaSalle National



15   Trust?



16        A    Oh, boy, I -- I don't know.



17        Q    You don't know who the primary beneficiary on



18   the policy that you're the trustee for is?



19             MR. SIMON:  Objection; asked and answered,



20        argumentative.



21             We're done.  Let's go.



22        Q    One more question.



23             MR. SIMON:  No.  We're done.



24        Q    Who's the contingent beneficiary named on it?



25             Are you aware your father -- of his heavy
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 1   metal poison test, Ted?  Ted?



 2             MR. ROSE:  I think Adam's terminated the



 3        deposition, so --



 4             MR. SIMON:  Yeah.  We're way past --



 5             MR. ROSE:  You have no further questions in



 6        Chicago, right?



 7             MR. SIMON:  Way past.



 8             MR. STAMOS:  No, we're all set.



 9             MR. ROSE:  Have a good night, guys.



10             (Mr. Simon and Mr. Ted Bernstein exit the



11   room.)



12             (Deposition concluded at 8:15 p.m.)



13   
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