LITIGATING THE CASE IN PROBATE COURT
A.  Explanation of Rules of Probate Procedure
Florida Statutes section 731.011 of the Florida Probate Code provides that the substantive rights of all persons that vested prior to January 1, 1976 shall be determined as provided in the former probate code, and more importantly provides that the procedures for enforcement of vested substantive rights shall be as provided in the Florida Probate Rules.  

Florida Probate Rule 5.010 provides that Florida Probate Rules govern the procedure in all probate and guardianship proceedings, and more importantly, provides that the Florida Rules of Civil Procedure apply only as provided therein.  

The Florida Probate Rules provide a virtual step-by-step process various proceedings relating to wills, trusts and other proceedings relating to a decedent’s estate.  The Florida Probate Rules designate certain proceedings as “adversary” proceedings.  Some of the common adversarial actions in probate court are:

a.) Proceedings to remove a personal representative.  Florida Probate Rule 5.025(a).

b.) Proceedings to determine the beneficiaries of the property of the decedent.  Florida Statute Section 733.105; Florida Probate Rule 5.025(a) and Florida Probate Rule 2.025(d)(1).

c.) Proceedings to surcharge a personal representative.

d.) Proceedings to remove a guardian.

e.) Proceedings to surcharge a guardian.

f.) Proceedings to probate a lost or destroyed will or a later discovered will.

g.) Proceedings to construe a will.

h.) Proceedings to cancel a devise.

i.) Proceedings to partition property for distribution.

j.) Proceedings to determine a pretermitted share.

k.) Proceedings to determine the amount of an elective share and contribution.

l.) Proceedings for revocation of a probate of will.

Florida Probate Rule 5.025 provides that other proceedings may be declared adversarial by service on interested person by separate declaration that the proceeding is adversary.  This allows the proceedings to be governed by the Florida Rules of Civil Procedure.  Also, under Florida Probate Rule 5.025(c) the Court may determine any proceedings to be adversary at any time.   

Caution is advised if proceeding without a formal declaration that the proceeding is adversarial, and one which is not specifically enumerated as such.  For example, in

Interim Healthcare of Northwest Florida, Inc. v. Estate of Mildred M. Reis, 910 So.2d 329 (Fla.4th DCA 2005) a creditor filed claim against estate more than 30 days after expiration of filing period and the claim was struck.  The creditor moved for rehearing but failed to schedule the hearing.  The creditor moved for an order vacating the order striking its claim and trial court denied the motion.  On appeal, the district court stated:

“The Florida Probate Rules do not contain a provision for vacatur of orders-and this includes those striking claims as untimely-made final by the lapse of time for appeal.  The rules of Civil Procedure no longer apply in probate except as specified in the probate rules.  See Fla.Prob.R. 5.101.  At one time a statute applied the civil rules to adversary proceedings in probate, but that statute was repealed in 2002.  See Ch.2001-226, § 8, Laws of Fla. Thus, even though rule 1.540 might logically seem to support an attempt to vacate an earlier probate order made final by the lapse of the time for appeal, in this case, that rule has no application.  See In re Estate of Clibbon, 735 So.2d 487 (Fla. 4th DCA 1998).”

B. Trust Litigation


Florida adopted substantial portions of the Uniform Trust Code which became effective July 1, 2007.  The new Trust Code governs both the procedural and substantive rights of litigants in probate court.  

1.)  Check the Local Rules Before Filing.  Local Rules are very important in determining what division of the court the action can be filed.  Generally, in South Florida, most trust disputes are heard exclusively by the probate division of the circuit courts for each county.  

2.)
Alternatives to a Trust Contest
Under Florida’s Trust Code, which became effective in July 2007, there are now several options for trust beneficiaries or interested persons who are seeking justice in connection with a Florida Trust other than seeking to have a trust declared invalid, in whole or in part.:

3.)
Nonjudicial Settlement Agreements
Under the Florida Trust Code §736.0111, interested persons may enter into a binding nonjudicial settlement agreement with respect to virtually any trust matter.  Many lawsuits can be avoided through the parties working out a nonjudicial settlement agreement (outside of court).  The advantages of this type of resolution is that it avoids the often uncertain outcome that comes with trying a case through a verdict and gives the parties some control over the ultimate result.
4.)
Trust Modification and Termination
Often times a trust dispute can be resolved through simple modification, termination or reformation of the trust.   The Florida Trust Code, at Section 736.04113 permits trust modifications in a manner consistent with the settlor’s purposes for the trust.  Section 736.04115 permits judicial modifications in the best interest of the beneficiaries. Finally, §736.0412 permits nonjudicial modifications of trusts. 

5.)
Uneconomic Trust Can Be Terminated
 Section 736.0414 of the Florida Trust Code provides a mechanism for a trustee or a court to modify or terminate an uneconomic trust. A trustee of a trust with property worth less than $50,000 may terminate the trust on its own initiative if the trustee concludes that the value of the trust property is insufficient to justify the cost of administration. In addition, upon application of a trustee or any qualified beneficiary, a court may modify or terminate a trust, or remove or appoint a different trustee, if the court determines that the value of the trust property is insufficient to justify the cost of administration. 


6.)
Trust Reformation
Under Section 736.0415, an interested person may ask the Court  to reform the terms of a trust to conform to the settlor’s intentions if it is proved by clear and convincing evidence that both the accomplishment of the settlor’s intent and the terms of the trust were affected by a mistake. Under this new section of the Trust Code, reformation is available for both mistakes of law and of fact, whether or not the terms of the trust are ambiguous.  §736.4015 is available for all types of mistakes, whether in the expression or in the inducement.

7.)
Trustee Removal 
A trustee may resign with court approval or, in lieu thereof, by giving at least 30 days notice to the settlor (if living), the cotrustees (if any) and all qualified beneficiaries. In either case, a trustee’s resignation does not discharge any liability of the resigning trustee or any sureties on the trustee’s bond.60

a.)  Grounds for Removal of Trustee
According to §736.0706, court removal of a trustee may be sought by the settlor, a cotrustee, or any beneficiary. In addition, a court may remove a trustee on its own initiative. Statutory grounds for removal include a serious breach of trust, lack of cooperation among cotrustees, and unfitness, unwillingness, or persistent failure to effectively administer the trust.  For example, a trustee can be removed for failing to make and file an inventory, being habitually drunk, incompetent, or engaged in fraudulent conduct. 

b.)  If All Beneficiaries Agree, Trustee Can Be Removed
Section 736.0706 also permits removal of a trustee at the request of all of the qualified beneficiaries or upon a showing of a substantial change in circumstances. Removal on these grounds does not require a showing of malfeasance. It requires only that the removal best serve the interests of all beneficiaries, that it not be inconsistent with a material purpose of the trust, and that a suitable cotrustee or successor trustee be available.

C.
Will Contests

1.)
A will contest asks the probate court to invalidate the will that has been admitted in the decedent’s estate .

If successful, the:


a.)
Result is that only the will that was contested is invalidated, no other wills; and

b.) Most recent prior will is going to be offered for probate.

2.) It is important to know what the prior wills say so that you will know if the result is really what you want; i.e., if invalidating the will benefits your client.  Problem—you do not always have the prior wills at the time you are filing your case.  

3.) Jurisdiction.  The probate division of the circuit courts are courts of limited jurisdiction and only have the powers granted by statute.  The probate courts generally have exclusive jurisdiction to determine the validity of  a will pursuant to the Florida Probate Code.  


4.) Standing.  Standing is controlled by the Florida Probate Code which provides that an “interested person” may participate in will contests. “Interested person” is defined as meaning any person who may reasonably be expected to be affected by the outcome of the particular proceeding involved. In any proceeding affecting the estate or the rights of a beneficiary in the estate, the personal representative of the estate shall be deemed to be an interested person. In any proceeding affecting the expenses of the administration and obligations of a decedent's estate, or any claims described in s. 733.702(1), the trustee of a trust described in s. 733.707(3) is an interested person in the administration of the grantor's estate. The term does not include a beneficiary who has received complete distribution. The meaning, as it relates to particular persons, may vary from time to time and must be determined according to the particular purpose of, and matter involved in, any proceedings.
a.) Examples of those who have standing to contest a will.  

1. If you are named as a beneficiary in a prior will.

2. Those who would take if decedent died without a will.

3. Refer to the statute of descent and distribution, which controls when a person dies without a will.  See  Fla.Stat. §732.101 et seq.
5.) Allegations in Will Contest Cases

A.
Lack of Testamentary Capacity.
1. A testator must be legally competent or have testamentary capacity to make a will.  

2. Under Florida law, a testator must have sufficient memory to 

(1) understand the nature of the testamentary act; (2) understand and recollect the nature and situation of his or her property; (3) have knowledge of the persons who are the natural objects of his or her bounty; and (4) know the manner in which the disposition of the property is to occur.

3. Methods of proving lack of testamentary capacity.

a.) Expert opinion and medical records and testimony.

b.) File and testimony of lawyer who drew the will.

c.) Lay witness testimony.

B. Undue Influence

1. Elements of undue influence

a.) Susceptible testator;

b.) Opportunity to exert influence

c.) Influence exerted

d.) Result of the influence

2. Methods of proving undue influence

a.)
It is rare to have direct evidence of someone unduly influencing a testator.  Florida courts have adopted a shifting burden of proof outlined in the famous case of In re Estate of Carpenter, 253 So.2d 697 (Fla. 1971) its practical application, and the Florida legislature’s response through enactment of section 733.107 of the Florida Probate Code which today supercedes Carpenter.  Now, a  presumption of undue influence arises upon a showing that a party who (1) occupied a confidential relationship with the testator, (2) was a substantial beneficiary under the will, and (3) was active in procuring the instrument.

D.
Discovery in Probate Litigation

1.)
These cases are very document intensive.  Some of the records you should try to obtain are copies of prior wills, other prior estate planning documents, medical records, financial records, etc.
The Deadperson’s Rule, formerly codified at Florida Statute Section 90.602, prohibited the testimony of an interested party concerning oral communications with the testator.  After years of criticism and the development of expansive exceptions that confused its application, the Rule was repealed by Laws 2005, c. 2005-46, § 1, eff. July 1, 2005.

Most will contests based on undue influence and incapacity are proven through circumstantial evidence gathered during discovery.  Florida Probate Rule 5.080 allows basically all of the rules of discovery available under the Florida Rules of Civil Procedure to be employed in probate litigation.  This discovery invariably consists of medical records and financial records.

When determining which tool of discovery to employ, it is first necessary to identify the target or source of the sought after information.  If the source is a party, it is best to begin by issuing written interrogatories, requests for admissions, and requests for production of documents.

a.) Interrogatories.  Florida Rule of Civil Procedure 1.340.  In complex financial matters, consider asking the Court for permission to serve more than 30 interrogatories.  This can be critical in forcing the party to disclose the details of movements of assets, alleged gifts, and the location of assets.

b.) Requests for Admissions.  Rule 1.370.  This device helps narrow issues. The matter is admitted unless the party to whom the request is directed serves upon the party requesting the admission a written answer or objection addressed to the matter within 30 days after service of the request.
c.) Requests for Production of Documents.  Florida Rule of Civil Procedure. 1.350.  
d.) Attorney client and work product privilege.  Raise the objection prior to the deadline for responding so as to not create a waiver argument.  Also, don’t allow a party to use overly broad language in a fishing expedition.  See,  Gabriel v. Northern Trust Bank of Fla., N.A., 890 So. 2d 517 (Fla. 4th DCA 2005)
“[T]he overriding touchstone in this area of civil discovery is that an attorney may not be compelled to disclose the mental impressions resulting from his or her investigations, labor, or legal analysis unless the product of such investigation itself is reasonably expected or intended to be presented to the court or before a jury at trial. Only at such time as the attorney should reasonably ascertain in good faith that the material may be used or disclosed at trial is he or she expected to reveal it to the opposing party. [citations omitted]. We believe the questions in this case are similarly improper in asking counsel to provide documents “relating” to specific allegations of the complaint. In the lengthy definitions of terms preceding the request, Northern Trust defines “relates to” as: Pertains to, refers to, contains, concerns, describes, embodies, mentions, constitutes, supports, corroborates, demonstrates, proves, evidences, shows, refutes, disputes, rebuts, controverts or contradicts.  The same effort is required of the Gabriels' attorney in determining what documents fall under Northern Trust's definition of “relates to” as is required by a determination of relevance, thus possibly indicating counsel's strategy.”  Id., at 518. 

If discovery is sought from a non-party, such as a financial institution, medical provider, or perhaps the attorney who drafted a challenged testamentary instrument, the information sought may be obtained through depositions and requests for production of documents and things without deposition.

a.) Depositions.  Governed by Florida Rule of Civil Procedure 1.310

b.) Requests for Production of Documents and Things without deposition.  Florida Rule of Civil Procedure 1.351:
(a) Request; Scope.   A party may seek inspection and copying of any documents or things within the scope of rule 1.350(a) from a person who is not a party by issuance of a subpoena directing the production of the documents or things when the requesting party does not seek to depose the custodian or other person in possession of the documents or things.

(b) Procedure.   A party desiring production under this rule shall serve notice on every other party of the intent to serve a subpoena under this rule at least 10 days before the subpoena is issued if service is by delivery and 15 days before the subpoena is issued if the service is by mail. The proposed subpoena shall be attached to the notice and shall state the time, place, and method for production of the documents or things, and the name and address of the person who is to produce the documents or things, if known, and if not known, a general description sufficient to identify the person or the particular class or group to which the person belongs; shall include a designation of the items to be produced; and shall state that the person who will be asked to produce the documents or things has the right to object to the production under this rule and that the person will not be required to surrender the documents or things. A copy of the notice and proposed subpoena shall not be furnished to the person upon whom the subpoena is to be served. If any party serves an objection to production under this rule within 10 days of service of the notice, the documents or things shall not be produced pending resolution of the objection in accordance with subdivision (d).

(c) Subpoena.   If no objection is made by a party under subdivision (b), an attorney of record in the action may issue a subpoena or the party desiring production shall deliver to the clerk for issuance a subpoena together with a certificate of counsel or pro se party that no timely objection has been received from any party, and the clerk shall issue the subpoena and deliver it to the party desiring production. The subpoena shall be identical to the copy attached to the notice and shall specify that no testimony may be taken and shall require only production of the documents or things specified in it. The subpoena may give the recipient an option to deliver or mail legible copies of the documents or things to the party serving the subpoena. The person upon whom the subpoena is served may condition the preparation of copies on the payment in advance of the reasonable costs of preparing the copies. The subpoena shall require production only in the county of the residence of the custodian or other person in possession of the documents or things or in the county where the documents or things are located or where the custodian or person in possession usually conducts business. If the person upon whom the subpoena is served objects at any time before the production of the documents or things, the documents or things shall not be produced under this rule, and relief may be obtained pursuant to rule 1.310.

(d) Ruling on Objection.   If an objection is made by a party under subdivision (b), the party desiring production may file a motion with the court seeking a ruling on the objection or may proceed pursuant to rule 1.310.

(e) Copies Furnished.   If the subpoena is complied with by delivery or mailing of copies as provided in subdivision (c), the party receiving the copies shall furnish a legible copy of each item furnished to any other party who requests it upon the payment of the reasonable cost of preparing the copies.

(f) Independent Action.   This rule does not affect the right of any party to bring an independent action for production of documents and things or permission to enter upon land.

Importantly, note that the rule was recently changed to allow that if a party objects to a notice of intent to serve a subpoena, you may now ask for a hearing on the objection.  Alternatively, you can schedule the deposition of the records custodian of the entity from whom the records are sought, and judicial resolution of any objection is done through the filing and hearing of a motion for a protective order.

There are often issues relating to attorney client privilege in connection with communications a decedent had with a drafting attorney or with another person.  Under Fla. Stat. 90.502(3) the personal representative or his or her attorney may claim the privilege on the dead person’s behalf.  If the Personal Representative will not waive the privilege seek judicial intervention.  Also, Even without the waiver, there might be no privilege applicable because:

i. The communication is relevant to an issue between the parties who claim through the same deceased client (Fla. Stat. 90.502(4)(b); and
ii. The communication is relevant to issues concerning the intention or competence of the former client-decedent, executing an attested document to which the attorney was the drafter and/or attesting witness.  (Fla. Stat. 90.502(4)(d).
When seeking medical records, there are often concerns relating to whether or not the requesting party has complied with HIPPA requirements.  The following language on subpoenas has proved useful:

Satisfactory Assurance of Notice Pursuant to Health Insurance Portability

And Accountability Act of 1996

The undersigned hereby certifies that a good faith attempt has been made to notify (plaintiff/patient) in writing by serving written notice of its intent to subpoena health information to (plaintiff/patient) attorney on April 3, 2006.  This written notice provided sufficient information about this legal proceeding for the (plaintiff/patient) to raise objections in the appropriate Court within 15 days of the date of the notice of intent.  The deadline for the (plaintiff/patient) to object to our subpoena expired on April 18, 2006.  The undersigned further certifies that the (plaintiff/patient) has not objected.  This certificate is provided in the absence of an executed authorization or court order pursuant to 45 CFR 164.512.

E. Settlement and Mediation

1.  Items to always remember to include in the Settlement Agreement:

a.) A mutual release

b.) Clear recitation of which party receives what specific assets

c.) A time certain for making the payments

d.) What will happen to later discovered assets?

e.) The estate will pay the estate administration costs, Who will pay for the court costs for the litigation?

f.) Upon payment to plaintiffs, the case will be dismissed with prejudice.

2.
Mediation.

a.) Reasons to participate in meaningful mediation include (1) the family relationship factor; (2) probate litigation is usually “all or nothing” cases; (3) keeps the matter private unlike a trial; (4) 

F.
Practical Issues Involved in Probate Litigation
1.) How long has the estate plan been in place?

2.) What does the prior plan say?

3.) Effect on the family relationship

4.) How “close were the contestants to the testator?

5.) The amount in dispute

6.) Can the clients afford to litigate?

7.) Risk of handling on a contingency fee.
G.
Declaratory Judgment

Often it is critical to have the court determine the rights and duties of a fiduciary, beneficiary, or an interested person in the context of the administration of a trust or a probate estate.  An action may be brought by a fiduciary to request the Court for instructions and/or declaratory judgment as it relates to a Trust, Estate or property to be administered therein.  Further, a family member or an interested party may request the fiduciary file such an action.  These issues can be brought before the court under Chapter 86.

Florida Statute Section 86.011 provides:

“The circuit and county courts have jurisdiction within their respective jurisdictional amounts to declare rights, status, and other equitable or legal relations whether or not further relief is or could be claimed. No action or procedure is open to objection on the ground that a declaratory judgment is demanded. The court's declaration may be either affirmative or negative in form and effect and such declaration has the force and effect of a final judgment. The court may render declaratory judgments on the existence, or nonexistence:


(1) Of any immunity, power, privilege, or right; or


(2) Of any fact upon which the existence or nonexistence of such immunity, power, privilege, or right does or may depend, whether such immunity, power, privilege, or right now exists or will arise in the future. Any person seeking a declaratory judgment may also demand additional, alternative, coercive, subsequent, or supplemental relief in the same action.”

Florida Statute Section 86.041 provides:

“Any person interested as or through an executor, administrator, trustee, guardian, or other fiduciary, creditor, devisee, legatee, heir, next of kin, or cestui que trust, in the administration of a trust, a guardianship, or of the estate of a decedent, an infant, a mental incompetent, or insolvent may have a declaration of rights or equitable or legal relations in respect thereto:


(1) To ascertain any class of creditors, devisees, legatees, heirs, next of kin, or others; or


(2) To direct the executor, administrator, or trustee to refrain from doing any particular act in his or her fiduciary capacity; or


(3) To determine any question arising in the administration of the guardianship, estate, or trust, including questions of construction of wills and other writings.


For the purpose of this section, a "mental incompetent" is one who, because of mental illness, mental retardation, senility, excessive use of drugs or alcohol, or other mental incapacity, is incapable of either managing his or her property or caring for himself or herself, or both.”

Florida Statute Section 737.201 gives the Court the power to declare certain rights of interested persons regarding the administration of trusts:

“(1) The proceedings that may be maintained under this section are those concerning the administration and distribution of trusts, the declaration of rights, and the determination of any other matters involving trustees and beneficiaries of trusts. These include, but are not limited to, proceedings to:


(a) Appoint or remove a trustee.


(b) Review trustees' fees and to review and settle interim or final accounts.


(c) Ascertain beneficiaries; determine any question arising in the administration or distribution of any trust, including questions of construction of trust instruments; instruct trustees; and determine the existence or nonexistence of any immunity, power, privilege, duty, or right.


(2) A proceeding under this section does not result in continuing supervisory proceedings. The management and distribution of a trust estate, submission of accounts and reports to beneficiaries, payment of trustee's fees and other obligations of a trust, acceptance and change of trusteeship, and other aspects of the administration of a trust shall proceed expeditiously, consistent with the terms of the trust, free of judicial intervention and without order, approval, or other action of any court, subject to the jurisdiction of the court invoked by interested parties or otherwise exercised as provided by law.”

H.  What to Do on Appeal


The first consideration when seeking an appeal of a probate court decision is to determine whether or not the order at issue is a final  appealable order, a nonfinal appealable order, or a nonfinal nonappealable order.

Florida Probate Rule 5.100 provides that the appeal of final orders and discretionary appellate review of non-final orders are governed by the Florida Rules of Appellate Procedure.  Rule 9.110(a)(2) of the Rules of Appellate Procedure provide that appeals may be taken of orders entered in probate and guardianship matters that finally determine a right or obligation of an interested person as defined in the Florida Probate Code.  Thus, if the order is final, the appellant has 30 days within which to file the appeal of the order, unless the time is tolled by filing a motion for rehearing pursuant to Florida Probate Rule 5.020(d).

Rule 9.130(a)(3) allows for the appeal of certain nonfinal orders.  These are typically orders relating to venue, jurisdiction and injunctions.  A party may appeal within 30 days of the rendition of these orders, or wait until the final order is entered for purposes of taking an appeal.

If the order is a nonfinal nonappealable order, the party should consider filing a petition for certiorari.  Florida Rule of Appellate Procedure 9.100(g) sets forth the requirements for the petition, which must be filed within 30 days from rendition of the challenged order.


