‘
The evidence and inferences from the summary 
judgment record are viewed in the light most favorable to the nonmovant
.’ McLaurin vs. Noble Drilling, Inc.
, 529 F.3d 285, 288 (5 th   Cir. 2008) (citations omitted) 
(emphasis added). 

When seeking summary judgment, the movant
bears the initial responsibility of demonstrating the absence of an
issue of material fact with respect to those issues 
on which the movant bears the burden of proof at trial. 
Lindsey vs. Sears Roebuck and Company , 16 F.3d 616, 618 (5th
[bookmark: _GoBack]Cir. 1994). 

If the movant fails to meet its initial burden, the
 motion must be denied, regardless of the nonmovant's response.  
Little  v . Liquid AirCorp., 37 F.3d 1069, 1975 (5th Cir. 1994) (en ba
nc)


In determining whether a genuine issue exists for trial, the Court must view the evidence introduced and all factual inferences from the evidence in 
The light most favorable to the nonmovant. Eastman Kodak v. Image Technic
al Servs., Inc, 504 U.S. 45 1, 45 658 (1992);  Gremillion v Gulf Coast Catering Co. , 904 F2d 2 902 92 (5th Cir. 1990); see also Bodenheimer v
. PPG Indus., Inc., 5 F.3d 955, 956 (5th Cir. 1993).

Under Rule 56(c)(1)(b), Ted Bernstein's Affidavit cannot serve to demonstrate the absence of a disputed issue of material fact with respect to the existence of the Trust because Ted Bernstein has never seen an executed copy of the document. (See May 6, 2015 Deposition of Ted Bernstein, attached hereto as Intervenor's Exhibit A, p. 24:6-12) Ted Bernstein has no personal knowledge with regard to the creation of the Trust, its execution or its tenns, as he testified at his deposition.

At his deposition, Ted Bernstein confirmed that the only basis he had for believing himself to be the Trustee was that David Simon told him that he was to be the Trustee and that his name appears at page BT000020 of Plaintiffs' Exhibit 16. (See Intervenor's Exhibit A, pp. 12:19 - 13:6)  

All of this testimony is offered by an interested party which is barred by the Illinois Dead Man's Act, 735 ILCS 5/8-201 et seq., because it relates conversations and events that took place solely in the presence of the Decedent.
2. However, throughout the period of time from Simon's death in September of 2012 until the purported discovery of Plaintiffs' Exhibits 15 and 16 one year later, not a single email exchanged among the Plaintiffs, when they were discussing their attempts to locate the trust document, reflects anything about David's recollection of having created it on his computer. (See Intervenor's Exhibit A, the Deposition of Ted Bernstein, at Exs. 1-5, 8-11, 14);
3. The emails among Simon Bernstein's children for the most part included Robert Spallina, Simon Bernstein's attorney, through whom they were attempting to obtain the proceeds of the insurance policy from Heritage. Again, none of those emails refers to David's recollection of having created the Trnst on his word processor and providing it to Simon. There is also no evidence in that year-long string of emails that David thought to check his word processor for drafts of the document. (See Intervenor's Exhibit A, the Deposition of Ted Bernstein, at Exs. 1-5; 8-11; 14-18);
2. His children,  and  David Simon, conducted a series of conversations, and exchanges of emails, in which they discussed strategies for obtaining the payout from the Heritage policy  notwithstanding the inability to locate the  1995 Trnst. (See Intervenor's Exhibit A, pp. 51:22-52:2; 53:22
- 54:11 and Exs. 2-4, 7, 11) This included considering the possibility of employing a different trust, called the "2000 Trust" which choice was rejected because it did not include Pam Simon as a beneficiary. (See Intervenor's Exhibit A, pp. 48:21 - 49:16; 52:15 - 53:6 and Exs. 1-2);
7. Notwithstanding David's testimony in his Affidavit at paragraphs 23 through 27 regarding his knowledge of the creation of the Trust, at no point over the course of that year did David ever report such knowledge to his wife or her siblings or to their attorney. (See Intervenor's Exhibit A, p. 81:13-21);
Lack of Personal Knowledge

1. Ted Bernstein, purported Trustee of the 1995 Trust, has never seen an executed copy of the document. (See Intervenor's Exhibit A, p. 24:6-12) Ted Bernstein testified that he was informed by his father that he would be a trustee of the 1995 Trust in 1995 but did not recall his status as trustee until he was informed by David Simon after Simon Bernstein's death. (See Intervenor's Exhibit A, pp. 24:13 -25:3)
2. While Ted asserts in his Affidavit that he was the Trustee of the Trust as of October 19, 2012, Robert Spallina, Simon Bernstein's lawyer, made an application for the Policy
proceeds on behalf of Plaintiffs, purportedly as trustee of the 1995 Trnst. (See Intervenor's Exhibit A, pp. 35:12 - 36:3 and Dep. Ex. 1) On October 19, 2012, Ted Bernstein sent an email to Robert Spallina suggesting that he had a "solution to the life insurance policy which provides the desired result" and that a conversation take place between he, Spallina, Pamela Simon and David Simon prior to any fi.nther ove11ures to the insurance company. (See Intervenor's Exhibit A, pp. 35:12 - 37:3; Dep. Ex. 1).
1. According to David Simon, the first attempt to locate the 1995 Trust took place in the winter of 2012-2013 (See Dep. of David Simon, p. 59:13-22). Foley & Lardner, the successor firm to Hopkins & Sutter, was contacted to see if they retained a copy of the 1995 Trnst; but David Simon could not recall who contacted the law firm, which attorneys were contacted, or even if he or someone on his behalf made the effort to contact the law finn. (See Intervenor's Exhibit B, pp. 44: 12 -45:15; 46:22 -47:15)
2. Despite David Simon's ave1ment that he recalls having created the ttust on his computer and having seen it after execution, the Complaint filed by Adam Simon on behalf of David Simon's wife and her siblings makes no reference whatsoever to the execution of a written trust.  It refers only to the existence of a "common law trust." (Dkt. No. 73 at if 1) It was only
after this event that David and Adam purportedly found Plaintiffs' Exhibits 15 and 16.
20. Pursuant to the terms of the 2000 Trust, Pamela Simon and her lineal descendants are considered "predeceased" and no inheritance was allocated for them "not out of lack of love or affection but because they have been adequately provided for." (See Intervenor's Exhibit A at Dep. Ex. 23, p. 19)
21. Simon Bernstein executed a Will and Trust Agreement on May 20, 2008 (the "2008 Trust"). Pursuant to the tetms of the 2008 Trust, Pamela Simon and her lineal descendants, in addition to Ted Bernstein and his lineal descendants are considered "predeceased." and no inheritance shall pass to them pursuant to the terms of the 2008 Trust (See
Intervenor's Exhibit A at Dep. Ex. 25, p. 7, iJE. l.;Dep. of David Simon, p. 55:2-17)

The non-movant "need only come forward with appropriate evidence demonstrating that there is a pending dispute of material fact." Waldridge v. American Hoechst Corp., 24 F.3d 918, 921 (7th Cir. 1994).

I. Count  is Moot Because Heritage has been Dismissed.

Plaintiffs seek summary judgment on Counts I and II of their Amended Complaint. (Dkt. No. 73) However, Count I is a breach of contract claim against Heritage Union Life Insurance Company that interpleaded the proceeds of an insurance policy and was dismissed from the case. (Dkt. No. 101) Plaintiffs provide no authority for the proposition that they may obtain  a judgment against a patty who is no longer a defendant. Summary judgment must be denied on Count I, which is moot.
, in Jones v. Royal

Builders of Bloomington Normal, Inc., 39 Ill. App. 3d 489 (41Dist. 1976), the plaintiff sought to "

prove the existence of a trust agreement and, failing that, sought to prove the existence of a resulting trust. The comt there described the applicable burden of proof as follows:
The proof necessary to establish the existence of a tiust by parol evidence has been  phrased  in  various  ways:  The  proof  must  be  'clear  and  convincing' ( Williams v. Anderson, 288 Ill. App. 149, 5 N.E. 2d 593); 'unequivocal and unmistakable' (Reynolds v. First National Bank, 279 Ill. App. 581); even so strong, unequivocal and unmistakable as to lead to but one conclusion. (lvfaley v. Burns, 6 Ill. 2d 11, 126 N.E.2d 695). A similar high degree of proof is necessary to establish the te1ms of the tiust, such as the identity of the beneficiaries, and the nature and extent of their interests. }vfaley v. Burns.

("the comt must draw all reasonable inferences in favor of the nonmoving patty, and it may not make credibility determinations or weigh the evidence), Lytle v. Household lvlfg., Inc., 494 U.S. 545, 554-555, 110 S.Ct. 1331, 108 L.Ed.2d 504 (1990). "Credibility dete1minations, the weighing of the evidence, and the drawing of legitimate inferences from the facts are jury functions, not those of a judge." Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986).

The relevant portion of the DMA states as follows:
In the trial of any action in which any party sues or defends as the representative of a deceased person or person under a legal disability, no adverse patty or person directly interested in the action shall be allowed to testify on his or her own behalf to any conversation with the deceased or person under legal disability or to any event which took place in the presence of the deceased or person under legal disability ...


735 ILCS 5/8-201. None of the enumerated exceptions to the application of the DMA apply here. The DMA is an evidentiary rnle baning testimony by someone with an interest in litigation about any conversation with or event occun'ing in the presence of a decedent. Gunn v Sobucki, 216 Ill. 2d 602, 837 N.E. 2d 865 (2005) (upheld DMA); Brown, Udell and Pomerantz, Ltd. v Ryan, 369


6
The DMA applies to sununary judgment proceedings and in federal diversity cases where state law supplies the rule of decision. Ball v. Kotter, 2012 WL 987223 (U.S. Dist. Ct. N. D. Ill.), citing Brown, Udell and Pomerantz, Ltd v Ryan, 369 III. App. 3d 821, 861 N.E.2d 258 (1st D 2006); Lovejoy Electronics, Inc. v. O'Berto, 873 F.2d 1001, 1007 (7'h Cir. 1989). The parties agree that Illinois law supplies the rules of decision here. (Dkt. No. 151, p. 9) The DMA will prohibit the testimony of an adverse or directly interested party from testifying on his or her own behalf.
Between the two searches, the Bernstein siblings and their attorney, Robert Spallina, exchanged many emails addressing how best to extract the insurance proceeds from Heritage. (See Intervenor's Exhibit A, Dep. Exs. 1-5; 8-18) Many of those emails refer to the inability to locate the trust document. (See Intervenor's Exhibit A, Dep. Exs. 4, 7-11) David Simon was a participant in those email exchanges and yet in none of them did he relate a recollection of what a jmy might consider to be critical events described in Paragraphs 23 through 27 of his Affidavit. None of those emails apparently rang a bell with him that he might want to check his word processor and his files to see whether Plantiffs' Exhibits 15 and 16 still existed. That occmTed only after the Simon Law Fitm was retained as counsel and he and his brother undertook their second search in September, 2013.
However, at that point David Simon and his brother Adam Simon, the attorney currently representing Plaintiffs in this case, abruptly filed a lawsuit in Circuit Court of Cook County on April 15, 2014 seeking to obtain the funds from Heritage. (Id.; Dkt. No. 1) This act resulted in a breach with Mr. Spallina, including a very angry exchange of emails and Spallina's ultimate withdrawal as counsel (See Intervenor's Exhibit A, Dep. Exs. 16 and 17).  The complaint filed by
"if fair-minded persons could draw more than one conclusion or inference from the facts, including one unfavorable to the moving patty, a triable issue exists and the motion for summmy judgment should be denied. It is only when undisputed facts are susceptible of but a single inference that the issue becomes one of law." Kern's Estate v. Handelsman, 115 Ill. App.3d 789, 793-94 (1983).  

Significant probative evidence must be adduced from which a jury could
reasonably find for the nonmovant. Anderson, 477 U.S. at 249.

Because there are multiple genuine issues of material fact as to virtually every

material fact alleged by Plaintiffs, Plaintiffs motion for Summary judgment must be denied. There is a genuine dispute on material issues of fact rendering summary judgement for Plaintiff s improper at this time.  In some instances, it is asserted that Plaintiffs' statement of facts are fraudulent and Plaintiffs have withheld material facts and information from this Court and thus, Plaintiffs should be subject to Federal Rule 11 or appropriate sanctions.
Summary Judgement to Plaintiffs must be denied at this stage of litigation and further Discovery proceedings scheduled together with a hearing on sanctions and such other and further relief as to this Court may be just and proper.

