
UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

WEST PALM BEACH

www.flsb.uscourts.gov

IN RE: CASE NO.: 22-13009-EPK
Chapter 7 Involuntary 

Bernstein Family Realty, LLC, 

Debtor.
_______________________________/

RESPONSE AND JOINDER OF TED S. BERNSTEIN, TRUSTEE, TO
MOTION TO DISMISS WITH PREJUDICE [ECF 52]

Ted S. Bernstein, as Successor Trustee of the Simon L. Bernstein Amended and Restated

Trust dated July 25, 2012 ("Simon's Trustee"), as a junior creditor under a recorded second

mortgage, submits its response to the Motion to Dismiss with Prejudice [ECF 52] filed by the senior

secured creditor, Joanna Sahm, as PR of the Estate of Walter Sahm, and Patricia Sahm ("Sahm").

1. Debtor owns only one asset, a single family home (the "Residence").  The original

manager of the Debtor financed that purchase in 2007 with a $110,000 purchase money mortgage

from the seller (Sahm, now represented by Brad Shraiberg) and with a $365,000 second mortgage

from Simon Bernstein.  Simon was the original manager of Debtor, and apparently funded the LLC's

expenses.  But after Simon died in 2012, the loans went into default, and Sahm initiated a

foreclosure action in state court.  The second mortgage was later assigned by Estate of Simon to

Simon's Trustee through probate court proceedings, some of which are highlighted below.

2. In state court, after the federal moratorium on foreclosures was lifted, Sahm prevailed

by way of a final judgment of foreclosure.  A foreclosure sale was noticed for 10:00 a.m. on

April 20, 2022.  After the foreclosure sale, the second mortgage will be foreclosed as well, and

Simon's Trustee will only have a claim to any surplus over the first mortgage and court costs.   
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3. At 12:58 p.m. on April 19th, the Involuntary Petition was filed, which automatically

stayed the foreclosure sale set the following morning.  Regardless of the venue, the Residence needs

to be sold as soon as possible and without any further delay, given current market conditions.  By

the time of this hearing on July 20, 2022, three months and a day will have passed since the Petition

was filed, and 40 days since the Order Converting Case.  Yet nothing has happened to even start the

process of selling the Residence.  But at the same time, since the April 19th filing, the senior debt

has increased at 18% interest, plus substantial attorneys' fees, and the property value has declined. 

The Court, the US Trustee, the Chapter 7 Trustee, the senior secured creditor, and Simon's Trustee

all have been forced to expend substantial time and resources in this Court, just to hear from Eliot

Bernstein the same nonsense and smears against fiduciaries and their counsel.  In short, Eliot has

found a new home for his crusade, along with some new involuntary passengers.1

4. In state court orders attached as Exhibits A through F, of which this Court is

requested to take judicial notice under Federal Rule of Evidence 201,2 it has been conclusively

determined – in most cases after an appeal – that:

a. Simon Bernstein's Last Will and Trust were valid (Ex A, p.2);

b. Eliot Bernstein is not a beneficiary and lacks standing, his filings were

stricken, and he was barred from further participation in the cases (id. and Ex. B); 

1  As indicated during the conversion hearing, there is a tortured history to the state
proceedings involving the Debtor LLC and no less than fifteen trusts, but such history is irrelevant
to the issues before this Court.  But so the record is made, the version of facts proferred by Eliot
Bernstein and his children is inaccurate.

2  A bankruptcy court may take judicial notice of its own records, as well as the records of
other courts in related matters.  E.g., In re Meltzer, 516 B.R. 504, 506 n.2 (Bankr. N.D. Ill. 2014).

-2-

Case 22-13009-EPK    Doc 60    Filed 07/15/22    Page 2 of 8



c. Eliot Bernstein's "agenda includes ridding the court system of corruption

among judges, lawyers and fiduciaries, regardless of the cost to the beneficiaries.  He appears to

have no interest in the swift and efficient administration of the Shirley Bernstein Trust.3 He has

taken actions to hinder and delay the administration of the Trust, and caused waste of Trust assets

to respond to his assertions."  (Ex. B, p. 3, ¶6);

d. Eliot's petition to remove Ted as Successor Trustee was dismissed, and he is

barred from bringing any further actions against Successor Trustee, Ted Bernstein (Ex. D); 

e. Eliot was acting in a manner adverse and destructive to his children's best

interest; and a Guardian Ad Litem (the late former probate judge Diana Lewis) needed to be

appointed to protect the beneficial interest of Eliot's children in their trusts (Composite Ex. C);4 

f. After more than a dozen appeals to Florida's Fourth District Court of Appeal,

Eliot was eventually barred from filing any further pro se papers in that court "unless the document

has been reviewed and signed by a member in good standing of the Florida Bar who certifies that

a good faith basis exists for each claim presented."  (Ex. E, F)

7. Those are only some of the highlights of a decade of state court litigation; just the

small tip of an "Eliot Bernstein iceberg" that senses new life in bankruptcy court.  It took multiple

years and hundreds of thousand dollars in legal fees to get to Exhibits  A-F.  Given (i) the time it

would take for due process to run its course through federal bankruptcy, district and appellate courts;

3  The Shirley Bernstein Trust does not have a direct interest in the second mortgage, but it
is a related trust administered Ted Bernstein, and its assets pour into the Simon Bernstein Trust.

4  The Court may recall there were certain attendees at the last hearing who identified
themselves as "observers"or guardianship advocates.
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and (ii) the fact his wife and children still support Eliot's antics and, indeed, join in his filings,

bankruptcy court no longer looks like an appealing option.  

5. While the passage of time and delay are currently the enemy, it has not always been

so.  Before the Sahms commenced their foreclosure action, there was an expectation the Residence

was worth less than the Sahm debt, and thus, there was little hope of a surplus in a state court

foreclosure sale.  However, with this sudden rise in Florida property values, Zillow shows an

estimate of $770,000.  There could be equity above the Sahm debt that could be harvested if the

Residence could be sold quickly and before there is a major real estate downturn.  

6. Thus, Simon's Trustee initially viewed this bankruptcy court proceeding as a possible

blessing in disguise.  But is has not proven so.  And, as noted, this new venue has unfortunately

breathed new life into a regurgitation of nearly a decade of nonsense since Simon Bernstein died. 

At the last hearing, and in the voluminous filings in this simple, single-asset Chapter 7, this Court

heard, among other things, there is a massive fraud and conspiracy in probate court, foreclosure

court, and bankruptcy court involving misrepresentations by numerous parties and lawyers, and also

heard a preview of more nonsense about Ted Bernstein not being the Successor Trustee.  These are

not new arguments, they are the same decade-old arguments that died in state court, and have found

fresh life and an active voice in bankruptcy court.

8. Were the above not so, or were there an easy and effective way to manage/ liquidate

the Debtor's single asset, Simon's Trustee believed there was more hope the Residence could be sold

for an amount in excess of the Sahm mortgage debt under section 363 than in a state court

foreclosure sale.  But hope alone of a surplus, which might recover part of a junior lien or even

return some money to the equity holders, does not appear to be enough to justify the continuation
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of this otherwise bad faith bankruptcy filing.  Perhaps it is not possible to convert into something

good, that which started out by the "petitioning creditors" as a bad faith filing or fraud on the court. 

 9. The initial optimism and hope that the conversion to Chapter 7 would lead to the

immediate marketing and sale of the property has been replaced with a dose of reality – there is no

easy way to deal with the Eliot Bernstein Family.  There has been continued loss to the junior

lienholder through erosion in the value of the property and further increase in the amount of the

Sahm debt.  Reluctantly, in the view of Simon's Trustee, it now appears time to dismiss this case and

send it back to the state court. 

9. Finally, in reaching its position on the pending motion, Simon's Trustee notes that

it carefully considered  the various actions taken by the senior creditor, the Sahm family, over the

past decade since Simon's death.   The senior creditor and its counsel should be commended for their

actions and patience after Simon died; their efforts to find a reasonable solution; and their decision

to not immediately seek dismissal or stay relief to give this bankruptcy a chance.  The Sahm family

has been waiting more than 15 years to get paid in full for their home.  They were slowed by probate

proceedings, a Covid-caused foreclosure moratorium in state court, and now for three months this

bankruptcy.  There has been no cooperation from Eliot Bernstein or his children, who have been

occupying the house rent and mortgage-payment free for more than a decade.  The senior creditor

even agreed to a carve out to facilitate a bankruptcy sale, which as noted could be more beneficial

than a state court auction, even though that was probably not necessarily in the primary secured

creditor's absolute best interest.  Simon's Trustee commends the primary secured creditor for its

position in this case, and now joins in their Motion to Dismiss With Prejudice.
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10. Absent an immediate gag order and bar order against Eliot's filings, and absent the

commitment of the Chapter 7 Trustee to immediately retain a licensed realtor to sell the only asset

of this Estate, this is not the best forum.  This case should be immediately dismissed, with a two-year

prejudice period, and returned to state court for a foreclosure auction.

WHEREFORE, Ted S. Bernstein, as Successor Trustee of the Simon L. Bernstein Amended

and Restated Trust dated July 25, 2012, hereby joins in the Sahm's motion to dismiss with a two-year

prejudice period.

Dated: July 15, 2022

I HEREBY CERTIFY that I am admitted to the Bar of the
United States District Court for the Southern District of
Florida and I am in compliance with the additional
qualifications to practice in this Court set forth in Local Rules
2090-1(A) and 9011-4(A)(1)

MRACHEK, FITZGERALD, ROSE,
KONOPKA, THOMAS & WEISS,A P.A.
505 S. Flagler Drive, Suite 600
West Palm Beach, FL 33401
(561) 655-2250 - Telephone
(561) 655-5537 - Facsimile
email: arose@mrachek-law.com
Attorneys for Creditor, Ted S. Bernstein, 
as Successor Trustee of the Simon L. Bernstein 
Amended and Restated Trust dated July 25, 2012

By: s/ Alan B. Rose                                                
Alan B. Rose
Florida Bar No. 961825
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CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing document with the Clerk of the Court
using CM/ECF, on July15, 2022, I also certify that the foregoing document is being served this day
on all counsel of record identified on the attached Service List in the manner specified, either via
transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized
manner for those counsel or parties who are not authorized to receive electronically Notices of
Electronic Filing.

/s/ Alan B. Rose 
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SERVICE LIST

Case No. 22-13009-EPK

VIA ELECTRONICALLY MAILED VIA CM/ECF

Joshua Bernstein
2753 NW 34th Street
Boca Raton, FL 33434
Petitioning Creditor

Jacob Bernstein
2753 NW 34th Street
Boca Raton, FL 33434
Petitioning Creditor

Daniel Bernstein
2753 NW 34th Street
Boca Raton, FL 33434
Petitioning Creditor

U.S. Trustee
Office of the US Trustee
51 S.W. 1st Ave, Suite 1204
Miami, FL 33130
(305) 536-7285 

Bradley S. Shraiberg, Esq.
SHRAIBERG PAGE, P.A. 
2385 NW Executive Center Drive, Suite 300 
Boca Raton, Florida 33431 
(561) 443-0800 - Telephone
(561) 998-0047 - Facsimile 
email: bss@slp.law  
Attorney for Secured Creditors,
Walter Sahm and Patricia Sahm
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, 1525 PALM BEACH LAKES BLVD., WEST PALM BEACH, FL  33401

 July 19, 2017

CASE NO.: 4D17-1932
L.T. No.: 502014CP003698XXXXNB

ELIOT IVAN BERNSTEIN v. TED BERNSTEIN, AS TRUSTEE, ET AL.

Appellant / Petitioner(s) Appellee / Respondent(s)

BY ORDER OF THE COURT:

ORDERED that appellee's June 26, 2017 motion to dismiss is granted. This appeal is 
dismissed. Further,

 ORDERED that appellant has initiated numerous meritless and improper pro se 
proceedings in this court and has abused the court system. See, eg.: 15-3849 - petition 
denied; 16-0064 - petition denied; 16-0222 - affirmed; 16-1449, 16-1476, 16-1478 
(consolidated) - dismissed for lack of prosecution; 16-2249 - dismissed for lack of standing; 
16-3162 - dismissed for lack of jurisdiction; 16-4120 - dismissed for lack of jurisdiction; 17-
1607 - dismissed; 17-1608 - dismissed for nonpayment of filing fee. Appellant is ORDERED 
to show cause, within ten (10) days, why this court should not impose the sanction of no 
longer accepting his pro se filings. See Johnson v. Bank of New York Mellon Trust Co., 136 
So. 3d 507, 508 (Fla. 2014); Lomax v. Taylor, 149 So. 3d 1135, 1137 (Fla. 2014); Riethmiller 
v. Riethmiller, 133 So. 3d 926 (Fla. 2013); May v. Barthet, 934 So. 2d 1184, 1186 (Fla. 2006).

TAYLOR, DAMOORGIAN and KUNTZ, JJ., concur.

Served:
cc:  Lorin Louis Mrachek

Gary R. Shendell
Kenneth S. Pollock
Donald R. Tescher
Clerk Palm Beach

Brian M. O'Connell
Steven A. Lessne
Alan Benjamin Rose
Joielle A. Foglietta
Hon. Rosemarie Scher

Mark R. Manceri
John P. Morrissey
Peter Marshall Feaman
Eliot Ivan Bernstein

ka
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FOURTH DISTRICT, 1525 PALM BEACH LAKES BLVD., WEST PALM BEACH, FL  33401

 August 23, 2017

CASE NO.: 4D17-1932
L.T. No.: 502014CP003698XXXXNB

ELIOT IVAN BERNSTEIN v. TED BERNSTEIN, AS TRUSTEE, ET AL.

Appellant / Petitioner(s) Appellee / Respondent(s)

BY ORDER OF THE COURT:

ORDERED that on July 19, 2017, this court ordered appellant to show cause why 

sanctions should not be imposed. Having considered appellant's August 8 and August 18, 

2017 partial responses and motions for extension of time to respond, we deny the request for 

extension of time in the August 18, 2017 motion (we granted a short extension requested in 

the August 8, 2017 motion) and determine that sanctions are appropriate. For the reasons set 

forth in the July 19, 2017 order to show cause, we now impose sanctions pursuant to 

Johnson v. Bank of New York Mellon Trust Co., 136 So. 3d 507, 508 (Fla. 2014); Lomax v. 

Taylor, 149 So. 3d 1135, 1137 (Fla. 2014); Riethmiller v. Riethmiller, 133 So. 3d 926 (Fla. 

2013). The Clerk of this Court is directed to no longer accept any paper filed by Eliot Ivan 

Bernstein unless the document has been reviewed and signed by a member in good standing 

of the Florida Bar who certifies that a good faith basis exists for each claim presented.  

Served:
cc:  Lorin Louis Mrachek

Gary R. Shendell
John P. Morrissey
Alan Benjamin Rose
Joielle A. Foglietta
Ralph S. Janvey
Albert Gortz
Eliot Ivan Bernstein
Theodore Stuart Bernstein
James Dimon
Neil Wolfson
 Cbiz Mhm, Llc
Brian Moynihan
Clerk Palm Beach

Brian M. O'Connell
Steven A. Lessne
Kenneth S. Pollock
Peter Marshall Feaman
Dennis McNamara
Joseph M. Leccese
Byrd "biff" F. Marshall, Jr.
Lisa Friedstein
Pamela Beth Simon
William McCabe
 Stp Enterprises, Inc. 
 Heritage Union Life Ins.
 Life Insurance Concepts

Mark R. Manceri
Charles D. Rubin
John Pankauski
Donald R. Tescher
Kimberly Moran
Hunt Worth
Robert Spallina
Jill Iantoni
Dennis G. Bedley
Gerald Lewin
Lindsay Baxley
David Lanciotti
 T&s Registered Agents, Llc

ka
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