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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 
 
In re: 
 
BERNSTEIN FAMILY REALTY, LLC,   Case No.:  22-13009-EPK 
 

Debtor.      Chapter 11 
________________________________/ 

 
JOINDER TO EMERGENCY MOTION OF U.S. TRUSTEE  

TO DISMISS OR CONVERT CASE 
 
 Walter Sahm and Patricia Sahm (together, the "Secured Creditors"), hereby join with the 

Emergency Motion of U.S. Trustee to Dismiss or Convert Case (the "Motion" or "Motion to 

Convert") [ECF No. 23], and state as follows: 

1. The Secured Creditors are each a party in interest in the above-captioned case. 

2. Through this joinder, the Secured Creditors hereby join, adopt, and allege the 

statements and arguments raised in the Motion to Convert, and request that the Court convert this 

case to chapter 7. 

3. In addition to the arguments raised in the Motion to Convert, the Secured 

Creditors submit that the case should be converted for two reasons. 

A. The Case Was Filed in Bad Faith. 

4. First, it is apparent that the case was filed in bad faith.  The case was not only 

filed the day prior to a scheduled foreclosure sale, it was also filed involuntarily in order to 

circumvent the fact that the Debtor lacks a manager, and thus cannot file for bankruptcy or 

otherwise act on its own behalf. 
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5. Specifically, in December 2021 the Secured Creditors obtained a foreclosure 

judgment against various persons, including the Debtor, in the Circuit Court of Palm Beach 

County, Florida (the "Judgment").  A copy of the Judgment is attached as EXHIBIT "A". 

6. The Judgment scheduled a foreclosure sale of real property commonly known as 

2753 N.W. 34th Street, Boca Raton, Florida 33434 (the "Property") for April 20, 2022.  The 

Property is owned by the Debtor and, upon information and belief, is the primary asset of the 

Debtor. 

7. This bankruptcy case was commenced by the filing of an involuntary petition on 

April 19, 2022, the day prior to the foreclosure sale.  See ECF No. 1 (involuntary petition).  The 

petitioning creditors, Joshua Bernstein, Jacob Bernstein and Daniel Bernstein (each a "Bernstein" 

and together, the "Bernsteins"), have stated that they respectively hold the membership interests 

of the Debtor via individual irrevocable trusts.  See ECF No. 1 at p. 5.  The Bernsteins are in 

other words insiders of the Debtor. 

8. The Bernsteins appear to have filed an involuntary petition as an end around to 

the fact that the Debtor lacks a manager, and is thus unable to file for bankruptcy on its own 

behalf.  In particular, a review of public records maintained by the State of Florida, Division of 

Corporations, reveals that the Debtor last filed an annual report over six years ago, on March 28, 

2016, and has been administratively dissolved since 2017.  A copy of that record is attached as 

EXHIBIT "B".1 

9. Additionally, in 2016 the Oppenheimer Trust of Delaware ("Oppenheimer") 

withdrew as the manager of the Debtor.  A copy of the withdrawal notice, which was filed with 

the Division of Corporations on July 11, 2016, is attached as EXHIBIT "C". 

 
1  Records of the Division of Corporations are publicly available online at 
https://dos.myflorida.com/sunbiz/search/ 
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10. Upon information and belief, following the withdrawal of Oppenheimer, the 

Debtor never obtained a new manager.  See generally Ex. B (the Debtor does not list any current 

authorized persons with the Division of Corporations). 

11. To summarize the foregoing: 

 The Debtor last possessed a manager and filed an annual report in 2016.  It 
has been administratively dissolved for years. 

 An involuntary petition was filed against the Debtor the day prior to a 
scheduled foreclosure sale of its primary asset, the Property. 

 The involuntary petition was filed by insiders of the Debtor, apparently 
due to the fact that the Debtor could not act on its own behalf. 

12. Given these dynamics, the petition was filed in a transparent, bad faith effort to 

delay a foreclosure sale and sidestep corporate authorization procedures.  Cause therefore exists 

to either dismiss or covert the case under 11 U.S.C. § 1112(b).  See, e.g., 11 U.S.C. § 1112(b)(1) 

(the court shall convert or dismiss a chapter 11 case to chapter 7 for "cause"); In re Asanda Air 

II, LLC, 600 B.R. 714, 721 (Bankr. N.D. Ga. 2019) ("The Eleventh Circuit Court of Appeals has 

long recognized that a debtor's lack of good faith constitutes cause for [conversion or] 

dismissal…Courts may consider any factors which evidence an intent to abuse the judicial 

process…or, in particular, factors which evidence that the petition was filed to delay or frustrate 

the legitimate efforts of secured creditors to enforce their rights.") (citations and quotations 

omitted). 

13. Once "cause" is established under § 1112, the court either may dismiss or convert 

the case based upon what is in the best interest of creditors and the estate.  See In re BTS, Inc., 

247 B.R. 301, 308–09 (Bankr. N.D. Okla. 2000) (citations omitted).  Here, the Secured Creditors 

believe that conversion would be in the best interests of creditors.  The Bernsteins' filing of an 

involuntary petition on the eve of a foreclosure sale evidences a willingness by the Debtor and its 
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insiders to engage in litigation gamesmanship.  The Secured Creditors fear that if the case is 

dismissed the Debtor and the Bernsteins will employ similar delaying tactics in other forums, 

and may obstruct a foreclosure of the Property or otherwise stymie creditors from enforcing their 

rights.  By contrast, converting the case will result in an independent trustee liquidating the 

Debtor's assets and minimize these concerns. 

B. A Trustee Should Sell the Property. 

14. The Secured Creditors believe that the Property may be worth in excess of 

$750,000, and that creditors of the estate will benefit from an asset sale.  Given the 

circumstances of the bankruptcy filing described supra, together with the Debtor's apparent 

inability to act on its own behalf, a sale would best be accomplished in chapter 7 via an 

independent trustee. 

 

 

 

 

 

 

 

[Remainder of Page Intentionally Left Blank] 
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WHEREFORE, the Secured Creditors respectfully request that this Court enter an 

Order: (i) granting the Motion [ECF No. 23]; (ii) converting this case to chapter 7; and (iii) 

granting such further relief as the Court deems just and proper. 

ATTORNEY CERTIFICATION 

 I HEREBY CERTIFY that I am admitted to the Bar of the United States District Court 

for the Southern District of Florida and I am in compliance with the additional qualifications to 

practice in this Court set forth in Local Rule 2090-1(A). 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished via 

Notice of Electronic Filing to those parties registered to receive electronic noticing in this case 

on June 6, 2022. 

                                                                     SHRAIBERG PAGE, P.A. 
                                                                     Attorneys for the Secured Creditors 
                                                                     2385 NW Executive Center Drive, #300 
                                                                     Boca Raton, Florida 33431 
                                                                     Telephone: 561-443-0800 
                                                                     Facsimile: 561-998-0047 
 
                                                                     By:    /s/ Patrick Dorsey  
      Patrick Dorsey 
      Florida Bar. No. 0085841 
      pdorsey@slp.law 
      Bradley S. Shraiberg 
      Florida Bar. No. 121622 
      bshraiberg@slp.law 
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EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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