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ELIOT IVAN BERNSTEIN vs TED BERNSTEIN, AS TRUSTEE, ETC., ET AL.
Appellant / Petitioner(s)                                   	Appellee / Respondent(s)

INITIAL BRIEF ON THE MERITS 
On Appeal to the 4th District Court of Appeals in a “Consolidated Appeal” consolidated over objection by Appellant appealing three (3)  Orders of Judge John Phillips from 2 separate “Trust” cases with 2 separate sets of parties, pleadings and facts all into this appeal where the underlying cases are Trust Cases to be heard under the Civil Rules of Procedure, not Probate Cases although the lower tribunal heard the cases in Probate Court.  Appellant notes that in both separate cases which have been consolidated for Appeal over objection in neither case has any “Original” Trust been produced and in the case of the Shirley Bernstein Trust, not even “copies” of the relevant alleged Trusts have been produced by attorney Alan Rose or his client Ted Bernstein. 
It is further noted for this Court that Appellant’s son Joshua Bernstein was over the age of 18 years at the time the Petitions herein were heard and the Orders issued and it was known by attorneys Alan Rose and Steve Lessne and their clients that Joshua Bernstein was over the age of 18 years and that no Guardian/Competency Hearings were held demonstrating the need for Joshua Bernstein to have a Guardian or Guardian ad Litem. 
The Orders appealed are: 
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STATUTES
1. Florida Statute 607.1601
2. F.S. 736.0201(1)
3. Florida Probate Code Rule 5.541
4. F.S. 744.109

RULES:
1. http://15thcircuit.co.palm-beach.fl.us/web/guest/court-reporters
2. http://15thcircuit.co.palm-beach.fl.us/documents/19739/25153/courtreporting_FAQ.pdf
      3. Rule 1.210(b) of the Florida Rules of Civil Procedure


PRELIMINARY STATEMENT
The instant proceedings that gave rise to the Order on Appeal appointing a Guardian Ad litem were not a “construction” proceeding of the Oppenheimer Trusts which were not Testamentary Trusts and therefore should not have fallen under the exception in FS 736.0201(5) to be filed or determined in the Probate Court under the Probate Rules.  For procedural posture of this and all “related” cases, however, it is noted in fact that there still has never been any “construction” or “validity” of the involved Oppenheimer Trusts determined despite Appellant raising further “fraud” in Instruments and documents on the record with the involved Trusts herein. 
The lower tribunal under Judge Martin Colin, however, somehow had the case marked and filed as a “Probate” case and to the extent the case was marked as a Probate case, the lower tribunal was required by Florida Statutes, Probate Rules and Court Rules to mandatorily Record the Hearing Digitally for Guardians.  See, 15th Judicial Circuit Court Reporting Department and 15th Judicial Frequently 

STATEMENT OF THE CASE AND FACTS
The Order appointing a Guardian Ad Litem is not supported by any evidence from any Hearing, much less competent substantial evidence  as the Lower Tribunal acted illegally abusing its discretion in failing to ensure the Hearing was Digitally Recorded as required according to Florida Statutes 744.3109, Probate Rule 5.541, and the 15th Judicial Circuit Court Rules and Staff from the 15th Judicial Court Reporting Services Department.  The arbitrary, capricious and illegal acts of lower tribunal Judge John L. Phillips in denying Digital Recording and denying Appellant time to get a court reporter at the hearing ensured that there is no competent evidence to support the Order. 
The lower tribunal abused its discretion by failing to schedule and allow for a proper hearing based on the extensive fraud in the cases and detailed factual pleadings of Appellant which were never heard. 
The essence of the argument for appointment of a Guardian ad litem as set out in the Petition filed by attorney Steven Lessne is that Appellant is allegedly a “vexatious” litigant who is on a campaign for justice in the Courts and changing the legal system and further attacking Appellant for doing what every Court in the State of Florida has the obligation to do, address Fraud in the Court and fraud in Pleadings. See, Florida Statewide Court Fraud Policy. ____
Yet, attorney Lessne directly committed Fraud Upon the Court in his Pleadings by citing to alleged findings by the US District Court for the Southern District of New York that never occurred.  See, Lessne Petition ROA pages _________
The Court itself perpetuates this Fraud by making a Finding that Appellant was in fact adjudicated a “vexatious litigant” by the US SDNY District Court.  Yet, the Court, in either a further act of direct fraud or act of extreme lack of competence in reviewing pleadings, actually mis-reads and mis-cites pleadings in the same manner as alleged by Lessne.  For example, 
What the Record on Appeal does show, however, is extensive pleadings showing misconduct of the various Fiduciaries and actual Fraud upon the Court.  Yet, the lower tribunal never permitted these pleadings to be heard and never scheduled sufficient time to hear such pleadings in any event, another act in an abuse of discretion, arbitrary and prejudicial and pre-determined conduct. 


SUMMARY OF ARGUMENT
1. Due Process 

a. Phillips should have disqualified, all Orders should be void
b. Phillips Violated Court Rules for GAL Cases REQUIRED to be Recorded
c. Cases should have been heard under Civil Rules for Trust Cases
d. No Proper Fact Finding Hearing occurred in either case consistent with due process
e. Both underlying cases consolidated on Appeal represent Fraud upon the Court in the lower tribunal now being advanced on appeal by Appellees; 
f. Appellant was On the Record with perior Judge Colin in Sept. of 2013 Notifying the Court that Oppenheimer Trust Docs were Never Turned over by Oppenheimer and that Estate Funds held at Legacy Bank were going out the door by post mortem misuse of Simon Bernstein controlled accounts; 
g. fraud was alleged fraud in Appellant’s May 2013 Emergency Filing involving Oppenheimer accounts and these frauds have never been corrected in the lower tribunal; * 


2. NO “Original” Trusts in EITHER Case have Ever been filed with the Lower Tribunal nor Produced to Appellant by Licensed attorneys Alan M. Rose and Steven Lessne; 
3. Licensed Attorney Alan Rose has Admitted that NO Trusts Exist in the relevant Shirley Bernstein case and has Never provided even Copies of any such Trust much less any Originals; Alan Rose and Ted Bernstein sued Improper parties under Trusts that do not exist depriving the Court of jurisdiction; 
4. Both attorneys Alan M. Rose and Steven Lessne should have been Disqualified as Material Fact Witnesses both were served counter complaints as Defendants as well.
5. Oppenheimer and Attorney Lessne’s Petition went beyond any jurisdiction of the Court - Judge Colin’s Oppenheimer Order says Oppenheimer ONLY had Standing for an Accounting ( ROA - Pages 528-530 ).   Lessne is a resigned trustee can not move court on behalf of trusts.  Judge Phillips in effect “reverses” Judge Colin and allows them to plead with no standing as a party, other than submitting and presenting their final accounting (which Appellant claims their being allowed to represent the accounting was reversible error as well as they have no standing once resigned), and denies Eliot and Candice to represent children, leaving them unrepresented minors in proceedings.
6. Minor children Denied Counsel 
7. Joshua Bernstein was age 18 at time of Petition and Orders and not Subject to Guardian or Guardian ad litem without full Guardian hearing determinations / competency. 
8. Lack of Substantial and Competent Evidence to find a need for a Guardian and Guardian ad litem;  Abuse of Discretion and based on deficient hearings, erroneous facts and fraud upon the Court. 
a) Florida Licensed attorneys Alan Rose and Lessne submitted false and fraudulent findings to the Lower Tribunal to obtain the Orders on appeal; 
[bookmark: _sfesyks88n7u]The lower tribunal abused its discretion by failing to schedule and allow for a proper hearing based on the extensive fraud in the cases and detailed factual pleadings of Appellant which were never heard. 

[bookmark: _rhfmt1tvfmb2][bookmark: kix.eaocvy97mmvw]ARGUMENT
1.  

Procedural due process is a constitutional guarantee. See, e.g., Vollmer v. Key Dev. Props., 966 So.2d 1022 (Fla. 2 nd DCA 2007).  Appellant maintains that because this is a Trust case, this is a Civil case and subject to the Florida Rules of Civil Procedure. As set out in Florida Statutes, “736.0201 Role of court in trust proceedings.—
(1) Except as provided in subsections (5) and (6) and s. 736.0206, judicial proceedings concerning trusts shall be commenced by filing a complaint and shall be governed by the Florida Rules of Civil Procedure.”  See, FS 736.0201. 
The instant proceedings that gave rise to the Order on Appeal appointing a Guardian Ad litem were not a “construction” proceeding of the Oppenheimer Trusts which were not Testamentary Trusts and therefore should not have fallen under the exception in FS 736.0201(5) to be filed or determined in the Probate Court under the Probate Rules.  For procedural posture of this and all “related” cases, however, it is noted in fact that there still has never been any “construction” or “validity” of the involved Oppenheimer Trusts determined despite Appellant raising further “fraud” in Instruments and documents on the record with the involved Trusts herein. 
The lower tribunal under Judge Martin Colin, however, somehow had the case marked and filed as a “Probate” case and to the extent the case was marked as a Probate case, the lower tribunal was required by Florida Statutes, Probate Rules and Court Rules to mandatorily Record the Hearing Digitally for Guardians.  See, 15th Judicial Circuit Court Reporting Department and 15th Judicial Frequently Asked Questions.  
           




[bookmark: kix.7689puryb8mq]CONCLUSION

For all of the foregoing reasons, this Court should vacate and reverse all Orders of Judge Phillips herein and remand all proceedings to a Non-conflicted lower Court for further proceedings herein and _______________________. 
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