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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

UNTIED STATES OF AMER(ICA O :  Hon. o | .
. Crim. No. 5% [{p -6 9 645‘7')

v. e \ N _
: 15 U.S.C. §§ 78j(b) and 78ff
1) e q'l—“\% o 17 CFR.§240.10b-5
ROBERT SPALLINA 3\)\\ < 18USC.§2
e

INFORMATION

COUNT ONE
(Securities Fraud)

The defendant having waived in open court proseéﬁtion by indictment, the
United States Attorney for the District of New Jersey éharges:
Background
1. Atl all times relevant to this Information:
a. Defendant ROBERT SPALLINA was an attorney who resided in
Florida. |
b. The NASDAQ Stock Market, or “NASDAQ,” was the largest
electronic equity securities trading market in the United Stateé and was the |
second largest equities-based exchange in the world based on market
capitalization. NASDAQ did not have a central trading floor. Instead, it relied
on computer servers to facilitate all trading activity. Sincé at least 2006,
NASDAQ maintained computer servers in or around Carteret, NeW\:Jcrsey.
C. Gilead Sciences Inc. (“Gilead”) was a biotechnology company
‘based in Foster City, California, and was engaged in the business of developing, |
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manufacturing. and marketing antiviral drugs to tréat patients infected with HIV,
hepatitis B and influenza. Gilead’s stock was registered with the U.S. Securities
and Exchange Commission (“SEC”), and was publicly traded on the NASDAQ
stock exchahge.

| d. | Pharmasset Inc. (“Pharmasset”) was a pharmaceutical
company based \in frinceton, New Jersey, and was engaged in the business of
developing, manufacturing and marketing antiviral drugs. From in or about
April 2.007 through in or about January 2012, Pharmasset’s stock was registered
with the SEC, and was listed on the NASDAQ stock exchange under the ticker
symbol “VRUS.” |

e. The “Director” served as a member of Pharmasset’s Board of -

Directors during the relevant time period, and was a client of defendant

SPALLINA.

The Pharmasset Inside Inf"orma,ti‘on

2. On or about September 2, 2011, Gilead made an initial offer to
acquire Pharmasset for $100 per share in cash. Thereafter, in or about
Nove;'nber 2011, Gilead increased its offer for Pharmasset to the $130 per share
range. Both of these offers constituted _matcrial nonpublic information and
were coﬁmunicated to Pharmasset’s board- of directors and key executives,
including the Director. |

3. On or about November 8, 2011, during an estate planning meeting

with defendant SPALLINA and, in the context of seeking estate planning advice,
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the Director confidentially informed defendant SPALLINA that Pharmasset Was
going to be sold and discussed the approfcimate sale price (the “Pharﬁasset
Inside Information”).

4. After receiving the Pharmasset Inside Information on Novembe; 8,
2011, as discussed above, defendant SPALLINA: (a) purchaséd shares of
Pharmasset on November 8, 2011; (b) purchased additional shares of

Pharmasset on November 9, 2011; and (c) passed the Pharmas_set Inside
Information to two other individuals (the “Tippees”), each of whom purchased
shares and/or options of Pharmasset.

S. At approximately 7:00 a.m. on November 21, 2011, Gilead publicly
announced that it had entered into an agreement to acquire Pharmasset for
approximately $11 billion, or $137 per share in cash. The purchasq price .
represented an approximately 89% premium over Pharmasset’s closing price of
$72.67 on November 18, 2011. ‘In‘ response to the announcen‘ie‘nt,
Pharmasset’s stock price increased to $134.14 per share at the close of trading
on November 21, 201 1. Prior to the November 21, 2011 public announcement,
Gilead’s offers to acquire Pharmasset and its impending acquisition of
Pharmasset at $137 were nbt generally known to the public. |

6. Onor abou‘; November 21, 2011 , following the public announcement
of Gilead’s acquisition of Pharmasset, defendant SPALLINA and the Tippees sold
Pharmasset shares and options they had purchased between November 8, 2011,

and November 18, 2011, for total illegal profits of approximately $200,000.
3
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7.  In trading on and passing the Pharmasset Inside Information to
others, defendant SPALLINA violated (i) fiduciary and other duties of trust and
confidence he owed to the Director; and (ii) expectations of confidentiality held by

the Director.

Securities Fraud

8. From on or about November 8, 2011, through on or about November

21, 2011, in the District of New Jersey and elsewhere, defehdént
ROBERT SPALLINA

did willfully and knowingly, directly and indirectly, by the use of means and
instrumentalities of interstate commerce, and of the mails, and of facilities of
national securities exchanges, would and did use and employ, in conneétion with
the pﬁrchasé and sale of securities, manipulative and deceptive devices and
contrivances, in violation of Title 17, Code of Federal Regulations, Section |
240.10b-5, by: (a) employing devices, schemes and artifices to defraud; (b)
making untrue statements of material fact and omitting to state material facts
neceésary in order to make the statements made, in the light of the

circumstances under which they were made, not misleading; and (c) engaging in

‘acts, practices and courses of business which operated and would operate as a

fraud and deceit upon persons, namely by executing and causing others to
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execute the securities transactions described in paragraphs 4 and 6, in whole or

in part, on material nonpublic information

In violation of Title 15, United States Code, Sections 78j(b) and 78ff, and
Title 17, Code of Federal Regulations, Section 240.10b-5, and Title 18, United

States Code, Section 2.
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FORFEITURE ALLEGATION

1. Thé allegations contained in Count One of this Information are
realleged and incorporated by reference as thbugh set forth in full herein fdr the
purpose of alleging forfeiture pursuant to Title 18, Unife_d States Code, Section
981(a)(1)(C), and Title 28, United States Code, Section 2461(0). |
2. Upon conviction of the offense charged in Count One of this
Information, defendant SPALLINA shall forfeit to the United States, pursuant to
Title 18, United States Code, Section 981(a)(1)(C) and Title 28, United States
Code, Section 2461(c), all property, real and personal, that constitutes or is |
derived from proceeds traceable to the commission of the offense, and éll
property traceable to such property.
3. If by any act or omission of defendant SPALLINA any of the property
subject to forfeitﬁre herein: |
a. cannot be located updn the exercisev of due diligence;
b. . has been transferred or sold to, or déposited with, a thifd party;
c. has been placed beyond the jurisdiction of the court;
d. has been substantially diminished in value; or
e. has been commingled with other property which cannot be
subdivided without difﬁculty,

the United States shall be entitled to forfeiture of substituté property pursuént to

Title 21, United States Code, Section 853(p), as incorporated by 28 U.S.C. §

2461(c).
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7 %/wé_\

PAUL J. FI MAN
United States Attorney

28, United States Code, Section 2461(c).
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CASE NUMBER:

United States District Court
District of New Jersey

UNITED STATES OF AMERICA
v.

ROBERT SPALLINA

INFORMATION FOR

15 U.S.C. §§ 78j(b) and 78ff
17 C.F.R. § 240.10b-5
18 U.S.C.§2

PAUL J. FISHMAN
UNITED STATES ATTORNEY, NEWARK, NEW JERSEY

ANDREW KOGAN
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NEWARK, NEW JERSEY
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RECEIVED

o JUN 09 206
United States District Court : "
For the District of New Jersey AT e T WALSH
‘ CLERK
UNITED STATES OF AMERICA : WAIVER OF INDICTMENT

K - 1e-26a(Aen)- ol

ROBERT SPALLINA

I, Robert Spallina, the above-narned defendant, who is charged with
securities fraud, in violation of 'Tiﬂe 15, United Sfates Code, Sections 78j(b) and
78ff and Title 17, Code of Fedefal Regulations, Se‘ction 240.10b-5, being advised
of the nature vof the charges, the proposed Information, and my rights, hereby
waive in open court on June 9, 2016, prosecution by indictment and consent

that the proceeding may be by information rather than by indictment.

1
Counsel elendant

O &

Honorable Anne E. Thompson
United States District Judge -

Before:
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
UNITED STATES OF AMERICA q go Meg/Crim. NO.M @67)
e\ APPLICATION FOR PERMISSION
v. O @‘& o TOENTER PLEA OF GULLTY
&>  (Defendant with Counsel)
Robect 55““‘“L w_«/
\* ?«
(Defendant’s Name) N \‘4\\'\’\
P\ 0 § i ___, hereby certifies as follows:

(Defendant’s Namt)

1. My full name is Rogﬂt SFQI Im‘g and I request that all proceedings
agamst me be held in that name. ,

2, I understand that the Constitution and laws of the United States guarantee me the right to be
represented by a lawyer at every sta%:, in these proceedings, including any trial on these
charges, and that if | cannot afford to hire a lawyer, the Court will provide one for me.

3. I have a lawyer who is re{tresentmg me in this proceeding. My law ?'er s name is
_Loaween S. . lam satisfied that [ have had enough time
fo discuss this matter wnh my lawyer.

4, English [IS my native language. M f’ormal education stopped after de
Ly gg_\ [ lﬁs-rgnq?)res%mly [UN OYED] [EMPLOYED] as pp [gra ]
(occupation).

5. I have taken fNO] [THE FOLLOWING] drugs or medication within the past seventy-two
hours: Ai;!mg . Xacg Yo Am\oggrmg | z,“_tg;,  AlbuVicel ) Qvac , Lexa.rro )
Molia / ylenal,
6. I fHAVE] [HAVE NEVER] been a patient in a mental hospital or institution. | [=Bei DO
NOT] believe that at the present time I am mentally ill or mentally incompetent in any
respect.

7. I received a copy of the EGG-MPMN‘F}-{-NB*G—'FMEN—'H [INFORMATION] before being

called upon to plead. I have read and discussed it with my lawyer. I understand that the
substance of the charge(s) against me is that I: _ ¢ °nmjiad4 Se L\gh& f/ah_d

(mhdﬂ

[add separate sheets if necessary]

ONJ-CR-12 (Rev. 08/2010)
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WAIVER OF INDICTMENT (IF APPLICABLE)

8. My lawyer has explained to me that I have a constitutional right to be charged by an
indictment of a grand jury but that I can waive that right and consent to being charged
through a criminal Information filed by the United States Attorney.

9. I understand that unless I waive indictment I may not be charged with a felony unless a grand
jury finds by return of an indictment that there is probable cause to believe that a ‘
crime has been committed and that I committed it.

10. - Ialso understand that if I do not waive indictment, the government may present the case to
the grand jury and request the grand jury to indict me.

11.  lunderstand that a grand jury is composed of at least 16 and not more than 23 persons, that
at least 12 grand jurors must find that there is probable cause to believe that I committed the
crime. I also understand that the grand jury may or may not indict me.

12. 1 further understand that by waiving indictment by the grand jury, the case will proceed
against me on the United States Attorney’s Information as though I had been indicted.

13. My attorney has discussed the nature of the charge¢s) against me and waiving my right to
indictment thereon by grand jury, I fully understand those rights, and 1 wish to waive
indictment by grand jury.

14. My decision to waive indictment by grand jury is made knowingly and voluntarily, and no
- threats or promises have been made to induce me to waive indictment.

THE GUILTY PLEA

15.  I'have told my lawyer all the facts and circumstances known to me about the charge(s) set

forth in the FEOMPEAINTHINDIERMENT} [INFORMATION].

16.  Iam satisfied that my lawyer understands the information which I have provided, and that
my lawyer has counseled and advised me on the nature of each charge and on all possible
defenses that | might have in this case.

17.  In addition, my lawyer has explained to me, and I understand, that if I enter a plea of NOT
GUILTY (or persisted in my plea of NOT GUILTY), under the Constitution and laws of the
United States I would be entitled to a speedy and public trial by a jury of twelve persons on

the charge(®) contained in this [COMPEAINTH-HNBIETMENT] [INFORMATION].

18. My lawyer has explained to me, and I understand, that at such a trial the jury would be told
by the judge that I am presumed to be innocent, and that the Government would be required
to prove me guilty of the charge¢s) against me beyond a reasonable doubt. I understand that

2 DNJ-CR-12 (Rev. 08/2010)
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19.

20.

21.

22.

1 would not have to prove that I am innocent, and that I could not be convicted unless all
twelve jurors voted unanimously for conviction.

My lawyer has explained to me, and 1 understand, that if 1 went to trial on these chargets),
the Government would have to produce in open court the witnesses against me, and that my
lawyer could confront and cross-examine them and object to evidence offered by the
Government.

My lawyer has further explained to me, and 1 understand, that I have the right to produce

~ witnesses and could offer evidence in my defense at a trial on these charges), and that |

would have the right, if I so chose, to testify on my own behalf at that trial; but if I chose not
to testify, the jury could draw no suggestion or inference of guilt from that fact.

My lawyer has explained to me, and I understand, that if I plead GUILTY to any chargets)
in this [SOMPEAINTHINBICTMENT] [INFORMATION] and the judge accepts my plea,
I WAIVE MY RIGHT TO TRIAL AND THE OTHER RIGHTS SET FORTH IN
PARAGRAPHS 17, 18, 19 and 20 ABOVE. | am aware and understand that if my GUILTY
plea is accepted, there will be no trial and a judgment of GUILTY will be entered after
which, the judge, upon consideration of my presentence report, will impose punishment upon
me. | understand that if | plead GUILTY, the judge may impose the same punishment as if
I had pleaded "not guilty", went to trial and was convicted by a jury.

My lawyer has also explained to me, and I understand, that if | plead GUILTY, | WAIVE
MY RIGHT NOT TO INCRIMINATE MYSELF. I understand that the judge will ask me
what | did and I will have to acknowledge my guilt as charged by setting forth my actions so
that the judge is satisfied that [ am, indeed, guilty. I understand that any statements I make
at the time | plead GUILTY, if untrue and made under oath, can be the basis of a perjury
prosecution against me.

SENTENCING ISSUES

23.

My lawyer has informed me, and I understand, that the maximum punishment which the law

provides for the offensets) charged in this [EOMPEAINTHINDIETMENT] [INFORMATION]

is:

AMAXIMUM OF _20_ years imprisonment and a fine of $ 5 m “, wy for the offense(s)
charged inCount(gf 1 . My lawyer has further explained, and I understand, that there

is [NO] FA} mandatory minimum pumshmcnt of ___years imprisonment and [NO) [ﬁ] mandatory
minium fine of $ for the offense(s) charged in Count(#)

I understand that if 1 plead GUILTY to Count(g} 1 of the [COMPEAINT]
HNDICTMENTE] [INFORMATION], | face a maximum sentence on those Count(s) of _20

years imprisonment, plus an aggregate fine of $5w.-l[," My lawyer has additionally explamed and
I understand, that in addition to or in lieu of the penalties already discussed, I may be ordered to
make restitution to any victim of the offense and that the Court may require me to make a
restitution in services instead of money or to make restitution to a designated third person or
organization instead of the victim. I understand that in determining whether to order restitution

3 DNJ-CR-12 (Rev. 08/2010)
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24.

25.

26. .

27.

28.

29.

30.

31

32.

and the amount of restitution the Court will consider the amount of the loss sustained by any
victim as a result of the offense, my financial resources, the financial needs and earning ability of
my dependents, and any other factors as the Court deems appropriate.

I understand that I will be assessed $100 for each felony upon which I am sentenced and $25 for
each misdemeanor, if any.

I hereby declare that no officer or agent of any branch of government, (Federal, State or Local),
nor my lawyer, nor any other person, has made any promise or suggestion of any kind to me, or
within my knowledge to anyone ¢lse, that I will receive a lighter sentence, or probation, or any
other form of leniency if | plead GUILTY. My lawyer has explained, and I understand, that only
the judge may decide what punishment I shall receive, and that if any person has told me
otherwise, that person is not telling me the truth.

I understand that the sentence to be imposed upon me is within the sole discretion of the
sentencing judge, subject to the provisions of the Sentencing Reform Act of 1984.

I understand that in deciding what sentence to impose upon me, the sentencing judge is required
to consider the maximum and minimum prison terms, fines and terms of supervised release
recommended under the Sentencing Guidelines. 1 understand that the Sentencing Guidelines may
authorize departures from the maximum and minimum Guidelines recommendations under certain
circumstances.

lunderstand that the Sentencing Guidelines are advisory, and that the sentencing judge must also
consider the other statutory factors identified in 18 U.S.C. § 3553(a) in deciding what sentence to
impose. 1 understand that the judge has the authority to impose a sentence more severe (up to the
statutory maximum) or less severe than the sentencing range recommended by the Guidelines.

I have discussed with my attorney how the Sentencing Guidelines might apply to my case.

[ understand that the Court will not be able to determine the sentence for my case until after the
Presentence Report has been completed and both I and the Government have had an opportunity
to read the report and challenge any facts reported by the probation officer.

I understand that the Court may be bound to impose a fine in accordance with statutory
requirements.

1 understand that parole has been abolished and if 1 am sentenced to prison I will not be released
on parole. »

[ further understand that the Court [SHAEE] [MA Y] impose a term of supervised release to follow
any term of imprisonment and that any violation of that term of supervised release may result in
an additional term of imprisonment. [ understand that I am subject to a term of supervised release
of up to _3_. years, the statutory maximum period of supervised release for the crime(s) to which
| am pleading guilty.

4 DNJ-CR-12 (Rev. 08/2010)
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33.

34.

3s.

I further understand that the provisions of 21 U.S.C. § , which provide for a mandatory
minimum term of supervised release of years, {8641 [DO NOT] apply to my case.

I understand that I will have no right to withdraw my plea on the grounds that anyone’s prediction
as to the Guidelines range or expectation of sentence proves inaccurate.

My lawyer has explained to me, and I understand, that if I am not a citizen of the United States,
my plea of GUILTY to the charged offense(sY [MAY] pWHEEEHCER Y esult in my being subject
to separate immigration law proceedings to have me removed from the United States by making
me deportable, excludable, or inadmissible, or ending my naturalization.

My lawyer has explained to me, and I understand, that if the charged offense(s) is a sex offense
under42 U.S.C. § 16911(5), my pleaof GUILTY [MAY] PWHEEEHSELEY ] result in a requirement
that I register as a sex offender under Federal and State law, and 1 will be subject to the registration
law’s requirements and penalties.

PLEA AGREEMENT

36.

37.

38.

39.

I hereby declare that I have not been forced, coerced or threatened in any manner by any person
to plead GUILTY to these charge(s). Nor have I been told that if I refuse to plead GUILTY, other
persons will be prosecuted.

There [HAS] FHASNOT] been a plea agreement entered into between me and the United States
Attorney, by Assistant United States Attorney Andew D. Ko : ['Te) (name).

[ ] The plea agreement DOES NOT exist in written form.
D] The plea agreement DOES exist in written form. I have read it or have had it read to me in
Enj'\“\‘" (LANGUAGE). My lawyer has explained it to me and [ understand it. -

The substance of the plea agreement is: I w “ n lead ¢ an “‘v b 'Lw h{‘)fm_qj;_k

No obwye ,c_«Lngm will b \\rouqk’c c.fg_m\& M-

The plea agreement [DOES]HBOESNOT] contain stipulations agreed to by the parties.

IF APPLICABLE CHOOSE ONE OF THE FOLLOWING:

[\/ I understand that my plea agreement sets forth a Guidelines calculation which I agree is
the total Guidelines offense level applicable to me in this case. I further understand that
1 have waived the right to argue that the sentencing judge should impose a sentence below
the range that results from this offense level, and that the government has waived the right
to argue for a sentence above the range that results from this offense level.

5 ) ONJ-CR-12 {Rev. 08/2010)
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40.

41.

42,

43.

45,

[] I understand that my plea agreement sets forth a Guidelines calculation which I agree is
the total Guidelines offense level applicable to me in this case. | further understand that
with the exception of arguments regarding a departure as set forth in Paragraph ____ of
Schedule A to the plea agreement, I have waived the right to argue that the sentencing
judge should impose a sentence below the range that results from this offense level, and
the government has waived the right to argue for a sentence above the range that results
from this offense level.

[] The plea agreement contains stipulations regarding certain facts. I understand that if the
sentencing court accepts a factual stipulation set forth in the plea agreement, both 1 and the
government have waived the right to file an appeal, collateral attack, writ, or motion
claiming that the sentencing court erred in doing do.

I understand that my plea agreement [PROVIDES]{POES-NOTPROWIDE)] that under certain
circumstances | have waived my right to appeal or collaterally attack the sentence imposed in this
case.

My lawyer has explained to me, and [ understand, that if the judge accepts from GUILTY plea
under the plea agreement, including the government’s proposal to dismiss charges or to not bring
other charges, the judge is not bound to follow the other terms of the plea agreement, including
the stipulations recommending that a particular sentence or sentencing range is appropriate or that
a particular provision of the Guidelines does or does not apply. I understand that if the judge does
not follow one or all of the other terms of the plea agreement, including the stipulations, I will
have no right to withdraw my GUILTY plea, even if the disposition of my case may be less
favorable than that proposed in the plea agreement.

1 believe that my lawyer has done all that anyone could do to counsel and assist me, AND | AM
SATISFIED WITH THE ADVICE AND HELP MY LAWYER HAS GIVEN ME.

I know the judge will not permit anyone to plead GUILTY who claims to be innocent, and with
that in mind and because | am GUILTY, I respectfully request that the Court accept my plea of
GUILTY and to have the Clerk enter my plea of GUILTY as follows:

To Count(s} 1 of this [COMPEAINTHINDICTMENT] [INFORMATION].

I offer my plea of GUILTY freely and voluntarily and of my own accord with full understandmg
of all matters set forth in the [COMPLAINT-HNDICTFMENTHINFORMATION]), in this

application, and in the certification of my lawyer which is attached to this application.

[ further declare that I wish to waive the reading of the {COMPEAINTHNBIETMENTS
[INFORMATION] in open court, and I request the Court to enter my plea of GU ILTY as set forth

in Paragraph 43, above.

6 DNJ-CR-12 (Rov. 08/2010)
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46.  The following person(s), if any, assisted me in completing this application:
ciope 3. Luthey

[ hereby certify that the foregoing information and statements herein are true. 1am aware that if any of
the foregoing statements made by me are wilfully false, I am subject to punishment,

Signed by me in open court in the presence of my lawyer this 7“‘ __dayof __ Ji Yne 2016,

/\D/:tendant

7 ‘ DNJ-CR-12 (Rev. 08/2010)
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~ CERTIFICATION OF COUNSEL

L l1241728 S LV \“m hereby certifies that:

1. I am an attorney at law of the State of __N/J and have been [RETAINED BY] [ASSIGINED
TFO-REPRESENT] the defendant _Robe + sm Hins , _, in PMAGISTRATE]
[CRIMINAL] No.

2. I have read and fully explained to the defendant the allegations contained in the fCOMPEAINT]
HNDIETMENT] [INFORMATION].

3. To the best of my knowledge and belief the statements, representations, and declarations made by

the defendant in the foregoing Application are in all respects accurate and true.

4, HE-APPEICABLEE) In my opinion the defendant’s waiver of indictment by grand jury is
voluntarily and knowingly made, and I recommend to the Court that the waiver be accepted by the
Court.

5. In my opinion the defendant’s waiver of reading the [COMPEAINT-HNDICFMENT}
[INFORMATION] in open Court as provided in Rule 10 is voluntarily and knowingly made, and

I recommend to the Court that the waiver be accepted by the Court.

6. I have explained the maximum and any mandatory minimum penalty for each count to the
defendant. I have explained to him that he may be ordered to make restitution under the Victim
and Witness Protection Act.

7. I have explained to the defendant that in imposing sentence, the sentencing judge is required to
consider the Sentencing Guidelines, and I have further explained how the Guidelines might apply
to this offense and to the defendant. I have further explained to the defendant that the Guidelines
are advisory, not mandatory, and that the sentencing judge may impose a sentence higher or lower
than that recommended by the Guidelines.

8. The plea of GUILTY offered by the defendant in Paragraph 43 accords with my understanding of
the facts related to me and is consistent with my advice to the defendant.

9. In my opinion the plea of GUILTY as offered by the defendant in Paragraph 43 of this Application
is voluntarily made with understanding of the consequences of the plea. | recommend that the
Court accept the plea of GUILTY.

Si gned by me ln open Court in the presence of the defendant above named, and after full disclosure of the

8 ONJ-CR-12 (Rev. 08/2010)
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U.S. Department of Justice
- United States Attorney
District of New Jersey

970 Broad Street, Suite 700
Newark, New Jersey 07102

July 27, 2015

Lawrence S. Lustberg, Esq.
Gibbons P.C.

One Gateway Center -

Newark, New Jersey 07102-5310

45, ,
Re: Plea Agreement with Robert Spallina / é Ao qéﬁ E7j

‘Dear Mr. Lustberg:

This letter sets forth the plea agreement between your client, Robert
Spallina, and the United States Attorney for the District of New Jersey (“this
Office”). '

Charge

Conditioned on the understandings specified below, this Office will
accept a guilty plea from Robert Spallina to a one-count information which
charges him with committing securities fraud between on or about November 8
2011, and November 21, 2011, in violation of Title 15, United States Code,
Section 78j(b) and 78ff. If Robert Spallina enters a guilty plea and is sentenced
on this charge, and otherwise fully complies with all of the terms of this
agreement, this Office will not initiate any further criminal charges against
Robert Spallina for engaging in securities fraud by: (1) trading in Pharmasset,
Inc. (VRUS) stock in or about November 2011 based on material nonpublic
information, and (2) passing material nonpublic information concerning VRUS
to others who traded on it. However, in the event that a guilty plea in this
matter is not entered for any reason or the judgment of conviction entered as a
result of this guilty plea does not remain in full force and effect, Robert Spallina
agrees that any dismissed charges and any other charges that are not time-
barred by the applicable statute of limitations on the date this agreement is
signed by Robert Spallina may be commenced against him, notwithstanding
the expiration of the limitations period after Robert Spallina signs the
agreement.
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Sentencing -

The violation of Title 15, United States Code, Sections 78j(b) and 78ff to
which Robert Spallina agrees to plead guilty carries a statutory maximum
prison sentence of 20 years and a statutory maximum fine equal to the greatest
of: (1) $5,000,000; (2) twice the gross amount of any pecuniary gain that any
persons derived from the offense; or (3) twice the gross amount of any
pecuniary loss sustained by any victims of the offense. Fines imposed by the
sentencing judge may be subject to the payment of interest.

The sentence to be imposed upon Robert Spallina is within the sole
discretion of the sentencing judge, subject to the provisions of the Sentencing
Reform Act, 18 U.S.C. §§ 3551-3742, and the sentencing judge’s consideration
of the United States Sentencing Guidelines. The United States Sentencing
Guidelines are advisory, not mandatory. The sentencing judge may impose any
reasonable sentence up to and including the statutory maximum term of
imprisonment and the maximum statutory fine. This Office cannot and does
not make any representation or promise as to what guideline range may be
found by the sentencing judge, or as to what sentence Robert Spallina
ultimately will receive.

Further, in addition to imposing any other penalty on Robert Spallina,
the sentencing judge: (1) pursuant to 18 U.S.C. § 3013, will order Robert
Spallina to pay an assessment of $100, which assessment must be paid by the
date of sentencing; (2) pursuant to 18 U.S.C. § 3663 et seq., may order Robert
Spallina to pay restitution; (3) pursuant to 18 U.S.C. § 982(a)(1)(C) and 28
U.S.C. § 2461, may order forfeiture; and (4) pursuant to 18 U.S.C. § 3583, may
require Robert Spallina to serve a term of supervised release of not more than
three years, which term of supervised release will begin at the expiration of any
term of imprisonment imposed. Should Robert Spallina be placed on a term of
supervised release and subsequently violate any of the conditions of supervised
release before the expiration of its term, Robert Spallina may be sentenced to
not more than two years’ imprisonment in addition to any prison term
previously imposed, regardless of the statutory maximum term of
imprisonment set forth above and without credit for time previously served on
post-release supervision, and may be sentenced to an additional term of
supervised release.

Rights of This Office Regarding Sentencing

Except as otherwise provided in this agreement, this Office reserves its
right to take any position with respect to the appropriate sentence to be
imposed on Robert Spalliha by the sentencing judge, to correct any
misstatements relating to the sentencing proceedings, and to provide the
sentencing judge and the United States Probation Office all law and

2
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information relevant to sentencing, favorable or otherwise. In addition, this
Office may inform the sentencing judge and the United States Probation Office
of: (1) this agreement; and (2) the full nature and extent of Robert Spallina’s
activities and relevant conduct with respect to this case.

Stipulations

This Office and Robert Spallina agree to stipulate at sentencing to the
statements set forth in the attached Schedule A, which hereby is made a part
of this plea agreement. This agreement to stipulate, however, cannot and does
not bind the senténcing judge, who may make independent factual findings
and may reject any or all of the stipulations entered into by the parties. To the
extent that the parties do not stipulate to a particular fact or legal conclusion,
each reserves the right to argue the existence of and the effect of any such fact
or conclusion upon the sentence. Moreover, this agreement to stipulate on the
part of this Office is based on the information and evidence that this Office
possesses as of the date of this agreement. Thus, if this Office obtains or
receives additional evidence or information prior to sentencing that it
determines to be credible and to be materially in conflict with any stipulation in
the attached Schedule A, this Office shall not be bound by any such
stipulation. A determination that any stipulation is not binding shall not
release either this Office or Robert Spallina from any other portion of this
agreement, including any other stipulation. If the sentencing court rejects a
stipulation, both parties reserve the right to argue on appeal or at post-
sentencing proceedings that the sentencing court was within its discretion and
authority to do so. These stipulations do not restrict the Government’s right to
respond to questions from the Court and to correct misinformation that has
been provided to the Court.

Waiver of Appeal and Post-Sentencing Rights

As set forth in Schedule A, this Office and Robert Spallina waive certain
rights to file an appeal, collateral attack, writ, or motion after resentencing,
including but not limited to an appeal under 18 U.S.C. § 3742 or a motion
under 28 U.S.C. § 2255.

Rights of This Office Regarding Post-Sentencing Proceedings

This Office specifically reserves the right to file, oppose, or take any
position in any appeal, collateral attack, or proceeding involving post-
sentencing motions or writs. :
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Forfeiture -

Robert Spallina agrees that as part of his acceptance of responsibility
and pursuant to 18 U.S.C. § 981(a)(1)(c) and 28 U.S.C. § 2461, he will consent
to the entry of a forfeiture money judgment in the amount of $39,156 (the “For-
feiture Money Judgment”). Robert Spallina acknowledges that the Forfeiture
Money Judgment is subject to forfeiture as property, real or personal, which
constitutes or is derived from proceeds traceable to the conspiracy to commit
securities fraud and/or represents substitute assets as described in 21 U.S.C.

§ 853(p).

Payment of the Forfeiture Money Judgment shall be made by certified or
bank check, with the criminal docket number noted on the face of the check,
payable to the United States Marshals Service. On or before the date he enters
his plea of guilty pursuant to this agreement, the defendant shall cause said
check to be hand delivered to the Asset Forfeiture and Money Laundering Unit,
United States Attorney’s Office, District of New Jersey, 970 Broad Street, New-
ark, New Jersey 07102.

Pursuant to Rule 32.2 of the Federal Rules of Criminal Procedure Robert
Spallina agrees and consents to the entry of an Order of Forfeiture imposing
the Forfeiture Money Judgment 60 days prior to his date of sentencing.

Robert Spallina represents that by the time this plea agreement is pro-
vided to the United States that he has either: (a) provided payment of the
Forfeiture Money Judgment; or (b) disclosed all of his assets to the United
States on the attached Financial Disclosure Statement. Robert Spallina under-
stands that his obligation to disclose all of his assets on the attached Financial
Disclosure Statement is a continuing obligations and that Robert Spallina will
update the attached Financial Disclosure Statement when necessary.

Robert Spallina agrees that if the government determines that he has in-
tentionally failed to disclose assets on the Financial Disclosure Statement,
dissipates assets without the consent of the United States, or otherwise does
not cooperate in the seizure and forfeiture of assets, that failure constitutes a
material breach of this agreement. In addition, Robert Spallina consents to the
administrative, civil, and/or criminal forfeiture of his interests in any assets
that he failed to disclose on the Financial Disclosure Statement or otherwise
failed to disclose to the United States. Should undisclosed assets that the de-
fendant owns or in which the defendant has an interest be discovered, Robert
Spallina knowingly and voluntarily waives his right to any required notice con-
cerning the forfeiture of said assets. Robert Spallina further agrees to execute
any documents necessary to effectuate the forfeiture of said assets.

Robert Spallina further agrees to waive all interest in the Forfeiture Mon-
ey Judgment or any other assets forfeited in partial satisfaction of the

4
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Forfeiture Money Judgment, in any administrative or judicial forfeiture pro-
ceeding, whether criminal or civil, state or federal. Defendant understands
that the forfeiture of assets is part of the sentence that may be imposed in this
case and waives any failure by the court to advise him of this pursuant to Rule
11(b)(1)(J) of the Federal Rules of Criminal Procedure at the guilty plea pro-
ceeding.

Robert Spallina hereby waives any and all claims that this forfeiture con-
stitutes an excessive fine and agrees that this forfeiture does not violate the
Eighth Amendment.

Immigration Consequences

Defendant understands and agrees that if he is not a citizen of the
United States, his guilty plea to the charged offense will likely result in his
being subject to immigration proceedings and removed from the United States
by making him deportable, excludable, or inadmissible, or ending his
naturalization, if he is not already in that status. The defendant understands
that the immigration consequences of this plea will be imposed in a separate
proceeding before the immigration authorities. The defendant wants and agrees
to plead guilty to the charged offense, knowing that this plea will likely result in
his removal from the United States. The defendant understands that he is
bound by his guilty plea regardless of any immigration consequences of the
plea. Accordingly, the defendant waives any and all challenges to his guilty plea
and to his sentence based on any immigration consequences, and agrees not to
seek to withdraw his guilty plea, or to file a direct appeal or any kind of
collateral attack challenging his guilty plea, conviction, or sentence, based on
any immigration consequences of his guilty plea.

Other Provisions

This agreement is limited to the United States Attorney’s Office for the
District of New Jersey and cannot bind other federal, state, or local authorities.
However, this Office will bring this agreement to the attention of other
prosecuting offices if requested to do so.

This agreement was reached without regard to any civil or administrative
matters that may be pending or commenced in the future against Robert
Spallina. This agreement does not prohibit the United States, any agency
thereof (including the Internal Revenue Service and Immigration and Customs
Enforcement), or any third party from initiating or prosecuting any civil or
administrative proceeding against Robert Spallina.

No provision of this agreement shall preclude Robert Spallina from pur-
suing in an appropriate forum, when permitted by law, an appeal, collateral

5
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attack, writ, or motion claiming that his guilty plea or sentence resulted from
constitutionally ineffective assistance of counsel.

No Other Promises

This agreement constitutes the plea agreement between Robert Spallina
and this Office and supersedes any previous agreements between them. No
additional promises, agreements, or conditions have been made or will be made
unless set forth in writing and signed by the parties. ‘

Very truly yours,

PAUL J. FISHMAN
United Sgates Attorney

By: ANDRE
Assistant U.S. Attorneys

Chief, Ecpgpqmic Crime! Unit
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I have received this letter from my attorney, Lawrence S. Lustberg, Esq.
My attorney and I have discussed it and all of its provisions, including those
addressing the charge, sentencing, stipulations, waiver, and immigration
consequences. I understand this letter fully, 1 hereby accept its terms and
conditions and acknowledge that it constitutes the plea agreement between the
parties. I understand that no additional promises, agreements, or conditions
have been made or will be made unless set forth in writing and signed by the
parties. I want to plead guilty pursuant to this plea agreement. -

ROBERT SPALLIW

I have discussed with my client this plea agreement and all of its
provisions, including those addressing the charge, sentencing, forfeiture,
- stipulations, waiver, and immigration consequences. My client understands
~ this plea agreement fully and wants to plead guilty pursuant to it.

- Date; 9

.. =
T
t/\
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I have received this letter from my attorney, Lawrence S. Lustberg, Esq.
My attorney and I have discussed it and all of its provisions, including those
addressing the charge, sentencing, stipulations, waiver, and immigration
consequences. I understand this letter fully. I hereby accept its terms and
conditions and acknowledge that it constitutes the plea agreement between the
parties. I understand that no additional promises, agreements, or conditions
have been made or will be made unless set forth in writing and signed by the
parties. I want to plead guilty pursuant to this plea agreement.

AGREED AND ACCEPTED:

Date:

ROBERT SPALLINA

I have discussed with my client this plea agreement and all of its
provisions, including those addressing the charge, sentencing, forfeiture,
stipulations, waiver, and immigration consequences. My client understands
this plea agreement fully and wants to plead guilty pursuant to it.

Date:

LAWRENCE S. LUSTBERG, ESQ.
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Plea Agreement with Robert Spallina

SCHEDULE A

This Office and Robert Spallina recognize that the United States
Sentencing Guidelines are not binding upon the Court. This Office and Robert
Spalliria nevertheless agree to the stipulations set forth herein and agree that
the Court should sentence Robert Spallina within the Guidelines range that
results from the total Guidelines offense level set forth below. This Office and
Robert Spallina further agree that neither party will argue for the imposition of
a sentence outside the Guidelines range that results from the agreed total
Guidelines offense level.

1. The version of the United States Sentencing Guidelines effective
November 1, 2014 applies in this case. The applicable guideline is U.S.S.G. §
2B1.1. Pursuant to U.S.S.G. § 2B1.1(a)(1), because this agreement relates to
an offense referenced to U.S.S.G. § 2B1.1 and the offense carries a statutory
maximum sentence of 20 years of more, the Base Offense Level is 7.

2.  Specific Offense Characteristic U.S.S.G. § 2B1.1(b)(1)(F) applies in
that the offense involved a loss amount of more than $120,000 but not more
than $200,000, specifically $196,615. This Specific Offense Characteristic
results in an increase of 10 levels.

3.  Specific Offense Characteristic U.S.S.G. § 3B1.3 applies because
" Robert Spallina abused a position of public and private trust. This Specific
Offense Characteristic results in an increase of 2 levels. -

4. As of the date of this letter, Robert Spallina has clearly
demonstrated a recognition and affirmative acceptance of personal
responsibility for the offense charged. Therefore, a downward adjustment of 2
levels for acceptance of responsibility is appropriate if Robert Spallina’s
acceptance of responsibility continues through the date of sentencing. See
U.S.S.G. § 3E1.1(a).

5. As of the date of this letter, Robert Spallina has assisted
authorities in the investigation or prosecution of his own misconduct by timely
notifying authorities of his intention to enter a plea of guilty, thereby permitting
this Office to avoid preparing for trial and permitting this Office and the court
to allocate their resources efficiently. At sentencing, this Office will move for a
further 1-point reduction in Robert Spallina offense level pursuant to U.S.S.G.

8
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§ 3E1.1(b) if the following conditions are met: (a) Robert Spallina enters a plea
pursuant to this agreement, (b) this Office in its discretion determines that
Robert Spallina acceptance of responsibility has continued through the date of
sentencing and Robert Spallina therefore qualifies for a 2-point reduction for
acceptance of responsibility pursuant to U.S.S.G. § 3El.1(a), and (c) Robert
Spallina offense level under the Guidelines prior to the operation of § 3E1.1(a)
is 16 or greater. /

6. In accordance with the above, the parties agree that the total
Guidelines offense level applicable to Robert Spallina will be 16 (the “agreed
total Guidelines offense level”).

7. The parties agree not to seek or argue for any upward or downward

departure, adjustment, or variance not set forth herein. The parties further

-agree that a sentence within the Guidelines range that results from the agreed
total Guidelines offense level of 16 is reasonable.

8. Robert Spallina knows that he has and, except as noted below in
this paragraph, voluntarily waives, the right to file any appeal, any collateral
attack, or any other writ or motion, including but not limited to an appeal
under 18 U.S.C. § 3742 or a motion under 28 U.S.C. § 2255, which challenges
the sentence imposed by the sentencing court if that sentence falls within or
below the Guidelines range that results from the agreed total Guidelines
offense level of 16. This Office will not file any appeal, motion, or writ which
challenges the sentence imposed by the sentencing court if that sentence falls
within or above the Guidelines range that results from the agreed total
Guidelines offense level of 16. The parties reserve any right they may have
under 18 U.S.C. § 3742 to appeal the sentencing court’s determination of the
criminal history category. The provisions of this paragraph are binding on the
parties even if the Court employs a Guidelines analysis different from that
stipulated to herein. Furthermore, if the sentencing court accepts a
stipulation, both parties waive the fight to file an appeal, collateral att‘éck, writ,
or motion claiming that the sentencing court erred in doing so.

9. Both parties reserve the right to oppose or move to dismiss any
appeal, collateral attack, writ, or motion barred by the preceding paragraph
and to file or to oppose any appeal, collateral attack, writ or motion not barred
by the preceding paragraph.
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RECEIVED
UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY Jun 08 2016
AT8S0 M
WILLIAM T, WALSH
. . CLERK
UNITED STATES OF AMERICA
v. criMINALNO. | b =269
Roberk 5{044' Loy, APPEARANCE

To the Clerk of this Court and all parties of record:

Enter my appearance as counsel in this case for Rogw by 504 ‘\mu
' Name of Defedant

I hereby certify under penalty of perjury that I am a member in good standing of the bar of
the following Court(s) since the indicated year of admission and that I am not the subject of
suspension or disbarment from any Court:

New Tewoy [New Joide 1184
Court(s) / Year(s) of Admission
Date: L/ ‘1/ (o %
i S ¢ of Attordey
\-“mlr&n W S L\Nﬁmm
Print Name
6\&\}@4\ S PC/ Ong (rafuour C(l\"w
Address J
Newale, NI 0Hox
City State Zip Code

10 - 5943 (PARATEAY:S

Phone Number Fax Number
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
MINUTES OF PROCEEDINGS

DATE OF PROCEEDINGS: 6/9/2016
CRIMINAL DOCKET #: 16-269(AET)-01
OFFICE: TRENTON
JUDGE ANNE E. THOMPSON
COURT RECORDER: K. STILLMAN

TITLE OF CASE:
UNITED STATES OF AMERICA
VS.
ROBERT SPALLINA, DEFENDANT PRESENT.

APPEARANCES:

Andrew Kogan, Assistant United States Attorney
Lawrence Lustberg, Esquire for Defendant.

Maryellyn Muller, Supervising, U.S. Probation Officer

NATURE OF PROCEEDINGS:

WAIVER OF INDICTMENT/PLEA & SENTENCE HEARING HELD.
Lawrence Lustberg, Esquire has been retained as counsel of record.
Initial appearance held.

Defendant advised of rights, charges, and penalties.

Ordered defendant sworn; defendant sworn.

Waiver of Indictment executed and filed.

INFORMATION filed.

Defendant entered Plea of Guilty to a One-Count Information.
Ordered terms of the plea agreement read into the record.
Ordered plea agreement approved and accepted.

Plea agreement and Rule 11 Form to be filed.

Parties stipulated to have defendant sentenced.

Ordered defendant sentenced:

Probation: 2 years imposed with special conditions.

Fine: $5,000.00

Restitution: N/A

Special assessment: $100 (due immediately)

Defendant advised of right to appeal.

Ordered consent of forfeiture judgment filed.

Time commenced: 2:30 p.m.

Time Adjourned: 3:15 p.m.

Total Time: 45 minutes

s/Dana Sledge-Courtney
Courtroom Deputy




Case 3:16-6r-00269-AET, Document 7 Filed 06/10/16 Page 1 of 5 PagelD: 30

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY -
UNITED STATES OF A,MERICQ"k o Hon. Anne E. Thompson
< % .
v. Q/O \Q@'&\ : ¥ Crim. No. 16-2p9 (AET)—0
A < ‘ ,
g .
ROBERT SPALL_INA?‘ \QQ «q\\’:\' CONSENT JUDGMENT AND
| s &"  ORDER OF FORFEITURE
Defendant. g\ﬁ;‘\\\«" C“ : °  (MONEY JUDGMENT)

- WHEREAS, on or about June 9, 2016, defendant Robert Spalliné pleaded
* guilty pursuant to a plea agreement with the .Unitéd States to a one-count
Information (the “Information”}, which charged him with securities fraud, in
violation of 15 U.S.C. §§ 78j(b) and 78ff;- |

WHEREAS, pursuaﬁt to 18 U.S;C. § 981(a)(1)(C) and 28 U.S.C. § 2461, a
pérsbn convicted of a securities fraud offense in violation of 15 U.S.C. §§ 78j(b)
ahd 78f, as alleged in the Information, shall forfeit to the United States all
‘property, real and personal, that constitutes or is derived from proceeds
traceable to the commission of such offense;

WHEREAS, the property subject to forfeiture by defendant Robert Spallina
includes a sum of money equal to $39,156, representing the proceeds of the
securities fraud 6ffense charged in the Information,; | |

WHEREAS, in the plea agreement, the defendant consented to the
imposition of a criminal forfeiture money judgment in the amount of $39,156;

WHEREAS, R‘ule'32.l2(c)(1) of the Federal Rules of Criminal Procedure

provides that no ancillary proceeding is required to the extent that the forfeiture

consists of a money judgment;




Case 3:16-cr-00269-AET Document 7 Filed 06/10/16 Page 2 of 5 PagelD: 31

WHEREAS, Rule 32.2(b)(4)(A) of the Federal Rules of Criminal Procedure
provides that a preliminary order of forfeiture, including a preliminary order of
forfeiture consisting of a money judgment, may becofne final at any time before
sentencing if the defendant consents; '

WHEREAS, defendant Robert Spallina: |

(1)  Consents to the forfeiture to the United States of $39,156 as a.
sui‘n of money represenfing the proceeds 61' the offense charged in the
Information, to which the defendant has pleaded guilty (the “Money Judgment”);

| (2)  Consents to the imposition of a money judgment in the
amouht of $39,156 pursuant to 18 U.S.C. § 981(a)(1)(C) and 28 U.S.C. § 2461, ,
and agrees that this Order is final at the time of its entfy by the Court, pursuant
to Rule 32.2(b)(4)(A) of the Federai Rules of Criminal Procedﬁre; _

(3): Agrees to consent promptly upon request to the entry of any
orc‘lers'deemed necessary by the government or the Court to complete the
forfeiture and disposition of property forfeited to satisfy the Money Judgment;.

‘ (4) Agrees promptly fo pay the Money Judgment in full;

(5) Waives the requirements of Federal Rules of Criminal
Procedure 32.2 and 43(a) regarding notice of forfeiture in the charging
instrument, é.nnouncement of the forfeiture in the defendant’s presence at
sentencing, and incorporation of the forfeiture in the Judgment of Conviction;

(6) Acknowledges that he understands that forfeiture of prOperty
will bg part of the sentence imposed upon him in this case and waives any failure

by the Court to advise him of this, pursuant to Federal Rule of Criminal
Procedure 11(b)(1)(J), during the plea hearing;
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(7)  Waives, and agrees to hold the United States and its agents
and employees harmless’from, any and all claims whatsoever in connection with
the seizure, forféiture, anvd disposal of the property described above; and

| (8) Agrees that the forfeitureb does not constitute an excessive fine
or violate the Eighth Amendment. '

WHEREAS, good and sufficient cause has been shown,

It is hereby ORDERED, ADJUDGED, AND DECREED:

THAT, as a. result of the offense }charged in the Information, to which the
defendant Robert Spallina has pleaded guilty, the defendant shall forfeit to the
United States the sum of $39,156. | A money judgment in the amount of $39,156
(the “Money Judgment”) is hereby entered against the defendant pursuant to 18
U.S.C. § 981(a)(1)(C) and 28 U.S.C. § 2461 and Féderal Rule of Criminal

* Procedure 32.2(b). o , _ '

IT IS FURTHER ORDERED that, the defendant having given his consent
pursuant to Federal Rule of Criminal Procedure Rule 32.2(b)(4)(A), upon entry of
this Consent Judgment and Order of Forfeiture, this Order is final as to the
defendant Robert Spallina, shall be deemed part of the sentence of the
defendant, and shall be included in the judgment of conviction thercwith.

IT IS FURTHER ORDERED that all payments on the Money Judgment
shall be made by postal money order, bank or certified check, made payable, in
this instance to the United States Marshals Service, and delivered by mail to the
United States Attorney’s Office, District of New Jersey, Attn: Asset Forfeiture and
Money Laundering Unit, 970 Broad Street, 7th Floor, Newark, New Jersey

07102, and shall indicate the defendant’s name and case number on the face of

the check.
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)

IT IS FURTHER ORDERED that, pufSuant to 21 U.S.C. § 853, as
incorporated by 18 U.S.C. § 981(a)(1)(C) and 28 U.S.C. § 2461, the United States
Marshals Service is authorized to deposit all payments on the Money Judgment
in the Assets Forfeiture Fund, and the United States shall have clear title to such
forfeited property. _

IT IS FURTHER ORDERED that, pursuant to Rule 32.2(b)(3) of the Federal
Rules of Criminal Procedure, upon entry of this Order, the United States
Attorney’s Office is authorized to conduct any discovery needed to identify,
locate, or dispose of property to satisfy the Monéy Judgment, including
depositions, interrogatories, reduests for production of documents and the
- issuance of subpoenas. | ,

IT IS FURTHER ORDERED that the Clerk of the Court is directed 'ﬁo enter
a money judgment against the defendant in favor of the United States in the
| amount of $39,156. | |
IT IS FURTHER ORDERED that this Court shall retain jurisdiction to

enforce this Order, and to amend it as necessary, pursuant to Rule 32.2(¢) of the

Federal Rules of Crimirﬁl)aroc dure. - _
ORDERED this jﬁd/aylzg%a/‘ , 2016,

HONORABLE ANNE E. THOMP$®N
United States District Judge
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The undersigned hereby consent to
the entry and form of this order:

PAUL J. FISHMAN
United States Attorney

Bf' ANDREW D. KO% , Dated: € / 5//¢

BARBARA A. WARD
Assistant United States Attorneys

Dated: / n

&/ /76

LAWRE] STBERG, ESQ. |
Attorney for Defendant Robert Spallina

Dated:

ROBERTE% LINA, Defendant

1 HEREBY CERTIFY that the above and
fof”f"?H"T g truz gnd correct copy
- Neofile in my office.

-/ 72 DISTRICT COURT

Deputy Clerk
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AQ 245B (Mod. D/NJ 12/06) Sheet 1 - Judgment in a Criminal Case

. RECEIVED
UNITED STATES DISTRICT COURT

District of New Jersey

JUN 14 2016
: M
UNITED STATES OF AMERICA AT B T WALSH
CLERK
v. CASE NUMBER  3:16-CR-00269-AET-1
ROBERT SPALLINA
Defendant.

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1987)
The defendant, ROBERT SPALLINA, was represented by LAWRENCE S. LUSTBERG.

The defendant pleaded guilty to count(s) one of the INFORMATION on 6/9/2016. Accordingly, the court has adjudicated
that the defendant is guilty of the following offense(s):

Count
Title & Section Nature of Offense Date of Offense Number(s)
15.78j(b) & 78ff; SECURITIES FRAUD 11/8/2011 1
17:240.10b-5; _ THROUGH
18:2 ' 11/21/2011

As pronounced on June 09, 2016, the defendant is sentenced as provided in pages 2 through 6 of this judgment.
The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

It is ordered that the defendant shall pay to the United States a special assessment of $100.00 for count(s) 1, which
shall be due immediately. Said special assessment shall be made payable to the Clerk, U.S. District Court.

It is further ordered that the defendant shall notify the United States Attorney for this district within 30 days of any
change of name, residence, or mailing address until all fines, restitution, costs and special assessments imposed by this

judgment are fully paid. If ordered to pay restitution, the defendant shall notify the court and United States attorney of any
material change in the defendant’s economic circumstances.

ﬁhonﬁﬁon

Senior U.S. District Judge

Signed on this 14th day of June, 2016.

33076
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Judgment - Page 2 of 6
Defendant;: ROBERT SPALLINA
Case Number: 3:16-CR-00269-AET-1

PROBATION

The defendant is hereby sentenced to probation for a term of 2 years.

While on probation, the defendant shall comply with the standard conditions that have been adopted by this court
(set forth below):

Based on information presented, the defendant is excused from the mandatory drug testing provision, however,
may be requested to submit to drug testing during the period of supervision if the probation officer determines a risk of
substance abuse.

if this judgment imposes a fine, special assessment, costs or restitution obligation, it shall be a condition of probation
that the defendant pay any such fine, assessment, costs and restitution and shall- comply with the following special
conditions:

MENTAL HEALTH TREATMENT

You shall undergo treatment in a mental health program approved by the United States Probation Office until
discharged by the Court. As necessary, said treatment may also encompass treatment for gambling, domestic
violence and/or anger management, as approved by the United States Probation Office, until discharged by the
Court. The Probation Officer shall supervise your compliance with this condition.
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STANDARD CONDITIONS OF SUPERVISION
While the defendant is on supervised releasé pursuant to this Judgment:
1) The defendant shall not commit another federal, state, or local crime during the term of supervision.
2) The defendant shall not illegally possess a contfolled substance.
3) If convicted of a felony offense, the defendant shall not possess a firearm or destructive device.
4) The defendant shall not leave the judicial district without the permission of the court or probation officer.
5) The defendant shall report to the probation officer in a manner and frequency directed by the Court or praobation officer.

6) The defendant shall answer truthfully all inquiries by the probation officer and follow the instructions of the probation
officer.

7) The defendant shall support his or her dependents and meet other family responsibilities.

8) The defendant shall work regularly at a lawful occupation unless excused by the probation officer for schooling,
training, or other acceptable reasons.

9) The defendant shall notify the probation officer within seventy-two hours of any change in residence or employment.

10) The defendant shall refrain from excessive use of alcohol and shall not purchase, possess, use, distribute or
administer any narcotic or other controlled substance, or any paraphernalia related to such substances.

11) The defendant shall not frequent places where controlled substances are illegally sold, used, distributed, or
administered.

12) The defendant shall not associate with any persons engaged in criminal activity, and shall not associate with any
person convicted of a felony unless granted permission to do so by the probation officer.

13) The defendant shall permit a probation officer to visit him or her at any time at home or elsewhere and shall permit
confiscation of any contraband observed in plain view by the probation officer.

14) The defendant shall notify the probation officer within seventy-two hours of being arrested or questioned by a law
enforcement officer.

15) The defendant shall not enter into any agreement to act as an informer or a special agent of a law enforcement agency
without the permission of the court.

16) As directed by the probation officer, the defendant shall notify third parties of risks that may be occasioned by the
defendant’s criminal record or personal history or characteristics, and shall permit the probation officer to make such
notifications and to confirm the defendant’s compliance with such notification requirement.

17) You shall cooperate in the collection of DNA as directed by the Probation Officer.

(This standard condition would apply when the current offense or a prior federal offense is either a felony, any offense
under Chapter 109A of Title 18 (i.e., §§ 2241-2248, any crime of violence [as defined in 18 U.S.C. § 16], any attempt or
conspiracy to commit the above, an offense under the Uniform Code of Military Justice for which a sentence of
confinement of more than one year may be imposed, or any other offense under the Uniform Code that is comparable
to a qualifying federal offense);

18) Upon request, you shall provide the U.S. Probation Office with full disclosure of your financial records, including co-
mingled income, expenses, assets and liabilities, to include yearly income tax returns. With the exception of the
financial accounts reported and noted within the presentence report, you are prohibited from maintaining and/or
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opening any additional individual and/or joint checking, savings, or other financial accounts, for either personal or
business purposes, without the knowledge and approval of the U.S. Probation Office. You shall cooperate with the
Probation Officer in the investigation of your financial dealings and shall provide truthful monthly statements of your
income. You shall cooperate in the signing of any necessary authorization to release information forms permitting the
‘U.S. Probation Office access to your financial information and records;

19) As directed by the U.S. Probation Office, you shall participate in and complete any educational, vocational, cognitive or
any other enrichment program offered by the U.S. Probation Office or any outside agency or establishment while under
supervision;

20) You shall not operate any motor vehicle without a valid driver’s license issued by the State of New Jersey, or in the

state in which you are supervised. You shall comply with all motor vehicle laws and ordinances and must report all
motor vehicle infractions (including any court appearances) within 72 hours to the U.S. Probation Office;

Upon a finding of a violation of probation or supervised release, | understand that the Court may (1) revoke supervision
or (2) extend the term of supervision and/or modify the conditions of supervision.

These conditions have been read to me. | fully understand the cbnditions, and have been provided a copy of them.

You shall carry out all rules, in addition to the above, as prescribed by the Chief U.S. Probation Officer, or any of his
associate Probation Officers.

(Signed)
, Defendant Date

U.S. Probation Officer/Designated Witness Date
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FINE

The defendant shall pay a fine of $5,000.00.

This fine, plus any interest pursuant to 18 U.S.C. § 3612(f)(1), is due immediately and shall be paid in monthly
installments of no less than $50.00, to commence 30 days after the date of this judgment.

If the fine is not paid, the court may sentence the defendant to any sentence which might have been originally
imposed. See 18 U.S.C. § 3614.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal
monetary penalties is due during imprisonment. All criminal monetary penalties, except those payments made through the
Federal Bureau of Prisons’ Inmate Financial Responsibility Program, are made to the clerk of the court.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4)
fine principal, (5) community restitution, (6) fine interest, (7) penalties, and (8) costs, including cost of prosecution and court
costs.
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RESTITUTION AND FORFEITURE

FORFEITURE

The defendant is ordered to forfeit the following property to the United States:

Consent Judgment and Order of Forfeiture to be filed separately.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal
monetary penalties is due during imprisonment. All criminal monetary penalties, except those payments made through the
Federal Bureau of Prisons’ Inmate Financial Responsibility Program, are made to the clerk of the court.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4)
fine principal, (5) community restitution, (6) fine interest, (7) penalties, and (8) costs, including cost of prosecution and court
costs.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

SECURITIES AND EXCHANGE COMMISSION,
' PlaintfY,
V.
ROBERT L. SPALLINA, et al.,
| Defendants,

CONSENT OF DEFENDANT ROBERT L. SPALLINA
1. Defendant Robert L. Spallina (“Defendant®) waives sarvice of 8 summons aid the
complaint in this action, enters a general appearance, and admits the Court’s jurisdiction over
Défendant and over the subject matter of thig action.

2. Defendant has agreed to plead guilty to criminal conduct relating to certain
matmallagedmtheeomplaintimhiswﬁonmdachmwledguﬁmhisoonductviolatedﬁm
federal securities laws. Speciﬁcal!y,Defendanthasngreedmpleadgtﬁltytoaoneooun;
information which charges him with committing securities frsud involving insider trading in the
securities of Pharmasset, Inc. in a matter to be filed in the United States District Court for the .
District of New Jersey.(the “Criminal Action").

3. Defendant hereby consents to the entry of the Final Judgment in the form attached
hereto (the “Final Judgment”) and incorporated by reference herein, which, among other things:

(a) permanently restrains and enjoins Defendant from violation of Sections
10(b) and 14(e) of the Securities Exchange Act of 1934 (“Exchange Act”)
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[15 U.S.C. §§ 78j(b) and 78n(¢)] and Rules 10b-5 and 14e-3 thereunder
[17 CFR. §§ 240.10b-5 and 240.14e-3); '

(®) ord;rsDafcndantmpaydisgormmintheamomtof $39,156, plus
prejudgment interest thereon in the amount of $1,794; provided, however,
- that $39,156 shall be deemed satisfied in light of Defendant’s consent to
the entry of a forfeiture money judgment in the amount of $39,156 in
oomeoﬁomwiﬂathe.&iminalAcﬁon;and .

(c)  orders Defendant to pay s civil penalty in the amount of $39,156 under
Section 21A of the Bxchange Act [15 U.S.C. § 78u-1].

4. Defendant agroes that he shall not soek or accopt, direotly or indirectly,
reimbursement or indemnification from any source, including but not limited to payment made
pursuant to any insurance policy, with regard to any civil penalty amounts that Defendant pays
WNMWW&;W&WMMW&myMW
are added to 8 distribution fond o otherwise used for the benefit of investors, Defendant further
agreesthutheshalinotc_lahn.mut.orapplyforstaxdedwﬁonoruxmditwi&regardto.any
federal, state, or local tax for any penalty amounts that Defendant pays pursuant t the Final
hdgmmgmgardlmofwheﬁmmchpenﬂtymomtsumypmﬂmeofar;addedwa
distribution fund or otherwise used for the benefit of investors, |

5. Defendant waives the entry of findings of fact and conchusions of law pursuant o
Rule 52 of the Federal Rules of Civil Procedure.

6. Defendant waives the right, if any, to a jury trial and to appeal from the entry of
the Final Judgment. | |
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7. Defendant caters into this Conseat voluntarily and represents that no threats,
offers, promises, ot inducemexts of any kind have been made by the Commission or any
member, officer, employee, agant, o representative of the Commission to induce Defendant to
cater into this Consent. , | .

8.  Defendant agrees that this Consent shall bo incorporated into the Final Judgment
with the same force and effect as if fully set forth therein,

9.  Defendant will not oppose the enforcement of the Final Judgment on the ground,
'if amy exists, that it ails to comply with Rule 65(d) of the Federal Rules of Civil Procedurs, and .
hereby waives any objection based thereon, '

10,  Defendant waives service of the Final Judgment and agrees that entry of the Final
Judgment by the Court and filing with the Clezk of the Court will constitute notice to Defendant
of its terms and conditions. Defendant further agrees to provide counsel for the Commission,
within thirty days after the Final Judgment s filed with the Cletk of the Court, with an affidavit
mdeglamﬁmsﬁﬁngthﬂDeﬂeadamhasmdvedapdmdamofﬂwFinﬂme

11.  Consistent with 17 C.F.R. § 202.5(f), this Consent resolves only the claims
asserted against Defendant in this civil proceeding. Defendant acknowledges that no promise or
4 Mmmmmw&ecmonmmymw,omw,employee,agent,or.
mmofmmmmmmwmymmmmumymm“
mymmmmemmlﬁngmiaamlmwmwﬁommymmlmbﬂny
Defmdmuwﬁvamyclaimofnmblelwpardybuednponthesetﬂmofﬂmmmdm;
including the imposition of any remedy or civil penalty herein. Defendant further acknowledges
that the Court’s entry of a permanent injunction may have collateral consequences under federal
or state law and the rules and regulations of self-regulatory organizations, licensing boards, and
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other regulatory organizations. Such collateral consequences include,butarénoilinﬁtedm,a
"statutory disqualification with respect to membership or participation in, or associstion with a
member of, 8 self-regulatory organization. This statutory disqualification bas consequences that
are separate from any sanction imposed in an administrative proceeding. In addition, in any
disciplinary procseding before the Commmission based on the entry of the infunction in this
action, Defendant understands that he shall not be permitted to cantest the factual allegations of
the complaint in this sction. .

12,  Defendant understands and agrees to comply with the terms of 17 CF.R.
§202..5(0),whlchprovideainpmﬂntitisdxecomminsion'npolicy"nthpumitadefmdmt
ar respondent to consent to a judgment or order that imposes a sanction whils denying the
allegations in the complaint or order for procesdings.” As part of Deferidant’s agreement to
oomglywithﬂmtcnﬁofSacﬁonMS(e), Defendant acknowledges that he has agreed to plead .

 guilty for related conduct as deactibed in parsgraph 2 sbove, and: () will not take any sction ar
make or permit to be made any publio statement denying, directly or indirectly, any allegation in
the complaint or creating the improssion that the complaint is without fhotual basis; if) willnot
make or permit to be made any public statement to the effect that Defendant does not admit the
allegations of the complaint, or that this Consent contains no admission of the ellegations; (iti)
‘upmtheﬁlﬁ:gofthisConmt.Defendmthmbywithdr‘manypapmﬁledinﬂxiswtioneothe
ahﬁtﬂmﬂwydenymyalle@ﬁwhmwomphim;md(iv)sﬁpulgmprmpomof
exceptions to discharge set forth in Section 523 of the Bankruptcy Code, 11 U.S.C. §523, that the
allegations in the complaint are true, and further, that any debt for disgorgement, prejudgment
interest, civil penalty or other amounts due by Defendant under the Final Judgment or any other
judgment, order, consent order, decree or settlement agreement entered in connection with this
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proceeding, is a debt for the violation by Defendant of the federal securities laws or any
regulation or order issued under such laws, as set forth in Section 523(a)(19) of the Bankruptcy
Code, 11 US.C. §523(s)(19). If Defendant breaches this agreement, the Commission may
MﬁmmComwmmmmMmmmmnmiumm
Nothirig in this paragraph affects Defendant’s: (i) testimonial obligations; or (i) right to take
legal or factual positions in litigation or other legal proceedings in which the Commission is not
~ aparty. ' |

13. . Defendant hereby waives any rights under the Bqual Acoess to Justice Act, the
MB&MR@MWF&W&M!M&myo&&m@m&Mm
seek from the United States, or any agency, or any oflicial of the United States acting in his or

- her official capacity, directly or indirectly, reimbursement of attorney’s fees or other fees,
«pma,oreostsoxpendedhynofeml‘mtmdefmdigaimtthkwﬁon. For these purpoges,
Defendant agroes that Defendant is not the prevailing party in this action since the parties have
reached a good faith settlement. _

14, In connection with this action and any related judicial or administrative
proceeding or investigation commenced by the Commission or to which the Commission is a
party, Defendant (i) agrees to appear and be interviewed by Commission staff at such times and
phouuthcmﬁ'reqwm;xponmmblemﬁwi(ﬂ)wﬂlacwptmviwbymﬂorfacsimile
transmission of notioes or subpoenss issued by the Commission for documents or testimony at
depositions, bearings, or trisls, or In connection with any related investigation by Coinmission
staff: (iii) appoints Defendant’s undersigned attomey as agent to receive service of such notices
and subpoenas; (iv) with respect to such notices and subpoenas, waives the territorial lirits on
service contsined in Rule 45 of the Federal Rules of Civil Procedure and any applicable local
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nﬁu.brovﬂedﬁﬂ&epﬂmqwﬂng&emﬁmmymimbmwnefendam’amwtwﬂ&md
subsistence expenses at the then-prevailing U,S. Government per diem rates; and (v) consents to
pecsonal jurisdiction over Defendant in any United States District Court for'purposes of -
- enforcing any such subpoena. -

15. Defendant agroes that the Commission may present the Final Judgment to the
Court for signature and entry without further notice.

16.  Defendant agrees that this Court shall retain jurisdiction over this matter for the
purpose of enforcing the terms of the Final Judgment.

st 9/}4//r

Gateway
Newark, NJ 07102-5310
Counsel for Robert L. Spallina
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
V.
ROBERT L. SPALLINA, et al.,

Defendants.

FINAL JUDGMENT AS TO DEFENDANT ROBERT L. SPALLINA
The Securities and Exchange Commission having filed a Complaint and Defendant
Robert L. Spallina having entered a general appearance; consented to the Court’s jurisdiction
over Defendant and the subject matter of this action; consented to entry of this Final Judgment;
waived findings of fact and conclusions of law; waived any right to appeal from this Final
Judgment; and Defendant having admitted the facts set forth in the Consent of Robert L. Spallina

and acknowledged that his conduct violated the federal securities laws:

L
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and
Defendant’s agents, servants, employees, attorneys, and all persons in active concert or
participation with them who receive actual notice of this Final Judgment by personal service or
otherwise are permanently restrained and enjoined from violating, directly or indirectly, Section
10(b) of the Securities Exchange Act of 1934 (the “Exchange Act”) [15 U.S.C. § 78j(b)] and

Rule 10b-5 promulgated thereunder [17 C.F.R. § 240.10b-5], by using any means or
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instrumentality of interstate commerce, or of the mails, or of any facility of any national
securities exchange, in connection with the purchase or sale of any security:

(a) to employ any device, scheme, or artifice to defraud;

(b)  to make any untrue statement of a material fact or to omit to state a material fact
necessary 1n order to make the statements made, in the light of the circumstances
under which they were made, not misleading; or

()  to engage in any act, practice, or course of business which operates or would

operate as a fraud or deceit upon any person.

IL.

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant
and Defendant’s agents, servants, employees, attorneys, and all persons in active concert or
participation with them who receive actual notice of this Final Judgment by personal service or
otherwise are permanently restrained and enjoined from violating Section 14(e) of the Exchange
Act[15 U.S.C. § 78n(e)] and Rule 14e-3 [17 C.F.R. § 240.14e-3] promulgated thereunder, in
connection with any tender offer or request or invitation for tenders, from engaging in any
fraudulent, deceptive, or manipulative act or practice, by:

€)) purchasing or selling or causing to be purchased or sold the securities
sought or to be sought in such tender offer, securities convertible into or
exchangeable for any such securities or any option or right to obtain or
dispose of any of the foregoing securities while in posséssion of material
information relating to such tender offer that Defendant knows or has

reason to know is nonpublic and knows or has reason to know has been
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acquired directly or indirectly from the offering person; the issuer of the
securities sought or to be sought by such tender offer; or vany officer,
director, partner, employee or other person acting on behalf of the offering
person or such issuer, unless within a reasonable time prior to any such
purchase or sale such information and its source are publicly disclosed by
press release or otherwise; or
(b) communicating material, nonpublic information relating to a tender offer,
which Defendant knows or has reason to know is nonpublic and knows or
has reason to know has been acquired directly or indirectly from the
offering person; the issuer of the securities sought or to be sought by such
tender offer; or any officer, director, partner, employee, advisor, or other
person acting on behalf of the offering person of such issuer, to any person
under circumstances in which it is reasonably foreseeable that such
communication is likely to result in the purchase or sale of securities in the
manner described in subparagraph (a) above, except that this paragraph
shall not apply to a communication made in good faith
@) to the officers, directors, partners or employees of the
offering person, to its advisors or to other persons, involved
in the planning, financing, preparation or execution of such
tender offer;
(i)  tothe issuer whose securities are sought or to be sought by
such tender offer, to its officers, directors, partners,
employees or advisors or to other persons involved in the

3



Case 3:15-cv-07118-AET-LHG Document 12 Filed 10/01/15 Page 10 of 18 PagelD: 214
Case 3:15-cv-07118-AET-LHG Document 3 Filed 09/28/15 Page 10 of 12 PageiD: 38

planning, financing, preparation or execution of the
activities of the issuer with respect to such tender offer; or
(iii)  to any person pursuant to a requirement of any statute or

rule or regulation promulgated thereunder.

1L

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant is liable
for disgorgement of $39,156, reﬁresenting profits gained as a result of the conduct alleged in the
Complaint, together with prejudgment interest thereon in the amount of $1,794; provided,
however, that $39,156 shall be deemed satisfied in light of Defendant’s conserit to the entry of a
forfeiture money judgment in the amount of $39,156 in connection with the resolution bf a
parallel criminal action instituted in this Court; and a civil penalty in the amount of $39,156
pursuant to Section 21A of the Exchange Act [15 U.S.C. § 78u-1]. Defendant shall satisfy this
obligation by paying $40,950 to the Securities and Exchange Commission within 14 days after
entry of this Final Judgment.

Defendant may transmit payment electronically to the Commission, which will provide
detailed ACH transfer/Fedwire instructions upon request. Payment may also be made directly
from a bank account via Pay.gov through the SEC website at

http://www.sec.gov/about/offices/ofm.htm. Defendant may also pay by certified check, bank

cashier’s check, or United States postal money order payable to the Securities and Exchange
Commission, which shall be delivered or mailed to

Enterprise Services Center
Accounts Receivable Branch
6500 South MacArthur Boulevard
Oklahoma City, OK 73169
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and shall be accompanied by a letter identifying the case title, civil action number, and name of
this Court; Robert L. Spallina as a defendant in this action; and specifying that payment is made
pursuant to this Final Judgment.

Defendant shall simultaneously transmit photocopies of evidence of payment and case
identifying information to the Commission’s counsel in this action. By making this payment,
Defendant relinquishes all legal and equitable right, title, and interest in such funds and no part
of the funds shall be returned to Defendant. The Commission shall send the funds paid pursuant
to this Final Judgment to the United States Treasury.

The Commission may enforce the Court’s judgment for disgorgement and prejudgment
interest by moving for civil contempt (and/or through other collection procedures authorized by
law) at any time after 14 days following entry of this Final Judgment. Defendant shall pay post

judgment interest on any delinquent amounts pursuant to 28 U.S.C. § 1961.

Iv.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent is
incorporated herein with the same force and effect as if fully set forth herein, and that Defendant

shall comply with all of the undertakings and agreements set forth therein.

V.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that, for purposes of
exceptions to discharge set forth in Section 523 of the Bankruptcy Code, 11 U.S.C. § 523, the
allegations in the Complaint are true and admitted by Defendant, and further, any debt for

disgorgement, prejudgment interest, civil penalty or other amounts due by Defendant under this



Case 3:15-cv-07118-AET-LHG Document 12 Filed 10/01/15 Page 12 of 18 PagelD: 216
Case 3:15-cv-07118-AET-LHG Document 3 Filed 09/28/15 Page 12 of 12 PagelD: 40

Final Judgment or any other judgment, order, consent order, decree or settlement agreement
entered in connection with this proceeding, is a debt for the violation by Defendant of the federal
securities laws or any regulation or order issued under such laws, as set forth in Section

523(a)(19) of the Bankruptcy Code, 11 U.S.C. § 523(a)(19).

VL
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain

Jjurisdiction of this matter for the purposes of enforcing the terms of this Final Judgment.

VIL
There being no just reason for delay, pursuant to Rule 54(b) of the Federal Rules of Civil

Procedure, the Clerk is ordered to enter this Final Judgment forthwith and without further notice.

Dated: ,ngﬁz 2v/8 @ é m

UNITED STATES DISTRICT JUDqE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
V.
ROBERT L. SPALLINA, et al.,

Defendants.

FINAL JUDGMENT AS TO DEFENDANT ROBERT L. SPALLINA
The Securities and Exchange Commission having filed a Complaint and Defendant
Robert L. Spallina having entered a general appearance; consented to the Court’s jurisdiction
over Defendant and the subject matter of this action; consented to entry of this Final Judgment;
waived ﬁndings of fact and conclusions of law; waived any right to appeal from this Final
Judgment; and Defendant having admitted the facts set forth in the Consent of Robert L. Spallina

and acknovs;ledged that his conduct violated the federal securities laws:

L
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and
Defendant’s agents, servants, employees, attorneys, and all persons in active concert or
participation with them who receive actual notice of this Final Judgment by personal service or
otherwise are permaﬁently restrained and enjoined from violating, directly or indirectly, Section
10(b) of the Securities Exchange Act of 1934 (the “Exchange Act”) [15 U.S.C. § 78j(b)] and

Rule 10b-5 promulgated thereunder [17 C.F.R. § 240.10b-5], by using any means or
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instrumentality of interstate commerce, or of the mails, or of any facility of any national
securities exchange, in connection with the purchase or sale of any security:
(a) - to employ any device, scheme, or artifice to defraud,;
(b)  to make any untrue statement of a material fact or to omit to state a material fact
~ necessary in order to make the statements made, in the light of the circumstances
under which they were made, not misleading; or
(¢)  to engage in any act, practice, or coﬁrse of business which operates or would

operate as a fraud or deceit upon any person.

IL.

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant
and Defendant’s agents, servants, employees, attorneys, and all persons in active concert or
participation with them who receive actual notice of this Final Judgment by personal service or
otherwise are permanently restrained and enjoined from violating Section 14(e) of the Exchange
Act[15 U.S.C. § 78n(e)] and Rule 14e-3 [17 C.F.R. § 240.14¢-3] promulgated thereunder, in
connection with any tender offer or request or invitation for tenders, from engaging in any
fraudulent, deceptive, or manipulative act or practice, by:

(a) purchasing or selling or causing to be purchased or sold the securities
sought or to be sought in such tender offer, securities convertible into or
exchangeable for any such securities or any option or right to obtain or
dispose of any of the foregoing securities while in possession of material
information relating to such tender offer that Defendant knows or has

reason to know is nonpublic and knows or has reason to know has been
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acquired directly or indirectly from the offering person; the issuer of the
securities sought or to be sought by such tender offer; or any officer,
director, partner, employee or other person acting on behalf of the offering
person or such issuer, unless within a reasonable time prior to any such
purchase or sale such information and its source are publicly disclosed by
press release or otherwise; or
(b) communicating material, nonpublic information relating to a tender offer,
which Defendant knows or has reason to know is nonpublic and knows or
has reason to know has been acquired directly or indirectly from the
offering person; the issuer of the securities sought or to be sought by such
tender offer; or any officer, director, partner, employee, advisor, or other
person acting on behalf of the offering person of such issuer, to any person
under circumstaﬁces in which it is reasonably foreseeable that such
communication is likely to result in the purchase or sale of securities in the
manner described in subparagraph (a) aone, except that'this parégraph
shall not apply to a communication made in good faith
@) to the officers, directors, partners or employees of the
offering person, to its advisors or to other persons, involved
in the planning, financing, preparation or execution of such
tender offer;
| (i)  to the issuer whose securities are sought or to be sought by
such tender offer, to its officers, directors, partners,
employees or advisors or to other persons involved in the

3
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planning, financing, preparation or execution of the
activities of the issuer with respect to such tender offer; or
(iii)  to any person pursuant to a requirement of any statute or

rule or regulation promulgated thereunder.

1L

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant is liable
for disgorgement of $39,156, representing profits gained as a result of the conduct alleged in the
Complaint, together with prejudgment interest thereon in the amount of $1,794; provided,
however, that $39,156 shall be deemed satisfied in light of Defendant’s consent to the entry of a
forfeiture money judgment in the amount of $39,156 in connection with the resolution of a
parallel criminal action instituted in this Court; and a civil penalty in the amount of $39,156
pursuant to Section 21 A of the Exchange Act [15 U.S.C. § 78u-1]. Defendant shall satisfy this
obligation by paying $40,950 to the Securities and Exchar;ge Commission within 14 days after
entry of this Final Judgment.

Defendant may transmit payment electronically to the Commission, which will provide
detailed ACH transfer/Fedwire instructions upon request. Payment may also be made directly
from a bank account via Pay.gov through the SEC website at

http://www.sec.goV/about/ofﬁces/ofm.htm. Defendant may also pay by certified check, bank

cashier’s check, or United States postal money order payable to the Securities and Exchange
Commission, which shall be delivered or mailed to

Enterprise Services Center
Accounts Receivable Branch
6500 South MacArthur Boulevard
Oklahoma City, OK 73169
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and shall be accompanied by a letter identifying the case title, civil action number, and name of
this Court; Robert L. Spallina as a defendant in this action; and specifying that payment is made
pursuant to this Final Judgment.

Defendant shall simultaneously transmit photocopies of evidence of payment and case
identifying information to the Commission’s counsel in this action. By making this payment,
Defendant relinquishes all legal and equitable right, title, and interest in such funds and no part
of the funds shall be returned to Defendant. The Commission shall send the funds paid pursuant
to this Final Judgment to the United States Treasury.

The Commission may enforce the Court’s judgment for disgorgement and prejudgment
interest by moving for civil contempt (and/or through other collection procedures authorized by
law) at any time after 14 days following entry of this Final Judgment. Defendant shall pay post

judgment interest on any delinquent amounts pursuant to 28 U.S.C. § 1961.

Iv.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent is
incorporated herein with the same force and effect as if fully set forth herein, and that Defendant

shall comply with all of the undertakings and agreements set forth therein.

V.
IT IS FURTHER ORDERED, ADJUDGED, AN D DECREED that, for purposes of
exceptions to discharge set forth in Section 523 of the Bankruptcy Code, 11 U.S.C. § 523, the
allegations in the Complaint are true and admitted by Defendant, and further, any debt for

disgorgement, prejudgment interest, civil penalty or other amounts due by Defendant under this
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Final Judgment or any other judgment, order, consent order, decree or settlement agreement
entered in connection with this proceeding, is a debt for the violation by Defendant of the federal
securities laws or any regulation or order issued under such laws, as set forth in Section

523(a)(19) of the Bankruptcy Code, 11 U.S.C. § 523(a)(19).

VL
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain

jurisdiction of this matter for the purposes of enforcing the terms of this Final Judgment.

VIL
There being no just reason for delay, pursuant to Rule 54(b) of the Federal Rules of Civil

Procedure, the Clerk is ordered to enter this Final Judgment forthwith and without further notice.

Dmd:/@x {70 //

UNITED STATES DISTRICT JUDG7
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UNITED STATES DISTRICT COURT
'DISTRICT OF NEW JERSEY:

SECURITIES AND EXCHANGE COMMISSION, | . o . .

CA.No. _-

DONALD R. TESCHER etal.,

. CONSENT OF DEFENDANT DONALDR.TESC@R ’
"L DefmdantDomldR.Tescher(“Defendant")wummeeofammmommd
L mmmﬁswﬁmmtmamﬂwmdmumemsmﬁsdwumom
:Defendantandomthcsubjeetmanaroﬂhiucuon. , '
o 2, Wmmmmmmmmmegwmofummm(mupmm |
herein in paragraph 12 and except as to personal and subject matter juridiction, which
f DefendmnadmmLDefendmnhmbymmwthemyofdnﬁndegmmmﬂufom
Wm(mvmrmmmwmwmmmwmmmngm '
(a) pummnﬂymuninsmdmijefendmtﬁomwolmmnome
IO(b)andH(e)oftheSecmhesExdmgeAaoflm(“Exnhmgert")
[15 U.S.C. §§ 78j(b) and 78n(e)] and Rules 10b-5 and 14e-3 thereunder
(17CFR §§ 2401065 md #0403
 (®  orders Defendant to pay disgorgement in the amount of $9,937, plus
. prejudgment nterest thereon in the amount of $690; and *
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()  orders Defendant to pay a civil penlty in the amount of $9,937 under
Section 21A of the Exchange Act [15 US.C. § 78u-1].

3.’ Defendantagreesthatﬂeshaﬂnotsqekomwept,ditecﬂyorindimﬂy.
mmmammammmmmwm’mmmmmm
pmmtmmyinmmpoﬁcy,withmgmdtoanydvﬂmwmmthmnefmdamms
pursuant to the Final Judgment, regardless of whether such penalty amounts or any part thereof
, mMmam‘Mmthh'M&hm'mw
agrees that he shall not claim, assert, or apply for a tax deduction or tax credit with regard to any
'm%«lwm@mym,mmmummmmmm’wmvm
Judgnaﬂ,mgardlessofwhsthu’shehpenﬂtymmm&branjpﬁthqwfmaddedwa
dtstribunonﬁmdorotherwweusedforthebeneﬂtofmvm

4 DefandmnachwwledgesﬂmﬂnComtmnonmpomgacmlpmahymms

| ,fofS9.937basedonDefandMsmoperauonmaOommsmnmmanondmd
" énforoment action. Deﬁmdanteonsmﬂmnfatanynmefollowingﬂmenuyofme?mal
. JudgmuutheCommwmobminfommmmdwmngﬂmDefmdmkmwmglypmwded
mateuaﬂyfahaormsl«dingmfomaﬁmmmmﬂsmthc&mmmmnmmamlmd
proceedmg.theComnusmonmay atxtswledisaeﬂmmdwithmﬁpnormncewthemfendm
: pmuonﬂowmforanmdmrequhngefendmmpayanaddecivﬂpmlty In
:comcummththeCommwonsmouonfamvﬂpmduasmdatanyhmmgheldonawha
vmouon. @ Defmdanthﬂbeprecludedﬁ-omargumgﬂmhedidmtviolamathefedml
mmﬂmhwsudlegedmtheComphmt(b)DefendeaynMchaﬂmﬂmvﬂMofﬂw
Judgment, this Consent, or any related Undertakings; (c) the allegations of the Complaint, solely
forthgpwposesof’sqchmoﬁomahallbgawepﬁedasanddeemedmbytheCmnt;and(d)the e
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Court may determine the issues raised in the motion on the besis of affidavits, declarations,
excerpts of sworn deposition or investigative testimony, and documentary evidence without
regard to the standards for summary judgment contained in Rule 56(c) of the Federal Rules of
Civil Procedure. Under these circumstances, the perties may take discovery, including discovery
from approprists non-partis | _

5. Defendant waives the entry of findings of fact and conclusions of law pursuant to
Rule 52 of the Federal Rules of Civil Procedure. ‘

6. Defendaﬁwmvesthengb&xfany,mamhialmdmappealﬁomthemyof
theFmalJudgment.

7. DefendammlmoﬂnsCoMWIumﬂyandmmemﬂmth
oﬁ'm,pmmses,ormdwememaofanyhndhuvabeenmadebyme&mmmonmmy
mmba officer, anployee,agent,w:epmentauveofﬂmCommmonwmdtmDefeadamto

8. DefmdaﬂwthattthomunshaﬂbemmommdinﬁotheFmalJudgmem
with the same force and effect as if fully set forth therein.

9. -DefendamﬂnMoppmatheenfommentofﬁFinth;dgmaumﬂngrotmd,
if any exists, that it fails to comply with Rule 65(d) of the Federal Rules of Civil Procedure, and
hereby waives any objection based thereon. -

10, Defendsat waives servics of the Final Judgiment and agross that otry of the Final
Judgment by the Court and filing with the Clerk of the Court will constitute notice to Defendant
| of its terms and conditions. DgfendmtﬁntherageeatopmvidecomselforﬂwCommission,
withinﬂxirtydaysaﬁetﬂwFimlJWisﬁ!edwi&ﬂxeClerkoftheCowt,wiﬂmnaﬂidavit
mdwwmmﬁngmnmmmmmmmpyofmmamm N
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1L Conmswathl7C.F.R.§202.S(f),thisConsmmolvesmlyﬂwclm

amwdagmnstbefmdmnmthiscivnpmeeding. Defmdantachlowledgesthatnopmmlseor
'meeentanmhasbeenmadebyﬂnCommmonoranymba oﬂ"icer miployee,agent,or
mmdmmmmmmmmmmmmmythﬁmayhmmor
' 'maymiseﬁomﬂxefa&mdeﬂymgﬂnsaoﬁmormmmﬁyﬁnmanysucbuhnimlhabﬂﬂy
DefmdaﬂwmvuanyclmmofDoukawpmdybasedtmonﬂnwﬂanmofﬂmpmmdmg.
mcludmgﬂmxmposmonofanyremedyorcwdpenaltyhaein. Defendmﬁuﬂmachwwledges
ﬁmﬁgCMsmuyofapemmmmnmayhavewanummd«fednﬂ
amwmmmmmauxﬁ@aﬁymﬁmﬁmmmm
: othenegulatmyorgamzuuons. Suchoollaﬂaloomeqmesmlude,bﬂmnotlmwdto a
smtumydxsthﬁuuonmthmmmmbmhxpmpmumpaumm,mmdaﬁonmtha ’
manberoﬂaself-regulmryormzanon. Thssmmdrsqmllﬁcanonlnscmseqwmesthat
..._y;)uesepatmﬁvmanysanchonimpoMmanadminimﬁvemceedmg. Inaddmm,many |
dxsmpﬁnmypmoeedmgbeforeﬂwCommmimbasedmﬂmen&yoflhemmhmmﬂns -
mmwwmmmmmwummmwmmwmmof
. the complaint in this action. | _

12 Defendant understands and agroes to comply with the terms of 17 CFR.
QM(e;wmchpioﬁdesmpmmnime-Commimim'spolic;“mm_puﬁitadefmdm
o;mondmmwmﬁua@mmmmmmamﬁmwmm@
| -mmmmmmmmmmm@"@%mwmmummﬁmh
emnvM&admuLmlmthedefmdaﬂmmpondenthhewth«admumdaﬁa
theallagauons. AspmtofDefmdMsaganenttoeomplymﬂxdwtemsofSecﬁonZOZS(e),
DMOMMmmmmmakmmnmbemmypmcmm '
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dam&mmw,mmmﬁmmmmmmmmw“&
compxm'iswm&w&sis;(in'wmnotniakeorpé.@mitébemadenypnbﬁc’m .
wtheeﬁeathnDefendamdounotadm:tﬂmdhgahomofﬂmwmplmngmthat&mCom

' mmmad:msmonofﬁmaﬂegammmthomaMmﬁngMDefmdmdommtdmym
dkgmom,(m)upmtheﬁhngoftthommDefmdamhmebymMawswpapmﬁledm
ﬂnsmuonwﬂwmmwﬂwydmymyauegamnmthemmphmnandav)mp\ﬂmmely

| Mpmpmsqfei@mmmmmMmmszpofﬂwwmu ;

. USC.§523, wmemm&mmﬂnwmpm"mm@ﬁmw that any debs for .
‘memmmmmmmmmmwmmm \
‘anlludgmentoranyothetjudgmm,orda‘ consemawda dmorsetﬂemmtagtm

| :meredmoonnecnmwithmismwm&hadebtfwﬂpmhﬂmbybefmdmdﬁew

secunneslavmmmymg:ﬂnuonormdamndmdamwhhwx,asmfoﬂhmm ‘
M_523(a)(l9)oftheBanhuptcyCode,llUSC.§523(a)(l9). IfDefmdambxwhesthu o -
agmmtﬁwCommssmnmaypetmmﬂmCounmvacmﬂnFinﬂmdmmndmmﬂﬁs e
action to its active docket. Noﬁnngmthispmgmphmnefmdam () testimonial '
*obhg&om,w(ﬂ)ﬁgmmmkebgalorfacumlpmmmlmmmo&alegalpmeeedhgs
- mwhchﬁeComnimonxsmtapmty |

13. memmmummmmmmmmm
SmnBMRsmqunfmcmmmemMofIMmmyoﬂmpmmonoﬂaww '
,se&frmnﬂzeUnmdStates.oranyagmy oranyoﬁcmlofﬂermtedStatesactmgmhxsor ‘
heroﬁcidcapmty,dmotlyormdmﬂy,mmhmemmtofauomeysfeesmotherm

¢apemes,oreomexpmdedbynefmdmmdefenda§gainaﬂﬁucﬁon For these purposes,
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memmmmmmmmmwmmmm

. 'imchedagoodfmthsetﬁemem.i .

.\ 14.  Ineonnecuonwnhthxucﬁonandanymlatedjudicialoradmmsuaave
'pmceedmgormvesngatwnoommmedbytthommmonmmwhchﬁeCommmonma
party, DefendmoWwappmandbommviemdbyCommimmﬁ‘umhnmand
placesastlmstaﬂ’mqwstsnponmsomblenouce;(n')wxllweeptsemoebymmlorﬁcsmﬂe '
ummﬁmwmbpmmmwdbymemmmisimfmdommorwmmmym
depmﬁms,heanngs,oruinh,minwnnecﬁmmtbmymlatedmvesngaumbyCmnmmm

- mﬁ';(m)appomtnefendmvsmdmigmdmmeyuagmwmmofmhmm

aﬁmbpom(w)mﬁmpeawmwhmummmomm&emmthOn
.mmeommdmknle450fthehduﬂkulaof&vdhwedmemdmyapphmbbhcd ”
lz'mmmmmmasmmwmsmmm o
.submstwcempmmﬂnthm-pwvaﬂingus Govunmmnperdmnmtes;and(v)memsm
pasmﬂ;umdichonowbefendaﬁmanyUmmdSszmaComforp\npowof
enfmmgmys\whsubpom . ,

' - 18, Dafendmﬁamﬂ:attheCommsmmmaypmmttheFimlJudgnemtoths

' 'Comﬁ»mgnmneandemrywnbomﬁmhernnuee. '
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| 16 , Defendant agrees that ﬂ'llS Court shall retam Junsdlcnon over ﬂns matter for the

o urpose of enforcmg the terms of the Fmal Judgment.:: i

fivg g/r//?

“”-’_s‘?“a’.‘?" '

nonaldR Tescher \ .

/ 4 \#‘..mt‘:‘"'"m,, '
Commnssxon ires: b mffo %

‘ Approved as to form

e Norman A Moscowztz Esq ’
" Moscowitz & Moscowitz, P. A.
" Sabadell Financial Center :
-1111Brickell Ave., Suite 2050
Miami, FL 33131

R ﬁ o
- ""mmb"‘“‘
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_UNITED STATES DISTRICT COURT
3 DISTRICT OF: NEW JERSEY o

SECURITIES AND EXCHANGE COMMISSION, |
- CA.No.__-_

» v. : i :

 DONALDR. TESCHER etal,

. . Defendants.

: FINAL JUDGMENT AS TO DEFENDANT DONALD R. TESCHER

| The Secunues and Exchange Comm:ssion havmg ﬁled a Complmnt and Defendant

L DonaldR. Tescher(“nefendmhavmgenmmdagenemlappeamce,consentedmmeCoMs |
| : Junsdxcuonover Defendant and the sub]ect matter oftlns acnon, eonsented to entry oftlns Fmal

e Judgment mthout admltﬂng or denyma the allegauons of the Complmnt (except as to

Junsdlcuon and except as otherwise provided herein i in paragrapb VI), waived ﬁndmgs of fact
" and conclusions oflaw; and waived any right to appeal from this Final Judgment: |

L
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and
| Defendant 3 agents, servants, employm, attomeys, and all persons in acnve concert or
' partxcxpauon with them who receive actua! notice of this Final Judgment by personal service or
otherwise are pennanently restramed and enjomed ﬁ'om vxolanng, duectly or mduectly, Secuon
10(b) of the Secuntxes Bxchange Actof 1934 (the “Exchange Act”) [15 US.C. § 78j(b)] and
~ Rule 10b-5 promulgated thereunder [17c. F R. § 240.10b-5), by usmg any means or
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msttmnentahty of mterstate commerce, or of the mmls, or of any faclhty of any nanonal , -

}_'(b_)”If_'i.tomakemytmtmestatementvofamatenalfectortoonmtostateamatenalfact -

*'f'ff,nmssaryinordemmakethememmade,mmengmoftmcmmtanm
lflunderwhxchtheyweremade,notmxsleadmg or 2 e "
(c) toengagemanyact,practxce,orcourseofbusmesswhichOperatesorwould

}}':opemteasaﬁ'audordeeeituponanyperson. a e N

g . II. S
R IT IS HEREBY FURTHER ORDERED ADJUDGED. AND DECREED tha: Defendant
o .andDefendam sagenm, servams employew, attomeys, andallpersonsmactwe concertor - i
:, pamc)panon wntb them who receive actual notxce ofthls Fmal Judgment by pexsonal sexvxce or '.
L rﬂotherwise are permanenﬂy resumned and enjomed from violatmg Seenon 14(e) of the Exchange
b : v‘vAct (15 U S C § 78n(e)] ananle 14e-3 7 C.F.R. § 240 l4e-3] promulgated thereunder in
connectxon thh any tender oﬂ‘er or request or mvmtion for tenders, from engagmg in any |
fraudulent, deceptive, or mampulauve act or practice, by '
(a) pm-chasmg or sellmg or causing to be purchased or sold the secuntles
sought orto be sought in such tender offer, secunues eonvemble into or
- exchangeeble for any such: secumxes or any opuonornghtto obtain or
'dxspose of ¢ any of the foregomg secuntxes whﬂe in possessnon of matenal
mfonnatxon relatmg to such tenda oﬁ'er that Defendant knows or has

reasontoknowmnonpublmmdlmowsorhasreasontolmowhasbeen e



- Case 3:15-cv-07118-AET-LHG Document 9 Filed 10/01/15 Page 10 of 22 PagelD: 152
Case 3:15-cv—0'71,18-AET-LHG‘ Document.7 Filed 09/28/15 Page 10 of 14 PagelD: 113

:‘ person or such 1ssuer, mlees wlthm a reasonable tnne pnorto any sueh

pm'chaseorsalesuchmformattonandxtssoureearepubhclydlsclosedby |
: Ipress release or othetvvlse,or , |
o (b) _ commumeanng matenal, nonpubhc information relahnstoatenderoﬂ’er |
" whxchDefendantknowsorhasteasontoknow1snonpubhcandknowsor
‘V j:,hasreasontoknowhasbeenacquuedduecﬂyormduecﬂy&omthe 4 |
3{;offermgperson, the 1ssuerofthe sectmtles soughtortobe’ ’ ughtbysuch e

_ tender. oﬁ'er; or any ofﬁcer, dzrector parmer employee, advnsor; or other
| 'personachngonbehalfoftheoffermgpersonofsmhtsslm,toanyperson
. under circumstances in which it i reasonbly § fomeeablethatsuch B
_ :eommumcanonmhkelytomultmthepurchaseorsale ofsecuntlesmthe v
I manner descnbed in subparagraph [6)) above, except that this paragraph |
| ‘shall not apply to a communication made in good faith
(i) to the officers, directors, partners or employees of the
offenng person, to its advisors or to other persons, mvolved |
in the plannmg, ﬁnancmg, preparatxon or execution of such
tender offer;
- (if) tothelssuerwhosesecunuesaresoughtortobesoughtby |
- » such tender oﬁ'er, to its officers, dlrectors, partners, >
em_ployeee or ‘advisors or to other persons' x_nvolved in the

3' ;
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| ':Planmﬂ& ﬁmwlg. preparanon or execuhon of tlre

; | "'acnwhesofthexssuermthrespecttosuchtenderoﬁ‘er or

; (lll) frtoanypel'sonpursuantmareqmmofany or  , f L

o _mleorregulahonpromulgatedthereundef e

IT IS FURTHER ORDERED AD)'UDGED AND DECREED that Defendant is hable
| for dasgorgemem of $9 937 representmg pmﬁts gamed asa tesult of the conduct alleged in the

detaﬂed ACH transfer/Fedee:mstmchons upon request. Payment may also be made dlrecﬂy
ﬁomahmkaccomuvaaygovthmughtheSECwebsxteat - L -
_' Defendantmayalsopaybycemﬁedcheck,bank

cashxer 8 check or Umwd States postal money order payable to the Sectmtxes and Exchange
Commxssxon, whxch shall be dehvered or maxled to
Enterpnse Servwes Center
Accounts Receivable Branch -
6500 South MacArthur Boulevard
, _ OklahomaCtty,OK73169 = . S T
‘ and shall be accompamed by a Ietter 1demfymg the case txtle, cxvﬁ ecnon number and name of

S this Court, Donald R. Tcscher asa defendant in thls actlon, and specxfymg tbat pament is made

o ""pur’suanttotlnsl'-‘ma”udgmem. R ,
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Defendant shall sxmultaneously transmit photocopies of evidence of ‘payment andv case
ldennfymg mfonnanon to the Commlssxon ] counsel in tlns aetxon. By makmg this payment,
Defmdant relmqmshes all legal and eqmtable nght, utle, and mterest in such funds and no pm
.‘ ._oftheﬁmdsshallberetmnedtol)efendant. TheCommmsxonshallsendtheftmdspaxdpmsuam
R 'totmspmmudgmentmhwmwdsnmrmury L
- Tbe Conumssxon may enferee the Ceurt s Judgment for disgorgement and prejudgment ) ‘
interest by moving for cml contempt (and/or through other collectxon procedures authonzed by
© law) at any time aﬁer 14 days followmg entry of this Final Judgment. Defendant shall pay post )
Jndgment interest on any delmquent amounts pm'suant to 28 US. C § 1961
IT IS HEREBY FURTHER ORDBRED ADJUDGED AND DBCREED that based on |
" . Defendant's eoopemuon ina Comrmssxon mvesugauen and/or related enforcement aetron, the
Coumsnotordenngl)efendmttopayacwﬂ penalty mexcess 0f $9,037, If at anynme
'. following the entry of the Fmal Judgment the Commlsmm obtmns mfonnatron mdwaung that
Defendant knowingly provrded matenally false or mlsleadmg mfonnation or matemls to the
Commxsslon orin a related proceedmg, the Commissxon may, at its sole dnscrehon and wrtheut

_ pnornonee to the Defendant, petition the Court foranerderreqmnng Defendant to pay an
additional civil pmalty In connection with any euch petition and at any hearing held on such a
‘motion: (a) Defendant will be prectuded from arguing that he did not violate the federal
securities laws a.s alleged in the Complarm, (b) Defendant may not challenge the valu:hty of the

' Judgment, tlus Consent, or any related Undenakings, (c) the allegtmons of the Complamt, solely
forthepmposes ofsuchmotxon, shaﬂbeacceptedasanddeemedtmebyﬂxeCourt and(d) the
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- Court may determme the i issues ra:sed in the monon on the basis of affidavits, declarauons,
' excerpts of swom deposmon or mvestlgatlve t&sumony, and docnmentary evxdemoe thhout

: regard to the sumdards for summary Judgment contamed in Rule 56(c) of the Federal Rules of
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_ wal Procedune Under these cucmnsmnoes, the parttes may take d:scovery, mcludmg dwcovery : "

. from. appropmte non-parues.
v
ITISFURTHERORD‘ERED ADJUDGED ANDDECREEDthattheConsentls
incorporated herem w1th the same force and eﬂ'ect as if fully set forth hermn, and that Defendant

- shallcomplywnhall of the \mdertakmgsandagreementssetfoxththerem.
VI

ITIS FURTHER ORDERED ADJUDGED AND DECREED that, solely for purposes of

¢;.-.,..exoepnonstodlschargesetfoxﬂamSacuonsnoftheBankmptcyCode,llUSC -§523, the

alleganonsmmeComplmntmtrueandadmmed byDefendant,andﬁmhcr anydebtfor
a dxsgorgement, preJudgment interest, civil penalty or other ammmts due by Defendant under thls
Fmal Judgment or any otha Judgment, order, consent ordér, decree or settlement agreement
: enteted in connection with this promdmg, is a debt for the vnolationby Defendant of the federal
seclmnw laws 0 or any regulation or order wsued under such laws, as set forth in Sectxon
523(a)(19) of the Bankmptcy Code 11USC. § 523(aX19)

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court snall'xetain
jurisdiction of ths matter or the purposes of enforcing the terms of this Final Judgment,
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" There being no just reason for delay, pursuant to Rule S4(b) of the Federal Rules of Civil
Procedure, the Clerk is ordered to enter this Final Judgment forthwith and without further notice.

g

UNITED STATES DISTRICT TUDGE/
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: UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

SECURITIES AND EXCHANGE COMMISSION, |
R ~ CA.No._-___

V.

DONALD R. TESCHER et al

Defendants E

FINAL JUDGMENT AS TO DEFENDANT DONALD R. TESCHER
B The Secunues and Exchange Commnssmn havmg ﬁled a Complmnt and Defendanz
B A DonaldR. Tescher(“Dcfendam”)havmg enteredageneral appearance' consentedtothe Court’ 8
o junsdwttonoverDefendam:mdthesubjectmatteroftlnsacuon,oonsentedtoentryofthxsl"mal "L'-:
o Judgmem w:thout admlttmg or denymgthe allegatxons of the Complmnt (except as to R
junsdxctlon and except as otherwise provnded herem in paragtaph VI), waived ﬁndmgs of fact
' and conclusions of law; and wawed any nght to appeal ﬁom this Final Judgment .

L
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and
Defendant’s agents, servants, employm, attorneys, and all persons in acuve concertor
; participation with them who receive actual notice of this Final Judgment by personal service or
otherwise are pexmanenﬂy remned and enjoined ﬁom vxolatmg, duectly or mdnrectly, Sectlon
10(b) of the Secuntxes Exchange Act of 1934 (the “Exchange Act”) [15 U S.C. § 78](b)] and
Rule 10b-5 promulgatedthemunder [17CFR § 240. 10b-5], byusmganymeansor o
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. mstmmentahty of mterstate conunerce, or of the malls, or of any facxhty of any nanonal
,. securmes exchange, m connection w:th the putchase or sale of any secunty
' (a)f ""to employ any devxce, scheme, or artlﬁce to dcﬁaud, | | | o )
-, (h) to make any untrue statement of a matenal fact or to onnt to state a matenal fact
B necessary in order w make tbe statementsmade, in the hghtoftbe cmumstances
A underwhlchtheyweremade notmxslcedmg or - o
(c) . to engage in any act, practlce, or course of busmcss which Opemes or would »
| .opemtcasafmudordeceituponanyperson. - |

ITIS HEREBY FURTHER ORDERED ADJUDGED ANDDECREBDthatDeﬁendant
' Vv‘andDefendant sagems,servants,employm attemeys,andallpersonsmacnveconcert or '3_ e

: pamcnpation wnth them who recewe acmal nonce ofthxs Fmal Judgment bypemonal semce or

o otherwxse are pennanenﬂy restmmd and enjomed from violaung Secnon l4{e) of the Exchange

| .’Act [15 U S C § 78n(e)] and Rule l4e-3 [17 C. F R § 240 14e-3] promulgated thereunder,

* connection w1th any tender oﬂ‘er or rcquest or nmtatxon for tenders, fmm engagmg in any

| fraudulent, deceptlve, or. mampulatxve act or practice, by
(a) pumhasmg or selhng or causing to be purchased or sold the securities
sought orto be sought in such tender offer, sccunnes eonvemble into or
: exchangeable for any such securmes or any opuon or nght to obtain or

d:spose of any of the foregomg secuntxes whtle in possessxon of matenal )
information relating to such tender offer that Defendant knows or has

g _'reasontok:nownsnonpubhcandlmowsorhasreasontolumwhasbeen : .




Case 3:15-cv-07118-AET-LHG Document 9 Filed 10/01/15 Page 17 of 22 Pa jelD: 159
Case 3: 15-cv-071 18-AET LHG Document7 1 Filed 09/28/15 Page 3 of 7 Pagel 120 ’

" pomonorach s, e wtin s esnsl s 0y s

‘:"pmhaseorsale suchmformauoaandxtssomce are publxcly dxsclosedby -'-
- pressxelease orotherwxse,or
: '(b)vv. v commumcanngmatenal, nonpublic information relaungtoatenderoffer
o whlchDefendantknowsorhasmasontoknowxsnonpubhcandknowsor' .
N hasreasontoknowhasbeenacqmreddxrecﬂyormduecﬂyfromthe

" oﬂ'ermgpemon thexssuer f_thesecmuessoughtortobesouglnbysucht_:

tender oﬁ‘er; or any oﬁiccr, dxrector partner employea, adv:sor, or otim R

» person actmg on behalfof thp oﬁ‘enng person of such i 1ssuer, to any person

- ;under cxrcumstances in wlnch 1t is reasonably fomeeable that such

| :'coxmnumcauonxshkelymresultmthepmhaseorsale ofsecuntmmthe

- manner deséribed in subparagraph (a) above, excepttlmtthls paragraph

| :shaﬂ not apply to a communication made in good faith . | v

| @  totheofficers, directors,’parmmormloyees of the
oﬁ'ering person, to its advisors or to other persons, mvolved' '
in the planmng, financing, preparation or execution of such
tender offer;

(ii) tothe xssuerwhose secunt:esamsoughtortobe soughtby

o such tender offer, to 1ts officers, dxrectoxs, partne:s, |
cmploym or advxsors or to other persons mvolved in the

3
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. ,.planmng, fim\ncxng, preparatxon or executzon of the

',.(iii)'- vtoanypmonpmsnanttoamqmrementofanystatuteor o

IT IS FURTHER ORDERED ADJUDGED AND DECREED that Defendam is hable
for dlsgorgemem of $9 937 repxesentmg proﬁts gamed asa result of the conduct alleged in the
E Complamt, together w1th prejudgment mtemst theteon m the amount of 8690 and a cml penalty |

T i | . Commzsswn wnhm 14 days aﬁer entry of thm Fmal Judgment. R |
o Defendant may transmxt payment electromcally to the Comnussmn, wlnch wﬂl provxde -

N V. -"fdetai]ed ACI-I tmnsferlFedwxre mstmchonsuponrequest. Payment mY also b‘ made dlmﬁy

_,Yv};»._;ﬁ.omabankacoomumPaygovthmughtheSECwebmeat RN O |
" mem Defendammayalsépaybycemﬁedcheck,bank |
'caslner scheck,or Umted Statwpostalmoney ordm payabletotthecmtxesandExchange

Commlsslon, whxchshallbedehvered or mmledto

Entcrpnse Services Center
Accounts Receivable Branch

6500 South MacArthur Bodevnrd -
Oklzhoma Cxty, OK 73169 - '

e 4 | this Court, Donald R‘, Twcher as a defendant m tIns actlon, and speciﬁnng that payment 1s made:i»: S Q-:

o pursuant to t}us Fuml Judgment.
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~ Defendant shall s:multaneously transnnt phomcopm of evidence of 'payment and case
1dennfying informauon to the Commxssxon 8 oounsel in thxs aetxon. By makmg thm payment,
| Defmdant relmqmshes all legal and eqmtable nght, ntle, and mﬁerest in such funds and no part
| _oftheﬁmdssballberetmnedtol)efendant. 'I'heCommlssxonshallsendtheﬁmdspmdpmsuam | S
‘toﬂnsFinalJudgmenttotheUmtedStatesTmsu:y R |
. The Comxmssxon may enforee the Court s Judgment for dnsgorgement and prejudgment ) X
interest by movmg for cml conmempt (and/or thmugh other collectnon pmcedmes authonud by
 law) a:t any nme aﬁer 14 days followmg entry oft}us Fmal Judgment. Defendant shall pay post
Judgment mtetest on any delmquent amounts pursuant to 28 u. S C § 1961
msrmnnnvmnmnonnmsn ADJUDGBD ANDDECREEDthatbnsedon o

o Defendant s eooperauon ina Commxssnon mvesﬁgauon and/or related enforcement actxon, the

o  V"ComtmnotoxdenngDeﬁendanttopayacmlpena.ltymexoessof@,%? lfatanytime

: _. following the entry of the Fmal Judgment the Commlsmon obtams mformatxon mdwatmg that
Defendant knowmgly provxded matenally false or mlsleadmg mfonnaﬂon or mabenals to the
Commission or in a related pxoeeedmg,. the Connmxsslon may, at its }sole dlsmhon and wrtnout
prior notice to the Defendant, petition the Court for an order requiring Defendanttopayan
additional civil penalty In connection with any ouoh j:etition and at any hearing held on such a

‘motion: (s) Defendant will be precluded from arguing that he did not violate the federal | B
securities laws as alleged i the Complmnt, ® Defendant may not challenge the validity of the

~ Judgment, tlus Consent, or va’ny‘ related Undenakings; (c) the allegetions of the Complaint, solely

-~ for the purposes of suen motion, shall be acoeo’(ed'as and deemed true by the Court,and (d) the
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Court may deternine the issues raised in the motion on the basis of affidavit, declaations
| excerpts of svmm deposmon or mveengatlve tmmmony. and documentary evxdence thhout

regard to the standards for summary Judgment contamed in Rule 56(e) of the Federal Rules of
 Civil Procedume Under these cnrcumsixnces, the parties may take diséovery, ncluding dlscovery .

. from appropnate non-parues.

v
ITIS FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent is
meorporated herein with the same force and effbct as if fully set forth herem, and that Defendant
 shall complythhallofthe \mdertakmgs andagreementsset foxththerem.

VL
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED um, solely for purposes of
| exceptions to discharge set forth in Section 523 of the Bankruptey.Code, 11 USC. § 523, the.
| allegatxons in the Complamt are true and ad:mtted by Defendant, and fuxther, any debt for .
| dnsgorgement, pmJudgment mterest, civil penalty or other amounts due by Defendant under this
Final Judgment or any other Judgment, order, consent ordér, decree or settlement agreement
entered in connection with this proceedmg, is a debt for the violation by Defendant of the federal
seeuriﬁes laws or any mguleﬁon er ordet 1ssued under such laws, as set forth in éeeﬁon
523(a)(19) of the Bankruptcy Code, 11 US.C. § 523@)(19). |
- VIL

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain

* jurisdiction of this matter for the purposes of enforcing the terms of this Final Judgment.
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| VILL
' There being no just reason for delay, pursuant fo Rule 54(b) of the Federal Rules of Civil
Procedure, the Clerk is ordered to enter this Final Judgment forthwith and without further notice.

L .6@"/1«/2&/. R

UNITED STATES DISTRICT TUDGE /
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