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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION


SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95,	)
)
Plaintiff,	)	Case No. 13 cv 3643
)	Honorable John Robert Blakey
)	Magistrate Mary M. Rowland
v.	)
) HERITAGE UNION LIFE INSURANCE ) COMPANY,	)
)
Defendant,	)	Filers: Simon Bernstein Irrevocable
)	Insurance Trust Dated 6/21/95,
)	Ted Bernstein, as Trustee and
)	Individually,
HERITAGE UNION LIFE INSURANCE    )	Pamela B. Simon, Adam M. Simon,
COMPANY	)	David B. Simon, The Simon Law Firm,
)	STP Enterprises, Inc. (“Movants”).
)
Counter-Plaintiff	)
)	MOVANTS’ MOTION FOR SUMMARY
)	JUDGMENT AS TO ELIOT
)	BERNSTEIN’S COUNTERCLAIMS,
v.	)	CROSS-CLAIMS AND THIRD-PARTY
)	CLAIMS (“ELIOT’S CLAIMS”)
SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95	)
)
Counter-Defendant   )
and,	)
) FIRST ARLINGTON NATIONAL BANK  )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
Successor in interest to LaSalle National ) Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and ) as purported Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd 6/21/95, ) and ELIOT BERNSTEIN	)
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)
Third-Party Defendants.	)
)

)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
v.	)
)
TED BERNSTEIN, individually and	) as alleged Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd, 6/21/95      )
)
Cross-Defendant	)
and,	)
) PAMELA B. SIMON, DAVID B.SIMON,	)
both Professionally and Personally	) ADAM SIMON, both Professionally and ) Personally, THE SIMON LAW FIRM, ) TESCHER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally ) and Personally, ROBERT SPALLINA,   ) both Professionally and Personally,	) LISA FRIEDSTEIN, JILL IANTONI	)
S.B. LEXINGTON, INC. EMPLOYEE ) DEATH BENEFIT TRUST, S.T.P.	) ENTERPRISES, INC. S.B. LEXINGTON, ) INC., NATIONAL SERVICE	)
ASSOCIATION (OF FLORIDA),	) NATIONAL SERVICE ASSOCIATION ) (OF ILLINOIS) AND JOHN AND JANE ) DOES	)
)
Third-Party Defendants.	)
)
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NOW COMES the above-named Counterdefendants, Cross-defendants and Third-party defendants (“Movants”), by and through their undersigned counsel, and pursuant to Fed. R. Civ.
P. 56(a) and Local Rule 56.1, move the Court for summary judgment as to each and every one of Eliot’s counterclaims, cross-claims and third-party claims. In support thereof Movants state as follows:
1. The undisputed facts and evidence supporting this motion are set forth more fully in the accompanying Statement of Material Undisputed Facts Pursuant to Local Rule 56.1(a); the Appendix of Exhibits; and referenced in the Memorandum of Law in Support of Movant’s Motion for Summary Judgment.
2. This action was originally filed by the Simon Bernstein Irrevocable Insurance Trust dated 6/21/95 against Heritage Union Life Insurance Company (the “Insurer”) in the Circuit Court of Cook County. The Action related to Plaintiff’s claim to certain death benefit proceeds (“Policy Proceeds”) payable under a life insurance policy (the “Policy”) insuring the life of Simon Bernstein who passed away in September of 2012.
3. The Insurer removed this Action from Cook County to the Northern District, and filed an Interpleader Action.
4. The Insurer did not dispute its liability under the Policy. Instead, the Insurer sought to interplead conflicting claimants to the Policy Proceeds, and deposit the Policy Proceeds with the Registry of the Court. The Insurer accomplished this and after depositing the Policy Proceeds, the Insurer was dismissed from the litigation.
5. The remaining parties have had access to the Policy records and all documents produced in this litigation, and have had ample time to conduct discovery. The fact discovery deadline set by Judge St. Eve passed on January 9, 2015. [Dkt. #123]
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6. Movants have established in their memorandum of law that there is no triable issue of fact and all Movants are entitled to summary judgment as to Eliot’s Claims as a matter of law. This motion shall be dispositive as to all of Eliot’s Claims and will significantly narrow the focus of these proceedings to where it belongs – determining the beneficiary of the Policy Proceeds that remain on deposit with the Registry of the Court.
WHEREFORE, for the foregoing reasons, Plaintiffs respectfully request that the Court and enter an Order as follows:
a) granting Movants’ motion for summary judgment in its entirety as to all of Eliot’s Claims;

b) entering summary judgment for each Movant as to Eliot’s Claims, and terminating Movants on the docket, but solely in their capacities as counterdefendants, cross-defendants, or third party defendants to Eliot’s Claims;

c) terminating Eliot Bernstein as a party to these proceedings in all capacities in which he appears on the docket;



proper.
d) 
granting Movants such further relief as this court may deem just and



Respectfully Submitted,

/s/ Adam M. Simon
Adam M. Simon (#6205304) 303 E. Wacker Drive, Suite 2725
Chicago, IL 60601
Phone: 313-819-0730
Fax: 312-819-0773
E-Mail: asimon@chicagolaw.com Attorney for Movants
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95,	)
)
Plaintiff,	)	Case No. 13 cv 3643
)	Honorable John Robert Blakey
)	Magistrate Mary M. Rowland
v.	)
) HERITAGE UNION LIFE INSURANCE ) COMPANY,	)
)
Defendant,	)	Filers: Simon Bernstein Irrevocable
)	Insurance Trust Dated 6/21/95,
)	Ted Bernstein, as Trustee and
)	Individually,
HERITAGE UNION LIFE INSURANCE    )	Pamela B. Simon, Adam M. Simon,
COMPANY	)	David B. Simon, The Simon Law Firm,
)	STP Enterprises, Inc. (“Movants”).
)
Counter-Plaintiff	)
)	MOVANTS’ STATEMENT OF
)	UNDISPUTED MATERIAL FACTS IN
)	SUPPORT OF THEIR MOTION FOR
)	SUMMARY JUDGMENT
v.	)
) SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95	)
)
Counter-Defendant   )
and,	)
) FIRST ARLINGTON NATIONAL BANK  )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
Successor in interest to LaSalle National ) Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and ) as purported Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd 6/21/95, ) and ELIOT BERNSTEIN	)
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)
Third-Party Defendants.	)
)

)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
v.	)
)
TED BERNSTEIN, individually and	) as alleged Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd, 6/21/95      )
)
Cross-Defendant	)
and,	)
) PAMELA B. SIMON, DAVID B.SIMON,	)
both Professionally and Personally	) ADAM SIMON, both Professionally and ) Personally, THE SIMON LAW FIRM, ) TESCHER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally ) and Personally, ROBERT SPALLINA,   ) both Professionally and Personally,	) LISA FRIEDSTEIN, JILL IANTONI	)
S.B. LEXINGTON, INC. EMPLOYEE ) DEATH BENEFIT TRUST, S.T.P.	) ENTERPRISES, INC. S.B. LEXINGTON, ) INC., NATIONAL SERVICE	)
ASSOCIATION (OF FLORIDA),	) NATIONAL SERVICE ASSOCIATION ) (OF ILLINOIS) AND JOHN AND JANE ) DOES	)
)
Third-Party Defendants.	)
)
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Movants, pursuant to Rule 56 and Local Rule 56.1, submit the following statement of uncontested material facts, including an appendix of exhibits hereto, in support of their motion for summary judgment as to Eliot’s counterclaims, cross-claims and third-party claims (“Eliot’s Claims”).
I. THE PARTIES

The following is a review of the Parties (and entities named as potential parties) listed on the civil docket for this matter:
1. Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95 (the “Bernstein Trust”), is an irrevocable life insurance trust formed in Illinois as further described below.  The Bernstein Trust is the original Plaintiff that first filed this action in the Circuit Court of Cook County.  The Insurer then filed a notice of removal to the Northern District of Illinois. The Bernstein Trust has also been named as a Counterdefendant to Eliot’s Claims.  The Bernstein Trust is represented by counsel, Adam M. Simon.  (Ex. 1, Aff. of Ted Bernstein, ¶21)
2. Bank of America, N.A. (“Bank of America”), was named a party to Heritage’s counterclaim for Interpleader.  Bank of America was terminated as a co-Plaintiff on January 13, 2014, and the Insurer voluntarily dismissed Bank of America as a Third-Party Defendant on February 14, 2014. (Dkt. #97; Ex. 1, Aff. of Ted Bernstein, ¶22)
3. Eliot Bernstein (“Eliot”) was named a Party by virtue of Heritage’s counterclaim for Interpleader, and Eliot filed third-party claims against several Parties described herein making Eliot a Third-Party Plaintiff as well (“Eliot’s Claims”).  Eliot is the third adult child of Simon Bernstein.  Eliot is representing himself, and/or his children, pro se in this matter.
(Ex. 1, Aff. of Ted Bernstein, ¶23)
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4. United Bank of Illinois, now known as PNC Bank, was named as a third-party defendant in Heritage’s counterclaim for Interpleader.  PNC Bank was served on August 5, 2013, and has never filed an appearance or answer. (Dkt. #25; Ex. 1, Aff. of Ted Bernstein, ¶24)


5. “Simon Bernstein Trust. N.A.” was named a Party to Heritage’s counterclaim for interpleader. “Simon Bernstein Trust, N.A.”.  There are no Policy records produced by the Insurer indicating that a policy owner ever submitted a beneficiary designation naming Simon Bernstein Trust, N.A. as a beneficiary of the Policy.  No one has submitted a claim to the Policy Proceeds with the Insurer on behalf of an entity named “Simon Bernstein Trust, N.A.”.
(Ex. 2, Aff. of Don Sanders, ¶69 and ¶78)

6. Ted Bernstein, as Trustee, of the Bernstein Trust retained Plaintiff’s counsel and initiated the filing of this Action. Ted Bernstein, is also a co-Plaintiff, individually, and has been named as a Counter-defendant and Third-Party Defendant to Eliot’s Claims.  Ted Bernstein is the eldest of the five adult children of Simon Bernstein.  Ted Bernstein is represented by counsel, Adam M. Simon. (Ex. 1, Aff. of Ted Bernstein, ¶25)
7. First Arlington National Bank was named as a Third-Party Defendant by virtue of Heritage’s counterclaim for Interpleader. First Arlington National Bank was never served by Heritage, and instead Heritage served JP Morgan Chase Bank as First Arlington Bank’s alleged successor and JPMorgan Chase Bank was substituted as a party in place of First Arlington National Bank on 10/16/2013.  (Dkt. #44; see also JP Morgan Chase Bank at Par. 12 below; Ex. 1, Aff. of Ted Bernstein, ¶26)
8. Lisa Sue Friedstein is a co-Plaintiff and has been named as a third-party defendant to Eliot’s Claims.  Lisa Sue Friedstein is the fifth adult child of Simon Bernstein.  Lisa Sue
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Friedstein is now appearing pro se, and was formerly represented by counsel, Adam M. Simon.

(Ex. 3, Aff. of Lisa Friedstein, ¶2, ¶3, ¶6 and ¶23)



9. Jill Marla Iantoni is a co-Plaintiff and has been named as a third-party defendant to Eliot’s Claims. Jill Marla Iantoni is the fourth adult child of Simon Bernstein.  Jill Marla Iantoni is appearing pro-se and was formerly represented by counsel, Adam M. Simon. (Ex. 4, Aff. of Jill Iantoni, ¶2, ¶3, ¶6 and ¶23)
10. Pamela Beth Simon is a co-Plaintiff and has been named as a third-party defendant to Eliot’s Claims.  Pamela Beth Simon is the second adult child of Simon Bernstein. Pamela Beth Simon and is represented by counsel, Adam M. Simon. (Ex. 5, Aff. of Pam Simon,
¶2, ¶3, ¶6 and ¶38.)

11. Heritage is the successor life insurer to the original insurer, Capitol Banker Life, that originally issued the Policy in 1982. Heritage was terminated as a party on February 18, 2014 when the court granted Heritage’s motion to dismiss itself from the Interpleader litigation after having deposited the Policy Proceeds with the Registry of the Court pursuant to an Agreed Order.  The amount of the Policy Proceeds (plus interest) on deposit with the Registry exceeds
$1.7 million. (Dkt. #101 and Ex. 1, Aff. of Ted Bernstein, ¶30)

12. J.P. Morgan Chase Bank, N.A., (“J.P. Morgan”) was named as a third-party Defendant by virtue of Heritage’s counterclaim for Interpleader.  In its claim for Interpleader, Heritage named J.P. Morgan, as a successor to First Arlington National Bank (described above).
J.P. Morgan filed an appearance and answer to Heritage’s counterclaim for Interpleader in which it disclaimed any interest in the Policy Proceeds. J.P. Morgan then filed a motion for judgment
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on the pleadings to have itself dismissed from the litigation, and the court granted the motion. As a result, J.P. Morgan was terminated as a party on March 12, 2014. (Dkt. #105;
Ex. 1, Aff. of Ted Bernstein, ¶31)

13. William Stansbury filed a motion to intervene in this action, but his motion to intervene was denied, and he was terminated as a non-party intervenor on January 14, 2014. (Dkt. #74; Ex. 1, Aff. of Ted Bernstein, ¶32)
14. Adam M. Simon is counsel himself, and for the Bernstein Trust, Ted Bernstein (individually and as trustee), Pamela B. Simon, David B. Simon, The Simon Law Firm, and STP Enterprises, Inc. four of the five adult children of Simon Bernstein.  Adam M. Simon was named a third-party defendant to Eliot’s Claims.  Adam M. Simon is the brother-in-law of Pamela B. Simon, and the brother of David B. Simon. (Ex. 1, Aff. of Ted Bernstein, ¶33)
15. National Service Association, Inc. (of Illinois) was a corporation owned by the decedent, Simon Bernstein.  According to the public records of the Secretary of State of Illinois, National Service Association, Inc. (of Illinois) was dissolved in October of 2006. There is no record of Eliot having obtained service of process upon National Service Association, Inc. because it is dissolved and has been for over 7 years.  (Ex. 1, Aff. of Ted Bernstein, ¶34)
16. Donald R. Tescher, Esq. was named a Third-Party Defendant to Eliot’s Claims. Donald R. Tescher is a partner of in the firm of Tescher & Spallina. Donald R. Tescher was terminated as a party to this matter when the court granted his motion to dismiss as to Eliot’s claims on March 17, 2014. (Dkt. #106; Ex. 1, Aff. of Ted Bernstein, ¶35)
17. Tescher and Spallina, P.A. was a law firm whose principal offices were formerly in Palm Beach County, FL.  Tescher and Spallina, P.A. was named a Third-Party Defendant to Eliot’s Claims.  Tescher & Spallina, P.A. Donald R. Tescher was terminated as a party to this
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matter when the court granted his motion to dismiss as to the Eliot’s Claims. (Dkt. #106; Ex. 1, Aff. of Ted Bernstein, ¶36)
18. The Simon Law Firm was named a Third-Party Defendant to Eliot’s Claims.  The Simon Law Firm is being represented by counsel, Adam M. Simon.
19. David B. Simon is the husband of Pam Simon, and the brother of counsel, Adam

M. Simon and was named a Third-Party Defendant to Eliot’s Claims. David B. Simon is being represented by counsel, Adam M. Simon. (Ex. 6, Aff. of David Simon, ¶20 and ¶29)
20. S.B. Lexington, Inc. was a corporation formed by Simon Bernstein. According to the records of the Secretary of State of Illinois, S.B. Lexington, Inc. was dissolved on April 3, 1998. (Ex. 1, Aff. of Ted Bernstein ¶39, Dep. of David Simon, p. 51:13-18)
21. S.B. Lexington, Inc. Employee Death Benefit Trust (the “VEBA Trust”) was named a Third-Party Defendant by virtue of Eliot’s Claims, and was a Trust formed by Simon Bernstein in his role as principal of S.B. Lexington, Inc. The VEBA Trust was formed pursuant to I.R.S. Code Sec. 501(c)(9) as a qualified Employee Benefit Plan designed to provide a death benefit to certain key employees of S.B. Lexington, Inc. The VEBA was dissolved in 1998 concurrently with the dissolution of S.B. Lexington, Inc.  (Ex. 7, Dep. of David Simon, p. 51:13-18; Ex. 30, Aff. of Ted Bernstein, ¶40)
22. Robert Spallina, Esq. was named a Third-Party Defendant to Eliot’s Claims. Robert Spallina is a partner of in the firm of Tescher & Spallina, P.A.  Robert Spallina was terminated as a party to this matter when the court granted his motion to dismiss as to Eliot’s Claims on March 17, 2014. (Dkt. #106; Ex. 1, Aff. of Ted Bernstein, ¶41)
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23. S.T.P. Enterprises, Inc. was named a Third-Party Defendant to Eliot’s Claims.

S.T.P. Enterprises, Inc. has filed an appearance and responsive pleading and is represented by counsel, Adam M. Simon.   (Dkt. #47; Ex. 5, Aff. of Pam Simon, ¶25)
24. According to the records of the Secretary of State of Florida, National Service Association, Inc. (Florida) was a Florida corporation formed by Simon L. Bernstein.  National Service Association, Inc. (Florida) was named a Third-Party Defendant in Eliot’s Claims. According to the records of the Secretary of State of Florida, National Service Association, Inc. (Florida) dissolved in 2012. (Ex. 1, Aff. of Ted Bernstein, ¶42).
25. Benjamin Brown as Curator of The Estate of Simon Bernstein filed a motion to intervene in this litigation.  The court granted the motion to intervene on July 28, 2014, and as a result the Estate became a third-party claimant in the litigation. (Dkt. #121).  Subsequently, Brian O’Connell as successor Curator and Administrator Ad Litem of the Estate of Simon Bernstein filed a motion to substitute for Benjamin Brown, and the court granted the motion November 3, 2014. For purposes of this motion, Movants refer to this party as the “Estate of Simon Bernstein” or the “Estate”.  The Estate is represented by the law firm of Stamos & Trucco in this matter. (Dkt. #126; Ex. 1, Aff. of Ted Bernstein ¶43-¶44)
II. THE POLICY AND POLICY PROCEEDS


26. In 1982, Simon Bernstein, as Insured, applied for the purchase of a life insurance policy from Capitol Bankers Life Insurance Company, issued as Policy No. 1009208 (the “Policy”).  A specimen policy and a copy of the Schedule Page of the Policy are included in Movant’s Appendix to the Statement of Facts. (Ex. 2, Aff. of Don Sanders at ¶38, ¶39, ¶48,
¶52; See Ex. 14). The amount of the Policy Proceeds (plus interest) on deposit with the Registry
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of the Court exceeds $1.7 million. (Dkt. #101 and Ex. 1, Aff. of Ted Bernstein, ¶30).  The Policy defines “Beneficiary” as follows:
A Beneficiary is any person named on our [the Insurer’s] records to receive proceeds of this policy after the insured dies.  There may be different classes of Beneficiaries, such as primary and contingent.  These classes set the order of payment. There may be more than one beneficiary in a class. Unless you provide otherwise, any death benefit that becomes payable under this policy will be paid in equal shares to the Beneficiaries living at the death of the Insured.  Payments will be made successively in the following order: (emphasis added)
a. Primary Beneficiaries.
b. Contingent Beneficiaries, if any, provided no primary Beneficiary is living at the death of the Insured.
c. The Owner or the Owner’s executor or administrator, provided no Primary or Contingent Beneficiary is living at the death of the Insured.


Any Beneficiary may be named an Irrevocable Beneficiary.  An irrevocable beneficiary is one whose consent is needed to change that Beneficiary.  Also, this Beneficiary must consent to the exercise of certain other rights by the Owner. We discuss ownership in part 2.  (SoF, ¶26; Ex. 7 at bates no. JCK00101)
III. MOVANTS’ CLAIMS TO THE POLICY PROCEEDS


27. Plaintiff’s claims to the Policy Proceeds are based on their allegations that the five adult children of decedent, INCLUDING ELIOT, are the beneficiaries of The Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95, and that this same Trust is the named beneficiary of the Policy Proceeds at issue (the “Stake”). (Ex. 8, Plaintiff’s First Amended Complaint).
IV. ELIOT’ S NON-EXISTENT CLAIM TO THE POLICY PROCEEDS

28. Eliot Bernstein filed counterclaims, third-party claims and cross-claims in this litigation (“Eliot’s Claims”). (Ex. 9, Eliot’s Claims).
29. The pleading setting forth Eliot’s Claims—not including exhibits—is seventy-two pages long and consists of one hundred and sixty-three separate paragraphs.  Eliot’s Claims are devoid
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of any allegation or supporting facts to show that either Eliot or his children were ever named a beneficiary of the Policy Proceeds. (Ex. 9, Eliot’s Claims).
30. This is confirmed by the 30(b)(6) witness designated by the Insurer affirming that no Owner of the Policy ever submitted any change of beneficiary forms which were received by the Insurer that designated Eliot, or any of Eliot’s children as a beneficiary of the Policy. (Ex. 2, Aff. of Don Sanders, ¶65-¶68).
V. ELIOT’S STATUS VIS-À-VIS THE ESTATE OF SIMON BERNSTEIN

31. The case styled as In Re Estate of Simon L. Bernstein, has been pending in the Probate Division of the Palm Beach County Circuit Court in Florida since 2012.  In Re Estate of Simon
L. Bernstein, No. 502012CP004391XXXNBIH.

32. A related case styled as Ted Bernstein, as Trustee of the Shirley Bernstein Trust Agreement dtd 5/20/2008 v. Alexandra Bernstein, et. al., has been pending in the same court before the same judges since 2014 involving matters related to a testamentary trust formed by Shirley Bernstein – Simon Bernstein’s spouse -- prior to her death.  Ted Bernstein, as Trustee of the Shirley Bernstein Trust Agreement dtd 5/20/2008 v. Alexandra Bernstein, et. al, No. 502014CP003698XXXXNBIJ.  For purposes of this motion, the actions pending in Palm Beach County are referred to as the “Probate Action(s)”.
33. On December 15, 2015, after a trial was held in the Probate Actions, where Eliot Bernstein appeared and represented himself pro se, Judge John L. Phillips entered an Order including the following:
a. This was a “Final Judgment” on Count II of the Amended Complaint;

b. A trial was held on December 15, 2015 pursuant to the Court’s Order setting trial on Amended Complaint Count II;
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c. The Court received evidence in the form of documents and testimony of witnesses;

d. The Court heard argument from counsel and pro se parties who wished to argue;

e. The Court found that five testamentary documents, including the Will of Simon Bernstein and a Simon Bernstein Amended and Restated Trust Agreement dated July 25, 2012 are “genuine and authentic, and are valid and enforceable according to their terms.”

f. That based on evidence presented, “Ted S. Bernstein, Trustee, was not involved in the preparation or creation of the Testamentary Documents…Ted S. Bernstein played no role in any questioned activities of the law firm of Tescher & Spallina, P.A., who represented Simon and Shirley when they were alive. There is no evidence to support the assertion of Eliot Bernstein that Ted Bernstein forged or fabricated any of the Testamentary Documents, or aided or abetted others in forging or fabricating documents. The evidence shows Ted Bernstein played no role in the preparation of any improper documents, the presentation of any improper documents to the Court, or any other improper act, contrary to the allegations of Eliot Bernstein.

g. This ruling is intended to be a Final Judgment under Rule 9.170 of the Florida Rules of Appellate Procedure...” (Ex. 10, Probate Order of 12/15/15, Ted Bernstein, as Trustee of Shirley Bernstein Trust Agreement v. Alexandra Bernstein…Eliot Bernstein, et. al. No. 502014CP003698.) (ADD TRANSCRIPT SHOWING ELIOT ATTENDED?).”

34. On April 8, 2016, Hon. John. L Phillips entered another Probate Order including the following findings:

a. “This court determined after a trial held on December 15, 2015 that
the beneficiaries of The Simon L. Bernstein Amended and Restated Trust Agreement dated 7/25/12 (the “Trust”) are Simon Bernstein’s ‘then living grandchildren’.  Under that ruling, Simon’s children -- including Eliot – are not beneficiaries of the Trust.” (insert footnote explaining that the Trust is beneficiary of the Will”).

b. The Court has already determined in the related matter of the Shirley Bernstein Trust that Eliot Bernstein should not be permitted to continue representing the interests of his minor children, because his actions have been adverse and destructive to his children’s interest resulting in appointment of a guardian ad litem.
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c. Accordingly, the Court appoints Diana Lewis to act as Guardian ad Litem to advance and protect the interests of Jo.B, Ja.B and D.B. as the guardian sees fit.  The Guardian ad Litem will have full power and autonomy to represent the interests of the Children of Eliot Bernstein, subject to the jurisdiction and review of the court.”  (Ex. 11, Order entered 4/8/16, Eliot Bernstein, et. al v. Theodore Stuart Bernstein, et al., No. 502015CP001162).” (Ex. 11, Probate Order entered 4/8/16)


35. In this same Probate Order, Judge Philips admonished Eliot that the court intended to use its “full measure of its coercive powers” to ensure Eliot’s, and anyone acting in concert with Eliot, non-interference with the guardian ad litem appointed for Eliot’s children. (emphasis added). (Ex. 11, Probate Order entered 4/8/16).  For purposes of this motion, the two orders attached as Ex. 10 and Ex. 11 are referred to as the “Probate Orders”.


VI. THE ESTATE’S INTEREVENOR COMPLAINT

36. In its intervenor complaint, the Estate of Simon Bernstein, asserts that it has an interest in the policy because “Plaintiff cannot prove the existence of a Trust document; cannot prove that a trust was ever created; thus, cannot prove the existence of the Trust nor its status as purported beneficiary of the Policy.  In the absence of a valid Trust and designated beneficiary, the Policy Proceeds are payable to the Petitioner [Estate]…..”.  (Ex. 12 at ¶12, Estate’s Intervenor Complaint).
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VII. THE INSURER’ S INTERPLEADER ACTION

37. A copy of the Insurer’s Interpleader Action is included in Movant’s Appendix to its Statement of Undisputed Facts as (Ex. 13, Insurer’s Interpleader Action).  In its Interpleader Action, the Insurer alleges that it failed to pay the Bernstein Trust’s death claim because the claimants could not produce an original or copy of an executed trust agreement, and because the Insurer received a letter from Eliot setting forth a potentially conflicting claim. (Ex. 13 at ¶22).




Respectfully submitted,

/s/ Adam Simon 	 Adam Simon, Esq.
#6205304
303 East Wacker Drive Suite 2725
Chicago, Illinois 60601
(312) 819-0730
Attorney for Plaintiffs-Movants
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95,	)
)
Plaintiff,	)	Case No. 13 cv 3643
)	Honorable John Robert Blakey
)	Magistrate Mary M. Rowland
v.	)
) HERITAGE UNION LIFE INSURANCE ) COMPANY,	)
)	Filers:
Defendant,	)	Simon Bernstein Irrevocable
)	Insurance Trust Dated 6/21/95,
)	Ted Bernstein, as Trustee and
)	Individually,
HERITAGE UNION LIFE INSURANCE    )	Pamela B. Simon,
COMPANY	)	David Simon, Adam Simon,
)	The Simon Law Firm, and STP
)	Enterprises, Inc.  (“Movants”).
Counter-Plaintiff	)
)	APPENDIX TO PLAINTIFFS’,
)	COUNTERDEFENDANTS AND THIRD
)	PARTY DEFENDANTS
)	STATEMENT OF UNDISPUTED
)	MATERIAL FACTS IN SUPPORT OF
)	THEIR MOTION FOR
)	SUMMARY JUDGMENT
)
v.	)
) SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95	)
)
Counter-Defendant   )
and,	)
) FIRST ARLINGTON NATIONAL BANK  )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
Successor in interest to LaSalle National ) Trust, N.A., SIMON BERNSTEIN TRUST, )

Case: 1:13-cv-03643 Document #: 240-1 Filed: 05/21/16 Page 2 of 3 PageID #:3924



N.A., TED BERNSTEIN, individually and ) as purported Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd 6/21/95, ) and ELIOT BERNSTEIN	)
)
Third-Party Defendants.	)
)

)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
v.	)
)
TED BERNSTEIN, individually and	) as alleged Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd, 6/21/95      )
)
Cross-Defendant	)
and,	)
) PAMELA B. SIMON, DAVID B.SIMON,	)
both Professionally and Personally	) ADAM SIMON, both Professionally and ) Personally, THE SIMON LAW FIRM, ) TESCHER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally ) and Personally, ROBERT SPALLINA,   ) both Professionally and Personally,	) LISA FRIEDSTEIN, JILL IANTONI	)
S.B. LEXINGTON, INC. EMPLOYEE ) DEATH BENEFIT TRUST, S.T.P.	) ENTERPRISES, INC. S.B. LEXINGTON, ) INC., NATIONAL SERVICE	)
ASSOCIATION (OF FLORIDA),	) NATIONAL SERVICE ASSOCIATION ) (OF ILLINOIS) AND JOHN AND JANE ) DOES	)
)
Third-Party Defendants.	)
)



Movants, pursuant to Local Rule 56.1, submit the following appendix to their statement of uncontested material facts in support of their motion for summary judgment:
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	EXHIBIT #
	DESCRIPTION

	1
	Affidavit of Ted Bernstein

	2
	Affidavit of Don Sanders

	3
	Affidavit of Lisa Friedstein

	4
	Affidavit of Jill Iantoni

	5
	Affidavit of Pam Simon

	6
	Affidavit of David Simon

	7
	Deposition of David Simon

	8
	Plaintiff’s First Amended Complaint

	9
	Eliot Bernstein’s Answer, Counterclaims, Cross-claims, and Third-party claims

	10
	Probate Order entered 12/15/15 by Hon. John L. Phillips

	11
	Probate Order entered 4/08/16 by Hon. John L. Phillips

	12
	Estate Intervenor Complaint

	13
	Insurer’s Interpleader Complaint

	14
	Specimen Life Insurance Policy
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95,	)
)
Plaintiff,	)	Case No. 13 cv 3643
v.	)	Honorable John Robert Blakey
)	Magistrate Mary M. Rowland
) HERITAGE UNION LIFE INSURANCE ) COMPANY,	)
)	FILERS:
Defendant,	)	Simon Bernstein Irrevocable
)	Insurance Trust Dated 6/21/95,
)	Ted Bernstein, as Trustee and
)	Individually,
HERITAGE UNION LIFE INSURANCE    )	Pamela B. Simon, Adam M. Simon,
COMPANY	)	David B. Simon, The Simon Law Firm,
)	STP Enterprises, Inc. (“Movants”).
Counter-Plaintiff	)
)
)
)
v.	)
) SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95	)
)
Counter-Defendant   )
and,	)
) FIRST ARLINGTON NATIONAL BANK  )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
Successor in interest to LaSalle National ) Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and ) as purported Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd 6/21/95, ) and ELIOT BERNSTEIN	)
)
Third-Party Defendants.	)
)
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)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
v.	)
)
TED BERNSTEIN, individually and	) as alleged Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd, 6/21/95      )
)
Cross-Defendant	)
and,	)
) PAMELA B. SIMON, DAVID B.SIMON,	)
both Professionally and Personally	) ADAM SIMON, both Professionally and ) Personally, THE SIMON LAW FIRM, ) TESCHER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally ) and Personally, ROBERT SPALLINA,   ) both Professionally and Personally,	) LISA FRIEDSTEIN, JILL IANTONI	)
S.B. LEXINGTON, INC. EMPLOYEE ) DEATH BENEFIT TRUST, S.T.P.	) ENTERPRISES, INC. S.B. LEXINGTON, ) INC., NATIONAL SERVICE	)
ASSOCIATION (OF FLORIDA),	) NATIONAL SERVICE ASSOCIATION ) (OF ILLINOIS) AND JOHN AND JANE ) DOES	)
)
Third-Party Defendants.	)
)



NOW COMES, the above-referenced, Counter-defendants, Cross-defendants, and Third- party defendants by and through their counsel Adam M. Simon, (collectively referred to as “Movants”), and respectfully submit this memorandum of law in support of their motion for summary judgment as to each and every one of Eliot Bernstein’s counterclaims, cross-claims and third-party claims (collectively referred to as “Eliot’s Claims”).
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I. INTRODUCTION

Movants shall demonstrate that all of Eliot’s Claims fail as a matter of law for several related reasons.  First, Eliot has not pled a claim to the Policy Proceeds as beneficiary, because he cannot.  He was never named a beneficiary of the Policy Proceeds on the records of the Insurer and neither were his children. Next, Eliot’s Claims are indirect relying instead on the propositions that the Estate of Simon Bernstein (the “Estate”) is the beneficiary of the Policy Proceeds by default and that Eliot is a beneficiary of the Estate or a Simon Bernstein Testamentary Trust at issue in the Probate Actions.  But, as Movants will show neither proposition is true, and as a result Eliot cannot plead a viable cause of action against Movants.
After sixty-one pages of allegations – violating both the rules of civil procedure and local rules requiring concise and plain statements of fact – Eliot finally sets forth seven counts styled as fraud, civil conspiracy, negligence, legal malpractice, abuse of process, breach of fiduciary duty and conversion. But, Eliot’s Claims also share a fatal flaw, and that is he has not and cannot plead damages because he merely alludes to purported beneficial interests without providing any allegation of facts, or supporting documentation that show he is a beneficiary of either the Estate of Simon Bernstein, or the Simon Bernstein testamentary trust at issue in the Probate Actions.
To the contrary, Eliot has lost standing to participate in the Probate Actions on his own behalf after it was determined that the testamentary documents at issue in the Probate Actions are in fact valid, genuine and enforceable.  Judge John L. Philips also determined that Simon Bernstein’s grandchildren are the beneficiaries of his Estate, and none of his children are beneficiaries, including Eliot. Eliot also lacks standing to participate in the Probate Actions on behalf of his children as the court appointed a guardian ad litem to act on their behalf after finding Eliot’s actions in Florida to be “adverse and destructive” to his children’s interests.

1
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A separate basis for granting third-party defendants’ motion for summary judgment was articulated by Judge St. Eve in her Order dismissing former third-party defendants, Tescher & Spallina. Judge St. Eve found that since Eliot faces no potential liability in the instant action, Rule 14 did not authorize Eliot to file third-party claims against any third-party defendant. So, this same reasoning also applies to the remaining third-party defendants. And with regard to the sole issue raised by the Insurer’s interpleader action in the Northern District, Eliot has failed to produce any coherent set of facts, documentation or other evidence that Eliot or his children have ever been named a beneficiary of the Policy Proceeds on the records of the Insurer.
II. BACKGROUND

A. SIMON AND SHIRLEY BERNSTEIN AND THEIR ESTATES

Simon Bernstein, the insured and decedent in this matter, had a long career as a life insurance agent including owning and operating several insurance brokerages.  Simon Bernstein was married to his spouse, Shirley, for fifty-two years prior to Shirley’s death in 2010.   Simon and Shirley Bernstein had five children, whose names in order of age are as follows: Ted Bernstein, Pamela Simon, Eliot Bernstein, Jill Iantoni, and Lisa Friedstein.   All five of Simon Bernstein’s children are now adults with children of their own. Simon and Shirley Bernstein had ten grandchildren from their five children. (SoF ¶3, ¶6, ¶8, ¶9, ¶10). Simon Bernstein was the Insured under the Policy. On the day Simon Bernstein passed away in 2012, Heritage was the successor insurer to the insurance company that issued the Policy.   (SoF ¶11, ¶26).
Initially, the Bernstein Trust filed an action for breach of contract against Heritage in the Circuit Court of Cook County.  Heritage removed the action from Cook County Court to the Northern District of Illinois.  Heritage then filed a counterclaim for interpleader, and named the Bernstein Trust, Eliot Bernstein, and certain banks named in the caption above as potential
2
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competing claimants to the Policy Proceeds. With leave of court, Heritage deposited the Policy Proceeds with the Registry of the Court and was subsequently dismissed from the case. (SoF
¶11, ¶37).  After being served, Eliot Bernstein appeared pro se and filed cross-claims, counter- claims, and third-party claims (“Eliot’s Claims”) naming the existing parties and many new third-parties. (SoF ¶3, ¶25).  The Estate of Simon Bernstein was granted leave to intervene in
August of 2014.  The Estate’s intervenor complaint alleges that if no other claimant can prove up their claim, then the Estate should take the Policy Proceeds by default. (SoF ¶3, ¶25).
B. THE PARTIES

Please see SoF ¶1-¶25 for a review of the identity and status of the parties. 1

C. THE POLICY AND POLICY PROVISIONS

The Policy was originally purchased from Capitol Bankers by the VEBA in December of 1982 to insure the life of Simon Bernstein and was issued as Policy No. 1009208. (SoF ¶26).
The Policy provisions which set forth both the definitions of a beneficiary under the Policy, and the requirements for naming or changing a beneficiary of the Policy are the controlling factors in making the determination as to whom is the beneficiary of the Policy Proceeds. Bank of Lyons v. Schultz, 22 Ill.App.3d 410, 415, 318 N.E.2d 52, 57 (1st Dist. 1974) citing 2 Appelman, Insurance Law and Practice §921 (1966).
The Policy includes the Insurer’s requirements for the Policy Owner to effectuate a change of beneficiary.  With regard to changing the beneficiary, the Policy provides as follows:
The Owner or any Beneficiary may be changed during the Insured’s lifetime. We do not limit the number of changes that may be made. To make a change, a written request, satisfactory to us, must be received at our Business Office.  The change will take effect as of the date the request was signed, even if the Insured dies before we receive it. Each



1 Pursuant to Local Rule 56.1, Movants are concurrently filing their Statement of Uncontested Material Facts (“SoF”) and Appendix of Exhibits thereto.
3
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change will be subject to any payment we made or other action we took before receiving the request. (Ex. 14 at bates #JCK00103). (emphasis added).
D. THE INSURED AND INSURER

Simon Bernstein was the Insured under the Policy. (SoF, ¶26). The Insurer of the Policy changed over the life of the Policy from time to time through succession.  The Insurer has been previously dismissed from this case after having deposited the Policy Proceeds with the Registry of the Court. Prior to its dismissal, the Insurer did not dispute either the existence of the Policy or its liability for the Policy Proceeds following the death of the Insured. (SoF ¶11, ¶37)
E. THE POLICY PROCEEDS (THE “STAKE”)

In the Insurer’s Complaint for Interpleader, the Insurer represented that the net death benefit payable under the Policy was $1,689,070 (less an outstanding policy loan). (Ex. 13, at
¶17). No objections were made by any Party to this litigation regarding the amount of the Policy Proceeds that the Insurer deposited with the Registry of the Court. In short, the amount of the Policy Proceeds is undisputed. (SoF ¶11).
III. ARGUMENT

A. STANDARDS ON SUMMARY JUDGMENT

Summary judgment is appropriate when “there is no genuine issue as to any material fact” and the movant “is entitled to judgment as a matter of law.”  Simon Bernstein Irrevocable Trust Dtd 6/21/95 v. Heritage Union Life Insurance Co., et al. No. 13 C 3643 (Dkt. #220) citing Spurling v. C & M Fine Pack, Inc., 739 F.3D 1055, 1060 (7TH Cir. 2014).  The party seeking summary judgment has the burden of establishing that there is no genuine dispute as to any material fact. Id citing Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  Only disputes “that might affect the outcome of the suit…will properly preclude the entry of summary judgment.” “When the material facts are not in dispute….the sole question is whether the moving party is
4
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entitled to judgment as a matter of law.” ANR Advance Transp. V. Int’l Bhd. Of Teamsters Local 710, 153 F.3d 774, 777 (7th Cir. 1998).  If full summary judgment is not warranted, the court may grant partial summary judgment.  Fed R. Civ. P. 56(a). But, summary judgment is not warranted “if the evidence is such that a reasonable jury could return a verdict for the non- moving party,” and the Court must “construe all facts and reasonable inferences in the light most favorable to the non-moving party.  Simon Bernstein Irrevocable Trust Dtd 6/21/95, No. 13 cv 3643 citing Liberty Lobby, 477 U.S. 242, 255 (1986), Carter v. City of Milwaukee, 743 F.3d 540,
543 (7th Cir. 2014).

B. ELIOT DOES NOT PLEAD A CLAIM TO THE POLICY PROCEEDS, AND INSTEAD IS SHOPPING FOR AN ALTERNATIVE FORUM TO SEEK RELIEF HE HAS BEEN UNABLE TO OBTAIN IN THE PROBATE ACTIONS.
This motion for summary judgment does not seek a final determination that the Bernstein Trust exists and is entitled to the Policy Proceeds as beneficiary.  Instead, this motion is confined to exposing the deficiencies with Eliot’s Claims that entitle Movants to summary judgment as to those claims. Eliot’s Claims fail to set forth any facts or documents in support of his spurious allegations that either he or his children were named beneficiaries of the Policy. Eliot’s Claims relate almost exclusively to matters occurring in the Probate Actions and are devoted to seeking relief here that he was denied in Florida.  Instead of pleading a claim to the Policy Proceeds at issue in the instant litigation, Eliot pleads claims sounding in fraud, negligence, breach of fiduciary duty, conversion, abuse of legal process, legal malpractice and civil conspiracy relating primarily to the Probate Actions.  Eliot’s Claims and his efforts to amend those claims are nothing more than blatant -- but futile -- forum-shopping.
None of the prayers for relief made for each of Eliot’s Claims seek the Policy Proceeds. Instead, in section “(i)” of his prayer for relief, Eliot asks the court to seize all records regarding
5
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the Policies.  But, Eliot has all Parties’ Rule 26 production of documents including the Insurer’s records. And, Eliot had well over a year to conduct discovery. In short, this first prayer for relief is now moot because Eliot has had both access to the documents and records, and ample time to conduct discovery. (Ex. 9, pg.68).
In section “(ii)”, Eliot asks for court costs to be paid by the Parties not the Policy Owners.  This prayer for relief does not seek the Policy Proceeds. In section “(iii)”, Eliot states that he has asked the Probate Court in Florida to remove Ted Bernstein, Pam Simon, Donald Tescher and Robert Spallina from acting in any fiduciary capacity regarding the Estates of Simon or Shirley and Eliot asks this court for the identical relief.  First, Donald Tescher and Robert Spallina are no longer parties to this action as their motion to dismiss Eliot’s claims was granted. (SoF, ¶16, ¶17, and ¶22)  Second, this Court has no jurisdiction over the Estates of Simon and Shirley Bernstein as those matters are being administered and litigated in Palm Beach County, Florida. Dragen v. Miller, 679 F.2d 712 (7th Cir. 1982).   Third, as shown herein, Eliot has no standing in the Estate matters.  Fourth, Ted Bernstein was cleared of any wrongdoing and his role as Trustee was confirmed in the Probate Actions. (cite). But more to the point, once again Eliot’s third prayer for relief does not seek the Policy Proceeds. (Ex. 9, pg. 68).
In section “(iv)” Eliot complains of parties abusing their fiduciary duty and demands that such parties be required to retain non-conflicted counsel.  Although this prayer is vague, it appears to be an attempt to have counsel for Movants disqualified.  This prayer for relief was previously denied by Judge Amy St. Eve when she denied Eliot’s motion to disqualify counsel (Dkt. #91).  And again, this prayer for relief also makes no mention of the Policy Proceeds. (Ex. 9, pg.69).


6
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In section “(v)” Eliot asks the court to take judicial notice of the crimes alleged in his complaint and to use its court powers to “prevent any further crimes.” This prayer for relief is so vague on its face that it would be impossible for this court to grant or enforce the relief sought.
No specific redress is requested, and more to the point no demand is made for the Policy Proceeds. (Ex. 9, pg.70).  In section “(vi)” Eliot asks for permission to obtain ECF access. Movants have been receiving Eliot’s pleadings via ECF, and the ECF timestamps on Eliot’s pleadings indicate he has access.  In section (vii) Eliot asks for leave to amend his claims. None of these prayers for relief seek the Policy Proceeds. (Ex. 9, pg.70).
In section (viii), Eliot seeks $8 million, plus punitive damages, attorneys’ fees and costs.

Eliot’s Claims contains no allegations of fact regarding the damages alleged that have any reasonable relation to the $8 million plus punitive damages award he seeks.  And the amount he seeks certainly bears no relation to the amount of Policy Proceeds on deposit which is approximately $1.7 million.  So Eliot’s final prayer for relief seeking money damages does not request either a determination that Eliot or his children are beneficiaries of the Policy Proceeds, nor does it make a demand for an award of the Policy Proceeds. (Ex. 9, ¶70).
Eliot’s Claims are also based in part on his erroneous assumption that the determination of the beneficiary of the Policy proceeds must be made in Florida by the Probate Court, instead of the Northern District of Illinois where the Insurer filed its Interpleader and deposited the Policy Proceeds.  Eliot misapprehends the fact that the Policy Proceeds are not part of the Probate Actions because they are non-probate assets whose beneficiary is determined according to the life insurance contract, the Policy. The Policy Proceeds vested in the beneficiary of the Policy immediately upon the death of the insured. Bank of Lyons v. Schultz, 22 Ill.App.3d 410, 318 N.E.2d 52 (1st Dist. 1974).  Further, this Court has exercised its jurisdiction from the outset
7
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of this matter and it was left unchallenged by the Insurer or any other party.  In fact, it was the Insurer that removed the action to the Northern District from the Circuit Court of Cook County, and in so doing, the Insurer alleged and invoked this court’s jurisdiction over this matter pursuant to 28 U.S.C. §1335.  (SoF ¶40, and Ex. 12).   In addition, the matters and issued raised by Eliot all in involve the Probate Action in Florida, and the Federal Probate Exception precludes this court’s jurisdiction over such matters.  Storm v. Storm, 328 F.3d 941 (7th Cir. 2003).   What is also conspicuously absent from Eliot’s Claims is any set of facts or references to documentation in the Insurer’s records that support a claim to the Policy Proceeds on Eliot’s own behalf or that of his children. (SoF ¶28-¶31).  In short, Eliot has not pled a conflicting claim to the Policy Proceeds such that this court could find that he or his children were named beneficiaries of the Policy on the records of the Insurer.
C. THE ESTATE OF SIMON BERNSTEIN HAS INTERVENED AND IS ADEQUATELY REPRESENTED.

Eliot’s Claims make reference to the fact that the Estate of Simon Bernstein may be entitled to the Policy Proceeds.  But as determined by the Probate Court, Eliot is not a beneficiary and has no standing to act on behalf of the Estate or participate at all in the Probate litigation in Florida. (SoF, ¶33-¶34). The Estate is already adequately represented in the instant litigation by its personal representative and local counsel. (SoF, ¶25).   Also, the interests of Eliot’s children in the Estate are now being represented solely by the guardian ad litem. (SoF,
¶33-¶34).










8
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D. THE RECENT ORDERS ENTERED IN THE PROBATE ACTIONS, BARRING ELIOT FROM THE ESTATE PROCEEDINGS AND STRIKING HIS PLEADINGS, ALSO EFFECT TO BAR ELIOT’S PRESENCE IN THE INSTANT LITIGATION ACCORDING TO THE DOCTRINE OF COLLATERAL ESTOPPEL.


Judge John L. Phillips in the Probate Actions entered the December, 2015 Order and the April, 2016 Orders which determined that the testamentary documents at issue in Probate Actions were valid and genuine. (SoF, ¶33-¶34).  The Probate Orders bar Eliot from the Probate Actions to represent his own interests, and appoint a guardian ad litem to represent the interests of Eliot’s children in their parents’ stead.  Eliot has filed separate appeals of the Probate Orders. Despite Eliot’s pending appeals, the doctrine of collateral estoppel applies, and acts to settle material issues in the instant litigation.  The Probate Orders entered after trial include findings that (i) Eliot is not beneficiary of the Estate of Simon Bernstein; (ii) appoint a guardian ad litem for Eliot’s children; and (iii) Eliot has no standing in the Probate Actions on behalf of himself, the Estate or his children.
In Innkeepers Telemanagement v. Hummert, the court set forth the four elements that must be satisfied before collateral estoppel may be applied: (i) the issue sought to be precluded must the same as that involved in the prior action, (ii) the issue must have been actually litigated,
(iii) the determination of the issue must have been essential to the final judgment, and iv) the party against whom estoppel is invoked must be fully represented in the prior action. Innkeepers Telemanagement v. Hummert Management Group, 841 F.Supp. 241 (N.D.Ill., 1993).
Here, all four elements apply.  First, the issue Movants seek resolve by the application of collateral estoppel pertains to Eliot’s standing vis-à-vis the Estate of Simon Bernstein.
Plaintiffs’ seek to have this court declare that Eliot is collaterally estopped from (i) asserting any claims here based on his now debunked theory that Eliot is a beneficiary of the Estate or a Simon
9
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Bernstein testamentary trust at issue in the Probate Actions; (ii) asserting claims on behalf of the Estate for the same reasons; and (iii) asserting any claims on behalf of his children as they are now represented by a guardian ad litem in the Estate matters. Both Probate Orders on their face note that the determinations were made following a trial on the issues. Eliot appeared at the trial and chose to represent himself pro se’.  The trial leading to the Probate Orders is sufficient to satisfy both the “actually litigated” and “fully represented” elements required to apply the doctrine of collateral estoppel. Id at pg. 246.
Collateral estoppel is also appropriate in situations such as here where not all the parties asserting estoppel were parties in the previous action, so long as the party to be estopped was a party to that action. Here, Eliot is the party to be estopped and Eliot was a party and appeared pro se’ in the Probate Actions including at the trial leading to the final orders. Id at p. 246 citing Blonder-Tongue Lab., Inc. v. Univ. of Ill. Found., 402 U.S. 313, 349-350, 91 S.Ct. 1434, 1453, 28 L.E.2d 788 (1971).   The fact that these final orders are on appeal does not prevent the application of collateral estoppel.  Innkeepers Telemanagement, 841 F.Supp. at p.246 citing Cohen v. Bucci, 103 B.R. 927, (N.D.Ill. 1989), aff’d 905 F.2d 1111 (7th Cir. 1990).  See also, the following string of citations from Hazel v. Curtis-Wright Corp., 1992 WL 436236 (S.D. Ind., 1992):

The overwhelming majority rule in the federal courts is that a judgment may be given res judicata effect during the pendency of an appeal. See, e.g., Erebia v. Chrysler Plastic Products Corp., 891 F.2d 1212, 1215 n. 1 (6th Cir.1989); Robi v. Five Platters, Inc., 838 F.2d 318, 327 (9th Cir.1988); Blinder, Robinson & Co. v. Securities and Exchange Commission, 837 F.2d 1099, 1104 n. 6 (D.C.Cir.1988), cert. denied, 488 U.S. 869
(1988); Wagner v. Taylor, 836 F.2d 596, 598 (D.C.Cir.1987); Taunton Gardens Co. v.
Hills, 557 F.2d 877, 879 n. 2 (1st Cir.1977); Lee v. Criterion Insurance Co., 659 F.Supp.
813, 819–20 (S.D.Ga.1987); Cohen v. Bucci, 103 B.R. 927, 931 (N.D.Ill.1989), aff'd, 905 F.2d 1111 (7th Cir.1990);  see also 18 C. WRIGHT, A. MILLER, E. COOPER, FEDERAL
PRACTICE AND PROCEDURE § 4433 AT 308 (West 1981) (“established rule in the
10
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federal courts is that a final judgment retains all of its res judicata consequences pending decision of the appeal”).
Moreover, the Seventh Circuit has previously subscribed to the majority rule that res judicata can operate despite a pending appeal. See Kurek v. Pleasure Driveway & Park District, 557 F.2d 580, 595 (7th Cir.1977), vacated on other grounds, 435 U.S. 992 (1978); see also Grantham v. McGraw–Edison Co.,444 F.2d 210, 217 (7th
Cir.1971) (“[t]he pendency of the ... late filed appeal.... did not detract from the conclusive effect of ... judgment”). In Kurek the court recited that, the federal rule is that the pendency of an appeal does not suspend the operation of an otherwise final judgment as ... collateral estoppel, unless the appeal removes the entire case to the appellate court and constitutes a proceeding de novo. Id. at 596 (quoting 1B MOORE'S FEDERAL PRACTICE ¶ 0.416[3] at 2254 (2d ed. 1974).


E. Movants’ motion as to all Third-Party Defendants added to this litigation by Eliot’s Claims, should also be granted for the reasons set forth by Judge Ste. Eve in her Order dismissing Tescher & Spallina.
. The upshot of Judge St. Eve’s Order dismissing Eliot’s Claims as to Tescher & Spallina was that Eliot was not an original defendant to Plaintiff’s First Amended Complaint, but instead was brought into this litigation by virtue of his appearance in response to the Insurer’s interpleader action.  As such, Judge St. Eve noted, Eliot faces no liability in this action. And “Rule 14 limits a defendant to joining third-parties that share or supersede the defendant’s liability to the plaintiff.” (SoF 16. Dkt. #106,at p.3, March 17, 2014 Order citing Metlife Investors USA Ins. Co. v. Ziedman, 734 F.Supp2d 304, 310 (E.D.N.Y. 2010).
Judge St. Eve dismissed Tescher & Spallina pursuant to Rule 14, finding Eliot was not authorized to bring his third-party claims against Tescher & Spallina in the instant litigation.
The causes of action brought against Tescher & Spallina are identical to the ones brought against the remaining third-party defendants. Thus, all of the third-party defendants are in the same posture as Tescher & Spallina were prior to their dismissal, and are entitled to summary judgment for the same reasons set forth by Judge St. Eve.

11
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F. Eliot’s Claims must fail he has failed to allege sufficient facts to prove damages, a necessary element to all of Eliot’s Claims.

Because Eliot’s prayers for relief do not seek the Policy Proceeds, Eliot has pled no claim to the Policy Proceeds. It has recently been determined by the Probate Orders that Eliot has no beneficial interest in the Estate, and has no standing in the Probate Actions involving the Estate.  It follows that Eliot lacks standing to pursue claims on the behalf of the Estate in the instant litigation as well.  And, Eliot has no standing to represent the interests of his children in the Estate since a guardian ad litem has now been appointed to act on their behalf.  Each of Eliot’s seven causes of action requires proof of the element of damages.  Because Eliot cannot show that he sustained damages or that he has standing to assert damages on behalf of his children or the Estate, all of Eliot’s Claims fail.
Plaintiff’s claims for fraud dismissed for failing to show fraud caused damages.  U.S for use of Ascher Brothers Co. v. American Home Assurance Co., 2013 WL 1338020 (N.D.ILL, 2003). Plaintiff’s claim for legal malpractice dismissed for failing to show damages. Northern Illinois Emergency Physicians v. Landau et. al., 216 Ill.2d 294, 837 N.E.2d 99, 297 Ill.Dec. 319 (Ill. 2005). Plaintiff’s claim for breach of fiduciary duty dismissed for failing to show damages. Sadler v. Retail Properties of America, Inc., 2014 WL 2598804 (not reported in F. Supp.2d), citing Erica P. John Fund, Inc. v. Halliburton Co., ––– U.S. ––––, 131 S.Ct. 2179, 2183 (2011), Lutkauskas v. Ricker, 998 N.E.2d 549, 560 (1st Dist., 2013).
Plaintiff’s claim for legal malpractice dismissed for failing to show damages. Northern Illinois Emergency Physicians v. Landau et. al., 216 Ill.2d 294, 837 N.E.2d 99, 297 Ill.Dec. 319 (Ill. 2005).  And, like legal malpractice claims, common law negligence claims require proof of breach of a duty of reasonable care, and damages caused by that breach. A complainant must have suffered an injury or damages in order to sustain a cause of action for negligence. Browning
12
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v. Eckland Consultants, Inc., 2004 WL 2687961 (1st Dist. 2004), Chandler v. Illinois Central Railroad. Co., 207 Ill.2d 331, 798 N.E.2d 724, 278 Ill.Dec. 340 (Ill. 2003).
Eliot’s cause of action for conversion fails for a similar reason in that one essential element to sustain a claim of conversion is to show an immediate unfettered right to the property allegedly converted.  Edwards v. City of Chicago, 389 Ill. App. 3d 350, 353, 905 N.E.2d 897,
900, 329 Ill.Dec. 59, 62 (1st Dist. 2009).  Eliot’s conversion claim does not even contain an allegation of a specific asset or piece of property that was converted much less show an unfettered right of ownership to such property.
Eliot’s Claim for abuse of process likewise fails. The Orders entered in the Probate Action have conclusively determined that Eliot had no property rights in the Estate or the testamentary trusts, and that the testamentary documents that Ted Bernstein submitted to the court were genuine, valid and binding.  Unfortunately, the administration of those estates has been mired in litigation for the last three to four years.  But, the elements for a claim of abuse of legal process is that (i) the allegedly abusive proceedings must have been instituted for an improper purpose, and (ii) there must have been an improper act in the prosecution of the proceedings. Kumar v. Bornstein, 354, Ill.App.3d, 159, 820 N.E.2d, 1167, 290 Ill.Dec. 100 (1st
Dist. 1972), Holiday Magic, Inc. v. Scott, 4 Ill.App.3d 962, 282 N.E.2d 452 (1st Dist. 1972). The purpose behind the Probate Actions instituted by Ted Bernstein and Teshcer &
Spallina in Florida was to submit the testamentary documents of Simon and Shirley Bernstein to probate in Florida and to administer their estates and trusts. Here, the proceedings were filed by the named beneficiary of a life insurance policy to pursue a death claim against a life insurer for the Policy Proceeds. Additionally, after trial in the Probate Actions, Ted Bernstein was cleared of any wrong-doing, and none of the other remaining third-party defendants were present at the

13
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trial or mentioned in the Probate Orders.  So, Eliot’s abuse of legal process claims fail for similar reasons in that Eliot has not and cannot show an improper purpose for the filing of the proceedings alleged in Eliot’s Claim for abuse of process.  Also, under Illinois law, elements for abuse of process are strictly construed because the tort is disfavored.  Id.
Eliot’s final cause of action for civil conspiracy fails to adequately identify what the underlying tort or wrongful act of the conspirators was exactly. Presumably, Eliot is alleging a conspiracy involving two or more persons committing one of the other counts pled by Eliot.
Since Movants have shown that none of those underlying counts can survive summary judgment, the conspiracy count must likewise fail.
To sum up, Eliot’s Claims set forth no direct claims on his own behalf or on behalf of his children to the Policy Proceeds.  Eliot has no standing to make a claim on behalf of the Estate. It has been determined in the Probate Action that Eliot is not a beneficiary of the Estate.   The allegations of loss by Eliot – as convoluted as they are – all rely on the supposition that Eliot has a beneficial interest in the Estate and that the actions of those Eliot has sued somehow deprived him of the property he would have inherited.  So, the fatal problem for Eliot is that it has been determined that he is not a beneficiary of the Estate in the first place.  In other words, Eliot has no viable claim against Movants because he has not and cannot show that Movants have deprived Eliot of anything.
G. A SEPARATE AND DISTINCT REASON EXISTS FOR GRANTING SUMMARY JUDGMENT IN FAVOR OF STP ENTERPRISES, INC. AS TO ELIOT’S CLAIMS, AND THAT IS ELIOT HAS MADE NO ALLEGATIONS OF WRONGDOING, -- OR RIGHT- DOING FOR THAT MATTER – PERTAINING TO STP. STP IS SIMPLY ABSENT.

Eliot’s Claims were filed on September 22, 2013, over two and one-half years ago.  Eliot had over a year to conduct discovery, and discovery has been closed for over one year. Yet, Eliot’s Claims only reference STP in a preliminary identifying, and jurisdictional paragraphs.
14
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The first 136 paragraphs of Eliot’s Claims contain the allegations of fact that purportedly support his Claims which are then set out in conclusory fashion and simply lump all counterdefendants, cross-defendants, and third-party defendants together without delineating which parties are the proper party to each specific claim. For example, Eliot’s Claims as written name all third-party defendants as being liable for his Legal Malpractice Claim, yet several of these same parties are not even attorneys or law firms, much less Eliot’s attorney.  Eliot does not allege that STP is an attorney or law firm yet it is named a third-party defendant to his legal malpractice claim.  In fact, STP appears nowhere in the 136 paragraphs of factual allegations, Eliot has failed to set forth any facts at all attributable to STP.  Thus, summary judgment is certainly warranted in favor of STP.
CONCLUSION


For all of the foregoing reasons, Movants’ motion for summary judgment as to each and every one of Eliot’s Claims should be granted in its entirety.
Respectfully Submitted,

/s Adam M. Simon

Adam M. Simon (#6205304) 303 E. Wacker Drive, Suite 2725
Chicago, IL 60601
Phone: 312-819-0730
Fax: 312-819-0773
E-Mail: asimon@chicagolaw.com
Attorney for Movants
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IN THE UNITED STATES DISTRICT COURT
(	FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION


SIMON BERNSTEIN  IRREVOCABLE	)
INSURANCE TRUST DTD 6/21/95,	)
by Ted S. Bernstein, its Trustee, Ted S.	)
Bernstein, an individual,	)
Pamela B. Simon, an individual,	) Jill Iantoni, an individual and Lisa S.	) Friedstein, an individual.	)
)
Plaintiff,	)
)
)
v.	)
)









Case No. 13 cv 3643
Honorable John Robert Blakey Magistrate Mary M. Rowland

HERITAGE UNION LIFE INSURANCE	) COMPANY,	)
)
Defendant,	)
) HERITAGE UNION LIFE INSURANCE ) COMPANY	)
)
)
)
)
Counter-Plaintiff	)
)
v.	)
) SIMON BERNSTEIN IRREVOCABLE ) TRUST DTD 6/21/95	)
)
Counter-Defendant	)
and,	)
)
FIRST ARLINGTON NATIONAL BANK  )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
Successor in interest to LaSalle National ) Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and	) (	as purported Trustee of the Simon Bernstein )
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Irrevocable Insurance Trust Dtd 6/21/95,     )
(	and ELIOT BERNSTEIN	)
)
Third-Party Defendants.	)
)


)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
V.	)
)
TED BERNSTEIN, individually and	) as alleged Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd, 6/21/95     )
)
Cross-Defendant	)
and,	)
)
PAMELA B. SIMON, DAVID B.SIMON,     )
both Professionally and Personally	) ADAM SIMON, both Professionally and ) Personally, THE SIMON LAW FIRM,        )
('	TESCHER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally  )
and Personally, ROBERT SPALLINA, ) both Professionally and Personally,	) LISA FRIEDSTEIN, JILL!ANTONI	)
S.B. LEXINGTON, INC. EMPLOYEE ) DEATH BENEFIT TRUST, S.T.P.	) ENTERPRISES, INC. S.B. LEXINGTON, ) INC., NATIONAL SERVICE	)
ASSOCIATION  (OF FLORIDA),	) NATIONAL SERVICE ASSOCIATION ) (OF ILLINOIS) AND JOHN AND JANE ) DOES	)
)
Third-Party Defendants.	)
)





AFFIDAVIT  OF TED BERNSTEIN


(
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(
I, Ted Bernstein, being duly sworn under oath, deposes and states as follows:


1. I am a resident of the City of Boca Raton, County of Palm Beach, State of Florida and am over the age of 18. Ifl were called and sworn as a witness in the above-captioned matter I could competently and voluntarily testify to the facts set forth in this Affidavit based upon my personal knowledge.

2. My legal name is Ted Stuart Bernstein. I most often go by the name Ted Bernstein.  I am also known as Ted S. Bernstein.  I have also been referred to by the nickname "Theo" by friends and family.

3. I have been employed in the life insurance industry since 1980.   I have been a licensed life insurance agent in Illinois since at least 1980, and in Florida since 2000.

4. When I use the term "Affidavit of Don Sanders" I mean that certain affidavit executed by Don Sanders, Assistant Vice President of Operations for Jackson National Life Insurance Company on April 8, 2014.
c	5.	When I use the term "Capitol Bankers", I mean Capitol Bankers Life Insurance Company.
6. When I use the term "Consenting Children'', I mean collectively four of the five adult children of Simon Bernstein, whom are Ted Bernstein, Pamela Simon, Jill Iantoni, and Lisa Friedstein.

7. When I use the term "Heritage", I mean Heritage Union Life Insurance Company.

8. When I use the term "Jackson", I mean Jackson National Life Insurance Company .

9. When I use the term "Insurer", I mean the life insurance company that was the insurer on the risk for the Policy, which started as Capitol Bankers but changed through succession from time to time.

10. When I use the term "Policy", I mean Capitol Bankers Life Insurance Policy No. 1009208 insuring the life of Simon Bernstein.

11. When I use the term "Insured", I mean Simon Bernstein.

12. When I use the term "Owner", I mean the owner of the Policy as reflected on the Insurers'
(	records from time to time.
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c·-	13.  When I use the term "Policy Proceeds", I mean the amount that was payable by the Insurer under the Policy upon the death of the insured.

14. When I use the term "Proceeds on Deposit", I mean the amount that was actually deposited by the Insurer with the Registry of the Court pursuant to the Insurers' Complaint for Interpleader.

15. When I use the term "Policy Records", I mean the records of the Insurer relating to the Policy as produced by the Insurer during the Litigation.

16. When I use the term "Litigation", I mean the above-captioned litigation.

17. When I use the term "VEBA", I am referring to the S.B. Lexington Employee Death Benefit Trust.

18. I am currently employed as President of Life Insurance Concepts, Inc. ("LIC"), a life insurance brokerage based in Boca Raton, FL.

19. I have been employed by LIC (or its predecessor) for the past 15 years, and have been employed in the life insurance industry for approximately 30 years.
(
20. From 2001 to 2012, my father, Simon Bernstein and I worked together at LIC, and shared office space in Boca Raton, FL.

21. Simon Bernstein Irrevocable Insurance Trust Dtd 6/21195 ("Bernstein Trust"), is an irrevocable life insurance trust formed in Illinois as further described below.  The Bernstein Trust is the original Plaintiff that first filed this action in the Circuit Court of Cook County.  The Insurer then filed a notice of removal to the Northern District of Illinois.  The Bernstein Trust has also been named as a Counter-defendant to the EB Claims.  The Bernstein Trust is represented by counsel, Adam M. Simon.

22. Bank of America, N.A. ("Bank of America"), was named a party by virtue of Heritage's counterclaim for Interpleader.  Bank of America was terminated as a co-Plaintiff on January 13, 2014, and the Insurer voluntarily dismissed Bank of America as a Third-Party Defendant on February 14, 2014.

23. Eliot Bernstein ("Eliot") was named a Party by virtue of Heritage's counterclaim for Interpleader, and Eliot filed third-party claims against several Parties described herein making Eliot a Third-Party Plaintiff as well.  Eliot is the third adult child of Simon Bernstein.  Eliot is
(	representing himself, and/or his children, pro se in this matter.
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( .	24. United Bank of Illinois, was named as a Third-Party Defendant in Heritage's counterclaim for Interpleader. United Bank of Illinois has never filed an appearance or answer.

25. I, Ted Bernstein, as Trustee, of the Bernstein Trust retained Plaintiff s counsel and initiated the filing of this Action.  I am is also a co-Plaintiff, individually, and has been named as a Third­ Party Defendant to the Eliot's Claims.  I am the eldest of the five adult children of Simon Bernstein.  I am represented by counsel, Adam M. Simon.

26. First Arlington National Bank was named as a Third-Party Defendant by virtue of Heritage's counterclaim for Interpleader. First Arlington National Bank was never served by Heritage, and instead Heritage served JP Morgan Chase Bank as First Arlington Bank's alleged successor and JPMorgan Chase Bank was substituted as a party in place of First Arlington National Bank on 10/16/2013.  (See    31below).

27. Lisa Sue Friedstein is a co-Plaintiff and has been named as a Third-Party Defendant to the Eliot's Claims.  Lisa Sue Friedstein is the fifth adult child of Simon Bernstein.  Lisa Sue Friedstein is represented by counsel, Adam M. Simon.

28. Jill Marla Iantoni is a co-Plaintiff and has been named as a Third-Party Defendant to Eliot's
(		Claims. Jill Marla Iantoni is the fourth adult child of Simon Bernstein. Jill Marla Iantoni is represented by counsel, Adam M. Simon.

29. Pamela Beth Simon is a co-Plaintiff and has been named as a Third-Party Defendant to the EB Claims.  Pamela Beth Simon is the second adult child of Simon Bernstein. Pamela Beth Simon is represented by counsel, Adam M. Simon.

30. Heritage is an Insurer as defined above. Heritage was terminated as a party on 2/18/2014 when the court granted Heritage's motion to dismiss itself from the Interpleader litigation after having deposited the Policy Proceeds with the Registry of the Court.

31. J.P. Morgan Chase Bank, N.A., ("J.P. Morgan") was named as a Third-Party Defendant by virtue of Heritage's counterclaim for Interpleader.  In its claim for Interpleader, Heritage named
J.P. Morgan Chase Bank, N.A., as a successor to First Arlington National Bank (described above).  J.P. Morgan Chase Bank, N.A. filed an answer to Heritage's counterclaim for Interpleader in which it disclaimed any interest in the Policy Proceeds. J.P. Morgan then filed a motion for judgment on the pleadings to have itself dismissed from the litigation as party and the court granted the motion.  As a result, J.P. Morgan was terminated as a party on March 12, 2014.

(
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32. William Stansbury filed a motion to intervene in this action, but his Motion to Intervene was
(	denied and he was terminated as a non-party intervenor on January 14, 2014.

33. Adam M. Simon is counsel for the Bernstein Trust and the Consenting Children as defined below.  Adam M. Simon is not counsel for Eliot Bernstein whom has chosen to represent himself Pro Se in this matter.  Adam M. Simon was named a Third-Party Defendant to Eliot's Claims, and represents himself with regard to Eliot's claims.  Adam M. Simon is the brother-in-law of Pamela Beth Simon, and the brother of David B. Simon.

34. National Service Association, Inc. (of Illinois) was a corporation owned by the decedent, Simon Bernstein and was named a Third-Party Defendant to Eliot's Claims.  According to the public records of the Secretary of State of Illinois, National Service Association, Inc. (of Illinois) was dissolved in October of 2006. (See Ex. 21)

35. Donald R. Tescher, Esq. was named a Third-Party Defendant by virtue of the EB Claims. Donald R. Tescher is a partner of in the firm of Tescher & Spallina, P.A. Donald R. Tescher was terminated as a party to this matter when the court granted his motion to dismiss as to Eliot's Claims on March  17, 2014.

36.  (
c
)Tescher and Spallina, P.A. is a law firm whose principal offices are in Palm Beach County, FL. Tescher and Spallina, P.A. was named a Third-Party Defendant to Eliot's Claims.  Tescher & Spallina, P.A. Donald R. Tescher was terminated as a party to this matter when the court granted his motion to dismiss as to the Eliot's Claims on March 17, 2014.

37. The Simon Law Firm was named a Third-Party Defendant to Eliot's Claims.  The Simon Law Firm is being represented by counsel, Adam M. Simon.

38. David B. Simon is the husband of Pamela Beth Simon, and the brother of counsel, Adam M. Simon and was named a Third-Party Defendant to Eliot's Claims.  David B. Simon is being represented by counsel, Adam M. Simon.

39. S.B. Lexington, Inc. was a corporation formed by Simon Bernstein. According to the records of the Secretary of State of Illinois, S.B. Lexington, Inc. was voluntarily dissolved on April 3, 1998. (See Ex. 9).





(
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40.  (
c
)S.B. Lexington, Inc. Employee Death Benefit Trust (the "VEBA Trust") was named a Third­ Party Defendant to Eliot's Claims, and was a Trust formed by Simon Bernstein in his role as principal of S.B. Lexington, Inc.  The VEBA Trust was formed pursuant to I.R.S. Code Sec. 501(c)(9) as a qualified Employee Benefit Plan designed to provide a death benefit to certain key employees of S.B. Lexington, Inc.  The VEBA was dissolved in 1998 upon dissolution of S.B. Lexington, Inc.

41. Robert Spallina, Esq. was named a Third-Party Defendant to Eliot's Claims.  Robert Spallina is a partner of in the firm of Tescher & Spallina, P.A. Robert Spallina was terminated as a party to this matter when the court granted his motion to dismiss as to Eliot's Claims on March 17, 2014.

42. National Service Association, Inc. (Florida) was named a Third-Party Defendant to Eliot's Claims.  According to the records of the Secretary of State of Florida, National Service Association, Inc. (Florida) was a Florida corporation and was dissolved in 2012.  (See Ex. 22)

43. Benjamin Brown as Curator of The Estate of Simon Bernstein filed a motion to intervene in this litigation.  The court granted the motion to intervene on July 28, 2014, and as a result the Estate became a third-party claimant in the litigation.

44.  (
c
)Subsequently, Brian O'Connell as successor Curator and Administrator Ad Litem of the Estate of Simon Bernstein filed a motion to substitute for Benjamin Brown, and the court granted the motion November 3, 2014.

45. According to the Policy Records, the Policy was issued by Capitol Bankers in 1982. I have reviewed and made myself familiar with the Policy Records which start with bates no. JCKOOOOO l and end at bates no. JCK001324.

46. I have also reviewed and made myself familiar with Plaintiff's document production made pursuant to Fed. R. Civ. P. 26.  A true, accurate and complete set of copies of those documents were served upon the other parties to this Litigation and were stamped with bates no. BTOOOOO 1- BT000112.

47. Following the death of Simon Bernstein, I participated in and conducted diligent searches of Simon Bernstein's home, office and condominium all located in Palm Beach County, Florida. All of the records I located pertaining to the Policy and/or Bernstein Trust were turned over to Simon Bernstein's attorneys, whose names are Robert Spallina and Donald Tescher.

48. I am aware that the documents produced by Plaintiffs in this matter also contain documents located by David Simon and Pamela Simon in their offices in Chicago, Illinois.
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49. As of the date of this Affidavit, no documents that I am aware of have been located and/or
(	produced in this Litigation by any Party that appear to be the original Policy contract.

50. As of the date of this Affidavit, no documents that I am aware of have been produced in this Litigation by any Party that appear to be executed originals or executed copies of:

(a) the "S.B. Lexington Employee Death Benefit Trust"; or
(b) the "Simon Bernstein Irrevocable Insurance Trust dated June 21, 1995", or
(c) any purported trust named the "Simon Bernstein Trust, N.A.".

51. From my review of the records, on the date of issuance the sum insured (or death benefit) of the Policy was $2 million.  (See Ex. 5 at Schedule Page, bates no. JCK001021).

52. The Insurer produced a document that is titled "Financial Activity from Issue" and references the Policy number. (See Ex. 1.)

53.  (
c
)The financial activity report produced by Insurer indicates that the amount of the Policy Proceeds at the time of the Insured's death was $1,689,070.00. (See Ex. 1, at bates no. JCK0010201).

54. Plaintiffs have submitted a copy of the receipt from the Registry of the Court for the Northern District of Illinois (the "Registry") which reflects a deposit of the Policy Proceeds, a total of
$1,703,567.09 deposited by the Insurer on June 26, 2013. (See Ex. 2).

55. According to the receipt, this deposit represented the Policy Proceeds of $1,689,070.00, less a deduction for a policy loan, plus interest paid from the date of Simon Bernstein's death until the date of deposit with the Registry. I concur with the calculation of the Policy Proceeds and that the amount reflected on the receipt evidences the Insurers payment of the Policy proceeds pursuant to its Interpleader Action. (See Ex. 2)

56. According to the Part I of the application for the Policy, the Policy Owner at issuance was "First Arlington National Bank, Trustee of S.B. Lexington Employee Death Benefit Trust".
(See Ex. 3)

57. According to Part I of the application, the beneficiary at issuance was designated as follows: "First Arlington National Bank, Trustee of S.B. Lexington Employee Death Benefit Trust". (See Ex. 3)

58. According to Part I of the application, Simon Bernstein's employer at the time of issuance was (	S.B. Lexington, Inc. and his title was listed as Chairman of the Board. (See Ex. 3)
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(	59. During the application process, the Insurer conducted a routine underwriting investigation of Simon Bernstein prior to approving his policy.  Part of that investigation was conducted by a company called Equifax, which is a company widely used in the insurance industry for underwriting investigations.  In the Equifax report, the purpose of the insurance being provided by the Policy was stated as follows: "The beneficiary of this policy is the First Arlington  National Bank, trustee of the S.B. Lexington, Inc. employee death benefit trust.  The insurance will be paid to the trust, and the trust will determine the manner in which the benefits are to be paid and to whom it will be paid.  Normally, benefits are paid to family members."  (See Ex. 20)

60. In 1982, the year the Policy was issued, I shared office space with Simon Bernstein in Chicago, IL and can confirm that at that time, Simon Bernstein was employed by S.B. Lexington, Inc., which was a life insurance brokerage located in Chicago, IL.

61. In the early 1980's, while I was sharing office space with Simon Bernstein and S.B. Lexington, Inc., I was a licensed insurance agent and participated in the marketing of qualified employee benefit plans for closely held corporations.  The plans were qualified as Voluntary Employee Benefit Associations under I.R.S. Code Sec. 501(c)(9).  The S.B. Lexington VEBA was designed to insure the lives of S.B. Lexington employees and the ultimate beneficiaries of the death
benefit was each insured employee's designated beneficiary.
(
62. Simon Bernstein whom was also a licensed insurance agent also marketed the VEBA Plans on behalf of S.B. Lexington, Inc.

63. In my experience as an insurance agent, and more specifically in my experience with the sales of life insurance policies issued through a Voluntary Employee Benefit Association, the original of the life insurance policy would be delivered by the insurer to the insurance agent whom would then deliver it to the policy to the owner of the policy as listed on the application.  On the application, the initial owner was listed as First Arlington National Bank as Trustee for the S.B. Lexington Employee Death Benefit Trust.

64. In late 1982, First Arlington National Bank was located in Arlington Heights, Illinois.  First Arlington National Bank was the Trustee of the VEBA and was thus acting on behalf of the VEBA as Owner of the Policy.  In my experience the insurer would have delivered the original Policy to the agent whom would then deliver the Policy to the original Owner.  The agent whom signed the application for the Policy was my father Simon Bernstein whose offices were located in Chicago, Illinois.  The delivery of the Policy to the Owner would have occurred in Arlington Heights, Illinois.

(
'
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65.  (
(
)A document produced by Plaintiffs is a copy of a form entitled S.B. Lexington, Inc. Employee Death Benefit Plan and Trust Beneficiary Designation for plan member, Simon Bernstein (the "VEBA Beneficiary Designation"). (See Ex. 4)

66. Having worked for my father and with my father for many years, I have seen his signature on a multitude of occasions and am very familiar with it.  I recognize the two signatures on Ex. 4 as the signatures of my father, Simon Bernstein.

67. The VEBA Beneficiary Designation form is dated "8-26-95", and in it Simon Bernstein designates the "Simon Bernstein Irrevocable Insurance Trust" as his beneficiary to receive the death benefit under the VEBA. (See Ex. 4)

68. A document bearing bates no. JCK1098-JCK1117 produced by the Insurer is a specimen policy form for the Policy.  On page JCK001099, the specimen policy includes the product name "CURRENT VALUE LIFE".   A document produced by.the Insurer bearing bates no. JCK001021 is a copy of the Schedule Page that was included with the Policy.  The Schedule Page indicates the Policy was a "Current Value Life" plan issued on December 27, 1982, insuring the life of Simon Bernstein with a "sum insured" of $2 million.   (See Ex. 5).

69. A document produced by the Insurer bearing bates no. JCK001023 through JCK001024 is a
(	copy of a Current Value Life, Statement of Policy Cost and Benefit Information which is an
illustration of projected values and benefits of the Policy. This Statement of Policy Cost and Benefit Information indicates on its face that it was produced on the issue date of the Policy, December 27, 1982.  (See Ex. 6).

70. On or about June 5, 1992, a letter was submitted on behalf of the Policy Owner informing the Insurer that LaSalle National Trust was being appointed as successor trustee.  On June 17, 1992, the Insurer acknowledged the change of ownership and designated the Policy Owner on its records as LaSalle National Trust, N.A., as Successor Trustee. (See Ex. 7).

71. The Policy records indicate that on or about November 27, 1995, Capitol Bankers received a "Request Letter" signed by LaSalle National Trust, N.A. in their capacity as Trustee, as Policy Owner, and the Request Letter contained the following requested changes to the Policy:

(a) LaSalle National Trust, N.A. as Trustee was designated as the primary beneficiary of the Policy; and
(b) The Simon Bernstein Irrevocable Insurance Trust Dated June 21, 1995 was designated as the contingent beneficiary. (See Ex. 8)
c
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72. Though the name of the Trust on the Request Letter was set forth as stated in Par. 69(b) above, it was apparently abbreviated upon input into the Insurer's systems as Simon Bernstein Ins. Trust Dated 6/21/95. (See Ex. 8)

73. On November 27, 1995, Capitol Bankers sent correspondence to LaSalle National Trust N.A., as Successor Trustee acknowledging the changes in beneficiaries.  (See Ex. 8)

74. On April 3, 1998, S.B. Lexington was voluntarily dissolved. (See Ex. 9)

75. Upon the dissolution of S.B. Lexington , Inc., the VEBA was also dissolved and the ownership of the Policy was changed in April of 1998. According to the Policy Records and the Aff. of Don Sanders, in April of 1998, LaSalle National Trust, as successor Trustee submitted a change of owner which designated Simon Bernstein as the Owner of the Policy. (See Aff. of Don Sanders at,61 and Ex. 10)

76. After reviewing the Policy Records, and the Affidavit of Don Sanders, I concur with Don Sanders that on the date of death of Simon Bernstein, the Owner of the Policy was Simon Bernstein, the primary beneficiary was designated as LaSalle National Trust, N.A. as Successor Trustee, and the Contingent Beneficiary was designated as Simon Bernstein Irrevocable
( -	Insurance Trust dated June 21, 1995.  (See Ex. 8 and Aff. of Don Sanders,   56)
77. According to the Insurer's pleading of its Interpleader Action, following the death of Simon Bernstein, the Insurer received conflicting claims to the death benefit proceeds.  The Insurer received claims on behalf of the Simon Bernstein Irrevocable Insurance Trust dated June 21, 1995 and a conflicting claim in the form of a letter from Eliot Bernstein. (See Ex. 25 at p. 3)

78. Eliot Bernstein's wife is named Candice Bernstein, and they have three children named Joshua Bernstein, Jacob Bernstein, and Daniel Bernstein.

79. According to the Policy Records and Aff. of Don Sanders, no one named Eliot Bernstein was ever designated as a primary or contingent beneficiary of the Policy.  (Aff. of Don Sanders at
,65)

80. According to the Policy Records and Aff. of Don Sanders, no one named Joshua Bernstein was ever designated as a primary or contingent beneficiary of the Policy. (Aff. of Don Sanders at
,66)

81. According to the Policy Records and Aff. of Don Sanders, no one named Jacob Bernstein was ever designated as a primary or contingent beneficiary of the Policy.
(	(Aff. of Don Sanders at 67)
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(	82.  According to the Policy Records and Aff. of Don Sanders, no one named Daniel Bernstein was ever designated as a primary or contingent beneficiary of the Policy. (Aff. of Don Sanders at
,68)

83. According to the Policy Records and Aff. of Don Sanders, no Owner of the Policy ever submitted a beneficiary designation which designated Simon Bernstein Trust, N.A. as a beneficiary of the Policy. (Aff. of Don Sanders at ,69).

84. According to the Policy Records, no Owner of the Policy ever submitted a beneficiary designation which designated "Simon Bernstein's  estate", "the Estate of Simon Bernstein" or "the Estate" as beneficiary.

85. The last beneficiary designation submitted by the Policy Owner and acknowledged by the Insurer prior to the death of the Insured is Bates No. JCK000370.  The primary beneficiary designation is "LaSalle National Trust, N.A., Trustee", and the contingent beneficiary is "Simon Bernstein Irrevocable Insurance Trust dated June 21, 1995".   (See Aff. of Don Sanders at ,72 and Ex. 8 all 4 pages).

86. According to the Policy Records, the last change of Owner submitted on the Policy prior to the
(	death of the insured was on or about April 3, 1998. (See Aff. of Don Sanders and Ex. 11).

87. According to the Policy Records and the Aff. of Don Sanders, the Insurer received no notices of claims from any of the following individuals or entities:

a) The VEBA;
b) Any of the Bank Trustees of the VEBA;
c) Adam Simon;
d) David Simon;
e) The Simon Law Firm ; or
f)	STP Enterprises, Inc.

(See Aff. of Don Sanders at,77).


88. In 1995, I was sharing office space with Simon Bernstein in Chicago, IL.   My sister, Pam Simon, and brother-in-law, David Simon also shared office space with us.  In the summer of 1995, Simon Bernstein discussed with me that he was forming a life insurance trust for the Policy, and that I would be named one of the trustees for the life insurance trust.  He also
indicated that my mother, Shirley Bernstein would be named the initial trustee.
(
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89.  (
(
)Prior to Shirley Bernstein's passing on December 8, 2010, I had never been asked to exercise any powers on behalf of the Bernstein Trust as Trustee, and I believed that Shirley Bernstein was then acting as Trustee.

90. My father, Simon Bernstein, passed away less than two years after my mother, and during that time prior to Simon Bernstein's passing, I was not asked or required to exercise any powers as Trustee of the Bernstein Trust.

91. A copy of the Death Certificate of Simon Bernstein is attached hereto. (See Ex. 12).

92. In 2011, the Policy lapsed due to a missed premium payment.

93. In 2011, I assisted my father with completing the necessary paperwork and underwriting required by the Insurer to reinstate the Policy. (See Ex. 13).

94. Approximately one year before his death, my father took the necessary administrative steps and paid the required premium, and the Policy was reinstated by the Insurer. (See Ex. 14).

95. During the reinstatement process in 2011, my father reinstated the Policy without making any changes to the Owner and Beneficiary of the Policy.
(
96. On or about July 25, 2012, my father executed his last Will which has been filed and is being administered in Probate Court in Palm Beach County, Florida.  A true and accurate copy of the Will as filed with the Clerk of the Court in Palm Beach County is included in Movant's Appendix to its Statement of Undisputed Facts.  In his Will at if9, Simon Bernstein expressly reaffirmed his beneficiary designations made under any insurance contract.  (See Ex. 24 at   9).

97. Following the death of my father, my sister, Pamela Simon, and brother-in-law, David Simon conducted searches of their office files and records, and David Simon located two unexecuted drafts of the Bernstein Trust in their offices.  One of the unexecuted drafts was found on David Simon's computer database which dates back to 1990's when David Simon, Pamela Simon, and Simon Bernstein shared office space in Chicago, Illinois.  Ex. 15 includes a printout of metadata from the computer file for this draft of the Bernstein Trust indicating it was last modified on June 21, 1995. (See Ex. 15 and Aff. of D. Simon),

98. A second draft of the Bernstein Trust was located as a hard copy inside a file folder within the stored files of David Simon.  (See Ex. 16 and Aff. of D. Simon).


(
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99.  (
(
)According to the drafts of the Bernstein Trust, and the facts surrounding the execution of the Bernstein Trust by Simon Bernstein, as told to me by David Simon, I was appointed as successor trustee of the Bernstein Trust. (See Ex. 15, and Ex. 16, and Aff. of D. Simon.)

100. I am willing and competent and have been acting as Trustee of the Bernstein Trust in accordance with the intent of the Granter, Simon Bernstein and with the authorization and consent of the Consenting Children.

101. Both drafts of the Bernstein Trust at Article  Seven have virtually identical provisions regarding the distribution of the Policy Proceeds upon the death of Simon Bernstein.  Both drafts of the Bernstein Trust provide as follows:  "Upon my death, the Trustee shall divide the property of the Trust into as many separate Trusts as there are children of mine who survive me and children of mine who predecease me leaving descendants who survive me.  These trusts shall be designated respectively by the names of my children."  One of the drafts goes on to identify the five children by name. (See Ex. 15 and Ex. 16 at Article Seven)

102. Simon Bernstein had five children, and all of them survived him.  The five adult children of Simon Bernstein are Ted Bernstein, Pamela Simon, Eliot Bernstein, Jill Iantoni and Lisa Friedstein.
(	103.	The Five Children had a total of ten children, and as a result Simon Bernstein had ten grandchildren whose names, year of birth, and parent are as follows:

	
i)
	
Alexandra Bernstein
	D.O.B.
1988
	PARENT
Ted

	ii)
	Eric Bernstein
	1989
	Ted

	iii)
	Molly Simon
	1990
	Pam

	iv)
	Michael Bernstein
	1992
	Ted

	v)
	Max Friedstein
	1996
	Lisa

	vi)
	Joshua Bernstein
	1997
	Eliot

	vii)
	Carly Friedstein
	1998
	Lisa

	viii)
	Jacob Bernstein
	1999
	Eliot

	ix)
	Julia Iantoni
	2001
	Jill

	x)
	Daniel Bernstein
	2002
	Eliot



104. In the draft of the Bernstein Trust attached hereto as Ex. 15, at Article Eight, the Five Children are each identified by name.  None of the ten grandchildren's names appear in the document.

(
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105.  (
(
)I have attached a diagram that illustrates Simon Bernstein's intention and plan to ensure that the Policy Proceeds were ultimately for the benefit of the Bernstein Trust.  The diagram (Ex. 17) illustrates that in Option A had the Primary Beneficiary continued to exist at the time of Simon Bernstein's death, then by virtue of the VEBA Beneficiary Designation  Simon Bernstein executed which named the Bernstein Trust as beneficiary of the VEBA Trust (Ex. 4), the Policy proceeds would have been paid from the Insurer to the VEBA Trust and distributed by the
VEBA Trustee to the Bernstein Trust.  (See Ex. 17)


106. In this case, as explained in if71 and if72 above, the VEBA ceased to exist in 1998, long before Simon Bernstein passed away.  As a result there was no primary beneficiary in existence at the time the Insured' s death.  At the time of Simon Bernstein's death, the contingent beneficiary of the Policy was the Bernstein Trust. By naming the Bernstein Trust as Contingent Beneficiary, Simon Bernstein ensured that the Policy Proceeds would be paid to the Bernstein Trust whether or not the VEBA continued to exist.  (See Option B on Ex. 17).


107. In addition to records relating to the Policy at issue, my sister Pamela Simon, located
records relating to another life insurance policy issued by Lincoln Benefit Life on the life of Simon Bernstein in 1994 (the "Lincoln Policy").  This Policy was purchased through a life
(	insurance brokerage known as STP Enterprises, Inc. which in the 1990's was co-owned by
Simon Bernstein, Pamela Simon and David Simon.

108. This second policy was issued by Lincoln Benefit Life as policy no. U0204204 in June of 1994 with Simon Bernstein as the initial owner and insured (the "Lincoln Policy").  In August of 1995, the ownership of the Lincoln Policy was changed by Simon Bernstein to the Bernstein Trust.  The Lincoln Benefit Life policy lapsed several years prior to Simon Bernstein's death. The transfer of ownership form contained the name of the Bernstein Trust and its tax        identification number, identified Shirley Bernstein as trustee, and also contains the witnessed signature of Simon Bernstein. The Lincoln Policy lapsed in 2006 for non-payment of premium approximately six years prior to my father's passing.

109. The Consenting Children are all in agreement regarding the following facts, and the intent of our father, Simon Bernstein, with regard to the Policy and Policy proceeds:

a) At the time of Simon Bernstein's death, Simon Bernstein was the owner of the Policy;

b) In June of 1995, Simon Bernstein formed the Simon Bernstein Irrevocable Insurance Trust Dated June 21, 1995;
(
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c) In November of 1995, the VEBA as Owner submitted a Request to the Insurer designating the VEBA as primary beneficiary, and the Bernstein Trust as second or contingent beneficiary.

d) In 1998: (i) S.B. Lexington, Inc. was voluntarily dissolved; (ii) the VEBA was terminated and (iii) the VEBA as Owner submitted a change of Owner to the Insurer designating Simon Bernstein as Owner of the Policy.

e) On the date of Simon Bernstein's death, Simon Bernstein was the Owner of the Policy and the sole surviving beneficiary of the Policy was the contingent beneficiary, the Bernstein Trust;

f) Following the death of my mother, Shirley Bernstein, and according to the drafts of
the Bernstein Trust and the intent of Simon Bernstein, Ted Bernstein was appointed to act as successor Trustee;

g) Each of the Consenting Children have signified their consent to a court appointment affirming Ted Bernstein's role as Trustee.

h) The beneficiary of the Policy Proceeds is the Bernstein Trust;

i) The beneficiaries of the Bernstein Trust are the five adult children--Ted, Pam, Eliot,
(	Jill and Lisa--to share equally, twenty percent each;
j) The sole asset of the Bernstein Trust is the Policy Proceeds, and the distribution of such proceeds to the five children of Simon Bernstein and any administrative matters related to the termination of the Trust are the only remaining acts required of the Trustee;

k) The four consenting children of Simon Bernstein agree that upon entry of a judgment in favor of the Plaintiffs declaring that the Bernstein Trust is beneficiary of the Policy Proceeds, counsel for Bernstein Trust, Adam M. Simon, shall be authorized to present the judgment to the Registry and have the Registry distribute the Policy Proceeds in a check payable as follows:

"The Simon Law Firm Client Trust f/b/o Simon Bernstein Irrevocable Insurance Trust Dated June 21,  1995";

1) The Policy Proceeds shall then be deposited to The Simon Law Firm Client Trust Account and shall be disbursed as follows:

i) First to the payment of attorney Adam M. Simon's fees and costs;

ii) Retention of $5,000.00 in the Simon Law Client Trust Account for the
(	benefit of the Bernstein Trust in order to pay for any professional
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 (
(
)expenses, i.e. accounting or legal, related to the final distribution of the Trust Assets and termination of trust.  Any remaining balance after payment of such expenses shall be distributed to the five adult children in equal shares;

iii) The balance to be split equally among the five adult children of Simon Bernstein;

iv) Each Beneficiary that receives a share of the Policy proceeds shall execute and deliver to the Trustee (or Adam M. Simon) a receipt for such payment received; and

v) Along with the distributions, the Trustee shall provide each beneficiary with a final accounting of the distributions made from the Policy Proceeds.


110. Plaintiffs, the Bernstein Trust, Ted Bernstein as Trustee and the Consenting Children submit the following evidence of the existence and terms of the trust:

a) The SS-4 Form containing the name of the Bernstein Trust, the tax identification
(	number of the Bernstein Trust, and the signature of the initial trustee, Shirley Bernstein.
(See Ex. 19);

b) The VEBA Beneficiary designation form containing the name of the Bernstein Trust and the signature of the grantor, Simon Bernstein. (See Ex. 4);

c) The Policy beneficiary designation form designating the Bernstein Trust as the contingent beneficiary.   (See Ex. 8);
d) A copy of two unexecuted drafts of the Bernstein Trust Agreement (See Ex. 15 and
Ex. 16).

e) My Affidavit and the Affidavits of David Simon, and each of the four consenting children.

f)  The Affidavit provided by the Insurer, of Don Sanders, also references Policy records that confirm the designation of the Bernstein Trust as contingent beneficiary of the Policy.



(
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g)  (
(
)The Lincoln Benefit Life change of ownership form for the second policy transferring the ownership of the Lincoln Benefit Life policy from Simon Bernstein to the Bernstein Trust.  This form contains the name of the Bernstein Trust, identifies Shirley Bernstein as Trustee, and has a witnessed signature of Simon Bernstein. (See Ex. 18).

h) The Equifax investigation report from 1982 which indicates that at the time of issuance the benefits of the insurance policy would be paid to the VEBA, and then as stated in the inspection report, "normally those benefits are paid to family members." (See Ex. 20).



111. Plaintiffs submit the following evidence of the terms of the Bernstein Trust, including its designated beneficiaries and trustees:

a) The two unexecuted copies (one of which contains contemporaneous handwritten notes) of the Bernstein Trust Agreement;

b) The Lincoln Benefit Life change of ownership form for the second policy
 (
c
)transferring the ownership of the Lincoln Benefit Life policy from Simon Bernstein to the Bernstein Trust.  This form contains the name of the Bernstein Trust, identifies Shirley Bernstein as Trustee, and has a witnessed signature of Simon Bernstein. (See Ex. 18).

c) The SS-4 Form containing the name of the Bernstein Trust, the tax identification number of the Bernstein Trust, and identifying the initial trustee, Shirley Bernstein. (See Ex. 19);

d) Declarations or Affidavits of Ted Bernstein, David Simon, Pam Simon, Jill Iantoni, and Lisa Friedstein.

e) The Equifax investigation report from 1982 which indicates that at the time of issuance the benefits of the insurance policy would be paid to the VEBA, and then as stated in the inspection report of Simon Bernstein, "normally those benefits are paid to family members." (See Ex. 20).








(
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(


112. I agree to waive and do not claim any compensation for acting as Trustee of the Bernstein Trust, but I do reser\fe the right to Claim reim bursement for a.n ly costs l incur such as lega.I, or accounting fees in connection with the final distribution.







FURTHER AFFIANT SAYETH NAUGHT.

 	· 	
.  ernstem .
(	[image: ]
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(
'


IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION


SIMON BERNSTEIN IRREVOCABLE	)
INSURANCE TRUST DTD 6121195 ,	)
by Ted S. Bernstein, its Trustee, Ted S.	)
Bernstein, an individual,	)
Pamela B. Simon, an individual,	) Jill Iantoni, an individual and Lisa S.	) Friedstein, an individual.	)
)
Plaintiff,	)
)
)
v.	)
)









Case No. 13 cv 3643 Honora ble Amy J. St. Eve
Magistrate Mary M. Rowla nd

HERITAGE UNION LIFE INSURANCE	) COMPANY,	)
)
Defendant,	)
----------------------------------------------------	)
HERITAGE UNION LIFE INSURANCE	)
COMPANY	)
)
)
)
)
Counter-Plaintiff	)
)
v.	)
)
SIMON BERNSTEIN IRREVOCABLE	) TRUST DTD 6/21/95	)
)
Counter-Defendant   )
and,	)
)
FIRST ARLINGTON NATIONAL BANK   )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
Successor in interest to LaSalle National       )
(
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 (
c
)Trnst, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and ) as purported Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd 6/21/95,  ) and ELIOT BERNSTEIN	)
)
Third-Patty Defendants.	)
)

)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
v.	)
)
TED     BERNSTEIN,      individually      and	) as alleged Trustee of the Simon Bernstein     )  Irrevocable  Insurance  Trust  Dtd,  6/21/95       )
)


and,

Cross-Defendant	)
)
)

PAMELA B. SIMON, DAVID B.SIMON,    )
both Professionally and Personally	) ADAM SIMON, both Professionally and ) Personally, THE SIMON LAW FIRM, ) TESCHER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally ) and Personally, ROBERT SPALLINA,   ) both Professionally and Personally,	) LISA FRIEDSTEIN, .TILL!ANTONI	)
S.B. LEXINGTON, INC. EMPLOYEE         )
DEATH BENEFIT TRUST, s:r.P.	)
ENTERPRISES, INC. S.B. LEXINGTON,   )
INC., NATIONAL SERVICE	)
ASSOCIATION (OF FLORIDA),	) NATIONAL SERVICE ASSOCIATION  ) (OF ILLINOIS) AND JOHN AND JANE ) DOES	.	)
)
Third-Party Defendants.	)
)


AFFIDAVIT OF DON SANDERS

(
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 (
c
)I .  I, Don Sanders, am a resident of the City of Mansfield, County of Tarrant, State of Texas and am over the age of 18. If I were called and sworn as a witness in this matter I could competently and voluntarily testify to the facts set forth in this Affidavit.

2. When I use the term Capitol Bankers, I mean Capitol Bankers Life Insurance Company.

3. When I use the tenn "Heritage'', I mean Heritage Union Life Insurance Company.

4. When I use the term "Jackson" I mean Jackson NationaJ Life Insurance Company.

5. When I use the te1m "Insurer", I mean the life insurance company that was the insurer of the risk for the Policy, which started as Capitol Bankers but changed through succession from time to time.

6. When I use the tenn "Policy" herein, I mean Capitol Bankers Life Insurance Policy No. 1009208 insuring the life of Simon Bernstein.

7.  (
c
)When I use the term "Insured", I mean Simon Bernstein.

8. When I use the term "Owner'', I mean the owner of the Policy as reflected on the Insurers' records from time to time.

9. When I use the te1m "Policy Proceeds", I mean either the amount that was payable by the Insurer under the Policy upon the death of the insured and/or the amount that was
actually paid by the Insurer to the Registry of the Court pursuant to the Insurers' Complaint for Interpleader.

10. When I use the term "Policy records", I mean the records of the Insmer relating to the Policy as produced by Jackson during the Litigation.

11. When I use the te1m "Litigation", I mean the above-captioned litigation.

12. When I use the te1m "VEBA", I am referring to the S.B. Lexington Employee Death Benefit Trust.

13. I am cmTently employed as Assistant Vice-President of Operations for Jackson.

14. I have been employed in Jackson's operations depa1tment for the past 11 years, and have been employed in the life insurance industry for approximately 32 years.
(
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c	15. In my role as Assistant Vice President of Operations with Jackson, I have personal knowledge regarding the policy administration and death claim practices and procedures Jackson utilizes with regard to the Capitol Bankers Life Insurance Policy at issue.

16. I am aware that I am being presented as a witness pursuant to Fed. R. Civ. P. 30(b)(6), on behalf of Jackson in response to a Subpoena for Deposition served upon Jackson by the Plaintiffs in the above-captioned matter.

17. I am aware that pursuant to Rule 30(b)(6) my statements and this Affidavit shall be relied upon as the statements of Jackson, itself.

18. I have had access to counsel for Jackson with regard to my testimony and affidavit prior to having signed this Affidavit.

19. I understand that since Heritage paid the Policy Proceeds to the Registry of the Comt, Heritage has been dismissed and is no longer a party to the Litigation.

20. I have no personal or business interest in the outcome of the Litigation including no interest in the determination by the court of the beneficiary(ies) of the Policy Proceeds.
c	21. No one from Jackson  has any interest in the outcome of this Litigation including
determination by the comt of the be°:eficiary(ies) of the Policy Proceeds.

22. I have received no compensation from any party to the Litigation in exchange for my testimony.

23. The Policy was issued by Capitol Bankers in 1982.

24. In June 1998, Capitol Bankers was acquired by Swiss Re Life & Health America, Inc.

25. In May of 2000, Capitol Bankers entered into a one hundred percent Coinsurance/Administrative Reinsurance Agreement with Reassme America Life Insurance Company.

26. In May 2000, one hundred percent of stock of the Capitol Bankers was sold to Annuity &
Life Reassurance.

27. In December of 2000, Capitol Bankers changed its name to Annuity & Life Reassurance America, Inc.
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28.  (
c
)In August 2005, Annuity & Life Reassurance America, Inc. was acquired by Wilton Re Group.

29. Jn August  2008, Annuity & Life Reassurance America, Inc. changed its name to Heritage Union Life Insurance Company.

30. In 2012, Jackson acquired and merged Reassure America Life Insurance Company into Jackson, and as a result, Jackson became administrator and reinsurer of the Policy.

31. Since at least 2000, Jackson (and/or its predecessor Reassure America Life Insurance Company) has been in possession of the Policy records.

32. I have personal knowledge regarding the record-keeping procedures and practices utilized by Jackson with regard to its administration of the Policy and others like it.

33. I have reviewed and made myself familiar with the Policy records.

34.  (
(
)The Policy records start with bates no. JCKOOOOO l and end at bates no. JCKOO I 275. I have reviewed these bate-stamped records, and can attest that the bate-stamped records are a tiue, accurate and complete set of the Policy records in Jackson's possession pe11aining to the Policy.

35. The Policy records do not contain an original or executed duplicate of the Policy, which was issued in 1982.

36. The Policy records do include a specimen policy form, a copy of the Insured's application, and copies of the schedule pages that were included with the original Policy.

37. Also, the Policy records do not include:
(a) an original or copy of the "S.B. Lexington Employee Death Benefit Trust"; or
(b) the "Simon Bernstein Irrevocable Insurance Trust dated June 21, 1995", or
(c) any purported trust named the "Simon Bernstein Trust, N.A.".

38. Bates no. JCK001099 to JCKOOl 117 is a Capitol Bankers Life Insurance Company specimen policy form of the Capitol Bankers whole life insurance product referred to as "Current Value Life".  This specimen policy is a sample of the policy form issued on the life of Simon Bernstein as Policy No. 1009208 (the "Policy").

39. This specimen policy form contains the same policy language that is contained in Policy No. I 009208.  The only pages that are different are pages that relate to the variable policy
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( '
specifications that pertain primarily to Simon Bernstein's age, underwriting
classification, sum insured and statement of policy costs and benefits.

40. From my review of the records, on the date of issuance the sum insured (or death benefit) of the Policy was $2 million.

41. The Policy is a whole life, :flexible premium, life insurance contract, which is a type of policy that builds cash value as premium payments are made.

42. The Insurer will deduct the monthly cost ofinsurance charges from any existing cash value in the Policy, but when the cash value is insufficient to cover the cost of insurance, then the Policy will go into a grace period and eventually lapse if no premium payment is made.  A brief summary description of these features of the Policy are contained in a letter from the Insurer dated November 9, 2010, to the Owner.  (Bates No. JCK00013 l).

43. Ifpremium payments are not made according to schedule, or Policy loans are taken against the cash value, this reduces the cash value which negatively impacts the Policy's performance and eventually results in a reduction in the Policy proceeds.

44.  (
c
)The Policy records indicate that premiums were not made according to schedule, and Policy loans occurred with regard to the Policy such that at the time of the Insured's death, the net death benefit payable by the Insurer was $1,689.070.00 (the "Policy Proceeds").

45., Bate stamp no. JCK001252-JCK001258 is a financial history report that is titled "Financial Activity from Issue."

46. On page JCK001258, the financial history rep011indicates that the amount of the Policy Proceeds at the time of the Insured's death was $1,689.070.00.

47. I have reviewed the receipt from the Registry of the Comt for the Northem District of Illinois (the "Registry"), and according to the receipt the Policy Proceeds, a total of
$1,703,567.09, was deposited by the Insurer to the Registry on June 26, 2013 . This deposit represented the Policy Proceeds of $1,689,070.00, less a deduction for a policy loan, plus interest paid from the date of Simon Bemstein's death until the date of deposit with the Registry.  (Bates No. BT000106)




(
'··
48. 
Part I of the Policy application is contained in the Policy records as Bates No. JCK0004 l 9.  The owner and beneficiary sections of Pait I set forth the initial policy owner and beneficiary(ies) of the Policy.
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c-
49. According to Pait I of the application, the Policy Owner at issuance was "First Arlington National Bank, Trustee of S.B. Lexington Employee Death Benefit Trust".

50. Also according to Pait I of the application, the beneficiary was designated as follows: "First Arlington National Bank, Trustee of S.B. Lexington Employee Death Benefit Trust".

51. According to Part I of the application, Simon Bernstein's employer at the time of issuance was S.B. Lexington, Inc. and his title was listed as Chairman of the Board. (JCK000419).

52. Bates no. JCKOO 1021 is a copy of the Schedule Page that was included with the Policy. The Schedule Page indicates the Policy No. 1009208 was a "Cunent Value Life" plan issued on December 27, 1982, insuring the life of Simon Bernstein with a "sum insured" of $2 million.

53.  (
(
)Bates no. JCK001023 through JCK001024 is a copy of a Current Value Life, Statement of Policy Cost and Benefit Info1mation which is an illustration of projected values and benefits of the Policy.  This Statement of Policy Cost and Benefit Information indicates on its face that it was produced on the issue date of the Policy, December 27, 1982.

54. On or about November 7, 1989 the Insurer acknowledged a change of ownership designating United Banlc of Illinois as trustee.  (JCK000811). This first change of trustee likely occuned as early as July 6, 1983, because the Insurer received and recorded a Request Letter making this same change in trustee.  (JCK000935)

55. On or about Jtme 5, 1992, a letter submitted on behalf of the Policy Owner informing the Insurer that LaSalle National Trust was being appointed as successor trustee.  On June 17, 1992, the Insurer acknowledged the change of ownership and designated the Policy Owner on its records as LaSalle National Trust, N.A., as Successor Trustee. (Bates No. JCK000365).

56. On or about November 27, 1995, Capitol Bankers received a "Request Letter" signed by LaSalle National Trust, N.A. in their capacity as Trustee, as Policy Owner, and the Request Letter contained the following requested changes to the Policy:
(a) LaSalle National Trnst, N.A. as Trustee was designated as the primary beneficiai·y of the Policy; arid
(b) The Simon Bernstein Irrevocable Insurance Trust Dated June 21, 1995 was
designated as the contingent beneficiary.
(
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(

· 57. Though the name of the Trust on the Request Letter was set fo1th as stated in Par. 30(b) above, it was apparently abbreviated upon input into the Insurer's systems as Simon Bernstein Ins. Trnst Dated 6/21/95. (Bates No.JCK000370, JCK000372, JCK000514, JCK000554, 599, 601).

58. As a matter of standard policy and procedures at Jackson and as set fmth in the Policy itself, the designation of the Owner and Beneficiary is governed by the Request Letter or Direction of the Owner and not by how the name of the owner or beneficiary is input by employees into the Insurer's systems as part of policy administration.

59. Inmy experience in operations, Insurers' systems require employees to abbreviate names of owners and/or beneficiaries at times when the names contain too many characters for the Insurer's systems capabilities.

60. On November 27, 1995 Capitol Bankers sent correspondence to LaSalle National Trust N.A., as Successor Trustee acknowledging the changes in beneficiaries as referenced in Par. 56 above.

61.  (
c
)In April of 1998, LaSalle National Trust, as successor Trustee submitted a change of owner which designated Simon Bernstein as the Owner of the Policy. (Bates No. JCK000560).

62. After reviewing Jackson 's records on the Policy, I can confirm on behalf of Jackson that on the date of death of Simon Bernstein, the Owner of the Policy was Simon Bernstein, the primary beneficiary was designated as LaSalle National Trust, N.A. as Successor Trustee, and the Contingent Beneficiary was designated as Simon Bernstein Irrevocable Insurance Trust dated June 21, 1995. (Bates No. JCK000370).

63. Capitol Bankers Life Insurance Company acknowledged receipt of the "executed beneficiary change" in its conespondence to the Owner of the Policy dated November 27, 1995. (JCK000372).

64. According to Jackson's records, following the death of Simon Bernstein, Heritage or Jackson received competing claims to the death benefit proceeds . Jackson or Heritage received claims on behalf of the Simon Bernstein IlTevocable Insurance Trust dated June 21, 1995 and a competing claim in the form of a letter from Eliot Bernstein either on his own behalf or on behalf of his children.

(
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65. According to Jackson's records on the Policy, no one named Eliot Bernstein was ever designated as a primary or contingent beneficiary of the Policy.

66. According to Jackson's records on the Policy, no one named Joshua Bernstein was ever designated as a primary or contingent beneficiary of the Policy.

' .	67. According to Jackson's records on the Policy, no one named Jacob Bernstein was ever designated as a primary or contingent beneficiary of the Policy.

68. According to Jackson's records on the Policy, no one named Daniel Bernstein was ever designated as a primary or contingent beneficiary of the Policy.

69. According to Jackson's records on the Policy, no Owner of the Policy ever submitted a beneficiary designation which designated Simon Bernstein Trust, N.A. as a beneficiary of the Policy.

70. According to Jackson's records, no Owner of the Policy ever submitted a beneficiary designation which designated "Simon Bernstein's estate" or "the Estate" as beneficiary.

71.  (
(
)From my review of the records, and my experience in the industry and with Insurer database systems, it is evident that the name Simon Bernstein Trust, N.A. was either entered by an employee of the Insurer either as an abbreviation for the actual contingent beneficiary or in error.  In any case, the document that contains the Owner's actual last beneficiary designation prior to the death of the insmed is Bates No. JCK000601. In this document, the Owner designates Simon Bernstein In·evocable Insurance Tmst dated June 21, 1995 as the contingent (or successor) beneficiary.

72. The last beneficiary designation submitted by the Policy Owner and acknowledged by the Insurer prior to the death of the Insured is Bates No. JCK000370.  The primary
beneficiary designation is "LaSalle National Trnst, N.A., Trustee", and the contingent beneficiary is "Simon Bernstein Irrevocable Insurance Trust dated June 21, 1995".  (See Bates No. JCK000370 and JCK000372).

73. According to Jackson's records, the last change of Owner submitted on the Policy prior to the death of the insured was on or about April 3, 1998. (JCK000563 and 566).

74. According to Jackson's records, a company named Equifax conducted an interview in connection with the application and underwriting for the Policy.  The Equifax rep01t indicates that Simon Bernstein was interviewed on March 25, 1982. The report says on
(
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its face that it was prepared for Life Insurance Underwriting purposes only. (JCK001074).

75. Contained in the Equifax Report from Simon Bernstein's interview is the following description of the intended purpose of the insurance:
"BENEFICIARY-PURPOSE  OF INSURANCE:  The beneficiary of this policy is First Arlington National Bank, S.B. Lexington, Inc. employee death benefit trust.  The insurance will be paid to the trust, and the trust will determine the manner in which the benefits are to be paid and to whom it will be paid.  Normally, benefits are paid to family members." (JCK001084).

76. Since the death of Simon Bernstein, Jackson (and "Heritage") has received notices of potential claims from the Simon Bernstein Irrevocable Insurance Trnst dtd 6/21/95, and from Eliot Bernstein, purp01tedly on his own behalf and on behalf of his children.  I am aware that a person named William Stansbury filed a petition to intervene in the above­ captioned litigation but that his petition to intervene was denied by the court. I am aware that in Plaintiff's First Amended Complaint, that Ted Bernstein, Pamela Simon, Jill Iantoni and Lisa Friedstein have filed claims seeking imposition of a Resulting Trnst and as such First Amended Complaint does represent additional potential claims to the Policy
(	Proceeds.
77. The Policy records do not include any notices of claims from any of the following individuals or entities:
a) The VEBA;
b) Any Bank Trustee of the VEBA;
c) Adam Simon;
d) David Simon;
e) The Simon Law Firm ; or
f)	STP Enterprises, Inc.













(
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(
78. I amunaware of any claims having been.received by Jackson or Heritage as to the Policy
proceeds from any persons ot entities, other than those described in Par. 76 above.

FURTHER AFFIANT SAYETH NAUGHT.

Dated: Apdl 8, 2014

-	CZ

Don Sandets, Assistant Vice-President Jackson National Life Insurance Co1npany

SUBSCRIBED AND SWORN TO BEFORE ME THIS 8th DAY OF APRIL, 2014.
Ir;ioot,_
County of Dallas, TX



(













(
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IN THE  UNITED  STATES DISTRICT  COURT FOR THE NORTHERN DISTRICT OFILLINOIS EASTERN DIVISION


SIMON .BERNSTEIN IRREVOCABLE	)
INSURANCE TRUST DTD 6/21/95,	)
by Ted S. Bernstein, its Trustee, Ted S.	)
Bernstein, an individual,	)
Pamela B. Simon, an indi vidual,		) Jill lantoni, an individual and Lisa S.	) Friedstein, an individual.		)
)
Plaintiff,	)
)
)
v.	)
)









Case No. 13 cv 3643
Honora ble Joh)) Robert Blakey
Magistrate Mary M. Rowland

HERITAGE UNION LIFE INSURANCE	) COMPANY,	)
)
Defendant,	)
------··---------------------------------------------	)
HERITAGE UNION LIFE INSURANCE	) COMPANY		)
)
)
)
)
Counter-Plaintiff	)
)
v.	)
)
SIMON BERNSTEIN IRREVOCABLE		) TRUST DTD 6/21/95	)
)
Counter-Defendant	)
and,	)
)
FIRST ARLINGTON NATIONAL BANK   )
as Trustee of S.R Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
c	Successor in interest to LaSalle .National	)

AUS-5960583-2
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(	Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and  )
as purported Trustee of the Simon Bernstein ) Irrevocable Insiiranc Trust Dtd 6/21/95,    ) and ELIOT BERNSTEIN	)
)
Third-Party  Defendants.	)
)

)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
v.	)
)
TED BERNSTEIN, individually and	) as alleged Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd, 6/21/95       )
)


and,

Cross-Defendant	)
)
)

PAMELA B. SIMON, DAVID B.SIMON,  )
(	both Professionally and Personally	)
ADAM SIMON, both Professionally and     )
Personally, THE SIMON LAW FIRM,         )
TESCBER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally ) and Personally, ROBERT SPALLINA,   ) both Professionally and Personall y,	) LISA FRIEDSTEIN, JILL IANTONl	)
S.B. LEXINGTON, INC. EMPLOYEE ) DEATH BENEFIT TRUST, S.T.P;	) ENTERPRISES, INC. S.R LEXINGTON, ) INC., NATIONAL  SERVICE	)
ASSOCIATION (OF FLORIDA),	) NATIONAL SERVICE ASSOCIATlON ) (OF ILLINOIS) AND JOHN AND JANE ) DOES	)
)
Third-Party Defendants.	)
)





(

AUS-5960583-2






Case: 1:13-cv-03643 Document #: 240-4 Filed: 05/21/16 Page 4 of 7 PagelD #:3961



c	AFFIDAVIT OF LISA  FRIEDSTEIN
I, Lisa Friedstein, being duly sworn under oath, deposes and states as follows:


1. l am a resident of the City of lJighland Park, County of Lake, State of Illinois and am over the age of 18. If I were called and sworn as a witness in the above-captioned matter I could competently and voluntarily testify to the facts set forth in this Affidavit based upon my personal knowledge.

2.  My thaiden name is Lisa Bernstein.  My married name is Lisa Friedstein.

3.   I am one of five adult children of Simon Bemsteil1.

4.  When I use the term "Affidavit of Don Sanders" I mean a certain affidavit executed by Don Sanders, Assistant Vice President of Operations for Jackson National Life Insurance Company on April 8, 2014.

5. When I use the term "Capitol Bankers", I mean Capitol Bankers Life Insurance Company.
(
6. When I use the term "Consenting Children'\ I mean collectively four of the five adult children of
Simon Bernstein, whom are Ted Bernstein, Pamela Simo11, Jill Iantorti, and Lisa Friedstcin.

7. When I use the term "Heritage", I.mean Heritage Union Life Insurance Company .

8. When I use the term "Jackson", I mean Jackson Natio11al Life Insurance Company.

9. When I use the term "Insurer", I mean the life insurance company that was the insut'er oh the risk for the Policy, which sta1ted as Capitol Bankers but changed through succession from time to time.

10.. When I use the term "Policy", I mean Capitol Bankers Life Insurance Policy No. 1009208
insuring the life of Simon Bernstein.

11. When I use the term "Insured",   mean Simon Bernstein.

12. When Luse the term l<Owner''. I mean the owner of the Policy as reflected on the Insurers' records from time to time..

(
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(	1 3. When I use the term "Policy Proceeds", I mean the amount that was paya ble by the Insurer under
the Pol icy upon the death of the insured.	..

1 4. Whenl use the term ..Proceeds onDeposit", I mean the amount that Was actually deposited by
t he lnsuret with the Registry of the Court pursuant to the Insurers' Complaillt for Interpleader.

I5 . When Iuse the term "Policy Records", Imean the records of the Insurer relating to the Policy as produced by the Insurer during the Litigation.

1 6. When I use the tenn "Litigation'', I mean the above-captioned litigation.

1 7. When I use the term ''VEBA''; I am referring to the S.B. Lexington Employee Death Benefit Trust.

1 8 . I have had an Opportunity to consult with my attorney, and review the documents produced by all patties in the above-referenced litigation .

l 9. I have also reviewed the Affidavit of Don Sanders.

 (
c
)20. I have reviewed the Ins\lrer's l'ecords regarding the amount o!the death benefit, and have reviewed the receipt for the deposit of the Policy Proceeds with the Registry of the Court in the amount of $1,703,567.09,	have no dispute or objection to the amount deposited as the Pol icy Proceeds.

21 . I concur with the statements of Don Sanders in his Affidavit that the last beneficiary designation submitted by the Policy Owner and acknowledged by the Insurer prior to the death of the Insured marked as Bates No. JCK000370. The pl'irnaiy beneficiary designation is "LaSalle National Trust, N.A., Trustee", and the contingent beneficiary is "Simon Bernstei n Irrevocable Insurance Trust dated June 21 , 1995".

?2. I concur wi th Ted Bernstei n a11d the documentation submitted by Plaintiffs i n support of our motion for summary judgment with regard · to the ex istence and terms of the Bernstein Trust, and Ted Bems.tein 's role as trustee.








(

AUS·5960583-2


Case: 1:13-cv-03643 Document #: 240-4 Filed: 05/21/16 Page 6 of 7 PagelD #:3963



c-·	23. Based on the foregoing, I am in agreement regarding the following facts, and the intent of our father, Siinon Bernstein, with regard to the Policy proceeds:

a) At the time of Simon Bernstein's death, Simon Bernstein was the owner of the Policy;

b) In June of1995, Simon Bernstein formed the Simon Bernstein In-evocable Insurance Ttust Dated June 21, 1995;
c) In November of 1995, the VEBA as Owner submitted a Request to the Insurer designating the VEBA as primary beneficiary, and the Bernstein Tttist as second or contingent beneficiary.
d) In 1998: (i) S.B. Lexington, Inc. was voluntarily dissolved; (ii) the VEBA was terminated and (iii) the VEBA as Owner submitted a chan,ge of Owner to the Insurer designating Simon Bemstein as Owner of the Policy.
e) On the date of Simon Bernstein's death, Simon Bernstein wa$ the Owner of the Policy and the sole surviving beneficiary of the Policy was the contingent beneficiary the Bernstein Trust;

f)  Following the death of tny mother, Shitley Bernstein, and accotding to the drafts of
the Bernstein Trust and the intent of Simon Bernstein, Ted Bernstein was appointed to act
(	as successor Trustee;
g) Each of the Consenting Children have signified their consent to a comi appointment of Ted Bernstein as Trustee.
h) The beneficiary of the Policy Proceeds is the Bernstein Trust;

i) The beneficiaries of the Bernstein Trust are the five adult children (including Eliot, the non-consenting child) to share equally, twenty percent each;
j) The sole asset of the Bernstein Trust is the Policy Proceeds, and the distribut1on of such proceeds to the five children of Simon Bero.stein and any administrative matters related to the termination of the Trust are the only remaining acts required of the Trustee.

k) The four consenting childi-cn of Simon Bernstein agree that upon entry of a judgment in favor of the Plaintiffs declaring that the Bernstein Trust is beneficiaty of the Policy Proceeds, counsel for Bernstein Trust, Adam M. Simon, shall be authol'ized to present the judgment to the Registry and have the Registry distribute the Policy Proceeds in a check payable as follows:



(
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"The Simon Law Firm Client Trust f/b/o Simon Bernstein Irrevocable Insurance Trust Dated June 21, 1995".

l) The Policy Proceeds shall then be deposited to The Simon Law Firm Client Trust Account and shall be disbursed as follows:
i) First to the payment of attorney Adam M. Simon's fees and costs;

ii) Retention of $5,QOO.OO irt the Simon Law Client Trust Accountfor the benefit of the Bernstein Trust in order to pay for any professional expenses, i.e. accounting or legal, related to the final distribution of the Trust Assets and termination of trust.  Any remaining balance after payment of such expenses shall be distributed to the five adult children in equal shares.

iii) The balance to be split equally among the five adult children of Simon Bernstein.

iv) Each Beneficiary that receives a share of the Policy proceeds shall execute and deliver to the Trustee (or Adam M. Simon) a receipt for
(	such payment received.
v) Along with the distribµtions, the Trustee shall provide each beneficiary with a final accounting of the distributions made from the Policy Proceeds.


FURTHER AFFIANT SAYETH NAUGHT.



Date	UO

 (
OFFICIAL
 
SEAL
 
SONJA
 
PATRICK
Notary
 
Public
 
•
 
State
 
of
 
I
llinois
My
 
Commission
 
Ex'pires
 
Oct
 
28,
 
2018
)LISA F  IEDSTE  .


TSUfiBlSS
· 
. .  D AND SWORN T;O;BE;FO;RE ME


NOTARY PUBLiC
County of Lake, IL
(
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(


IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN  DIVISION


SIMON BERNSTEIN  IRREVOCABLE	)
INSURANCE TRUST DTD 6121195 ,	)
by Ted S. Bernstein, its Trustee, Ted S.	)
Bernstein, an individual,	)
Pamela B. Simon, an individual,	) Jill Iantoni, an individual aud Lisa S.	) Friedstein, an individual.	)
)
Plaintiff,	)
)
)
v.	)
)









Case No. 13 cv 3643
Honorable Jolin Robert Blakey Magistrate Mary M. Rowland

HERITAGE UNION LIFE INSURANCE	) COMPANY,	)
)

 	,_	_	_ ...

Defen.d....a....n...t. ,--- )
 (
._.
))

HERITAGE UNION LlFE INSURANCE	)
COMPANY	)
)
)
)
)
Counter-Plaintiff	)
)
v.	)
) SIMON BERNSTEIN IRREVOCABLE ) TRUSTDTD 6/21/95	)
)
Counter-Defendant	)
and,	)
)
FIRST ARLINGTON NATIONAL BANK  )
as Trustee of S.B. Lexh1gton, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
c	Successor in interest to LaSalle National	)
AUS-5960583-2
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(
Trust, N.A.,. ST!v10N BERNSTEIN TRUST, )
N.A., TED BERNSTElN, individually and ) as purported Ttµstee ,of the Simon Bemstdn ) Irrevocable Insurance Trust Dtd 612 1195 , ) and ELIOT BERNSTEIN	)
)
Third-Party Defendants.	)
)
)
ELIOT IVAN BERNSTEIN,	)
)
Cr0ss-Plaintiff	)
)
v.	)
)
TED BERNSTEIN,  i.ndividually  and	) as alleged Trustee of the Simon Bernstei n ) lrrevoca:bie Insiir!'lnce Trust Dtd, 6/21/95      )
)


and,

Cross-Defendant	)
)
)

PAMELA B. SIMON, DAVID B.SIMON, )
both  Professionally  and  Personally	) ADAM SIMON, both Professionally and ) Personally, THE SIMON LAW FIRM, ) TESCBER lk SPALLillA, P,.A.,	)
DONALD TE.SCHER, both Professionally ) and Personally, ROBERT SPALLINA, ) both  Professionally and Personally,	) LISA FRJEDSTEIN, JfLL lANTONI	)
S.B. LEXINGTON, INC, EMPLOYEE ) DEATH BENEFIT TRUST, S.T.P.	) ENTERPRISES, INC. S.B. LEXINGTON , ) JNC., NATrONAL SERVICE	)
ASSOCIATION (OF FLORIDA),	) NATIONAL SERVICE ASS.OCIATION ) (OF fLLJNOIS) AND JOHN AND JANE ) DOES	)
)
Third-Party  Defendants.	)
)
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AFFIDA VIT OF .JILL TANTON!


I,.THI Ianto.ni, being duly swom under ·oath. deposes and states as follows:


1 .  I am a resident of the City of Highland Park, County of Lake, State of I l linois and am over the
age of 18. If I were called and sworn as a witness in the above-captioned matte:r I co_uld
competently and voluntatiJy testify to the facts set forth in this Affidavit based upon my personal kilowledge.

2. My maiden name is Jill Betnstein. My married natne is Jill Tantoni.

3. I am one of five adult children of Simon Bernstein.

4. When I use the term '1Affid.avit of Don Sanders" I mean a Gertain affidavit executed by Don
Sanders, Assistant Vice President of Operations for Jackson National Life Insuran<;;c Company on Apl'il 8 2014.
c	5. When J use the term."Capitol Bankers", I niean Capitol Bankers Ljfe Insunii1ce Contpany.
6.   When I use the term "Consenting Children", l mca11 colkctively four of the five adult children of
Simon Bernstein, whom are Ted Bernstei1i, Pamela Simon, Jill Icmtoni, and Lisa Friedstein.

7. W. hen I u-  se-   - the t¢.rm "Heritage", 1mean Heritage Union Life Insurance Com'p-  any. .

8. When I use the,ter!il "Jackson", I mean Jackson National Life Insurance Company:

9. When l use the term: "Insurer", I mean the life insurance company that was the ins1u·er on the risk for the Policy, whlch started a<; Capitol Bankers btit changed lhtough succe-ssion from . time to time.

10. When I use the tetm "Policy'', lmean Capitol Bankers Life Tnstirance Policy No. I 009208
insuring theJife bf Simon Bernstein.

1 1 . When! use the term "Insured'", I mea11 Simon Bernstein.

I 2 . When I use the term ''Owner", I mean the owner of the Policy as reflected on the Insurers' records from time to time.


(
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(	13. When I use the term "Policy Proceeds", I mean the amount that was payable by the Insurer under the Policy upon the death of the insured.

14. When I use the term "Proceeds on Deposit", I mean the amount that was actually deposited by
the Insurer with the Registry of the Court pursuant to the Insurers' Complaint for Interpleader.

15. When I use the term "Policy Records", I mean the records of the Insurer relating to the Policy as produced by the Insurer dm'ing the Litigation.

16. When I use the term "Litigation", I mean the above-captioned litigation.

17. When I use the term "VEBA", I am referring to the S.B. Lexington Employee Death Benefit Trnst.

18. I have had an opportunity to consult with my attorney, and review the documents produced by all parties in the above-referenced litigation.

19. I have also reviewed the Affidavit of Don Sanders.

20. I have reviewed the Insurer's records regarding the amount of the death benefi t, a.nd have
(	reviewed the receipt for the deposit of the Policy Proceeds with the Registry of the Cow1in the
amount of $1,703,567.09.  I have no dispute or objection to the amount deposited as the Policy Proceeds.

21. I concur with the statements of Don Sanders in his Affidavit that the last beneficiary designation submitted by the Policy Owner and acknowledged by the Insurer prior to the death of the Insured marked as Bate.s No. JCK000370.  The primary be11eficiary designation is "LaSalle National Ttust, N.A., Trustee", and the contingent beneficiary is "Simon Bernstein Irrevocable Insurance Trust dated June 21, 1995".

22. I concur with Ted Bernstein and the documentation submitted by Plaintiffs in support of our motion for summary judgment with i'egard to the existence and terms of the Bernstein.Trust, and Ted Bernstein's role as trustee.








(
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23. Based on the foregoing, T. am in agreement regarding the following facts, and the inte11t of 04r father, Simon Bernstein , with regard to the Policy proceeds:

a) At the time of Simon Bernstein's death, Si.mon Bernstei n was the owner of the Policy;

b) h1Ju11..e.of 1995, Simon Bernstein fom1ed the Simon Bernstein Irrevocable Insuta:nce Trust Dated Jun.e 21; l995;
c) In Nove1rtbet ofl 995, the VEBA as Owner si1bmittecL a Request to the Tnsuret designari ng the VEBA as pri mary beneficiary , and the Bernstein Trust a:s second or contingent be11eficiary.
d) In. 199.8: (i) SJS. Lexington, J n.c. was voluntarily dissolved; (ii) the VEBA was terminated and (iii) the VEBA as Owner submitted a change of Owner to the lt:isuret des.igtui:tingSimon Bernstein a:s Owner of the Policy.
e) On the date of Simon Bernstein's death, Simon Bernstein was the Own.er of the Policy and the sole surviving beneficiary of the Policy was the conti ngent beneffoiary , the Bernstein  Trust;

f) Pollowing'the death of my mother, Shirley Betnstein,  11d according to the:drafts of
 (
c
)the Bernstein Tnst and the itttent of Simon Bernstein, Te Bernstein was appoh1ted to act as successot 'Ttustee;
g) Each of the ConsenUng Children have signified·their consent to a cow-t appointment
of Ted Bernstein as Trustee.

h) Tlte beneficiary of the Policy Proceeds is the Bernstein Trust;

i) Th benefi.Giaries of the Bernstein Trust are the five adult children (i11clutlihg Eliot,
tbe i1Qp.-cortsendrtg child) to share equally, twenty percent erch;

j)  The sole. qsset of the Bernstein Trust is the Policy Proceeds, and the distri bution of such proceeds to the five .children of Siinon Bernstein and a11y admin.istrative matters related to the termination  of the Trust are the only remaining acts required of the Trustee.

k) The four consenting children of Simon Bernstein agree that upon entry of a jt1dgment in favor of the Plaifitiffs declari ng thatthe Bernstein Trust is beneficiary pf the ,Policy Procceds1counsel Jot Bernstein Trust, Adam M. Simon, shall be aulhodzed to present the judg.rttent to the R'egistl'Y and have the Regisfry distribute the Policy Proceeds in a check payable as follows:




(
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(	· "The Simon Law Finn Client Trust f/b/o Simon Bernstein Irrevocable Insurance Trust
Dated June 21 , 1995".

1) The Policy Proceeds shall then be deposited to The Simon Law Firm Client Trust Account and shall be disbursed as follows;

i) First to the payment of attorney Adan1M. Simon 's fees and costs;

ii) Retention of $5,000.00 in the Simon Law Client Trust Account for the benefit of the Bernstein Trust in order to pay for any professional expenses, i.e. accounting or legal, related to the final distribution of the Trust Assets and termination of trust.  Any remaining balance aftet payment of such expenses shall be distributed to the five adult children in equal shares.

iii) The balance to be split equally among the five adult children of Simon Benistein.

iv) Each Beneficiary that receives a share of the Policy prnceeds shall execute and deliver to the Trustee (or Adam M. Simon) a receipt for
(	such payment teceived.
v) Along with the distributions, the Trustee shall provide each beneficiary with a final aceou11ting of the distributions made from the Policy Proceeds.


FURTHER AFFIANT SAYETH NAUGHT.
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IN THE UNITED STATES DISTRICT COURT
(	FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION


SIMON BERNSTEIN  IRREVOCABLE	)
INSURANCE TRUST DTD 6/21195,	)
by Ted S. Bernstein, its Trustee, Ted S.	)
Bernstein , an individual,	)
Pamela B. Simon, an individual,	) Jill Iantoni, an individual and Lisa S.	) Friedstein, an individual.	)
)
Plaintiff,	)
)
)
V.	)
)









Case No. 13 cv 3643
Honorable John Robert Blakey Magistrate Mary M. Rowland

HERITAGE UNION LIFE INSURANCE	) COMPANY,	)
)
Defendant,	)
----------------------------------------------------	)
HERITAGE UNION LIFE INSURANCE	)
COMPANY	)
)
)
)
)
Counter-Plaintiff	)
)
V.	)
)
SIMON BERNSTEIN  IRREVOCABLE	) TRUST DTD 6/21/95	)
)
Counter-Defendant	)
and,	)
)
FIRST ARLINGTON NATIONAL BANK   )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
Successor in interest to LaSalle National ) Trust, N.A., SIMON BERNSTEIN TRUST, ) .
N.A., TED BERNSTEIN, individually and   )
(	as purported Trustee of the Simon Bernstein )
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-·	Irrevocable Insurance Trust Dtd 6/21/95,	)
(	and ELIOT BERNSTEIN	)
)
Third-Party  Defendants.	)
)

)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
v. )
)
TED BERNSTEIN, individually and	) as alleged Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd, 6/21/95     )
)
Cross-Defendant	)
and,	)
)
PAMELA B. SIMON, DAVID B.SIMON,   )
both Professionally and Personally	)
ADAM SIMON, both Professionally and    )
 (
c
-
)Personally, THE SIMON LAW FIRM,        )
TESCHER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally ) and Personally, ROBERT SPALLINA,  ) both Professionally and Personally,	) LISA FRIEDSTEIN, JILL!ANTONI	)
S.B. LEXINGTON, INC. EMPLOYEE ) DEATH BENEFIT TRUST, S.T.P.	) ENTERPRISES, INC. S.B. LEXINGTON, ) INC., NATIONAL SERVICE	)
ASSOCIATION  (OF FLORIDA),	) NATIONAL SERVICE ASSOCIATION ) (OF ILLINOIS) AND JOHN AND JANE ) DOES	)
)
Third-Party Defendants.	)
)






AFFIDAVIT OF PAM SIMON

( .1
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c	I, Pam Simon, being duly sworn under oath, deposes and states as follows:
1. I am a resident of the City of Chicago, County of Cook, State of Illinois and am over the age of
18. If I were called and sworn as a witness in the above-captioned matter I could competently and voluntarily testify to the facts set forth in this Affidavit based upon my personal knowledge.

2. My maiden name is Pamela Beth Bernstein.  My married name is Pamela Beth Simon or Pam Simon.

3. I am one of five adult children of Simon Bernstein.

4. When I use the term "Affidavit of Don Sanders" I mean a certain affidavit executed by Don Sanders, Assistant Vice President of Operations for Jackson National Life Insurance Company on April 8, 2014.

5. When I use the term "Capitol Bankers", I mean Capitol Bankers Life Insurance Company.

6. When I use the term "Consenting Children", I mean collectively four of the five adult children of Simon Bernstein, whom are Ted Bernstein, Pamela Simon, Jill Iantoni, and Lisa Friedstein.
c	7.   When I use the term "Heritage", I mean Heritage Union Life Insurance Company.
8. When I use the term "Jackson", I mean Jackson National Life Insurance Company.

9. When I use the term "Insurer", I mean the life insurance company that was the insurer on the risk for the Policy, which started as Capitol Bankers but changed through succession from time to time.

10. When I use the term "Policy'', I mean Capitol Bankers Life Insurance Policy No. 1009208 insuring the life of Simon Bernstein.

11. When I use the term "Insured", I mean Simon Brnstein.

12. When I use the term "Owner", I mean the owner of the Policy as reflected on the Insurers' records from time to time.

13. When I use the term "Policy Proceeds'', I mean the amount that was payable by the Insurer under the Policy upon the death of the insured.
(
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14.  (
c
)When I use the term "Proceeds on Deposit", I mean the amount that was actually deposited by the Insurer with the Registry of the Court pursuant to the Insurers' Complaint for Interpleader.

15. When I use the term "Policy Records", I mean the records of the Insurer relating to the Policy as produced by the Insurer during the Litigation.

16. When I use the term "Litigation", I mean the above-captioned litigation.

17. When I use the term "VEBA", I am referring to the S.B. Lexington Employee Death Benefit Trust.

18. I have had an opportunity to consult with my attorney, and review the documents produced by all parties in the above-referenced litigation.

19. I have reviewed the Affidavit of Don Sanders.

20. I have been a licensed insurance agent in the State of Illinois for at least 35 years.  In the 1980's and early 1990's, I was located in the same business office as my father, Simon Bernstein.

21. In the early 1980's, I along with my father, Simon Bernstein and brother, Ted Bernstein,
(	marketed and sold VEBA Death Benefit Plans wherein corporate benefit plans would purchase life insurance on employees, and the employees would name the ultimate beneficiary of their death benefit by completing a Plan and Trust Beneficiary Designation Form.

22. In my experience as an insurance agent, and more specifically in my experience with the sales of life insurance policies issued through a Voluntary Employee Benefit Association, the original of the life insurance policy would be delivered by the insurer of the policy to the owner of the  policy as listed on the application.  On the application, the initial owner was listed as First Arlington National Bank as Trustee for the S.B. Lexington Employee Death Benefit Trust.

23. In late 1982, First Arlington National Bank was located in Arlington Heights, Illinois.  First Arlington National Bank was the Trustee of the VEBA and was thus acting on behalf of the VEBA as Owner of the Policy.  In my experience the insurer would have delivered the original Policy to the agent whom would then deliver the Policy to the original Owner.  The agent whom signed the application for the Policy was my father Simon Bernstein whose offices were located in Chicago, Illinois.  The delivery of the Policy to the Owner would have occurred in Arlington Heights, Illinois.

24. In late December of 1982 at the time of Policy issuance and delivery, Simon Bernstein, the
(	insured, resided and was domiciled in Glencoe, Illinois.
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(	25.   In the late 1980's my father, Simon Bernstein, my husband, David Simon and myself, co- owned a life insurance brokerage named STP Enterprises, Inc. ("STP") that was located in offices in Chicago, Illinois. I am currently the president of STP.  STP was named a third-party defendant to Eliot's claims.  STP is represented by counsel, Adam M. Simon.

26. One of the life insurance companies, STP represented was Lincoln Benefit Life Insurance Company.  In the 1990's my father, Simon Bernstein applied for and purchased a life insurance policy issued by Lincoln Benefit Life.  During a search of records located at our Chicago offices following the death of my father, Simon Bernstein, we located a file containing documents relating to the Lincoln Benefit Life Policy and Plaintiff has produced those documents in this litigation.   (See Ex. 18).

27. Ex. 18  is Lincoln Benefit Life Request for Service form for Lincoln Policy #U0204204 (the "Lincoln Policy").  This form indicates that the insured and owner was Simon Bernstein and that ownership of the Lincoln Policy was being transfe1Ted to the "Simon Bernstein Irrevocable Insurance Trust <ltd 6/21/95", and includes the Tax ID for the trust, and the name of Shirley
Bernstein as trustee.  The document also contains the signature of my father, Simon Bernstein. I recognize my father's signature and have seen it on many occasions.  Also, his signature was witnessed by former STP employee, Debbie Marsh, whose signature I also recognize.  The
(	document indicates it was received at Lincoln's Home Office and recorded on August 8, 1995.
The Lincoln Policy lapsed for non-payment of premium in 2006, six years prior to Simon Bernstein's  passing.

28. According to the Policy Records, the Policy was issued by Capitol Bankers in 1982. I have reviewed and made myself familiar with the Policy Records which start with bates no. JCKOOOOO l and end at bates no. JCK001324.

29. I have also reviewed and made myself familiar with Plaintiff s document production made pursuant to Fed. R. Civ. P. 26.  A true, accurate and complete set of copies of those documents were served upon the other parties to this Litigation and were stamped with bates no. BTOOOOO 1- BT000112.

30. I have reviewed the Insurer's records regarding the amount of the death benefit, and have reviewed the receipt for the deposit of the Policy Proceeds with the Registry of the Court in the amount of $1,703,567.09.  I have no dispute or objection to the amount deposited as the Policy Proceeds.


(
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(	31.   On June 5, 1992, Sandy Kapsa (an employee of S.B. Lexington and an affiliated company, National Service Association, Inc.) submitted a letter to Capitol Bankers Life Insurance Company informing them that LaSalle National Trust was being appointed successor trustee of the VEBA. On June 17, 1992, the Insurer acknowledged the change of ownership listing the owner as LaSalle National Trust, N.A., as Successor Trustee. (See Ex. 7)

32. I concur with the statement of Don Sanders in his Affidavit that the last beneficiary designation submitted by the Policy Owner and acknowledged by the Insurer prior to the death of the Insured marked as Bates No. JCK000370.  The primary beneficiary designation is "LaSalle National Trust, N.A., Trustee", and the contingent beneficiary is "Simon Bernstein Irrevocable Insurance Trust dated June 21, 1995".

33. In 1995, David B. Simon, Ted S. Bernstein, Pam Simon, and Simon L. Bernstein all shared common office space at 600 West Jackson Blvd., Ste. 800, Chicago, IL 60606.

34. In 1995, my husband, David Simon and I created irrevocable insurance trusts with the assistance of attorneys from the firm of Hopkins and Sutter.

35. On August 26, 1995, Simon L. Bernstein, as a Member of the VEBA, named the Bernstein
(		Trust as the "person(s) to receive at my death the Death Benefit stipulated in the S.B. Lexington, Inc. Employee Death Benefit and Trust and Adoption Form adopted by my Employer."  I recognize the signature on the VEBA Beneficiary Designation form as that of my father, Simon Bernstein. (See Ex. 4).

36. On April 3, 1998, S.B. Lexington, Inc. was voluntarily dissolved by its shareholder(s), and the VEBA was likewise terminated at this time.  As a part of the dissolution, ownership of the Policy was changed from the VEBA to Simon Bernstein, Individually (See Ex. 9).

37. After the death of Simon Bernstein, David Simon and I, with the assistance of our employees, conducted a search of my offices and business records in Chicago, Illinois.  We located two unexecuted drafts of the Bernstein Trust were located.  We were unable to locate an executed original or copy of the Bernstein Trust. (See Ex. 15 and Ex. 16).

38. Based on the foregoing, I am in agreement regarding the following facts, and the intent of my father, Simon Bernstein, with regard to the Policy proceeds:

a) At the time of Simon Bernstein's death, Simon Bernstein was the owner of the Policy;

b) In June of 1995, Simon Bernstein formed the Simon Bernstein Irrevocable Insurance
(	Trust Dated June 21, 1995;
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c)  (
c
-
)In November of 1995, the VEBA as Owner submitted a Request to the Insurer designating the VEBA as primary beneficiary, and the Bernstein Trust as second or contingent beneficiary.
d) In 1998: (i) S.B. Lexington, Inc. was voluntarily dissolved; (ii) the VEBA was terminated and (iii) the VEBA as Owner submitted a change of Owner to the Insurer designating Simon Bernstein as Owner of the Policy.

e) On the date of Simon Bernstein's death, Simon Bernstein was the Owner of the Policy and the sole surviving beneficiary of the Policy was the contingent beneficiary, the Bernstein Trust;

f)  Following the death of my mother, Shirley Bernstein, and according to the drafts of
the Bernstein Trust and the intent of Simon Bernstein, Ted Bernstein was appointed to act as successor Trustee;

g) Each of the Consenting Children have signified their consent to a court appointment of Ted Bernstein as Trustee.

h) The beneficiary of the Policy Proceeds is the Bernstein Trust;

i) The beneficiaries of the Bernstein Trust are the five adult children (including Eliot, the non-consenting child) to share equally, twenty percent each;
j) The sole asset of the Bernstein Trust is the Policy Proceeds, and the distribution of such proceeds to the five children of Simon Bernstein and any administrative matters related to the termination of the Trust are the only remaining acts required of the Trustee;

k) The four consenting children of Simon Bernstein agree that upon entry of a judgment in favor of the Plaintiffs declaring that the Bernstein Trust is beneficiary of the Policy Proceeds, counsel for Bernstein Trust, Adam M. Simon, shall be authorized to present the judgment to the Registry and have the Registry distribute the Policy Proceeds in a check payable as follows:

"The Simon Law Firm Client Trust f/b/o Simon Bernstein Irrevocable Insurance Trust Dated June 21, 1995".








(
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1)  (
c
)The Policy Proceeds shall then be deposited to The Simon Law Firm Client Trust Account and shall be disbursed as follows:

i) First to the payment of attorney Adam M. Simon's fees and costs;

ii) Retention of $5,000.00 in the Simon Law Client Trust Account for the benefit of the Bernstein Trust in order to pay for any professional expenses, i.e. accounting or legal, related to the final distribution of the Trust Assets and termination of trust.  Any remaining balanc after payment of such expenses shall be distributed to the five adult children in equal shares.

iii) The balance to be split equally among the five adult children of Simon Bernstein.

iv) Each Beneficiary that receives a share of the Policy proceeds shall execute and deliver to the Trustee (or Adam M. Simon) a receipt for such payment received.

v) Along with the distributions, the Trustee shall provide each beneficiary with a final accounting of the distributions made from the Policy
(	Proceeds.

FURTHER AFFIANT SAYETH NAUGHT.


Dated: FEBRUARy2}/	,io15
-


PAMELA SIMON


SUBSCRIBED AND SWORN TO BEFORE ME THis,ay-#i   DAY  OF FEBRUARY,  2015.
tfilJ}hu@v
County of Lake, IL



(
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(		IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE   )
INSURANCE TRUST DTD 6/21/95,	)
by Ted S. Bernstein, its Trustee, Ted S.         )
Bernstein, an individual,	)
Pamela B. Simon, an individual,	) Jill Iantoni, an individual and Lisa S.	) Friedstein, an individual.	)
)
Plaintiff,	)	Case No. 13 cv 3643
)	Honorable John Robert Blakey
)	Magistrate Mary M. Rowland
v.	)
) HERITAGE UNION LIFE INSURANCE ) COMPANY,	)
)
Defendant,	)
----------------------------------------------------     )
 (
c
)HERITAGE UNION LIFE INSURANCE   )
COMPANY	)
)
)
)
)
Counter-Plaintiff	)
) ·
v.	)
) SIMON BERNSTEIN IRREVOCABLE ) TRUST DTD '6/21/95	)
)
Counter-Defendant )
and,	)
) FIRST ARLINGTON NATIONAL BANK   )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
Successor in interest to LaSalle National        )
Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and  )
apurported Trustee of the Simon Bernstein )
(
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( '	Irrevocable Insurance Trust Dtd 6/21/95,	)
and ELIOT BERNSTEIN	)
)
Third-Party Defendants.	)
)
)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
v.	)
)
TED BERNSTEIN, individually and	) as alleged Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd, 6/21/95     )
)
Cross-Defendant	)
and,	)
)
PAMELA B. SIMON, DAVID B.SIMON,    )
both Professionally and Personally	)
ADAM SIMON, both Professionally and    )
 (
c
)Personally, THE SIMON LAW FIRM, ) TESCHER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally ) and Personally, ROBERT SPALLINA,    ) both Professionally and Personally,	) LISA FRIEDSTEIN,  JILL!ANTONI	)
S.B. LEXINGTON, INC. EMPLOYEE ) DEATH BENEFIT TRUST, S.T.P.	) ENTERPRISES, INC. S.B. LEXINGTON, ) INC., NATIONAL SERVICE	)
ASSOCIATION  (OF FLORIDA),	) NATIONAL SERVICE ASSOCIATION ) (OF ILLINOIS) AND JOHN AND JANE ) DOES	)
)
Third-Party Defendants.	)
)





AFFIDAVIT OF DAVID SIMON


(
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(	I, David Simon, being duly sworn under oath, deposes and states as follows:

1. I am a resident of the City of Chicago, County of Cook, State of Illinois and am over the age of
18. If I were called and sworn as a witness in the above-captioned matter I could competently and voluntarily testify to the facts set forth in this Affidavit based upon my personal knowledge.

2. My name is David B. Simon. I am also known by the nickname "Scooter". I am married to Pamela Simon and am the brother of Adam Simon. I am also the owner of The Simon Law Fitm and a Co-Owner of STP Enterprises, Inc. I am represented by Adam Simon as is my wife, Pam Simon, The Simon Law Firm and STP Enterprises, Inc.

3. When I use the term "Affidavit of Don Sanders" I mean a ce1tain affidavit executed by Don Sanders, Assistant Vice President of Operations for Jackson National Life Insurance Company on April 8, 2014.

4. When I use the term "Capitol Bankers", I mean Capitol Bankers Life Insurance Company.

5. When I use the term "Consenting Children'', I mean collectively four of the five adult children of Simon Bernstein, whom are Ted Bernstein, Pamela Simon, Jill Iantoni, a!ld Lisa Friedstein.

(	6. When I use the term "Heritage", I mean Heritage Union Life Insurance Company.

7. When I use the term "Jackson", I mean Jackson National Life Insurance Company.

8. When I use the term "Insurer", I mean the life insurance company that was the insurer on the risk for the Policy, which started as Capitol Bankers but changed through succession from time to time.

9. When I use the term "Policy", I mean Capitol Bankers Life Insurance Policy No. 1009208 insuring the life of Simon Bernstein.

10. When I use the terin "Insured", I mean Simon Bernstein.

11. When I use the term "Owner"; I mean the owner of the Policy as reflected on the Insurers' records from time to time.

12. When I use the term "Policy Proceeds'', I mean the amount that was payable by the Insurer under the Policy upon the death of the insured.

(
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(	13. When I use the term "Proceeds on Deposit", I mean the amount that was actually deposited by the Insurer with the Registry of the Comt pursuant to the Insurers' Complaint for Interpleader.

14. When I use the term "Policy Records", I mean the records of the Insurer relating to the Policy as producecl by the Insurer during the Litigation.

15. When I use the term "Litigation", I mean the abovecaptioned litigation.

16. When I use the term "VEBA", I am refeITing to the S.B. Lexington Employee Death Benefit Trust.

17. I have had an opportunity to consult with my attorney, and review the documents produced by all patties in the above'.'referenced litigation.

18. I have also reviewed the Affidavit of Don Sanders.

19. I am an attorney licensed to practice in the States of California and Illinois. I have been a licensed insurance agent in the State of Illinois for over 25 years.  In the late 1980's and early 1990's, I was located in the same business office as my father-in-law, Simon Bernstein .

.  20.  Inthe late 1980's my father-in-law, Simon Bernstein, my wife, Pam Simon and myself: co­ owned a life insurance brokerage named STP Enterprises, Inc. ("STP") that was located in offices in Chicago, Illinois.

21. One of the life insurance companies, STP represented was Lincoln Benefit Life Insurance Company.  Inthe 1990's niy father-in-law, Simon Bernstein applied for and purchased a life insurance policy issued by Lincoln Benefit Life.  During a search ofrecords located at our Chicago offices following the death of my father-in-law, Simon Bernstein, we located a file containing documents relating to the Lincoln Benefit Life Policy and Plaintiff has produced those documents in this litigation.  (See Ex. 18).

22. Ex. 18 is a Lincoln Benefit Life Request for Service form for Lincoln Policy #U0204204 (the "Lincoln Policy").  This form indicates that the insured.and owner was Simon Bernstein and that ownership of the Policy was being transferred to the "Simon Bernstein Irrevocable Insurance . Trnst dtd 6/21/95", and includes the Tax ID for the trust, and the nan1e of Shirley Bernstein as trustee.  The document also contains the signature of my father-in-law, Simon Bernstein. I recognize my father in-law's signature and have seen it on many occasions.  Also, his signature was witnessed by former STP employee, Debbie Marsh, whose signature I also recognize.  The document indicates it was received at Lincoln's Home Office and recorded on August 8, 1995. (See Ex.18)
(
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(
23. In 1994, my wife and I retained an attorney at the law firm of Hopkins and Sutter in Chicago to
help us prepare and execute an irrevocable insurance trust for our own estate planning purposes.

24. In 1995, Simon Bernstein crune to me and expressed an interest in creating a life insurance trust for himself.

25. I created a sample insurance trust for Simon Bernstein and reviewed it with him.  We agreed that Simon Bernstein should also use Hopkins and Sutter to finalize and execute his insurance trust.  We also discussed that the insurance trust was for the benefit of his wife, and then his five
children, and that he wanted to name his wife, Shirley as Trustee, and then either me, Ted or Prun as Successor Trustee.  I suggested that he appoint Ted as the next trustee.

26. Simon Bernstein took a copy of the draft of the trust I provided and went to Hopkins and Sutter to execute his insurance trust.

27. I met again with Simon Bernstein after he had signed the trust, and I reviewed the executed Bernstein Trust Agreement and saw that he had removed me as a Successor Trustee.  I also assisted Simon Bernstein with preparing forms for Lincoln Benefit Life to put ownership of the Lincoln Policy in the name of the Bernstein Trust.
(
28. After the death of Simon Bernstein, I conducted a search of my offices and records in Chicago,
Illinois.  I was able to locate a hard copy draft of the Simon Bernstein Irrevocable Insurance Trust in one folder, and this document contains some of my handwritten notes from one of my conversations with Simon Bernstein referenced above.  (See Ex. 16).

29. With the help of my brother, Adam Simon, we also located a file on our computer database entitled "SITRUST".  We were able to print this draft and the metadata of the file.  The metadata indicated was last modified on June 21, 1995. The metadata also includes a "date created" date of September of 2004, but I know that the September of 2004 date relates to the creation of our new database when my offices updated our database servers.  The SITRUST file was a pre-2004 file that was uploaded to our new database servers when we purchased and installed·them in September of 2004.  (See Ex. 15).

30. Once Simon Bernstein formed and executed the Simon Bernstein Insurm,:1.ce Trust Agreement, I assisted him and his wife, Shirley with obtaining a tax identification number for the Bernstein Trust. During the process of obtaining the tax identification number I prepared an IRS SS-4  form, which contains the name of the trust, the name of the trustee, the tax identification number,
and the signature of Shirley Bernstein .. (See Ex. 19).
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(
31. To the best of my knowledge and belief, Simon Bernstein took the original Bemstein Trust
Agreement with him at the time he moved his offices from Chicago to Florida.





FURTHER AFFIANT SAYETH NAUGHT.


_,--'
 (
 
,
r
-
»i
)Dated: FEBRUAR ;>s ' 2015 DAVID SIMON

SUBSCRD AND SWORN TO BEFORE ME
 (
4
1i
t
T
µ
·
)THIS ;} DAY OF FEBRUARY, 2015.
· Ck-:jrv-uMl
 (
(
)NOTA	PUBLIC	7
County of Cook, State of Illinois




CHERYL MARIE SVCHOWSKI
I	OFFICIAL SEAL
·A; Notary Publlc ,Slole or llllnols
h	My Commission Expires
-<¥	August 08, 2016	·
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1
(	THE UNITED STATES DISTRICT COURT NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION SIMON BERNSTEIN	) IRREVOCABLE INSURANCE	) TRUST OTO 6/21/95, by	)
Ted S. Bernstein, its	) Trustee, Ted S.	)
Bernstein, an		) individual, Pamela B.		) Simon, an individual,			) Jill lantoni, an	) individual, and Lisa S.	) Friedstein, an		)
individual,	)
)


(
vs.

Plaintiff,

)
)
) No. 13 CV 3643
)

HERITAGE UNION LIFE	) INSURANCE COMPANY,		)
)
Defendant.	)
The deposition of DAVID SIMON, called for examination pursuant to the Rules of Civil Procedure for the United States District Courts pertaining to the taking of depositions, taken before Vicki L. D'Antonio, a certified shorthand reporter of the State of Illinois, at One East Wacker Drive, Chicago, Illinois, on the 5th day of January, 2015, at the hour of 2:18 p.m.

Reported by: Vicki L. D'Antonio, CSR, RPR License No. 084-004344
·(

Mccorkle Litigation Services, Inc. Chicago, Illinois (312) 263-0052


 (
1
2
APPEARANCES:
STAMOS
 
&
 
TRUCCO,
 
LLP,
 
by
3
MR.
 
JAMES
 
J.
 
STAMOS 
MR.
 
KEVIN
 
P.
 
HORAN
4
One
 
East
 
Wacker
 
Drive
 
Third
 
Floor
5
Chicago,
 
Illinois 
 
60601
 
(312)
 
630-7979
6
jstamos@stamostrucco.com
 
khoran@stamostrucco.com
7
Representing
 
the
 
Plaintiff;
8
THE
 
SIMON
 
LAW
 
FIRM,
 
by
 
MR
.
 
ADAM
 
M.
 
SIMON
203
 
East
 
Wacker
 
Drive
 
Suite
 
2725
Chicago,
 
Illinois 
 
60601
 
(312)
 
819-0730
asimon21@att.net
Representing
 
the
 
Defendant. 
14
15
16
17
ALSO
 
PRESENT
 
VIA
 
TELEPHONE:
Ms.
 
Joielle
 
Foglietta
 
Mr.
 
Bill
 
Stansbury Mr.
 
Eliot
 
Bernstein
Honorable
 
Amy
 
J.
 
St.
 
Eve
18
19
20
21
22
23
24
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4
c-	1	(Whereupon, the witness was duly
2 sworn.)

3 DAVID SIMON,

4 having been first duly sworn, was examined and

5 testified as follows :

6 EXAMINATION

7 BY MR. STAMOS:

8 Q.	Will you state your name, please.

9 A.	David Bruce Simon.

10 Q.	Have you been deposed before?

11 A.	I have.

12 Q.   And how many times?

(	13	A.	I believe one or two.
14 Q.	The first one that comes to mind -- the

15 first one that -- bringing to mind the first

16 deposition you can remember, what was it -- what

17 did it involve?

18 A.	I think I was deposed in a case

19 revolving around a suit for disparagement in

20	Kentucky.
21	Q.	What was the name of the case?

22	A.	Ernie -- David Simon and S.T.P.

23	Enterprises versus Ernie Sampson and Kentucky

24	Financial, Ithink, is the -- something like
(
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5

(	1	that.
2 Q.	What year was that?

3 A.	I want to say the late '80s, early 4	'90s.
5 Q.	Someone had said something unpleasant

6 about you and you sued them?

7 A.	Not about me, no.

8 Q.	About the company?

9 A.	About the program.

10 Q.	Was that litigation resolved?

11 A.	It was.

12 Q.	And how was it resolved?
c	13	A.	Well, we lost at summary judgment, we
14 appealed, we lost, and then we entered into an

15 agreement with the individual to correct his

16 misassumptions about the program.

17 Q.	Okay.  When you said the program, what

18 are you referring to?

19 A.	The Arbitrage Life Payment System.

20 Q.	Is that something that still continues?

21 A.	It does.

22 Q.	And how -- who is it administered or

23 offered by?

24 A.	S.T.P. Enterprises, Inc.
(
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6
1 Q. There was a second deposition, was
(
2 there?
3 A.	ING -- Security Life of Denver.
4 Q. There was a lawsuit involving Security
5 Life of Denver?
6 A.	Correct.
7 Q. Who was the plaintiff and who was the
8 defendant?
9 A.	Life Plans, Inc. is the plaintiff.
10 Security Life of Denver is the defendant.
1 1	Q. Is it a pending litigation?
12	A.	It is.

(	13	Q. Where is it pending?
14 A.	Northern District of Illinois.
15 Q. What is the nature of that case?
16 A.	Breach of contract and tortious
17 interference.
18 Q. Who is the plaintiff?
19 A.	Life Plans.
20 Q. How are you related to Life Plans?
21 A.	I'm on their board.
22 Q. And you're a party or you're just a
23 member -- as a person with knowledge, you were
24 deposed?
(
•····•	····-	... "'' '	, ,_.,,      .· ·..-...-..-       -,_ , ,_ :<·.::.    ::::-·_:,·.n ,,,:,      _._.....         _,,_ ,·_:::.i .<.•'	-....    _ .. ,._. ._    _    _ _ ._._ ,_                     ·.> .•.          ,._.,._._._._    ,-; ,,, .<.C       ·•..'.o• '  '·''" ' '   ··''"'.::< .-:,'.:':
Mccorkle Litigation Services, Inc. Chicago, Illinois (312) 263-0052


Case: 1:13-cv-03643 Document #: 240-8 Filed: 05/21/16 Page 8 of 117 PagelD #:3995


7
1 A.	I'm also the general counsel.  I don't
(
2 own any of the company, though.

3 Q.	Where are you currently employed?

4 A.	S.T.P. Enterprises, Inc.

5 Q.	Who owns that?

6 A.	Fifty percent of it is owned by a trust

7 that I control.  Fifty percent of it is owned by

8 a trust that Pam Simon controls.

9 Q.	Pam Simon is who?

10 A.	My wife.

11 Q.	How long have you had that interest,

12 the 50 percent interest that you control in


(	13

S.T.P.?

14	A.	I believe 2000.

15 Q.  All right. And how did you come to

16 possess that interest?

17 A.	Bought it.

18 Q.	From whom?

19 A.	Which part?

20 Q.	You tell me.

21 A.	The first part was bought in from Dov

22 Kahana, and the second part was bought from

23 Simon Bernstein.

24 Q.	25 percent each part? I want to
(
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 (
(
)1	know -- I'll back up.

2	The 50 percent that you control, was

3	that -- was that obtained at the same time that

4	Pam control -- obtained her 50 percent?

5	A.	Yes.
6	Q.   And each of you obtained what portion

7 of your 50 percent from which of those people?

8 A.   Half of it from Dov Kahana, half of it

9 from Simon Bernstein.

10 Q.   And what was the compensation paid for


11	it?

12



A. For Dov Kahana?


(	13	Q.	Okay.
14	MR. SIMON:  I'm going to object as relevance.

15	THE WITNESS : I don't know the exact numbers,


16	but it was six figures and release from any

17 debts and obligations.

18 BY MR. STAMOS:

19	Q.	How about to Mr. Bernstein?




 (
i
)'"I!
l
1
:l
I

20 MR. SIMON:  Same objection.

21 THE WITNESS:  Several million dollars.

22 BY MR. STAMOS:
23 Q.  All right.  When did you first start

24	working with Mr. Bernstein?
(
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9
1 A.	In what capacity?  Do you mean with -­
(
2 Q.	Any. Any capacity.

3	Okay.  So did you -- at one point, were

4 you in business with Simon Bernstein in any

5 capacity?

6 A.	Yes.

7 Q.	When was the first time you were in any

8 way associated with him?

9 A.	Well, associated with him the first

1O	time was -- I don't know what you mean by

11	associated, but the first time I was associated

12	with him was that his daughter sold my father

(	13	life insurance in, I believe, 1978. I was --
14 Q.	His daughter Pam?

15 A.	Yes.

16 Q.	Okay.

17 A.	When she updated the life insurance

18 plan, that's the first time I met Simon

19 Bernstein.

20 Q.	Were you employed elsewhere at that

21	time?

22 A.	Iwas.

23 Q.   Where were you employed?

24 A.	I was employed at that -- I was
(
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1 self-employed .
2 Q. Doing what?
3 A.	Law.
4 Q. When did you graduate law school?
5	A.	1984.
6	Q. And what did you do following
7 graduation from law school?

8 A.	Law.

9 Q. Where did you law [sic]?
10 A.	First in California, and then within
11 about six months, Illinois.
12 Q. All right.  When you came to work as a
13 lawyer in Illinois, where did you work?
14 A.	For myself.
15 Q. What kind of law did you practice?
16 A.	General corporate, mostly litigation.
17 Q. And have you ever been associated as a
18 lawyer with other lawyers?
19 A.	When Ifirst started in California,
20 yes.
21 Q. Other than that, have you always been
22 on your own?
23 A.	I've had other lawyers work with me and
24 for me, but yes.
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1 Q. Do you continue to practice law today?
(
2 A .  I do.
3	Q. What kind of law do you practice?

4 A.	Mostly, I would say I -- my practice is
5 structured finance. However, I also service a
6 handful of clients in whatever their needs are.
7 Iwill maybe find another attorney to partner
8 with if their expertise is needed or will handle
9 it in-house.
10 Q. Are you on any boards of directors?
11	A.	Yes.

12	Q. What boards of directors are you on?
(	13	A.	For-profit companies?
14 Q. Any boards.
15 A.	S.T.P. Enterprises, Life Plans, Inc.,
16 lntervivos Foundation, Institutional Longevity
17 Assets .
18 Q.   What's that?
19 A.	It's a limited liability company .
20 And Institutional Pooled Benefits.
21 Q. The last one, what does that company

22 do?

23 A.	That owns a patent that pools death

24	benefit.
(
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1	Q.  The entity you named before, that --
(
2	the LLC, what does that company do?

3 A.	That's the asset that promotes that

4 pooling.

5 Q.  And the company that was in litigation

6 that you were on the board of, which one was it?

7 A.	Life Plans?

8 Q.	That's the last one you mentioned? Had

9 you mentioned that in the list of boards?

10 didn't -- I didn't catch it. Okay.

11 A.	Yes.

12 Q.	What is its business, Life Plans?

(	13	A.	Insurance agency.
14 Q.	How much of your time do you currently

15 spend practicing law as opposed to the other

16 ventures in which you're involved?

17 A.	The Simon Law Firm, Iprobably spend

18 now probably 25 percent of my time.

19 Q.	Did there come a time when you became

20 professionally associated with Simon Bernstein?

21 A.	As his attorney? Yes.

22 Q.	I don't -- I don't -- I'm not sure what

23 you're intending to leave out, but in any

24	capacity, when is the first time you became
(
l
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1	associated professionally with Simon Bernstein
(
2	in any way?

3	A.	1986.

4 Q.   And what was -- in what capacity was

5 that?

6 A.	Attorney.

7 Q.   And how long did you serve as his

8 attorney?

9 A.	About ten years.

10 Q.	So that would be about to '96?

11	A.	Yes.

12	Q.    At some point, did you become involved
c	13	with  him in the  insurance  business?
14 A.	Yes.

15 Q.	When was that?

16	A.	1987.

17 Q.	In what capacity did you become

18 involved with him in the insurance business in 19	1987?
20 A.	I wrote a documentation for a life

21 insurance sales concept that had been originated

22 by his brother.

23 Q.	Who was his brother?

24 A.	Norman Bernstein.
(_
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1 Q.	Were they in business together at the
(
2 time?

3 A.	I believe they did share one common

4 business.

5 Q.  At some point, I take it you married

6 his daughter?

7 A.	I did.

8 Q.	When was that?

9	A.	July 3, 1988.

10 MR. STAMOS: Let's go off the record for a

11 second.

12 (Whereupon, a discussion was had
c	13	off the record.)
14 BY MR. STAMOS:

15 Q.  All right. We were talking about his

16 brother Norman, I guess, when he was -- you --

17 you assisted him in preparing a document that

18 defined a product he was going to offer? Is

19 that what that was?

20 A.	I prepared some transactional documents

21 for a unique program to sell life insurance and

22 a manner to pay for it.

23 Q.	And did there come a time when you

24 became involved in the actual life insurance or
(
'
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1	insurance business as opposed to simply serving
(
2 as a lawyer for his business?

3 A.	Yes.

4	Q.  When was that?

5	A.	1988.

6	Q.	In what -- in what capacity did you -­

7	did you participate?

8 A.	Owner of S.T.P. Enterprises.

9 Q.	Right.  What does that do?  What do you

10 do as the owner of S.T.P.?

11	A.	Promote the Arbitrage Life Payment


12

(	13
14

15

16

17

18

19

System as well as general life insurance brokerage.
Q.   Can you describe for me this Arbitrage program you're talking about?
MR. SIMON:  Object, relevance and -- BY MR. STAMOS:
Q.	Idon't need a long explanation.

just want to -- when you say it, I want to know


20 what you•re talking about.

21 A.	Ifs a way to pay for life insurance

22 using leverage.

23 Q.	Okay.  For example?

24 A.	Borrow from a bank to pay the premiums.
(
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1	Q.	I see.

2	A.	Although the individual doesn't borrow

3	and there's some nuances to the program that are

4	unique compared to standard premium finance.

5 Q.	Now, in the course of your association

6 with Mr. Bernstein, I know we're here talking

7	about this life insurance policy. I want to

8	designate it correctly so we don't get ourselves

9	confused.

10 The Capitol -- was originally the

11 Capitol Bankers Life policy, you know what

12 I'm -- you know what policy I'm talking about,


(	13
14

15

correct?

A. I do.

Q.  Are you aware of any other insurance


16 policies that ever existed that insured the life

17 of Simon Bernstein or his wife?

18	A.	I am.

19 Q.	Okay. Tell me what other policies

20 you're aware of.

21	A.	Lincoln Benefit Life, Inter-Ocean Life.

22 Q.  And were benefits paid on those two
23 policies after his death?

24	A.	Not to my knowledge.
(
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1	Q.	Were they in force at the time of his
(
2	death?
3 A.	Not to my knowledge.

4 Q.   And how are you aware that they

5 existed?

6 A.	The Lincoln Benefit Life was paid for

7	through the Arbitrage Life Payment System, so I

8	participated in the closing of that policy.

9	Q.	What was the benefit on that?

10	A.	I believe $200,000.

11 Q.	And the Ocean, Inter-Ocean Life policy,

12 how were you aware of its existence?


(	13
A. 
From Simon.

14	Q.	He told you it existed?

15	A.	Yes.

16	Q.	What was the -- what was the benefit on

17	that policy?

18	A.	I'm not a hundred percent sure, but it

19	is my belief that it was a million dollars.

20 Q.    And what years -- what year was it

21 initiated?

22 A.	I don't know.  Sometime in the '70s or
23 early '80s, I believe.
24	Q.	Was it a term policy?
(
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1 A.	I don't know.
(
2 Q.	How did you come to learn about it?

3 A.	Discussing with him his life insurance.

4 Q.	When did you first become aware of the

5	Capitol life policy?
6	MR. SIMON:  Objection just to form.  I think

7	we need to --

8 BY MR. STAMOS:

9 Q.	Capitol Bankers Life policy.  I'm

10	sorry.


11

12

(	13
14

15

16

17

18

19

20

21

22

23
24
(

I'll restate the question.

When did you first become aware of the Capitol Bankers Life policy?
A. I believe sometime in the mid '80s.

Q.	Do you know what year it was initiated?

A.	The  policy?

Q.   Yeah.

A.	I know only from looking at records.

Q.   And so what do you know from looking at records?
A.	1982.

Q.	Okay.  What -- when was the first time you ever discussed that policy with Simon?
A.	I don't know if a first time I remember
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1	discussing it with Simon is so much as learning
(
2	about the VEBA, because one of the things that

3 was done was file the 5500s for the death

4 benefit VEBA at S.B. Lexington, and so sometime

5 in the mid '80s, I became aware of the 5500, and

6 that it had to do with the policy, I believe I

7 learned through Richard Klink, who was Simon

8 Bernstein's partner in S.B. Lexington.

9	Q.	Tell me what the 5500 is.

10 A.	It's a form, tax filing form.

11 Q.	And that's filed in order to obtain the

12 tax benefits that relate to the VEBA?

(_	13	A.	It's a -- yes, in part.
14 Q.	What is it --

15 A.	It's some -- it's a -- you know, just

16 like any benefit plan. You file a 5500.

17 Q.	I'm not asking very good questions.

18 What was your role in dealing with that

19 is, I guess, what I'm trying to get at. Why did

20 you -- why did you become aware of it?

21 A.	Mr. Klink showed it to me, told me

22 about the process he went through to file the

23 form.  My father's company also had to do the

24 same thing for his policy.
(
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1 Q. Was your father's company in any way
(
2 related to Mr. Bernstein's companies?	'f
!
3 A.	Not at all.
;
'i
4 Q. What did you learn about the policy at
5 that time when you first learned its existence

6 when Mr. Klink showed you the 5500?

7 A.	It was a policy on Simon's life, owned

8 by the VEBA, and the beneficiary was the VEBA.

9 Q. What's the next thing you -- strike

10 that.

11 After being told about its existence by

12 Mr. Klink, what's the next time you ever

(	13	conversed with anyone about it?
14 A.	Well, probably conversed annually about

15 the policy because we would get annual

16 statements.

17 Q. What was the face policy -- I'm sorry.
18 What was the face amount of the policy?

19 A.	When originally applied for?

20 Q. Yeah.
21 A.	I believe $2 million.

22 Q. Did it ever change?
23 A.	There was borrowings against the

24 policy, so the death benefit was reduced.
(
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 (
21
1
Q.
Did
 
the
 
face
 
amount
 
ever
 
--
 
ever
2
change?
3
A.
Face
 
amount
 
changes.
4
(Whereupon,
 
a
 
discussion
 
was
 
had
5
off
 
the
 
record.)
6
THE
 
COURT:
 
Let's
 
go
 
on
 
the
 
record,
 
then,
 
so
7
this
 
is
 
clear.
8
So
 
Mr.
 
Simon,
 
what
 
is
 
the
 
basis
 
of
 
your
9
objection
 
to
 
having
 
Mr.
 
Stansbury
 
present?
 
I
s
1
O
he
 
physi
cally 
present
 
or
 
listening
 
in?
11
MR.
 
SIMON:
 
This
 
is
 
Adam
 
Simon.
 
Our
12
objection
 
is
 
he's
 
a
 
nonparty
 
to
 
this
 
case
 
and
13
he's
 
a
 
potential
 
witness,
 
and
 
I
 
believe
 
under
14
the
 
witness
 
exclusion
 
rules,
 
I
 
think
 
it's
 
615,
15
he
 
should
 
not
 
be
 
permitted
 
to
 
listen
 
in
 
on
 
this
16
deposit
i
on,
 
much
 
l
ess
 
part
i
cipate.
17
THE
 
COURT:
 
And
 
is
 
he
 
physically
 
there
 
or
18
listening
 
in
 
on
 
the
 
phone?
19
MR.
 
STAMOS:
 
Listening
 
in,
 
Judge.
20
THE
 
COURT:
 
Okay.
21
MR.
 
STAMOS:
 
Yeah.
 
Actually,
 
what
 
we
 
--
 
what
22
we
 
did
 
was
 
we
 
asked
 
him
 
if 
we could
 
exclude
 
him,
23
pending
 
your
 
call,
 
which
 
we've
 
done,
 
so
 
he
24
hasn't
 
--
 
he
 
hasn't
 
heard
 
any
 
of
 
the
 
deposition.
)(
















(













(
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1  (
(
)THE COURT: Okay.

2 MR. STAMOS: And he -- if I may say, Judge,

3 he became involved because he asked the -- my

4 client, the estate, if he could attend, and they

5 were willing to have him attend, and I don't

6 think that witness exclusion rules would apply

7 to a -- to a deposition, which, of course, he

8 could read when it's done anyway, so Idon't --

9 I don't think that there are any rules that

10 would prevent him from listening, and he

11 certainly may not participate. We don't -- we

12 don't -- he won't be allowed to participate.
c	13	THE COURT: And Mr. Simon, what's the
14 prejudice of having him present?

15 THE WITNESS:  Ijust don't believe he's

16 entitled to be present, and from my quick

17 reading online, the witness exclusion rules do

18 apply to depositions, and I don't want his

19 testimony to be tainted by listening in or

20 possibly, you know, participating with counsel's

21 questioning of our witness.

22 THE COURT: If that's the basis of your

23 objection, that is overruled because the witness

24 exclusion under Rule 615 does not apply to
(
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1 depositions. Rule 30C specifically says that.
(
2 It provides that deposition testimony should

3 proceed as if at trial, and the Federal Rules of

4	Evidence apply except for Rules 103 and 615, so

5	Rule 615 does not apply.

6 Your objection is overruled and he may

7 be present. He, of course, may not participate.

8 I will accept your representation with that, but

9 he may be present, listening in on the

10 deposition.

11 MR. SIMON: Okay.

12 THE COURT: So you should proceed forward and

(	13	he can listen in.
14	MR. SIMON: Thank you, your Honor.

15 MR. STAMOS: Thanks, your Honor.

16 THE COURT: Thank you.

17 MR. STAMOS: Appreciate it.

18 THE COURT: Bye.

19 (Whereupon , a discussion was had

20 off the record.)

21 BY MR. STAMOS:

22 Q.	What I'm asking is the -- I understand

23 that the -- maybe I'm not using the terminology

24 correctly.
(
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)

 (
1
) (
Was
 
there
 
ever
 
a
 
time
 
that
 
the
 
stated
)(
 (
2
)	 (
benefit
 
of
 
the po
l
i
cy
 
was
 
other
 
than
 
$2
 
million?
)

 (
3
)	 (
I
 
understand
 
that
 
the
 
amount
 
to
 
be
 
paid
 
would
)

 (
4
)	 (
have
 
varied
 
based
 
upon
 
loans,
 
but
 
was
 
there
 
ever
)

 (
5
)	 (
a
 
time
 
that
 
i
t
 
was
 
other than
 
$2 million
 
or
)

 (
6
)	 (
greater
 
than
 
$2
 
million?
)

 (
7
)	 (
A.
I
 
don't
 
think
 
I
 
can
 
answer
 
the
)

 (
8
)	 (
question.
)

 (
9
)	 (
Q.
Why
 
not?
)

 (
10
)	 (
A.
Because
 
I
 
don't
 
understand
 
what
 
you're
)

 (
11
)	 (
saying.
)

 (
12
) (
Q.
Okay.
 
I
 
buy
 
an
 
insurance
 
policy.
 
It
) (
13
) (
says
 
a
 
million
 
dollars on
 
it,
 
a
 
million
 
dollars
) (
14
) (
of
 
life
 
insurance.
 
I
 
understand
 
that
 
there
 
are
)c


 (
15
)	 (
instances
 
in
 
which
 
the
 
payment
 
of
 
a
 
million
 
upon
)

 (
16
)	 (
someone's
 
death
 
might
 
be
 
reduced
 
due
 
to
)

 (
17
)	 (
intervening
 
events,
 
but
 
the
 
million
 
--
 
piece
 
of
)

 (
18
)	 (
paper
 
still
 
says
 
a
 
million
 
on
 
i
t,
 
right?
)

 (
19
)	 (
Okay.
 
Now,
 
my
 
question
 
is:
 
With
)

 (
20
)	 (
regard
 
to
 
the
 
poli
cy
 
of
 
'82,
 
which
 
is
 
policy
)

 (
21
)	 (
No.
 
1009208, I
 
think
 
we
 
can
 
all
 
agree
 
that's
)

 (
22
)	 (
what
 
it
 
is,
 
was
 
there
 
ever
 
a
 
time
 
that
 
the
 
face
)

 (
23
)	 (
amount
 
of
 
that
 
policy
 
was
 
ever
 
greater
 
than
)

 (
24
)	 (
2
 
million?
)
(
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A.  (
1
)Not to my knowledge.
(
2 Q.   All right.  Are you aware at any point

3 at which an application was made to increase the

4	benefit amount from 2 million to 3 million?

5	A.	Not to my knowledge.

6 Q.   All right.  So back to the -- you said

7 that there would be a discussion, likely

8 annually, about the -- about the policy.  I take

9 it that would be because you'd have to file an

10	annual 5500?

11	A.	Yes.


12
(	13
14

15

16

17

18

19

20

21

22

Q.   All right.  Other than that, when is the next time you recall a -- strike that.
When was the first time you talked to Simon Bernstein about the existence of that policy, other than Mr. Klink?
A.	1987.

Q.   All right.  Who was present for that conversation?
A.	Dov Kahana, myself, and Mr. Bernstein.

Q.   And Dov Kahana was Mr. Bernstein's business partner?

23 A.	In one of his businesses, yes.


24 Q.	Okay.  In which business?
(
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 (
26
)

 (
1
) (
A.
Cambridge
 
Associates.
)(
 (
2
)	 (
Q.
What
 
was
 
the
 
business
 
of
 
Cambridge
)

 (
3
)	 (
Associates?
)

 (
4
)	 (
A.
General
 
insurance
 
brokerage,
 
I
 
believe.
)

 (
5
)	 (
Q
.
Okay. 
 
What
 
was
 
the
 
occasion
 
for
)

 (
6
)	 (
discussing
 
the
 
1982
 
policy?
)

 (
7
)	 (
A.
Simon
 
Bernstein
 
was
 
significantly
 
in
)

 (
8
)	 (
debt
 
and
 
did
 
not
 
have
 
the
 
money
 
to
 
pay the
)

 (
9
)	 (
premium.
)

 (
10
)	 (
Q.
Okay. 
 
What
 
was
 
the
 
premium? 
 
Do
 
you
)

 (
11
)	 (
recall?
)

 (
12
)	 (
A.
No.
)
 (
13
) (
Q.  
 
And who
 
said
 
what
 
to
 
who
 
in
 
that
)(

 (
14
)	 (
conversation
 
about
 
that
 
topic?
)

 (
15
)	 (
A.
Simon
 
said
 
to
 
Dov
 
we
 
have
 
to
 
pay
 
the
)

 (
16
)	 (
premium.
)

 (
17
)	 (
Q
. 
 
Anyone
 
else
 
say
 
anything
 
in
 
that
)

 (
18
)	 (
conversation?
)

 (
19
)	 (
A.
I'm
 
sure
,
 
but
 
that
 
was
 
the
 
gist
 
of
 
the
)

 (
20
)	 (
conversation.
)

 (
21
)	 (
Q.  
 
All
 
right. 
 
What
 
--
 
what
 
came
 
from
)

 (
22
)	 (
that?
)

 (
23
)	 (
A.
I
 
beli
eve
 
either
 
the
 
premium
 
was paid
)

 (
24
)	 (
or
 
they
 
started
 
to
 
borrow
 
against
 
the
 
cash
 
value
)
(
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27
1
to
 
pay
 
the
 
premium.
2
MR.
 
STAMOS:
 
Bi
ll,
 
is
 
that
 
you?
3
MR.
 
STANSBURY:
 
I
'm
 
here.
4
MR.
 
STAMOS:
 
Got
 
i
t.
5
MR.
 
STANSBURY:
 
Thank
 
you.
6
BY
 
MR.
 
STAMOS:
7
Q. 
 
And
 
at
 
that
 
time
 
when you
 
first
 
spoke
8
to
 
him
 
--
 
Mr.
 
Bernstein
 
about
 
it,
 
were
 
you
 
aware
9
of
 
who
 
the
 
beneficiary
 
was?
 
Was
 
it
 
still
 
the
10
VEBA
 
as
 
far
 
as
 
you
 
knew?
11
A.
Yes.
12
Q.
Did
 
you
 
become
 
aware
 
at
 
any
 
point
 
of
 
a
13
change
 
in
 
beneficiary?
14
A.
Yes.
15
Q.
When
 
was
 
that?
16
A.
Sometime
 
around
 
1995
.
17
Q
.
  
 
And
 
from
 
whom
 
and
 
to
 
whom
 
was
 
the
18
beneficiary
 
changed?
19
A.
Beneficiary
 
was
 
still
 
the
 
VEBA
 
and
 
a
20
contingent
 
beneficiary
 
was
 
named
 
as
 
the
21
irrevocable
 
life
 
insurance
 
trust.
22
Q
.
How
 
did
 
you
 
become
 
aware
 
of
 
that
 
in
23
1995?
24
A.
Saw
 
the
 
change
 
of
 
beneficiary
 
forms,
)(













(














(
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I
)28  s
(	1	helped Mr. Bernstein design the trust, and
!
2  (
I
)signed off on the change of forms.	g
3 Q. Do you do trust work?  Do you prepare	I
I
4	trusts?	I
5  (
I
)A.	I have. Idon't regularly, no.	l
',',
6 Q. All right.  You're aware that there was
 (
}
)11
;
7	a -- that the claim here is that a 1995 trust	!
 (
i
)-i

8 existed, correct?
i

9 A.	I know a 1995 trust existed.

J
 (
i
)l! l

10 Q. Did Mr. -- prior to the -- to 1995 or	I
n
11 prior to the date designated as the date of the

12 reported trust of '95, did Mr. Bernstein ever	l
l
 (
i
)(	13	have another trust, prior trust?
)1-

14 A.	Yes.

d''

15 Q. Okay.  What year was that trust?	J
I
16 A.	The VEBA trust was, Ibelieve, in the	I
,,
17  (
)
)early '80s.	l
18  (
1
)Q. Did he ever have any other trusts that	g
19 you're aware of?	i
20  (
f
,.
.
,
)A.	Subsequent to that or prior?	!
i
21 Q. Prior to 1995.	it

22 A.	Not that I'm aware of.	'
23 Q. Tell me the first time you ever had a

24 conversation with Mr. Bernstein about a trust in
(


i.(".=J;A   -=·	<..--A-;;J;Jl«;i,'	"1,..-.<><,,""''=--o-:t'.t'.:    -:. ,..,.......:;....,;Jc\!.mt;;,   <t> !;;(   '
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(	1	1995.
2 A.	We discussed his making application for

3 additional death benefit. My wife and I had

4	just completed our own irrevocable life

5	insurance trusts and made applications to
6	Lincoln Benefit.  He wished to get more

7	insurance.  That was the first time.

8 Q.	Okay.  And when you say more insurance,

9 what insurance are you talking about?  Are you

10 talking about adding the Lincoln Benefit policy?

11	A.	More death benefit.

12	Q.	On the Capitol Bank -- Bankers policy?
(	13	A.	No. No, a new policy. More death
14 benefit for himself --

15 Q.	Okay.

16 A.	-- for -- on his life.

17 Q.    All right.  Did he do that?

18	A.	Yes.

19 Q.   And what company did he obtain that

20 insurance from?

21 A.	Lincoln Benefit Life.

22 Q.	Okay.  That's the one you told me about

23 earlier?

24 A.	Yes.
(
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(	1	Q.	Okay. And that's -- when you say he
2 owned another policy, you're saying that's a

3 policy that he -- that he initiated in 1995?

4 A.	I believe that's the date.

5 Q.   All right. And that's the policy that

6 you believed was not in force at the time of his

7 death?

8 A.	I believe that's correct.

9 Q.  And you think he added $200,000 to the 1O	death benefit?
11		A.	I think the policy had a face amount of 12	$200,000.
(	13	Q.	Okay. Why did he want -- if he had a
14 policy that paid 2 million, why did he -- why

15 did he want 10 percent more?

16 MR. SIMON: Objection for speculation.

17 BY MR. STAMOS:

18 Q.	Why?

19 A.	I know he was trying to get as much

20 death benefit as he could. He was uninsurable

21 up until that point, and I believe this was a

22 highly rated policy also.

23 Q.  All right.  So tell me the first time

24 you and Mr. Bernstein had a conversation about
(
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31
)

 (
1
)	 (
the
 
trust. 
 
What
 
did
 
you
 
say
 
to
 
him
 
and
 
what
 
did
)

 (
2
)	 (
he
 
say
 
to
 
you?
)

 (
3
)	 (
MR.
 
SIMON
:
 
Can
 
I
just
 
make
 
a
 
general 
poi
nt?
)

 (
4
)	 (
MR.
 
STAMOS: 
 
Yeah.
)

 (
5
)	 (
MR.
 
SIMON: 
 
There's
 
--
 
there's
 
so
 
many
)

 (
6
)	 (
Mr.
 
Bernsteins
 
here
 
that
 
I
think
 
it's
 
best
 
if
)

 (
7
)	 (
you
 
--
)

 (
8
)	 (
MR.
 
STAMOS: 
 
That's
 
fine.
)

 (
9
)	 (
MR.
 
SIMON: 
 
Yeah
 
.
)

 (
10
)	 (
MR.
 
STAMOS
 
:
 
I
 
have
 
no
 
problem.
)

 (
11
)	 (
BY
 
MR.
 
STAMOS:
)

 (
12
)	 (
Q.
With
 
regard
 
to
 
the
 
1995
 
trust
 
that
 
is
)

 (
13
) (
referred
 
to
 
in
 
the
 
complaint,
 
in
 
your
 
complaint
 
,
)(

 (
14
)	 (
when
 
was
 
the
 
first
 
time
 
you
 
ever
 
had
 
a
)

 (
15
)	 (
conversation
 
with
 
Simon
 
Bernstein
 
about
 
that?
)

 (
16
)	 (
A.
1995.
)

 (
17
)	 (
Q
.
 
 
And
 
what
 
did
 
you
 
say
 
to
 
him
 
and
 
what
)

 (
18
)	 (
did
 
he
 
say
 
to
 
you
 
in
 
the
 
course
 
of
 
that
)

 (
19
)	 (
conversation?
)

 (
20
)	 (
A.
It's
 
privileged.
 
I
 
was
 
acting
 
as
 
his
)

 (
21
)	 (
attorney
 
at
 
that
 
time.
)

 (
22
)	 (
Q
.
  
 
So
 
you
 
were
 
acting
 
as
 
his
 
attorney
 
with
)

 (
23
)	 (
regard
 
to
 
the
 
trust?
)

 (
24
)	 (
A.
In
 
the
 
first
 
conversation,
 
yes.
)
(
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1 Q.	Now, wait a minute.
(
2 A.	Subsequently, I do not, but --

3 Q.	Now, wait a minute. Let's get

4 organized here.

5 There's a complaint that's filed

6 describing your interactions with Mr. Bernstein

7 about that trust, which I assume you plan to

8 testify about?

9 A.	Absolutely.

10 Q.	But you're going to not testify about

11 the start of those conversation -- the first of

12 those conversations?

(	13	A.	You know, in general, you asked me very
14 specific questions about what did he say and

15 what did I say.

16 Q.	Right.

17 A.	So in the first conversation, yes, he

18 came to me as an attorney, so I -- it's

19 privileged conversation.

20 Q.	When did it stop being privileged?

21 A.	Right after the first conversation.

22 Q.	What made it stop being privileged?

23 A.	Isaid Iwouldn't act as his attorney

24 regarding the trust.
(
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1 Q.	Isn't what you told me just now

2 privileged?

3 A.	No.

4 Q.	Why not?

5	A.	Because I said it after we discussed

6	it.

7 Q.	Who else was present for this

8 conversation?

9 A.	Just himself and I.

10 Q.	Well, I take it you're going to refuse

11 to answer questions with regard to that

12 conversation, based upon privilege?

13 A.	The first conversation.

14 Q.	I'm sorry, I don't mean to be clever,

15 but explain to me again how that remains

16 privileged and -- and --

17 A.	It's where I'm not acting as an

18 attorney for him, it's not privilege.  It's his

19 privilege to assert.

20 Q.	Does it -- does it survive his death?

21 A.	As far as I understand, it does.

22 Q.	And it can be waived by the estate?

23 A.	Don't know.

24 MR. STAMOS:  Does the estate have an
(
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c	1	objection to Mr. Simon testifying about that
2 conversation?

3 MS. FOGLIETTA:  Can you repeat that?  It's a

4 little hard to hear.

5 MR. STAMOS: Yes.  I've asked Mr. Simon about

6 the first conversation he had with Simon

7 Bernstein about the trust alleged to exist in

8 the complaint, and Mr. Simon has asserted a

9 privilege based upon -- an attorney-client

10 privilege with Mr. Bernstein regarding that

11 first conversation.

12 I don't frankly remember the law on
(	13	whether that privilege survives his death, but
14 assuming that it does, I believe the estate can

15 waive it, the estate controls it, so I asked

16 whether the estate has an objection to his

17 testimony about that first conversation.

18 MS. FOGLIETTA: No, no objection.

19 MR. SIMON:  I will sus- -- or reassert the

20 objection, based on privilege. It's my

21 understanding that privilege does survive when

22 it is involved with an individual but not a

23 corporation.  I don't think the estate has the

24 right to waive that privilege. I think
(
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1	Mr. Simon has a duty to assert the privilege up
(
2	to the point where he was no longer acting as

3 the attorney with regard to the trust, and from

4 a practical standpoint -- well, I'll just leave

5 it at that.

6 MR. STAMOS: But who does control the

7 privilege if not the estate?

8 MR. SIMON: It just survives.

9 MR. STAMOS: Well, but I mean, it can't be

10 waived by anybody?

11 MR. SIMON: I don't believe it can.

12 MR. STAMOS: Well, I certainly think it can,

(	13	and the estate -- if the estate doesn't control
14 it, nobody controls it. It's not a -- it

15 doesn't -- I know --

16 MS. FOGLIETTA: I agree, and the estate

17 controls it.

18 MR. STAMOS: Yeah. So based upon the estate

19 having waived the privilege with regard to that

20 answer, I ask you to answer the question.

21 MR. SIMON: Could we go off the record for a

22 moment?

23 MR. STAMOS: Sure.

24
(
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 (
3
6
)

 (
1
) (
(Whereupon,
 
a
 
discussion
 
was
 
had
) (
2
) (
off
 
the
 
record.)
)(


 (
3
)	 (
MR.
 
STAMOS: 
 
Back
 
on the
 
record.
)

 (
4
)	 (
So
 
we'll
 
certify
 
the
 
question,
 
deal
)

 (
5
)	 (
with
 
i
t
 
at
 
a
 
later time.
)

 (
6
)	 (
BY
 
MR.
 
STAMOS:
)

 (
7
)	 (
Q.
Let's
 
move
 
on
 
to
 
the
 
--
 
so
 
following
)

 (
8
)	 (
this
 
conversation
 
with
 
Mr.
 
Bernstein
 
that
 
you
)

 (
9
)	 (
don't
 
contend
 
was
 
privileged,
 
what's
 
the
 
next
)

 (
10
)	 (
conversation
 
or
 
the
 
continuation
 
of
 
that
)

 (
11
)	 (
interaction
 
about
 
the
 
trust?
)

 (
12
)	 (
A.
So
 
I
 
showed
 
him
 
the
 
trust
 
that
 
I
)
 (
13
) (
received
 
from 
 
Hopkins
 
&
 
Sutter.  
 
We
 
discussed
)(

 (
14
)	 (
how
 
he
 
would
 
want
 
that
 
trust
 
changed
 
for
 
him. 
 
I
)

 (
15
)	 (
mocked
 
one
 
up. 
 
I
 
gave
 
it
 
to
 
him
 
and
 
told
 
him
 
he
)

 (
16
)	 (
had
 
to
 
go
 
to
 
Hopkins
 
&
 
Sutter
 
to
 
have
 
it
)

 (
17
)	 (
executed.
)

 (
18
)	 (
Q.  
 
All
 
right. 
 
So
 
when
 
you
 
say
 
you
 
showed
)

 (
19
)	 (
him
 
the
 
ones
 
from
 
-- the
 
one
 
from
 
Hopkins
 
&
)

 (
20
)	 (
Sutter,
 
is
 
that
 
the
 
one
 
Hopkins
 
&
 
Sutter
 
had
)

 (
21
)	 (
prepared
 
for
 
you?
)

 (
22
)	 (
A.
Yes.
)

 (
23
)	 (
Q.  
 
And
 
when
 
you
 
say
 
you
 
mocked
 
it
 
up,
 
how
)

 (
24
)	 (
was
 
that
 
not
 
practicing
 
law
 
for
 
him?
)
(
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1  (
c
)A.	I was not doing it as his attorney.  I
2 was filling it in almost as a secretary for him
3 to change some of the names.
4 Q. Who was the lawyer at Hopkins & Sutter?
5 A.	Jim Hammond, I believe.
6 Q. Say what?
7 A.	James Hammond.
8 Q. James Hammond?
9 A.	Yeah.
10 Q. Is he still -- I know Hop- -- I know
11 1	Hopkins is no longer in existence, but is he
12 still practicing?
(	13	A.	No, he does not.
14 Q. How do you know?
15 A.	He died.
16 Q. All right.  Who is the lawyer at
17 Hopkins & Sutter -- strike that.
18 Did you -- did -- to your knowledge,
19 did Simon then -- Mr. Bernstein then interact
20 with Hopkins & Sutter?
21 A.	I believe so.
22 Q. With whom?
23 A.	Idon't  know.
24 Q. Was it Mr. Hammond?
(

Mccorkle Litigation Services, Inc. Chicago, Illinois (312) 263-0052


Case: 1:13-cv-03643 Document #: 240-8 Filed: 05/21/16 Page 39 of 117 PagelD #:4026


38
1 A.	I don't know.
(
2 Q.	To your knowledge, was Hopkins & Sutter

3 involved in the execution of his trust?

4 A.	I believe so.

5 Q.  What makes you believe that?

6 A.   Si said that Hopkins & Sutter or an

7 attorney at Hopkins & Sutter helped him execute

8 the will -- I mean the trust.

9 Q.	Well, we'll get to that conversation in

10 a second, okay, and -- but you never learned who

11 it was there?

12 A.	No.

(	13	Q.	Did you ever tell Mr. Hammond I'm
14 sending over my father-in-law to do for him what

15 you did for me?

16 A.	I did not. Simon had his own

17 relationships at Hopkins & Sutter.

18 Q.   And with whom did he have

19 relationships?

20 A.	Several folks.

21 Q.	Who?

22 A.	Henry Lawrie.

23 Q.	Is Henry still alive?

24 A.	I believe so.
(
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 (
3
9
)

 (
1
) (
Q.
Okay.
 
Who
 
else?
) (
2
) (
A.
Brad
 
Ferguson.
)(


 (
3
)	 (
Q.
Okay.
 
Who
 
else?
)

 (
4
)	 (
A.
I
 
don't
 
know.
)

 (
5
)	 (
Q.  
 
And
 
of
 
that
 
--
 
of
 
those
 
two,
 
do
 
you
)

 (
6
)	 (
believe
 
either
 
of
 
them
 
parti
cipated
 
with
 
him
 
in
)

 (
7
)	 (
creating
 
this
 
trust
 
you
 
talked
 
about?
)

 (
8
)	 (
A.
Be
 
pure
 
speculation.
)

 (
9
)	 (
MR.
 
STAMOS:
 
Off
 
the
 
record
 
for
 
a
 
second.
)

 (
10
)	 (
(Whereupon,
 
a
 
discussion
 
was
 
had
)

 (
11
)	 (
off
 
the
 
record
 
and
 
a
 
short
)

 (
12
)	 (
break
 
was
 
taken.)
)
 (
13
) (
MR.
 
STAMOS:
 
All
 
right.
 
We're
 
back
 
on.
)(

 (
14
)	 (
BY
 
MR.
 
STAMOS:
)

 (
15
)	 (
Q.
Well,
 
in
 
the
 
declaratory
 
judgment
)

 (
16
)	 (
portion
 
of
 
your
 
complaint,
 
it
 
states
 
that
 
--
)

 (
17
)	 (
Paragraph
 
29:
 
On
 
or
 
about
 
June
 
21,
 
1995,
 
David
)

 (
18
)	 (
Simon
 
--
 
that's
 
you,
 
right?
 
--
 
an
 
attorney,
 
and
)

 (
19
)	 (
Simon
 
Bernstein's
 
son-in-law
 
met
 
with
 
Simon
)

 (
20
)	 (
Bernstein
 
before
 
Simon
 
Bernstein
 
went
 
to
 
the
 
law
)

 (
21
)	 (
offices
 
of
 
Hopkins
 
&
 
Sutter
 
in
 
Chicago,
 
Illinois
)

 (
22
)	 (
to
 
finalize
 
and
 
execute
 
the
 
Bernstein
 
trust
)

 (
23
)	 (
agreement.
)

 (
24
)	 (
You're
 
familiar
 
with
 
that
 
allegation?
)
(
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 (
40
)

 (
1
) (
A.
I
 
am.
)(
 (
2
)	 (
Q.  
 
All
 
right. 
 
Tell
 
me
 
what
 
the
 
facts
 
are
)

 (
3
)	 (
surrounding
 
the
 
allegations
 
in
 
that
)

 (
4
)	 (
Paragraph
 
29.
)

 (
5
)	 (
A.
Gave
 
him
 
a
 
draft
 
of
 
the
 
document
 
to
 
go
)

 (
6
)	 (
to
 
Hopkins
 
&
 
Sutter
 
to
 
have
 
it
 
finalized
 
and
)

 (
7
)	 (
executed.
)

 (
8
)	 (
Q
.
  
 
All
 
right. 
 
And
 
this
 
is
 
a
 
document
 
that
)

 (
9
)	 (
you
 
had
 
taken,
 
the
 
one
 
that
 
had
 
been
 
prepared
)

 (
10
)	 (
for
 
you,
 
and
 
changed
 
it
 
to
 
give
 
effect
 
to
 
what
)

 (
11
)	 (
Simon
 
--
 
for
 
Simon. 
 
That's
 
your
 
testimony?
)

 (
12
)	 (
A.
Yes.
)
 (
13
) (
Q.  
 
And
 
was
 
it
 
in
 
final
 
form?
)(

 (
14
)	 (
A.
No.
)

 (
15
)	 (
Q.
I
n
 
what
 
form
 
was
 
i
t?
)

 (
16
)	 (
A.
Near
 
final
 
form.
)

 (
17
)	 (
Q.  
 
All
 
right. 
 
And
 
tell
 
me
 
what
 
you
 
and
)

 (
18
)	 (
Simon
 
said
 
to
 
each
 
other
 
on
 
the
 
21st
 
before
 
he
)

 (
19
)	 (
went
 
to
 
this
 
meeting.
)

 (
20
)	 (
A.
I
 
believe
 
I
 
spoke
 
to
 
him
 
the
 
day
 
before
)

 (
21
)	 (
and
 
said
 
I
 
would make
 
changes.
 
I
 
took
 
notes
 
on
)

 (
22
)	 (
another
 
draft
 
of
 
the
 
document
 
and
 
then
 
utilized
)

 (
23
)	 (
those
 
notes
 
to
 
have
 
the
 
document
 
modified
 
to
)

 (
24
)	 (
reflect
 
those
 
additional
 
desires,
 
and
 
I
 
handed
)
(
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 (
41
)

 (
1
) (
it
 
to
 
him
.
)(

 (
2
)	 (
Q.  
 
What
 
was
 
it
 
that
 
Mr.
 
Simon
 told
 
you
)

 (
3
)	 (
what
 
he
 
wanted
 
the
 
trust
 
to
 
do?
)

 (
4
)	 (
MR.
 
SIMON: 
 
Strike
 
-- objection
 
on
 
form.
)

 (
5
)	 (
MR.
 
STAMOS: 
 
I'm
 
sorry. 
 
You're
 
right.
)

 (
6
)	 (
BY
 
MR.
 
STAMOS:
)

 (
7
)	 (
Q
.
  
 
What
 
was
 
it
 
that
 
Mr.
 
Bernstein
 
told
 
you
)

 (
8
)	 (
he
 
wanted
 
the
 
trust
 
to
 
do
 
in
 
that
 
conversation
)

 (
9
)	 (
the
 
day
 
before the
 
21st?
)

 (
10
)	 (
A.
Take
 
care
 
of
 
his
 
wife
 
and
 
children.
)

 (
11
)	 (
Q.  
 
And
 
did
 
you
 
draft
 
terms
 
that
 
would
 
do
)

 (
12
)	 (
that,
 
to
 
the
 
best
 
of
 
your
 
ability?
)
 (
13
) (
A.
Yes.
)(

 (
14
)	 (
Q.  
 
Any
 
other
 
conversation
 
you
 
had
 
with
)

 (
15
)	 (
Mr.
 
Bernstein?
)

 (
16
)	 (
A.
Yes.
)

 (
17
)	 (
Q
.
  
 
What
 
did
 
you
 
say
 
to
 
him
 
and
 
what
 
did
 
he
)

 (
18
)	 (
say
 
to
 
you?
)

 (
19
)	 (
A.
He
 
asked
 
me
 
to
 
be
 
the
 
trustee
 
after
)

 (
20
)	 (
Shirley,
 
and
 
at
 
first,
 
I
 
said
 
yes,
 
but
 
at that
)

 (
21
)	 (
night,
 
I
 
thought
 
about
 
i
t
 
and
 
asked
 
hi
m
 
to
)

 (
22
)	 (
remove
 
me
 
as
 
trustee,
 
and
 
instead,
 
replace
 
it
)

 (
23
)	 (
sequentially
 
with
 
his
 
children.
)

 (
24
)	 (
Q.  
 
And
 
did
 
you
 
make
 
changes
 
to
 
the
 
form
 
of
)
(
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1 it at that point to give effect to that change?
(
2 A.	No.

3 Q.   What happened about that?

4 A.	He took the draft that I had given him

5	and left.

6 Q.   And then in Paragraph 30, it says after

7 the meeting, you reviewed the final version.

8 You recall those -- that allegation?

9 I'm paraphrasing, but that's what it says,

10 correct?

11 A.	Yes.

12 Q.   Was it that day?

(	13	A.	I believe the day I reviewed it was the
14	day of the 21st, but it could have been the 15	22nd.
16 Q.   All right.  What did you say to him and

17 what did he say to you after that -- after that

18 meeting?  Did you have -- strike that.

19 Did you have a conversation with him

20 after the meeting took place, whenever you first

21 had occasion to converse with, him about the

22 trust?

23 A.	Thank you, and thank you for removing

24 me and replacing me with Ted, sign these forms
(

[image: ]
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1	here and this form here and this form here.

2	Q.	So when he brought it back to you, it

3 was not yet signed?

4 A.	His was signed.  I'm talking about the

5 change of owner -- I mean the change of

6 beneficiary forms that we would submit, as well

7 as the change of beneficiary forms for Lincoln

8 Benefit as -- and any other form that would need

9	to be submitted to the insurance carriers.

10	Q.   So if we got the records of Lincoln

11	Benefit, we would see a beneficiary form

12	indicating that funds from that policy were to

(	13	be paid to a 1995 trust?
14 MR. SIMON:  Objection, assumes facts not in

15 evidence, form.

1
16 THE WITNESS: I believe so.

17 BY MR. STAMOS:

18 Q.	Have you ever tried to do that?  Has

19 anyone on behalf of your family ever undertaken

20 to do that, to investigate the records of

21 Lincoln?

22 A.	I know we called and asked to see if

23 they had a copy of the trust, but that's all

24 that I'm -- believe we've done.
(
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1 Q.	Did they have a copy of the trust?
(
2 A.	Not to my knowledge.

3 Q.   Now, what other documents -- strike

4 that.

5 He had already -- so when he came back

6 from Hopkins & Sutter, he had a signed document,

7 correct?

8 A.	Correct.

9 Q.   And he'd obviously left a copy with

10 Hopkins & Sutter, correct?

11 A.	No idea.

12 Q.	Now, we're both lawyers.  We've both

(	13	been in the business a long time.  I've never,
14 ever, ever heard of a -- of a firm that drafts a

15 trust and doesn't keep a copy, in the word

16 processor, if no place else, but executed copy.

17 Did you call Hopkins & Sutter to see

18 whether there's a -- there's a document -- a

19 copy of this document in their files?

20 A.	Well, Hopkins & Sutter no longer

21 exists, but we did follow up with their

22 successor firm, as well as some of the attorneys

23 who broke away from Hopkins & Sutter and started

24 their own firm.
(
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(	1	Q.	Okay.  And what did you find?
2	A.	Neither had a copy of the executed
3 trust.

4 Q.	Who did you talk to? And who did the

5 talking for you if not you?

6 A.	Yeah, I don't know.

7 Q.	You don't know who you talked to -- I'm

8 sorry.

9 You don't know who was spoken to at --

10 for those lawyers?

11 A.	Right.

12 Q.	Who made the contact with them?


(	13
14

15

16

17

18

19

20
21

22
23

24
(
A. 
I'm not sure.  I'd have to look.

Q.	What are the -- what are the choices?

A.	Anybody in our offices.

Q.	Well, probably not anybody in your office.
I mean, who do you think are the likely

candidates to have done the investigation to determine whether the trust existed?
MR. SIMON:  Objection, asked and answered.

THE WITNESS:  Could be anyone that's in our office that was just assigned to make the phone call.  I mean, I don't know.
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 (
46
)

 (
1
) (
BY
 
MR.
 
STAMOS:
) (
4
) (
me,
 
might
 
have
 
been
 
Adam.
) (
5
) (
Q
.
So
 
when
 
the
 
complaint
 
says
 
--
 
refers
)(
 (
2
)	 (
Q.
Who
 
asked
 
them
 
to
 
do
 
i
t?
)

 (
3
)	 (
A.
Might
 
have
 
been
 
Pam,
 
might
 
have
 
been
)






 (
6
)	 (
to
 
the
 
--
 
let
 
me
 
see
 
if
 
I
 
can
 
pull
 
up
 
the
)

 (
7
)	 (
correct
 
page
 
here.
)

 (
8
)	 (
MR.
 
SIMON: 
 
Can
 
we
 
get
 
a
 
copy
 
of
 
the
)

 (
9
)	 (
complaint?
)

 (
10
)	 (
MR.
 
STAMOS: 
 
I
 
don't
 
know
 
if
 
we
 
have
 
a
 
copy
)

 (
11
)	 (
here.
 
I
 
don't
 
--
 
I
 
don't
 
intend
 
to
 
make
 
it
 
an
)

 (
12
)	 (
exhibit,
 
but
 
I
 
could
 
make
 
you
 
a
 
copy
 
if
 
you
 
need
)
 (
13
) (
to.
)(

 (
14
)	 (
BY
 
MR.
 
STAMOS:
)

 (
15
)	 (
Q.
So
 
where
 
the
 
complaint
 
says
 
in
)

 (
16
)	 (
Paragraph
 
35,
 
as
 
diligent
 
searches
 
were
 
made
 
of
)

 (
17
)	 (
Ted
 
Bernstein
 
and
 
the
 
other
 
Bernstein
 
family
)

 (
18
)	 (
members;
 
of
 
Simon
 
Bernstein's
 
home
 
and
 
business;
)

 (
19
)	 (
the
 
law
 
offices
 
of
 
Tescher
 
&
 
Spallina;
 
the
)

 (
20
)	 (
offices
 
of
 
Foley
 
&
 
Lardner,
 
successor
 
to
)

 (
21
)	 (
Hopkins
 
&
 
Sutter;
 
and
 
the
 
office
 
of
 
the
 
Simon
)

 (
22
)	 (
Law
 
Firm,
 
who
 
--
 
who
 
is
 
it
 
who
 
investigated,
)

 (
23
)	 (
first
 
of
 
all,
 
with
 
respect
 
to
 
the
 
offices
 
of
)

 (
24
)	 (
Foley
 
&
 
Lardner?
)
(
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1	A.	I don't know the person's name off the
(
2 top of my head. I'd have to look.

3 Q.	I don't mean to be clever, but that

4 sounds like an awful important issue for this

5 whole litigation.  I find it kind of astonishing

6 that it could have been a secretary that called

7 and gave -- came up with the answer.  I mean, is

8 that really what might have happened?

9 A.	I don't find it astonishing. We work

10 in the business, so it's not a big deal to make

11 a phone call, so it's very possible.


12
c	13
14

Q.	Okay.  But you don't know who was spoken to at the -- at Foley & Lardner?
MR. SIMON:  Objection, asked and answered.


15 THE WITNESS:  Not as I sit here today.

16 BY MR. STAMOS:

17 Q.	Okay.  Who made the -- who investigated

18 the -- in the offices of the Simon Law Firm to

19 see whether a copy existed?

20 A.	Myself, Adam Simon, and Cheryl

21 Sychowski.

22 Q.   And the law offices of Tescher &

23 Spallina, who investigated there?

24 A.	I don't know.
(
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 (
48
)

 (
1
) (
Q.  
 
And
 
how
 
about
 
Ted
 
Bernstein
 
--
 
about
)(
 (
2
)	 (
Ted
 
Bernstein
 
and
 
Simon
 
Bernstein's
 
home
 
and
)

 (
3
)	 (
business
 
office?
)

 (
4
)	 (
A.
I
 
don't
 
know.
)

 (
5
)	 (
Q.
Who
 
would
 
I
 
--
 
whose
 
deposition
 
would
 
I
)

 (
6
)	 (
take
 
to
 
find
 
out
 
about
 
that,
 
to
 
find
 
out
 
the
)

 (
7
)	 (
answers
 
to
 
those
 
questions?
)

 (
8
)	 (
A.
I
 
don't
 
know.
)

 (
9
)	 (
Q
.
So
 
nobody
 
might
 
know?
)

 (
10
)	 (
A.
Well,
 
I
would
 
-- I
 
would
 
assume
 
that
 
in
)

 (
11
)	 (
Tescher
 
&
 
Spallina,
 
you
 
would
 
ask
 
Tescher
 
&
)

 (
12
)	 (
Spallina
 
--
)
 (
13
) (
Q.  
 
That's
 
the
 
easy
 
way.
)(

 (
14
)	 (
A.
--
 
and
 
Ted
 
Bernstein,
 
you
 
would
 
ask
 
Ted
)

 (
15
)	 (
Bernstein
,
 
and
 
for
 
Simon
 
Bernstein,
 
you
 
would
)

 (
16
)	 (
probabl
y
 
ask
 
Tescher
 
&
 
Spallina.
)

 (
17
)	 (
Q.   
 
All
 
right. 
 
And
 
after
 
you
 
have
 
this
)

 (
18
)	 (
conversation
 
with
 
Mr.
 
--
 
with
 
Simon
 
Bernstein
)

 (
19
)	 (
when
 
he
 
came
 
back
 
from
 
the
 
office,
 
what's
 
the
)

 (
20
)	 (
next
 
time
 
you
 
had
 
a
 
conversation
 
with
 
him
 
about
)

 (
21
)	 (
his
 
--
 
about
 
that
 
trust?
)

 (
22
)	 (
A.
After
 
we
 
changed
 
the
 
beneficiaries,
 
I
)

 (
23
)	 (
don't
 
believe
 
I
 
had
 
a
 
subsequent
 
conversation
)

 (
24
)	 (
until
 
he
 
mentioned
 
i
t
 
in
 
2012.
)
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(	1	Q. Okay.
2 A.	Actually, he didn't mention the trust.

3 He mentioned the insurance policy.

4 Q. All right.  We'll get to that in just a

5 second.

6 At the time that -- in 1995, were you

7	and he working in the same office, physically?

8 A.	He had an office there.  He seldom came

9 to Chicago.  He was living in Florida.

10 Q. Okay.  Was there a time when he stopped

11 coming to Chicago?

12 A.	He no longer had an office in Chicago
(	13	in 1996, but he has family here.
14 Q. You've seen this 2000 trust, correct?

15 MR. SIMON:  Objection.  You're referring to

16 some other trust.  We'd like to see it.

17 MR. STAMOS:  Do you have a copy?

18 MS. FOGLIETTA:  It's a little hard to hear.

19 Would you mind speaking up a little?

20 MR. STAMOS: Yeah, I will.

21 BY MR. STAMOS:

22 Q. Well, before I show that to him, let --

23 let me ask you this:  Did you have any

24 conver- -- when's the next -- after 1995,
(




.To.0
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(	1	this -- the June 1995 event we've been
2 discussing, what's the next time you had a

3 conversation with Simon Bernstein about any

4	trust?

5	A.	Well, I don't know how long it took to

6 complete the change of beneficiary forms and

7 have them come back, but after that process?

8 Q.	Yes.

9 A.	I don't believe I spoke to him about

10 the trust again.

11 Q.	Okay.


12
(	13
14

15

16

17

18

19

20

21

A.	Until the 2012, and again, the reference was more to the policy and not the trust.
Q.	Okay. So let's talk about that, then.

So if we're thinking about two -- two concepts, the existence of the insurance policy that we're all litigating about and the existence of the trust, what you're telling me is, after whatever took place in this -- 1995 took place with
regard to a new beneficiary and so forth, you


22 never had a conversation with him about either

23 thing until 2012, and at that time, you had a

24 conversation about the insurance policy?
(
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1	A.	Did have a conversation with him about
(
2 the policy, yes.

3 Q.	Okay. And when in 2012?

4	A.	No, no. In 1998.

5	Q.	Oh.

6	A.	But I didn't have another conversation

7	about...

8 Q.	All right. '98's a new year for us, so

9 let's talk about that.

10 What -- who was present for the

11 conversation in 1998?

12 A.	Myself and Mr. Bernstein.
(	13	Q.  And what did you say to him and what
14 did he say to you?

15 A.	Let's voluntarily dissolve the S.B.

16 Lexington VEBA and S.B. Lexington Corporation.

17	Q.	Okay.

18 A.	And I voluntarily dissolved them.
19 Q.	All right. Was there a discussion

20 about the wisdom of that or why do it? Why do

21 it?

22 A.	There was a discussion about the wisdom

23 of that.

24	Q.	Okay.  I'd like you to tell me what you
(	I
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1 said to him and what he said to you in that
(
2 conversation.

3	A	I said let's dissolve S.S. Lexington

4 and you've got a lot of tax issues that you need

5 to bury, and the quicker we do it, the better.

6 Q.	Okay.  Did he agree to that?

7 A	Yes.

8 Q.	All right. What did he say to you in

9 that conversation?

10 A	Dissolve the corporation.

11 Q.	Did you perform the work necessary to

12 achieve that?

(	13	A	I did.
14 Q.   And other than discussing the

15 dissolution of the VEBA, what other conversation

16 was there, if any, about the insurance policy?

17 A	That the death benefit would now go to

18 the contingent beneficiary, which is the 1995

19 irrevocable life insurance trust.

20 Q.	And was there any other discussion at

21 that time?

22	A	No.

23 Q.	Was there ever another discussion about

24 the insurance policy before he died?
(
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1	A.	2012.
(
2 Q.   All right. And where did that

3 conversation take place?

4 A.	I was on the telephone.

5 Q.   And did you call him or did he call

6 you?

7 A.	I believe he arranged a conference

8 call.  I don't remember if everyone was called

9 or we called in to a number, but there was a

10 conference call amongst the children, some of

11 the spouses, Mr. Spallina, and Simon Bernstein.

12 Q.	Okay. And what -- who said what to
( )	13	whom in that conference call?
14 I'm sorry.  Let me interrupt myself for

15 a second.

16 What was the date of that call, the

17 best you can recall?

18 A.	A few months before he died.  I don't

19 know.

20 Q.  All right. And he was in Florida at

21 that time?

22 A.	I wasn't there, but I believe he was in

23 Florida.

24 Q.  Okay.
(
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 (
c
)1	A.	He was on the phone, so I can't tell

2	you really where he was.

3 Q.	Okay.  And tell me what everybody said

4  (
5
A.
The
 
gist
 
of
 
it
 
was
 
that
 
Simon
 
was
 
going
6
to
 
change
 
his will
 
and
 
estate
 
to
 
leave
 
his
7
estate
 
and
 
trust
 
to
 
the
 
ten
 
grandchildren,
 
that
8
the
 
life
 
insurance
 
policy
 
proceeds
 
would go
 
to
9
the
 
five
 
children,
 
and
 
that
 
he
 
hoped
 
this
 
would
10
end
 
some
 
of
 
the
 
acrimony
 
within
 
the
 
family.
11
Mr.
 
Spallina
 
i
ntroduced
 
Simon
 
and
12
introduced
 
the
 
reason
 
for
 
the
 
call,
 
then
 
each
 
of
13
the
 
children
 
were
 
asked
 
to
 
agree,
 
and
 
each
 
of
14
the
 
children
 
agreed,
 
even
 
though,
 
in
 
my
 
mind,
15
they
 
didn't
 
have
 
to
 
agree
 
anyway.
16
Q.
When
 
you
 
say
 
that
 
he
 
was
 
referring
 
to
17
disputes
 
i
n
 
the
 
family,
 
what
 
was
 
that
 
about?
18
A.
He
 
felt
 
that
 
there
 
was
 
a
 
lot
 
of
19
acrimony
 
within
 
the
 
family.
20
Q.
About
 
what?
21
A.
A
 
whole
 
number
 
of
 
things,
 
as far
 
as
 
I
22
know. 
 
His
 
girlfriend,
 
his
 
treatment
 
of
 
some
 
of
23
the
 
children
 
and
 
grandchildren.
24
Q.
In
 
what
 
way
 
treatment? 
 
Financially?
)in that conversation to the best you can recall.

















(














(
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1	MR. SIMON: Object, relevance.

2	THE WITNESS:  You're asking my opinion?

3 would say emotionally, but financially, if, you

4 know, if you mean two of the children had a

 (
6
instances,
 
they
 
would
 
be
 
disinherited,
 
and
 
that
7
translated
 
down
 
to
 
the
 
lineal
 
descendants
 
of
 
the
8
two.
9
BY
 
MR.
 
STAMOS:
10
Q.
And
 
who
 
were
 
the
 
children
 
who
 
would
11
have
 
been
 
disinherited?
12
A.
In
 
this
 
narrow
 
exception,
 
it
 
would
 
have
13
been
 
Pam
 
and
 
Ted
 
and
 
their 
chil
dren.
14
Q.
And
 
what
 
would
 
have
 
--
 
what
 
was
 
the
15
narrow
 
exception?
16
A.
All
 
for
 
distributions
 
made
 
under
 
a
17
trust.
18
Q.
Was
 
there
 
any
 
further
 
discussion
 
in
19
that
 
conversation
 
about
 
the
 
insurance
 
policy
20
beyond
 
what
 
you've
 
described?
21
A.
Just
 
that
 
it
 
was
 
left
 
to
 
the
 
five
22
children.
23
Q.  
 
At
 
the
 
time
 
that
 
you
 
were
 
involved
 
in
24
that
 
conversation,
 
were
 
you
 
aware
 
of
 
whatever
)5	clause inside of a trust that if in certain








(	[image: ]
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56  I
1 trusts existed at that time?
(	!
2 A.	I was aware of the 1995 trust.  I was	I
3 not aware of any other trusts.	I
'i
4 Q.  When did you become --
,I
5 A.	Other than -- you're talking about	I '!
6	Simon's life in- -- are you talking about life	I
7	insurance trusts?	!
,1
 (
8
Q.
No,
 
no. 
 
Just
 
trust
s
.
9
A.
I
 
was
 
aware
 
--
 
I
 
was
 
aware
 
of
 
Shirley's
10
trust.
11
Q
.
You've
 
since
 
learned
 
of
 
a
 
series
 
of
)l
!

l"
;;
'
;j
'l
l
12 trusts that Simon Bernstein executed, correct?	J
I
13  (
(
)A.	Some.  Idon't know if I'd call it a	f
'
14 series, but --	l
15 Q.	Well, you're aware that he -- that	I"
16 after 19 -- that after the year 1995, his	r
j
17 signature appears on trusts in a number of	!
I
18  (
I
)successive -- succeeding years, not in -- not	I
19 years in a row, but a number of years -- start

20 again.
l
21 After the year 1995, you're aware	·
22 that -- you are now aware that there are trusts	!
I
23 dated in various years between 2000 and 2012,	g
I
24 right?	1
(
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1 MR. SIMON:  Object, speculation.
(
2 THE WITNESS:  I'm aware of one other trust,

3	yes.

4 BY MR. STAMOS:

5 Q.	Which other trust are you aware of?

6 A.	I saw it in the litigation.  I think it

7 was drafted by somebody at Proskauer Rose.

8 Q.   And what year was that trust?

9 A.	I'd have to see it.  If you showed it

10 to me, I would --

11 Q.	Okay.  I guess what I'm asking is: Are

12 you currently aware, beyond the trust that was

(	13	drafted by the Proskauer firm, are you aware ·
14 today of any other trusts that Mr. -- that Simon

15 Bernstein executed prior to his death?

16 A.	Yes.  There is the Simon Bernstein

17 Trust that has to do with his, you know, last

18 will and trust.

19 Q.   All right.  Are you aware of any

20 intervening trusts before then -- between 1995

21 and before the trust that you believe you're

22 aware of?

23 A.	And the 2000 one I spoke about?

24 Q.	Right.  Any others?
(
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1 A.	No.
(
2 Q.	All right.  What's your understanding

3 of the significance of the -- of the trust the

4	Proskauer firm prepared?

5 MR. SIMON:  Objection, calls for speculation.

6 THE WITNESS:  I'm not aware of any

7	significance.

8	BY MR. STAMOS:

9	Q.	Have you ever made any analysis of its

10 relevance to this litigation or to your position

11 or your family's position in this litigation?

12	A.	No.

(	13	Q.  Am I correct, if you're successful in
14	this litigation, your wife will receive

15 roughly a -- a fifth of whatever the proceeds

16 are that are -- have been paid into court,

17	correct?

18	A.	Yes.

19 Q.   What does that calculate out to about,

20 350,000, 300,000, something like that?

21 MR. SIMON:  Object, speculation.

22 MR. STAMOS:  Well, it's math.  It's

23 arithmetic.

24
(
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1 BY MR. STAMOS:
(
2 Q.	Have you ever done the math? I've got

3 334,000. Does that sound about right?

4 A.	It could be correct, yes.

5 Q.  All right. That's all I'm asking.

6 But that's how much she would receive,

7 correct?

8 MR. SIMON: Object to speculation.

9 THE WITNESS: Pre-fees, yes, I believe so.

10 BY MR. STAMOS:

11 Q.	Okay. All right. Now, have you ever

12 had conversations with -- well, strike that.

(	13	When did you first become -- when was
14 the first attempt made to locate the 1995 trust

15 document?

16 A.	I believe some times in the winter of 17	2012, 2013.
18 Q.	And what was the first steps taken to

19 locate it?

20 A.	I don't believe I took the first steps.

21 I believe --

22 Q.	Who did?

23 A.	Whoever had Si's documents and

24 materials. Somebody in Florida.
(
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1	time Spallina ever heard about it, correct?
(
2 A.	I was unaware if it was under that

3 trust or any other trust during that

4 conversation.

5 Q.	I see. So at that point, that

6 conversation, you would have been unaware

7 whether the trust that Simon Bernstein was

8 referring to as being the beneficiary for the

9 policy would have been a 1995 trust or some

10 other trust?

11 MR. SIMON: Objection.  It's facts not in

12	evidence.

(	13	MR. STAMOS: That's a speaking objection.
14 There aren't facts in evidence because we're

15 talking -- we're getting the evidence now here,

16	so --

17 THE WITNESS: But I don't believe I said what

18 you said.  I --

19 BY MR. STAMOS:

20 Q.	I misunderstood you, then.

21	A.	Yeah.  I don't think he referred to a

22 trust in the phone conversation .  Ithink he

23 referred to the proceeds of the policy.

24 Q.	Okay.  And when is -- to your
(
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1 knowledge, when is the first time that
. (
2 Mr. Spallina would have become aware that there

3 was a purported 1995 trust?

4 MR. SIMON:  Objection, speculation.

5 THE WITNESS:  No idea.

6 BY MR. STAMOS:

7 Q.	Who was the principal contact with

8 Mr. Spallina after Simon Bernstein died, on

9 behalf of the family?

10 A	I assume Ted Bernstein, but I don't

11 know for sure.

12 Q.	Did you have any conversations with
(	13	Mr. Spallina?
14 A	Right after his death, no. Have I had

15 conversations with Mr. Spallina, yes.

16 Q.   And did Mr. Spallina ever -- did you

17 ever have conversations with him about the trust

18 itself?

19 A	Yes.

20 Q.   And about its creation?

21 A	I believe so.

22 Q.	When was the first time you had such a

23 conversation?

24 A.	Be the winter of '12-'13.
(
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(	1	Q. Why Mr. Rose?
2 A.	Oh, he was representing Ted Bernstein,

3 and during the course of the conversation, Eliot

4 Bernstein had brought up the 2000 trust in one

5 of his pleadings, and Mr. Rose said it was

6 unfunded, and it's very possible Mr. Spallina

7 echoed that sentiment.

8 Q. Unfunded in what sense?

9 A.	That there's no res in the trust.

10 Q. Were there any -- was there ever any

11 discussion of the fact that that trust had

12 indicated that one of its assets was a -- the
(	13	1982 insurance policy?
14 A.	I think that was the conversation I

15 just referred to.

16 Q. Right.  And did anyone -- I mean, it

17 wasn't funded, but did anyone discuss the

18 significance or the relevance of the

19 relationship of that trust to the proceeds of

20 the '82 policy?

21 A.	Just that it was to be ignored.

22 Q. Because -- because it had never been

23 made a beneficiary of the -- of the policy?

24 A.	Because it was unfunded.
(
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(	1	Q.	They told you that Mr. Simon had told
2	them something about the -- about the -- his

3	desires about the 2000 trust?

4 A.	Correct.

5 Q.	Had he told them that he had intended

6	it to be paid to the '95 trust?

7 A.	To the five children.

8 Q.	So just so we're clear, at no point --

9 Ithink this is what you're telling me:  At no

10 point did Mr. Spallina say Simon Bernstein told

11 me that the proceeds of the '82 policy would be


12

(	13
14

15

16

17

18

19

20

21

paid to a '95 trust.  He never said that, correct?
A.	I don't know.

Q.	Well, you don't -- you don't remember him saying that, do you?
A.	I remember him saying something like

that he talked about Mr. Bernstein contemplating changing the beneficiary to his girlfriend at
the time, and that instead, he decided to leave it as the five children through the trust, but I

22 don't know that he used the word 1995 at that

23 point.

24 Q.  All right. Because if Mr. Bernstein --
(
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(	1	if Mr. Spallina had been aware of the existence
2 of a 1995 trust, you would agree with me a

3 prudent attorney would have asked to obtain a

4 copy of that trust, correct?

5	A.	I believe he did.

6 Q.	He asked Mr. Bernstein for that?

7 A.	It's my understanding.

8 Q.   And what -- and what became of that?

9	A.	I don't know.

1O	Q.	He never received it, though , did he?

11	A.	I assume not, but I don't know because


12
(	13
14

15

16

17

18

19

20
21

22

23

24
(_

he didn't produce it.

Q.	Who are you aware heard Mr. Spallina say anything that referred to the existence of a 1995 trust?
A.	All of the children.

Q.	In what conversation?

A.	Discussing how to have the proceeds of the trust paid to the --
Q.   This was after death?

A.	Pardon me?

Q.	Was this after Simon's death?

A.	Yes .

Q.	Okay. Go on.  I'm sorry. I wasn't --
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(	1	A.	That's the winter of '12-'13.
2 Q. Right.  But --
3 A.	He died in September, so all the

4 conversations I'm talking about --

5 Q. Are all after death.
6 A.	-- are all during that period.

7 Q. But just to revisit it, prior to Simon
8 Bernstein's death -- I don't usually get --

9 sound so formal, Simon Bernstein, but just to

10 keep it clear, I'm going to do that.

11 Prior to Simon Bernstein's death, you

12 are unaware of any conversation in which
(	13	Mr. Spallina reported or said anything that
14 implied that he was aware that a 1995 trust

15 existed; am I correct?

16 A.	Just the conversation that I referred

17 to in the preceding months.

18 Q. Okay. But I don't think -- but I

19 think -- I thought I understood you to say in

20 that conversation you don't remember him saying

21 the word "trust"?

22 A.	Correct.

23 Q. All right.  Now, you're aware, I take

24 it, that the 2000 trust, the terms of that
(
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(	1	trust, if it were given effect, would have
2 excluded your wife, correct?

3 A.	I have not read the trust.

4 Q.   Why not?

5 A.	No reason to read it.

6	Q.	Why not?

7 A.	There's just no reason to read it.

8 Q.	Okay. Let's go to a different topic.

9 Do you know Don Sanders?

10 A.	Don Sanders?

11	Q.  Yes.

12 A.	No, I do not.

13 Q.	Okay.  And how -- do you know how it

14 came to be his affidavit was prepared?

15 A.	I do know, yes.

16 Q.	How?

17 A.	Attorney representing the trust sought

18 to seek the deposition of someone from the

19 servicer for the insurance company and served a

20 notice of deposition and that in the course of

21 negotiating that deposition, they agreed to

22 provide an affidavit.

23 Q.	Who drafted the affidavit?

24 A.	I don't know.
(

Mccorkle Litigation Services, Inc. Chicago, Illinois (312) 263-0052


Case: 1:13-cv-03643 Document #: 240-8 Filed: 05/21/16 Page 71 of 117 PagelD #:4058


70
(	1	Q.	Who do you think drafted the affidavit?
2 MR. SIMON: Objection, speculation.

3 BY MR. STAMOS:

4 Q.	I'm not asking you to speculate, but do

5 you have a -- you have a -- did you ever talk to

6 find out any --

7 MR. SIMON:  He said he didn't know -- and he

8 said he didn't know, and then you said who do

9 you think. You're definitely asking him to

10 speculate. He doesn't know.

11 MR. STAMOS:  No. There are all sorts of

12 things I think things about that aren't


(	13

speculation, but I also don't know. I mean,


14 there are gradations to knowledge.

15 THE WITNESS:  I would be guessing, but

16 there's --

17 MR. SIMON: Don't guess.

18 BY MR. STAMOS:

19 Q.	Okay. Let's see. Aside from

20	discussions regarding a trust in 1995, did you

21 do any other -- did you assist Simon Bernstein

22 in any other way in his personal affairs from

23	1995 forward?

24	A.	Yes.
(
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i
1 Q. Like what?	I
(	I
2  (
t
)A.	Bill paying, litigation, day-to-day	l
3 operation of his companies, and occasionally	I
I
4 purchasing gifts for some of his family members,	I
I
5 and tickets for himself.
6  (
fl
)Q. Did you practice law for him after	'"'.
l
7 1995?  Obviously litigation.  I assume that	:!
A
I
:"<
8  (
·
)would be practicing law for him.	E
I
9	A.	Yes .	!
I
10  (
'
)Q. What kind of litigation would you help	t
l
11  (
I
)him with?	1
!
i
12 A.	Depends what came up. Litigation	ni
 (
i
)(	13	mostly with 1995 would be ex-business partner.	I
!
14 Q. Who was that?
if
15 A.	Joseph Flanagan.	i
r
16 Q. Was that just litigation over payouts

17 from the business or was there some other issue

18 involved?  Money out of the business?

19 A.	Yes .

20 Q. Were you aware of the handwritten will

21 that Simon Bernstein prepared?

22 A.	No.

23 Q. You're not aware of that now?

24 A.	Nope.
(
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1	Q.	Have you had occasion to review the

2 records of that -- that were produced by the

3 insurance company in this case? Have you seen

4 any of them?

5 A.	I might have.

6 Q.	Do you think you did?

7 A.	I think so.

8 Q.   Did you ever assist -- other than 1995

9	as you've described, was there ever another

10 occasion in which you were aware of another

11 beneficiary designation form being sent to or


12
(	13
14

15

16

17

18

from the insurance company regarding the 1982 policy?
MR. SIMON:  Objection as to form.

THE WITNESS:  I'm not sure I understand what you asked just now.
BY MR. STAMOS:

Q.	Well, if a policy is going to have a


19 beneficiary change, there's usually a form that

20 has to be filled out, correct?

21 A.	Correct.

22 Q.   And where someone requests to change a

23 beneficiary, the insurance company might send

24 out the form to them to fill out, correct?  To
(
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(	1	prepare?
2 A.	Sure.  I guess.

3 Q.  And likewise, if someone wants to

4 effect a change of beneficiary and they have the

5 form, they fill it out and send it to the

6 insurance company. That's one of the things

7 they could do, correct?

8 A.	Sure.

9 Q.	All right. Are you aware of any such

10 communications between the insurance company and

11 Mr. Bernstein about the 1982 policy following 12	1995?
(	13	A.	Other than the 1998 dissolution of the
14 VEBA trust, I'm not aware of any other forms.

15 Q.	And I take it that you -- were you

16 aware that there were a number of instances in

17 which the policy lapsed and had to be revived,

18 so to speak, reinstated?

19 A.	I'm aware of one.

20 Q.	Did you participate in any of the

21 documentation with regard to any instance of

22 reinstatement?

23 A.	I did not.

24 Q.	Who did?
(
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(	1	A.	I don't know. I assume Mr. Bernstein,
2	Simon Bernstein.

3	Q.	When -- which reinstatement were you

4 aware of?

5 A.	I don't know. I didn't know there was

6 multiple.  I'm only aware of one, so I can't

7 tell you --

8	Q.	Well, but I mean, which -- what year

9	was that?

10 A.	Oh, I don't know when it was.  Ijust

11 knew that it had lapsed once, then needed to be


12
(	13
14

reinstated.

Q.	Do you know where the insurance company would send forms or communications regarding the

15 policy -- well, strike that.

16 To your knowledge, would the -- would

17 the insurance company send communications about

18 the insurance policy to your office at any time?

19 A.	Up until 1996, I believe so.

20 Q.	Okay.  How about after that?

21 A.	Probably not.

22 Q.	If a communication were sent by the

23 insurance company to your office, that would

24 come to your attention, wouldn't it?
(
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(	1	A.	Not necessarily, no.
2 Q.	Whose attention would it go to?

3 A.	Depends if it -- who it was addressed

4 to.  If it was addressed to him, it may have

5 just been -- come to our office and forwarded

6 from our offices.  If it was addressed to

7 something more general, then it probably would

8 have been opened by Pam Simon.

9	Q.	Okay.  It's fair to say, though, that

10	if you had come into possession of

11	communications that could bear on the continuing

12	existence of the policy, you would want to make


(	13

sure that was dealt with, correct?  You wouldn't


14 want the policy to lapse because, as far as you

15 were concerned, your wife was a one-fifth --

16 one-fifth indirect beneficiary of that policy,

17 correct?

18 A.	Not correct.

19 Q.	Why not?  What's not correct about

20	that?
21	A.	I would be indifferent as to whether

22	the policy lapsed, just as I was when the policy

23	lapsed.

24	Q.	When did you first learn it lapsed?
(
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(	1	A.	I want to say after he passed away.
2 Q.	So you weren't -- so during his

3 lifetime, you were unaware of it having lapsed?

4 A.	Correct.

5 Q.	Oh, okay.  So when you say it was --

6 you were indifferent to it, you never had the

7 occasion to be indifferent to it when there was

8 still something to be done about it, right?

9 A.	Well, I know I was indifferent about it

1O	because it was a discussion about how to pay for

11 it during the time and he had no other assets,

12 and so this was the way he wanted to take care
(	13	of his wife, and at that time, I was not
14 indifferent to it.

15 Q.	I see. I'm not following.  So --

16 A.	Well, I thought with no other assets,

17 that his wife needed to be taken care of, and

18 that should be a priority, along with repaying

19 his debt.

20 Q.	Okay.  Two things.  When you say

21 repaying his debt, to whom was the debt?

22 A.	Several  people.

23 Q.	Who?

24 A.	Exchange Bank, Harris Bank Glencoe,
(
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1	Boulevard Bank, Capitol Bankers Life, Fidelity
\'	2	Union, and there were a couple of others that
3	I -- I'm not -- off the top of my head but I

4	believe had to do with condominiums owed that

5	were under water, and I can't tell you the exact

6	names.

7	Q.	I think I might have missed -- I might
8	have -- might be misunderstanding what you said.

9	Were you aware during his lifetime that

10 the policy had lapsed?

11 A.	No.
12 Q.	Okay.

13 A.	While he was alive was I --
14 Q.	Yes.

15 A.	No.

16 Q.   All right.  But you're saying that

17 after he died, you learned that it had lapsed

18 and it had to be paid?

19	A.	No.

20	Q.   So what could all of that have to do
21 with taking care of his wife?  She was dead by

22 then, right?

23 A.	Yeah.  You asked me if Iwas ever

24 indifferent, and during the early '90s, I was

f i '
I i
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1 not indifferent.

2 Q.	Oh, I'm sorry.  I thought -- I meant

3 you were indifferent to it at having lapsed.

4 That's what I was referring to. I'm sorry. I

5 confused myself.

6 A.	Okay. I was speaking of decades

7 before.

8 Q.	Got it, got it.

9	MR. STAMOS:  Let me step outside just for a

10	second with Kevin.

11	(Whereupon, a discussion was had




 (
,
 
<
)\   .























(·' I

12	off the record and a short

13	break was taken.)

14 MR. STAMOS: All right.  We're going to go

15 back on.  We just have a few more questions.

16 BY MR. STAMOS:

17 Q.	When -- to your knowledge, what -- who

18 made the first approach to the insurance company

19 with regard to the policy?

20 A.	Simon Bernstein.

21 Q.	No, no.  I'm sorry.

22 After Simon's death, who's the -- who

23 was the person who made the first communication

24 to the insurance company with regard to
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1	obtaining payment of the proceeds?

2	A.	I don't know.
3 Q.	Do you recall being part of any

4 conversations or becoming aware of any

5	conversations that took place prior to that

6 approach being made?

7 MR. SIMON:  Objection, facts not in --

8 THE WITNESS:   I don't know if it was prior to

9 or subsequent to the first approach.

10 BY MR. STAMOS:

11 Q.   And when was the first approach -- I'm


12
(	13
14

15

16

17

18

19

20

21

22

23

24
(_

sorry.  Mr. Bernstein died in September of 2012?

A. Simon Bernstein?

Q.	Yes.

A.	September of 2012 .

Q.  And when was the first approach made to the insurance company?
A.	I don't know.

Q.	When was the first conversation you had with anyone after Simon Bernstein's death about making an approach to the insurance company?
A.	I believe in the winter of '12-'13 . December, January, right in there.
Q.   And why then, not more proximate to the
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(	1	time of his death?
2 A.	That's the first conversation I had.

3 don't know. That's why I said it's very

4 possible that a prior approach had been made.

5 Q.	And with whom did you have the first

6 conversation about it?

7 A.	I don't know who.  It was all on the

8 phone, but Robert Spallina for sure was on the

9 phone. Ted Bernstein.  I believe Lisa

10 Friedstein.

11 Q.	Okay.

12 A.	Jill lantoni.  Eliot might have been on
(	13	the phone. I don't know.
14 Q.	Okay.  And who said what to whom in

15 that conversation?

16 A.	Does anybody have a copy of the

17 insurance policy.

18 Q.   All right.  And --

19 A.	And does anybody have a copy of the

20 life insurance trust.

21 Q.   And who initiated that call?

22 A.	I don't know.

23 Q.	Do you know, when the first submission

24 was made to the insurance company, do you know
(
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c	1	who made it as trustee?  Who was identified as
2  (
s
)the trustee of the trust of that communication?
ii

3 A.

I don't know if anyone was identified

lli
ti

4  (
I
)as trustee on the first submission.	E
t
5  (
l
)Q. Have you ever seen the first submission	i
'
6 of the document?	.i
A.  (
7
)I don't know if it was the first	i
ti:
l
 (
j
)8	submission. I don't know what -- I -- I can't	i
·J
I
9	tell what would be the first submission.

10 Q. Right, right.  Have you seen a document
11 that -- that you believe to have been the first
12 submission?
(	13	A.	I would have no belief of whether it
14 was the first or second or third submission.
15 Q. Have you seen any documents that you
16 understand to have been a submission?
17 A.	Yes .
18 Q. And who was identified -- did you see
19 one or more than one?
20 A.	I've seen more than one.
21 Q. And in those, who was identified as
22 trustee?
23 A.	In one, I don't know that anyone was
24 identified as trustee, and in the other one, I
(
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1 believe Robert Spallina identified himself as
(
2 trustee.

3 Q.	Okay.  And was he the trustee?

4 A.	No.

5	Q.	Then why did he identify himself as

6	trustee?

7 MR. SIMON:  Objection, speculation.

8 THE WITNESS:  Ask Robert Spallina.

9	BY MR. STAMOS:

10 Q.  Were you surprised to see him

11 identified as trustee when you -- when you read

12 it?

(	13	A.	Yes.
14 Q.   And did you discuss that with anyone?

15 Did you discuss the fact that he was identified

16 as the trustee when you knew that, to your

17 knowledge, he would not have been the trustee?

18 A.	I discussed it before filing this

19 litigation, yes.

20 Q.	With whom?

21 A.	Adam Simon.

22 Q.	Okay.  And what did you --

23 A.	Ted Bernstein.

24 Q.   And what did you say to Adam and what
(
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(	1	did he say to you?
2	MR. SIMON:  Objection, attorney-client.

3	BY MR. STAMOS:

4 Q.	You're not a party to this litigation,

5 are you?

6 A.	No.

7 MR. SIMON:  Yes, he is.

8 THE WITNESS : It's true. I am. Eliot sued

9	me.

10	BY MR. STAMOS:

11	Q.  Well, at the time that the suit was

12	filed -- prior to the time the suit was filed,

(	13	you were not to be a party, correct?  How could
14 you be a party?  You never understood yourself

15 to be a beneficiary of either the trust or

16 the -- or the policy, correct?

17 A.	That's correct.

18 Q.	So when the suit was brought in order

19 to obtain proceeds of the policy and presumably

20 pr,oceeds of the trust, you couldn't have been

21 suing on your own behalf, right?

22 A.	I was not.

23	Q.	So he wasn't representing you?

24	A.	No.
(
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(	1	Q.	So what did he say to you and what did
2 you say to him?

3 A.	I said that Spallina is not the
4	trustee.  Ted is.

5	Q.	Okay.

6 A.	I saw the trust.  I know Ted's the

7 trustee because that was one of the things that

8 needed to be changed in the draft, and I wasn't

9	positive that that was changed.

10	Q.	Okay.  Now, tell me this:  You -- what

11	are the terms of the trust that you saw with


12

(	13
14

15

16

17

18

19

20

21

22

23
24
(_

your own eyes?

A. I'd have to see a draft of the trust to give you all the terms.
Q.	All right.  Did you ever have a conversation with Mr. Spallina in which he -- in which you asked him or he explained why it was he identified himself as the trustee?
A.	I may have. I don't recall.

Q.	What did you say to him and what did he say to you?
A.	I just have a general remembrance of a

discussion about us filing the litigation.

Q. And what's your general remembrance of
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1 how he explained that he identified himself as
(
2 the trustee?

3 A.	I'm not sure that that specifically was

4 talked about.

5 MR. STAMOS: All right. I think that's all I

6 have. Anybody else have anything?

7 MR. SIMON:  I do.

8 MR. STAMOS: Guys on the phone?

9 MS. FOGLIETTA: Not me.

10 MR. STAMOS: Okay. Eliot? Eliot, are you

11 there?

12 MR. SIMON:  I take that as a no.

(	13	MR. BERSTEIN: I said I'm okay.
14 MR. STAMOS:  Okay.  I'm sorry. We didn't

15 hear you. Thank you. All right.

16 MR. SIMON: I do have questions.

17 MR. STAMOS: Yeah, of course.

18 MR. SIMON: I have some questions.

19 Just for the record, this is Adam Simon

20 questioning David Simon.

21 EXAMINATION

22 BY MR. SIMON:

23 Q.	David, during the entire deposition,

24 you have not been presented with any marked
(

Mccorkle Litigation Services, Inc. Chicago, Illinois (312) 263-0052


Case: 1:13-cv-03643 Document #: 240-8 Filed: 05/21/16 Page 87 of 117 PagelD #:4074


86
(	1	exhibits by Mr. Stamos; is that correct?
2 A.	Yes.

3 Q.	You've been asked to testify solely by

4 recollection; is that true?

5 A.	Yes.

6 Q.	Okay. I just would like to show you

7 some documents that may be relevant to some of

8 your testimony.

9	MR. SIMON:  Can we mark this as David Simon

10 Deposition Exhibit No. 1.

11 (Whereupon,  D. Simon Deposition


12
(	13
14

15

16

17

18

19

20

21

Exhibit No. 1 was marked for identification.)
BY MR. STAMOS:

Q.	David, I am showing you what's been marked as David Simon Deposition Exhibit No. 1 that's got a Bates stamp BT 000031, and at the top of the page, it says S.B. Lexington, Inc., Employer.
Have you ever seen that document before?

22 A.	Yes, I have.

23 Q.   And can you describe what that document

24 is?
(
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( '	1	A.	Under the VEBA, the individual insured
2 or member fills out a beneficiary designation
3 form. This is Si Bernstein's membership -- Si
4 Bernstein as member, filling out his beneficiary
5 designation.
6 Q.	And at the top of the page, can you
7	read that, the very heading?

8 A.	S.B. Lexington, Inc., Employer/Employee
9 Death Benefit Plan and Trust, Plan and Trust
10 Beneficiary Designation, Simon L. Bernstein.
11 1	Q.   And then can you read -- actually, can
12 you read the entire form into the record?
(	13	A.	Sure.
14 I hereby designate in accordance with
15 the terms of said plan and trust as it may be
16 amended that the name of the beneficiary should
17 be Simon Bernstein irrevocable insurance trust
18 and is signed then by Simon Bernstein as the
19 person to receive at my death the death benefit
20 stipulated in the S.B. Lexington, Inc. employee
21 death benefit and trust in the adoption form
22 adopted by my employer.
23 It is then signed again by Simon and
24 dated.
(
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(	1	Q.	What is the date?
2	A.	8/26/95.

 (
4
A.
I
 
do.
5
Q.
And
 
what
 
are
 
--
 
whose
 
signatures
 
are
6
those?
7
A.
Simon
 
Bernstein.
8
Q.
Okay
.
 
I
 
have
 
no
 
further
 
questions
 
on
9
that.
10
I'd
 
like
 
to
 
show
 
you --
11
MR.
 
STAMOS:
 
Can
 
you
 
mark
 
this
 
as
 
David
 
Simon
12
Deposition
 
Exhibit
 
No.
 
2.
13
(Whereupon,
 
D.
 
Simon
 
Deposition
14
Exhibit
 
No.
 
2
 
was
 
marked
 
for
15
identification.)
16
BY
 
MR.
 
SIMON:
17
Q.
David,
 
I'm
 
showing
 
you
 
what's
 
been
18
marked
 
David
 
Simon
 
Deposition
 
Exhibit
 
No.
 
2.
19
It's
 
got
 
a
 
Bates
 
stamp
 
of BT
 
000104. 
 
It's
20
entitled
 
SS-4,
 
Application
 
for
 
Employer
21
Identification 
 
Number.
22
Have
 
you
 
ever
 
seen
 
that
 
form
 
before?
23
A.
Yes,
 
I
 
have.
24
Q. 
 
And
 
can
 
you describe
 
what
 
that
 
is?
)3	Q.	And do you recognize those signatures?
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(	1	A.	This is an application for a tax ID
2 number on behalf of the irrevocable insurance

3 trust, and I filled it out.

4 Q. And can you tell me what appears on	I
5 Line 1 under Name of Applicant?	,l

6 A.	Simon Bernstein Irrevocable Insurance

7 Trust.

8 Q. And on Line No. 3 as trustee or
9 executor?

10 A.	Shirley Bernstein.

11 Q. And in the upper-right corner, can you
12 identify what number that is?
(	13	A.	The tax ID number given to the
14 insurance trust.

15 Q. And that -- can you read that number

16 into the record?

17 A.	65-6178916, signed by Shirley Bernstein

18 as trustee, June 21, 1995.

19 Q. And do you recognize that signature?
20 A.	I do.

21 Q. And whose signature is that?
22 A.	Shirley Bernstein.

23 MR. SIMON:  Can we mark this as David Simon

24 Exhibit 3.
(
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90
)
 (
1
) (
(Whereupon,
 
D.
 
Simon
 
Deposition
)c -
 (
2
)	 (
Exhibit
 
No.
 
3
 
was
 
marked
 
for
)

 (
3
)	 (
identification.)
)

 (
4
)	 (
BY
 
MR.
 
SIMON:
)

 (
5
)	 (
Q.
David,
 
I'm
 
showing
 
you
 
what's
 
been
)

 (
6
)	 (
marked
 
as
 
David
 
Simon
 
Deposition
 
Exhibit
 
No.
 
3.
)

 (
7
)	 (
It's
 
Bates
 
stamped
 
BT
 
000002
 
through
 
BT
 
000012,
)

 (
8
)	 (
and
 
I'm
 
going
 
to
 
ask
 
you
 
if
 
you
 
recognize
 
this
)

 (
9
)	 (
exhibit?
)

 (
10
)	 (
A.
l
 
do.
)

 (
11
)	 (
Q.  
 
And
 
can
 
you
 
tell
 
me
 
--
 
can
 
you
 
descr
i
be
)

 (
12
)	 (
what's
 
contained
 
on
 
the
 
page
 
stamped
 
BT
 
000002?
)
 (
13
) (
A.
It
 
is
 
a
 
screenshot
 
of
 
a
 
page
 
from
 
our
)(

 (
14
)	 (
database.
)

 (
15
)	 (
Q. 
 
And
 
can
 
you
 
tell
 
us
 
what
 
i
t
 
says
 
at
 
the
)

 (
16
)	 (
top
 
of
 
the
 
page
 
of
 
that
 
screen
s
hot?
)

 (
17
)	 (
A.
It
 
is
 
Si
 
Trust
 
and
 
the
 
properties
 
of
 
Si
)

 (
18
)	 (
Trust,
 
and
 
then
 
it
 
says
 
when
 
it
 
was
 
modified,
)

 (
19
)	 (
which
 
was
 
the
 
day
 
it
 
was
 
put
 
in,
 
June
 
21,
 
1995,
)

 (
20
)	 (
and
 
the
 
date
 
that
 
we
 
accessed
 
it,
 
September
 
30,
)

 (
21
)	 (
2013,
 
and
 
then
 
it
 
has
 
a
 
created
 
date,
 
which
 
was
)

 (
22
)	 (
when
 
we
 
modified
 
our
 
database
 
to
 
the
 
new
)

 (
23
)	 (
database,
 
which
 
is
 
September
 
3,
 
2004,
 
so
 
i
t
 
was
)

 (
24
)	 (
reentered.
)
(
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(	1	Q. Can you describe that further about the
2 new database?

3 A.	We switched over and had to enter

4 into -- some old records into a new database.

5 Q. And do you recall how this document was
6 found?

7 A.	Myself or Cheryl conducted a search and

8 found this print of the screen and then the

9 attached draft of the irrevocable trust

10 agreement.

11 Q. And can you describe what the remainder

12 of the exhibit is?
(	13	A.	It's a draft of the irrevocable life
14 insurance trust that Igave to Si.

15 Q. And this was in June of 1995?
16 A.	Yes.

17 Q. Showing you --
18 MR. SIMON:  Can you mark this as Exhibit 4,

19 please.

20 (Whereupon, D. Simon Deposition

21 Exhibit No. 4 was marked for

22 identification.)

23 BY MR. SIMON:

24 Q. Showing you what has been marked as
(


·"''
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c	1	David Simon  Deposition  Exhibit No. 4.   It's
2	Bates stamped BT 000013 through 000021.

3 Have you ever seen that document

4 before?

5 A.	Yes, I have, and it has my writing on

6 it.

7 Q.	So you see some handwriting in the

8 blanks on the first page?

9 A.	I do.

10	Q.	And what does that say?

11	A.	The handwriting says Si, then Shirley,


12
(	13
14

15

16

17

18

19

20

21

22

23

24
(

then Si.

Q.   And it's got Shirley -- Shirley's name and then the words -- what words follow Shirley's name?
A.	As trustee.  This is an earlier draft

of the same document.

Q.	Okay.  Now, I'd like to direct your attention to Article 7 of Exhibit 4, and can you read that Article 7 into the record?
A.	Upon my death, the trustee shall divide

the property of this trust into as many separate trusts as there are children of mine who survive me and children of mine who predecease me
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c	1	leaving descendants who survive me. These
2	trusts shall be designated respectively by the

3 name of my children.  Each trust shall be

4 administered and distributed in the following

5 manner.

6 And there's an A, B, and C.

7	Q.	And then Article 8, let's look at the
8 last paragraph.  Right before Article 9, can you

9 read that sentence?

10 A.	As of the date of this agreement, I

11 currently have blank children living; namely,


12

(_	13
14

15

16

17

18

19

20

colon.

Q.   And now I'd like you to look back at Exhibit No. 3 and read to me Article 7.
A. Upon my death, the trustee shall divide the property of the trust into as many separate trusts as there are children of mine that
survive me and children of mine who predecease me, living descendants who survive me. These trusts shall be designated respectively by the

21 names of my children.  Each trust shall be

22 administered and distributed in the following

23 manner.
24 And there's an A. B, and C.
(
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r	1	Q.   And directing you to the end of
I (
\
2	Article 8 of that draft, which is, again,

3 Exhibit 3, can you read the last same sentence?

4 A.	Sure.

5 As of the date of this agreement, I

6 currently have five children living; namely, Ted

7	S. Bernstein, Pamela B. Simon, Jill Bernstein,

8	Lisa Bernstein Friedstein, and Eliot Bernstein.

9	MR. SIMON: I have nothing further .

10	MR. STAMOS:  Couple follow-ups.

11 FURTHER EXAMINATION

12 BY MR. STAMOS:


(	13
14

15

16

17

18

19

20
21

22

23

24
(

Q.   When you look at Exhibit No. 4, where -- where was this document located?
A.	My file.

Q.  And when you say your files, what does that mean? I mean, did you have a file that --
A.	File, yes, my --

Q.	Was it lying on a -- laying on a desk?

A.	Oh, no.  In storage --

Q.	I mean, how was it maintained?  I mean, how did you -- how did you locate it?
A.	Went to storage, got the manila folder out that said File on it, opened the file.
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c	1	Q. And what did that file -- what did that
2 file -- how was that file designated?	d
I
3 A.	I -- I don't know off the top of my	i
4 head. I'd have to check.	',j
I
l
5	Q. How did you -- were there other	f
J
6 materials in it aside from this document, this

7 blank?

8	A.	No.

9	Q. So I take it the document that we have
10 marked as Exhibit No. 3 was not in that file,

11 because this -- this, you had to go in the

12 computer to find, correct?

(	13	A.	Correct.
14 Q. And so how did -- where did this --
15 when you look at Exhibit No. 4, where did this

16 originally come from?  Was this originally --

17 was this at some point in your word processor

18 and you -- with these lines in it that were to

19 be filled out?

20 A.	Yes.

21 Q. Did you locate that?  This, meaning
22 Exhibit 4, right, just so we know what we're

23 talking about.

24 A.	Did I locate that on the word
(
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1	processor?
(
2	Q.	Yeah, no, I wasn't clear.
3 Looking at Exhibit No. 4, I take it

4 this is at -- this was at one point on your word

5 processor and it was printed out and then filled

6 out and then --

7 A.	Not -- not the exhibit, no. It has my

8 handwriting on it, so what I think I did is, is

9 I wrote this in and gave it to my assistant who 1O	then made the modifications which you see is
11	Exhibit 3.

12	Q.	But my question to you is: Before you

(	13	wrote in, this was obviously printed out from a
14	printer, correct?

15 A.	Correct.

16 Q.	This must have been on your word

17 processor to be printed out on a printer,

18 correct? Exhibit 4.

19 A.	I believe so.

20 Q.	Did you find Exhibit 4 in your -- in

21 your computer?

22 A.	Changed to look like Exhibit 3, yes.
23 Q.   And then I take it -- hang on for a


24	second.
(
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 (
'
)}j'.
1 Were any subsequent drafts made on your	!
(	.
2 computer after -- after Exhibit No. 3?	it
I
!
3  (
I
)A.	No.
e
4 Q. Did you give a copy of Exhibit No. 3 to	;
2
i
 (
'
)5	Simon Bernstein?	"

6 A.	Yes.	i
I

7 Q. And what did he do with it?

ffi
 (
I
)1


8 A. I don't know for sure because I wasn't
[
IT
9 there, but I believe he went to Hopkins & Sutter	1
i
H
10 to have it changed one last time and executed.
:r
'
11 Q. And did you share your draft with

12 Hopkins & Sutter?  What's in your computer, was

(	13	it ever transmitted to Hopkins & Sutter so they	l
14	could mark it up?	i
i
m
!(
 (
:
)15	A.	It originated at Hopkins & Sutter	1
R
16  (
i
)because it was Hopkins & Sutter that did my	!

17 irrevocable life insurance trust.

18 Q. No, no, I know that, but -- but you
19 created the document called Si Trust that you've

20 talked about, Exhibit No. 3, correct?

21 A.	Actually, it was created at -- most of

22 it by Hopkins & Sutter when they did the work

23 for me.

24 Q. Okay.
(
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1 A.	I modified what you're seeing.
(
2 Q.	I understand that. So you modified a

3 document that had been your document from

4 Hopkins & Sutter, right?  That's what you're

5 telling us?

6 A.	Yes.

7 Q.	And then -- and you made modifications,

8	including you being identified as the trustee,

9	correct?

10 A.	Yes.

11 Q.	On No. 3, Exhibit No. 3?

12 A.	Yes.

(	13	Q.  And you gave that to Simon Bernstein,
14 correct?

15 A.	Yes.

16 Q.	Okay.  What I'm asking is:  Did you

17 also transmit to Hopkins & Sutter electronically

18 what we have before us as Exhibit No. 3 so that

19 they could make modifications to it pursuant to

20 what Mr. Bernstein wanted?

21 A.	I personally did not.

22 Q.	Did somebody else do that?

23 A.	It's very possible.

24 Q.   And who would have done that?
(
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(	1	A.	A.L.P.S.
2 Q. Yeah?
3 A	Arbitrage Life Payment System.

101



q,,
!
i
I

4 So at the time of the funding of the	i
:i
5 policy, there would have been a document review
I
6  (
f
)board, and that would have been reviewed again	!

7 at that time.
8	Q. Why do you care who the beneficiary is?
9 A.	He was also the owner.
10 Q. What does that matter at that the
11 point?
12 A.	Because in the Arbitrage Life Payment
(	13	System, there's reps and warrantees made by the
14 owner that are essential to the payment plan.
15 Q. Is it your testimony that you saw
16 the -- the trust at a later date in your office?
17 A.	Iwould have to see what date it was
18 funded, but I would say yes, I saw it on the
19 date that it was funded also.
20 Q. Do you remember doing that?  Do you
21 remember seeing it?
22 A.	I remember seeing it when he came back.
23 I do not have an independent recollection of
24 that, but it was our habit and custom to do that
(
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c	1	on each and every trust and each and every
2	owner.

3 Q.	Okay. And that's something that would

4 have been maintained by your company because you

5 were participating in this A.L.P.S. program,

6 correct?

7 I'm probably not talking about it

8 properly, but -- but the exercise you said you

9 went through --

10 A.	Yes.

11 Q.   -- was something that -- this review

12 you would have done would have been done as the
c	13	company.   The company would  have  been  required
14	to do that as part of this A.L.P.S. payment?

15	A.	S.T.P. would have done it.  It's not

16	required to, but it's one of the ways that --

17	Q.   All right.  And it would have been in

18 your records, the document would have been in

19 your records to facilitate your doing that,

20 correct?

21 A.	No.

22 Q.  Whose records would it have been in?

23 A.	Simon Bernstein's.

24 Q.	And all the -- do you have other people
(
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1	who have purchased insurance pursuant to the
(
2 A.L.P.S. program?

3 A.	Yes.

4 Q.	Do you do the same review for all of

5 them?

6 A.	Yes.

7 Q.	Do you have them bring their records in

8 to look at or do you look at the records you

9 maintain for them?

10 A.	No, I would look at the records. And

11 if it wasn't other than Simon Bernstein or

12 myself or the employees are there, then we

(	13	probably would have kept a copy of that
14 individual's trust, but maybe not the whole

15 trust. Usually what happens is we get a trust

16 certification from the attorney, so there's a

17 front two pages, and then a back signature page.

18 That's the standard practice for us.

19 Q.	I see. I see.

20 And your testimony is that at some

21 point, he just took that with him and it was no

22 longer available to you?

23 A.	1996 or when we moved offices, he took

24 all of his furniture, books, records.
(
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(	1	Q.	And when did -- when did -- at some
2 point, did he -- did it cease being funded

3 through the A.L.P.S. program?

4 A.	The Lincoln Benefit policy?

5 Q.	No. The -- the --

6 A.	Capitol Bankers policy was never funded

7 through the A.L.P.S. program.

8 Q.	Did the Lincoln benefits policy have

9 the '95 trust you've talked about as the

10 beneficiary?

11 A.	And owner.

12 Q.	Well, you said that earlier.

13	MR. STAMOS: Okay. That's all I got.
14 Thanks.

15 Reserve?

16 MR. SIMON: Yes.

17 (Whereupon, the deposition

18 concluded at 4:25 p.m.)

19

20

21

22

23
24
(
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(	1	IN THE UNITED STATES DISTRICT COURT NORTHERN DISTRICT OF ILLINOIS

105

2
3

4

5

6

7

8

9

10

11
(
'	12

EASTERN DIVISION SIMON  BERNSTEIN	) IRREVOCABLE  INSURANCE	) TRUST DTD 6/21/95, by	)
Ted S. Bernstein, its	) Trustee, Ted S.	)
Bernstein, an		) individual, Pamela B.		) Simon, an individual,			) Jill lantoni, an	) individual, and Lisa S.	) Friedstein, an		)
individual,	)
)
Plaintiff,	)
)
vs.	) No. 13 CV 3643
)
HERITAGE UNION LIFE	) INSURANCE  COMPANY,		)
)

13 Defendant.	)
14 This is to certify that I have read the transcript of my deposition taken in the
15 above-entitled cause by Vicki L. D'Antonio, Certified Shorthand Reporter, on January 5, 2015,
16 and that the foregoing transcript accurately
states the questions asked and the answers given
17	by me as they now appear.
18

19	DAVID SIMON
20
21	SUBSCRIBED AND SWORN TO before me this	day
22	of	, 2015.
23	 	
Notary Public

(	24
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(	1	STATE OF ILLINOIS
2 ) SS:

3 COUNTY OF C 0 0 K  )

106


4

5	I, VICKI L. D'ANTONIO, a Notary Public

6	within and for the County of Cook and State of

7 Illinois, do hereby certify that heretofore,

8 to-wit, on the 5th day of January , 2015 ,

9 personally appeared before me, DAVID SIMON, a

10 witness in a certain cause now pending and

11 undetermined in the United States District


12
(	13
14

15

16

17

18

19

20

21

22

23

Court, Northern District of Illinois, Eastern

Division, wherein SIMON BERNSTEIN IRREVOCABLE INSURANCE TRUST OTO 6/21/95 is the Plaintiff and HERITAGE UNION LIFE INSURANCE COMPANY
is the Defendant.

I further certify that the said DAVID

SIMON was by me first duly sworn to testify the truth, the whole truth, and nothing but the
truth in the cause aforesaid; that the testimony then given by said witness was reported stenographically by me in the presence of said witness and afterwards reduced to typewriting by

24	Computer-Aided Transcription, and the foregoing
(
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(	1	is a true and correct transcript of the
2 testimony so given by said witness as aforesaid.
3 I further certify that the signature to
4 the foregoing deposition was reserved by counsel
5 for the respective parties.
6 Ifurther certify that the taking of this
7 deposition was pursuant to notice and that there
8	were present at the deposition the attorneys
9	hereinbefore mentioned.

10	I further certify that Iam not counsel


11

12

13
(	14
'
15

16
17
18

19


20


21

22
23
24
(

for nor in any way related to the parties to

this suit, nor am I in any way interested in the outcome thereof.
IN TESTIMONY WHEREOF: I have hereunto set my hand and affixed my notarial seal this
9th day of January, 2015.



NOTARY PUBLIC, COOK COUNTY, ILLINOIS [image: ]                      CSR UC. NO. 84-004344
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(	1		Mccorkle  Litigation Services, Inc. 200 N. LaSalle Street, Suite 2900
2	Chicago, Illinois 60601-1014 3

108

January 9, 2015
4
5 The Simon Law Firm Mr. Adam M. Simon
6 203 East Wacker Drive, Suite 2725 Chicago, Illinois 60601
7
IN RE:  Bernstein v. Heritage
8 COURT NUMBER:  13 CV 3643 DATE TAKEN:  January 5, 2015
9 DEPONENT:  Mr. David Simon
10 Dear Mr. Simon:
11 Enclosed is the deposition transcript for the
).
 (
I
)aforementioned deponent in the above-entitled
12 cause.  Also enclosed are additional signature
 (
(
)pages, if applicable, and errata sheets.	I
13 I
 (
i
)Per your agreement to secure signature, please
14 submit the transcript to the deponent for review
and signature. All changes or corrections must	i
15  (
I
)be made on the errata sheets, not on the transcript	I
itself.  All errata sheets should be signed and
16 all signature pages need to be signed and notarized.
i
17 After the deponent has completed the above,	I
please return all signature pages and errata	I
18 sheets to me at the above address, and I will	"
 (
w
) (
I
)handle distribution to the respective parties.	p
19
 (
I
)If you have any questions, please call me at the
20 phone number below.
21 Sincerely,
22 I
Margaret Setina	Court Reporter Present:	I
23 Signature Department Vicki L. D'Antonio	!
i
(	24	cc: Mr. James Stamos	'
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EXHIBIT 8


Case: 1:13-cv-03643 Document #: 240-9 Filed: 05/21/16 Page 2 of 13 PagelD #:4106 Case: 1:13-cv-03643 Document #: 73 Filed: 01/13/14 Page 1of 12 PagelD #:824

( -
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95,	)
by Ted S. Bernstein, its Trustee, Ted	)
Bernstein, an individual,	)
Pamela B. Simon, an individual,	) Jill Iantoni, an individual and Lisa S.	) Friedstein, an individual.	)
)
Plaintiff,	)	Case No. 13 cv 3643
)	Honorable Amy J. St. Eve
)	Magistrate Mary M. Rowland
v.	)
) HERITAGE UNION LIFE INSURANCE ) COMPANY,	)
)
Defendant,	)
----------------------------------------------------     )
-	HERITAGE UNION LIFE INSURANCE	)
'.\ .	COMPANY	)
)
)
)
)
Counter-Plaintiff	)
)
v.	)
) SIMON BERNSTEIN IRREVOCABLE ) TRUST DTD 6/21/95	)
)
Counter-Defendant	)
and,	)
) FIRST ARLINGTON NA TTONAL BANK  )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
Successor in interest to LaSalle National      )
Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and  )
as purported Trustee of the Simon Bernstein )
< .,/
\, ,  .
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c	Irrevocable Insurance Trust Dtd 6121195,	)
and ELIOT BERNSTEIN	)
)
Third-Party Defendants.	)
)

)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
v.	)
)
TED BERNSTEIN, individually and	) as alleged Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd, 6/21/95       )
)
Cross-Defendant	)
and,	)
)
PAMELA B. SIMON, DAVID B.SIMON,    )
both Professionally and Personally	) ADAM SIMON, both Professionally and      )
Personally, THE SIMON LAW FTRM,	)
\	TESCHER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally    )
and Personally, ROBERT SPALLINA,    ) both Professionally and Personally,	) LISA FRIEDSTEIN, JILL!ANTONI	)
S.B. LEXINGTON, INC. EMPLOYEE ) DEATH BENEFIT TRUST, S.T.P.	) ENTERPRISES, INC. S.B. LEXINGTON, ) INC., NATIONAL SERVICE	)
ASSOCIATION (OF FLORIDA),	) NATIONAL SERVICE ASSOCIATION  ) (OF ILLINOIS) AND JOHN AND JANE ) DOES	)
)
Third-Party Defendants.	)
)
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c-
PLAINTIFFS'   FIRST AMENDED COMPLAINT


NOW   COMES   Plaintiffs,    SIMON   BERNSTEIN	IRREVOCABLE	INSURANCE

TRUST dtd 6/21195, and TED BERNSTEIN, as Trustee, (collectively referred to as "BERNSTEIN TRUST"), TED BERNSTEIN, ind iv idually, PAMELA B. SIMON, ind iv id ually, JILL!ANTONI, individually, and LISA FRIEDSTEIN, individually, by their attorney, Adam M. Simon, and complaining of Defendant, HERITAGE UNION LIFE INSURANCE COMPANY, ("HERITAGE")  states as follows:

BACKGROUND

I .  At all relevant times, the BERNSTEIN  TRUST was a common law inevocable life

insurance  trust  established  in  Chicago,  Illinois,  by  the  settlor,  Simon  L. Bernstein,  ("Simon
(	Bernstein" or "insured") and was formed pursuant to the laws of the state of Illinois.
2. At all relevant times, the BERNSTEIN TRUST was a beneficiary of a life insurance policy insuring the life of Simon Bernstein, and issued by Capitol Bankers Life Insurance Company as policy number 1009208  (the "Policy").
3. Simon Bernstein 's spouse, Shirley Bernstein, was named as the initial Trustee of the BERNSTEIN TRUST. Shirley Bernstei n passed away on December  8, 2010, predeceasing Simon Bernstein.
4. The successor trustee, as set forth in the BERNSTEIN TRUST agreement is Ted Bernstein.
5. The beneficiaries of the BERNSTEIN TRUST as named in the BERNSTEIN TRUST Agreement are the children of Simon Bernstein.
(
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(

6. Simon Bernstein passed away on September 13, 2012, and is survived by five adult children whose names are Ted Bernstein, Pamela Simon, Eliot Bernstein, Jill Iantoni, and Lisa Friedstein. By this amendment, Ted Bernstein , Pamela Simon, Jill Iantoni and Lisa Friedstein are being added as co-Plaintiffs in their individual capacities.
7. Four out five of the adult children of Simon Bernstein, whom hold eighty percent of the beneficial interest of the BERNSTEIN TRUST have consented to having Ted Bernstein, as Trustee of the BERNSTEIN TRUST, prosecute the claims of the BERNSTEIN TRUST as to the Policy proceeds at issue.
8. Eliot Bernstei n, the sole non-consenti ng adult ch i ld of Simon Bernstein, holds the remammg  twenty  percent  of  the  beneficial  interest  i n  the  BERNSTEIN  TRUST,  and  is
representing his own interests and has chosen to pursue his own purported claims, pro se, in this
(
matter.

9. The Policy was originally purchased by the S.B. Lexington, Inc. 501(c)(9) VEBA Trust (the "VEBA") from Capitol Bankers Life Insurance Company ("CBLIC") and was delivered to the original owner in Chicago, Illinois on or about December 27, 1982.
10. At the time of the purchase of  the Policy, S.B. Lexington, Inc., was an Illinois corporation owned, in whole or part, and controlled by Simon Bernstein.
1 1 . At the time of purchase of the Policy, S.B. Lexington, Inc. was an msurance brokerage licensed in the state of Illinois, and Simon Bernstein was  both a principal and an employee of S.B. Lexington, Inc.
12. At the time of issuance and delivery of the Policy, CBLIC was an insurance company licensed and doing business in the State of Illinois.


Case: 1:13-cv-03643 Document #: 240-9 Filed: 05/21/16 Page 6 of 13 PagelD #:4110
Case: 1:13-cv-03643 Document #: 73 Filed: 01/13/14 Page 5 of 12 PagelD #:828



(		13.   HERITAGE  subsequently  assumed  the Policy  from  CBLIC  and  thus became  the successor to CBLIC as "Insurer" under the Policy and remained the insurer including at the time
of Simon Bernstein's death.

14. In 1995, the VEBA, by and through LaSalle National Trust, N.A., as Trustee of the VEBA, executed a beneficiary change form nami ng LaSalle National Trust, N.A., as Trustee, as primary beneficiary of the Policy, and the BERNSTEIN TRUST as the contingent beneficiary.
15. On or about August 26, 1995, Simon Bernstein, in his capacity as member or auxiliaiy member of the VEBA, signed a VEBA Plan and Trust Beneficiary Designation form designating the BERNSTEIN TRUST as the "person(s) to receive at my death the Death Benefit stipulated in the S.B. Lexington, Inc. Employee Death Benefit and Trust and the Adoption Form
adopted by the Employer".

16.  (
c
)The August 26, 1995 VEBA Plan and Trust Beneficiary Designation form signed by Simon Bernstein evidenced Simon Bernstein's intent that the beneficiary of the Policy proceeds was to be the BERNSTEIN TRUST.
17. S.B. Lex ington, Inc. and the VEBA were volu ntarily dissolved on or about Apri l 3,

1998.

18. On or about the time of the dissolution of the VEBA in 1998, the Policy ownership was assigned and transfeITed from the VEBA to Simon Bernstein, individually.
19. From the time of Simon Bernstein 's designation of the BERNSTEIN TRUST as the intended beneficiary of the Policy proceeds on August 26, 1995, no document was submitted by Simon Bernstein (or any other Policy owner) to the Insurer which evidenced any change in his intent that the BERNSTEIN TRUST was to receive the Policy proceeds upon his death.


(


Case: 1:13-cv-03643 Document #: 240-9 Filed: 05/21/16 Page 7 of 13 PagelD #:4111
Case: 1:13-cv-03643 Document #: 73 Filed: 01/13/14 Page 6 of 12 PagelD #:829


(		20.	At  the time of his death, Simon  Bernstein  was the owner of the Policy,  and  the BERNSTEIN TRUST was the sole surviving beneficiary of the Policy.
21. The insured under the Policy, Simon Bernstein, passed away on September 13, 2012, and on that date the Policy remained in force.
22. Followi ng Simon Bernstein 's death, the BERNSTEIN TRUST, by and through its counsel in Palm Beach County, FL, submitted a death claim to HERJTAGE under the Policy including the insured 's death certificate and other documentation.
COUNT I BREACH OF CONTRACT
23. Plaintiff, the BERNSTEIN TRUST, restates and realleges the allegations contained in   l -22 as if fully set forth as   23 of Count I.
24. The Policy,  by  its terms,  obligates  HERITAGE  to pay  the  death  benefits  to  the
(
beneficiary of the Policy upon HERITAGE'S receipt of due proof of the insured 's death.

25. HERITAGE breached its obligations under the Policy by refusing and failing to pay the Policy proceeds to the BERNSTEIN TRUST as beneficiary of the Policy despite HERITAGE'S recei pt of due proof of the insured 's death.
26. Despite the BERNSTEIN TRUST'S repeated demands and its initiation of a breach of contract claim, HERITAGE did not pay out the death benefits on the Policy to the BERNSTEIN TRUST instead it filed an action in interpleader and deposited the Policy proceeds with the Registry of the Court.
27. As a direct result of HERITAGE's refusal and failure to pay the Policy proceeds to the BERNSTEIN TRUST pursuant to the Policy, Plaintiff has been damaged in an amount equal to the death benefits of the Policy plus interest, an amount which exceeds $1,000,000.00.
(
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c		WHEREFORE,  PLAINTIFF,  the  BERNSTEIN  TRUST  prays  for  a judgment  to  be entered in its favor and against Defendant, HERITAGE, for the amount of the Policy proceeds

on deposit with the Registry of the Court (an amount in excess of $1,000,000.00) plus costs and reasonable attorneys' fees together with such further relief as this court may  deem just  and proper.
COUNT II

DECLARATORY JUDGMENT

28. Plaintiff, the BERNSTEIN TRUST, restates and realleges the allegations contained in if l-if27 above as if28 of Count II and pleads in the alternative for a Declaratory Judgment.
29. On or about June 21 , 1995, David Simon, an attorney and Simon Bernstein 's son-in- law, met with Simon Bernstein before Simon Bernstein went to the law offices of Hopkins and
 (
(-
)Sutter in Chicago, Illinois to finalize and execute the BERNSTEIN TRUST Agreement.

30. After the meeting at Hopkins and Sutter, David B. Simon reviewed the final version of the BERNSTEIN TRUST Agreement and personally saw the final version of the BERNSTEIN TRUST Agreement containing Simon Bernstein's signature.
31. The final version of the BERNSTEIN TRUST Agreement named the children of Simon Bernstein as beneficiaries of the BERNSTEIN TRUST, and unsigned drafts of the BERNSTEIN TRUST Agreement confirm the same.
32. The final version of the BERNSTEIN TRUST Agreement named Shirley Bernstein, as Trustee, and named Ted Bernstein as, successor Trustee.
33. As set forth above, at the time of death of Simon Bernstein, the BERNSTEIN TRUST was the sole surviving beneficiary of the Policy.


(
·--
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34. Following the death of Simon Bernstein, neither an executed original of the BERNSTEIN TRUST Agreement nor an executed copy cou ld be located by Simon Bernstein 's family members.
35. Neither an executed original nor an executed copy of the BERNSTEIN TRUST

Agreement has been located after diligent searches conducted as follows:

i) Ted Bernstei n and other Bernstei n fam ily mem bers of Simon Bernstei n 's home and business office;
ii) the law offices of Tescher and Spallina, Simon Bernstein's counsel in Palm Beach

County, Florida,

i i i)  the offices of Foley and Lardner (successor to Hopkins and Sutter) in Chicago, IL; and
iv)  the offices of The Simon Law Firm.
(
36. As set forth above, Plaintiffs have provided HERITAGE with due proof of the death

of Simon Bernstein which occurred on September 13, 2012.

WHEREFORE, PLATNTlFF, the BERNSTETN TRUST prays for an Order entering a declaratory judgment as follows:
a) declaring that the original BERNSTEIN TRUST was lost and after a diligent search

cannot be located;

b) declaring that the BERNSTEIN TRUST Agreement was executed and established by

Simon Bernstein on or about June 21 , 1995;

c) declaring that the beneficiaries of the BERNSTEIN TRUST are the five children of Simon Bernstein;


(
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c·	d)  declaring that Ted Bernstein, is authorized to act as Trustee of the BERNSTEIN TRUST because the initial trustee, Shirley Bernstein, predeceased Simon Bernstein;

e)   declaring that the BERNSTEIN TRUST is the sole surviving beneficiary of the Policy;
f)		declaring that the BERNSTEIN TRUST is entitled to the proceeds placed on deposit by HERITAGE with the Registry of the Court;
g) ordering the Registry of the Court to release all of the proceeds on deposit to the BERNSTEIN TRUST; and
h) for such other relief as this court may deem just and proper.

COUNT III RESULTING TRUST
37. Plaintiffs restate and reallege the allegations contained in if l -if 36 of Count II as if37
(
of Count HI and plead, in the alternative, for imposition of a Resulting Trust.

38. Pleading in the alternative, the executed original of the BERNSTEIN TRUST Agreement has been lost and after a dil igent search as detailed above by the executors, trustee and attorneys of Simon Bernstei n's estate and by Ted Bernstein, and others, its whereabouts remain unknown.
39. Plaintiffs have presented HERITAGE with due proof of Simon Bernstein's death, and Plaintiff has provided unexecuted drafts of the BERNSTEIN TRUST Agreement to HERITAGE.
40. Plaintiffs have also provided HERITAGE with other evidence of the BERNSTEIN TRUST'S existence including a document signed by Simon Bernstein that designated the BERNSTEIN TRUST as the ultimate beneficiary of the Policy proceeds upon his death.
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41 . At all relevant times and begin ning on or about June 21 , 1995, Simon Bernstein expressed his intent that (i) the BERNSTEIN TRUST was to be the ultimate beneficiary of the life insurance proceeds; and (ii) the beneficiaries of the BERNSTEIN TRUST were to be the children of Simon Bernstein.
42. Upon the death of Simon Bernstein, the right to the Policy proceeds immediately vested in the beneficiary of the Pol icy.
43. At the time of Simon Bernstein 's death, the beneficiary of the Policy was the BERNSTEIN TRUST.
44. If an express trust cannot be established, then this court must enforce Simon Bernstein 's intent that the BERNSTEIN TRUST be the beneficiary of the Policy; and therefore upon the death of Simon Bernstein the rights to the Policy proceeds immediately vested in a
 (
(
)resulting trust in favor of the five children of Simon Bernstein.

45. Upon information and belief, Bank of America, N.A., as successor Trustee of the

VEBA to LaSalle National Trust, N.A., has disclaimed any interest in the Policy.

46. In any case, the VEBA terminated in 1998 simultaneously with the dissolution of

S.B. Lexington, Inc.

47. The primary beneficiary of the Policy named at the time of Simon Bernstein 's death was LaSalle National Trust, N.A. as "Trustee" of the VEBA.
48. LaSalle National Trust, N.A., was the last acting Trustee of the VEBA and was named beneficiary of the Policy i n its capacity as Trustee of the VEBA.
49. As set forth above, the VEBA no longer exists, and the ex-Trustee of the

dissolved trust, and upon information and belief, Bank Of America, N.A., as successor to LaSalle

National Trust, N.A. has disclaimed any interest in the Policy.

C .
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(		50.   As set forth herei n, Plaintiff has established that it is immediately entitled to the life insurance proceeds HERITAGE deposited with the Registry of the Court.
51.  Alternatively, by virtue of the facts alleged herein, HERITAGE held the Policy proceeds in a resulting trust for the benefit of the children of Simon Bernstein and since HERITAGE deposited the Policy proceeds the Registry, the Registry now holds the Pol icy proceeds in a resulting trust for the benefit of the children of Simon Bernstein.
WHEREFORE, PLAINTIFFS pray for an Order as follows:

a) finding that the Registry of the Court holds the Policy Proceeds in a Resulting Trust for the benefit of the five children of Simon Bernstein, Ted Bernstein, Pamela Simon,
Eliot Ivan Bernstein, Jill Iantoni and Lisa Friedstein; and

b) ordering the Registry of the Court to release all the proceeds on deposit to the

Bernstein Trust or alternatively as follows: 1) twenty percent to Ted Bernstein; 2)
(
twenty percent to Pam Simon; 3) twenty percent to Eliot Ivan Bernstein; 4) twenty

percent to Jill Iantoni; 5) twenty percent to Lisa Friedstein

c) and for such other relief as this court may deem just and proper.

By: sf Adam M  Simon
Adam M. Simon (#6205304) 303 E. Wacker Drive, Suite 210
Chicago, IL 60601
Phone: 313-819-0730
Fax: 312-819-0773
E-Mail: asimon@chicagolaw.com Attorneys for Plaintiffs and Third-Party Defendants
Simon L. Bernstein Irrevocable Insurance Trust Dtd 6121195; Ted Bernstein as Trustee, and individually, Pamela Simon,  Lisa  Friedstein and Jill Iantoni


(
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EXHIBIT 9
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c-		IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN  DISTRICT  COURT lLLlNOIS
EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE  )
INSURANCE TRUST DTD 6/21/95,	)
)
Plaintiff,	)
)
v.	)	Case No. 13-cv-03643
)
HERITAGE UNION LIFE INSURANCE )	Honorable Amy J. St. Eve
COMPANY,	)	Magistrate Mary M. Rowland
)
Defendant.	)
--M---------------------------- ------------------ ) HERITAGE UNION LIFE INSURA NCE ) COMPANY,	)
)
Counter-Plaintiff,	)
)
v. )
 (
(
)) SIMON BERNSTEIN mREVOCABLE ) INSURANCE TRUST DTD 6/21195,	)
)
Counter-Def endant,	)
)
and,	)
)
FIRST ARLINGTON  NATIONAL	)
BANK,  as Trustee of S.B. Lexington,   ) Inc. Employee Death Benefit Trust,	) UNITED BANK OF ILLINOI S, BANK   )
OF AMERICA, successor in interest to ) LaSalle National  Trust, N.A.,	) SIMON BERNSTEIN TRUST, N. A.,        )
TED BERNSTEIN, individ ually and       ) as alleged Trustee of the Simon	) Bernstein Irrevocable Insu rance Trust  ) Dtd. 6/21/95, and ELIOT BERNSTEIN,     )
)
Third-Party Defendants.	)
 (
------
)----------------------------------------------


(
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(	ELIOT IVAN BERNSTEIN,	)
)
Cross-Pia intiff,	)
)
v. )
)
TED BERNSTEIN ind ividually and	) as alleged Trustee of the Simon	) Bernstein Irrevocable Insurance Trust ) Dtd. 6/21/95	)
)
Cross-Defendant	)
)
and	)
)
PAMELA B. SIMON, DAVID B. SIMON )
both Professionally and Personally,	) ADAM SIMON both Professionally and ) Personally, THE SIMON LAW FIRM, ) TESCHER  & SPALLINA, P.A.,	)
DONALD TESCHER both Professionally) and Personally, ROBERT SPALLINA	) both Professionally and Personally,	)
(	LISA FRIEDSTEIN, JILL IANTONI,	)
S.B. LEXINGTON, INC. EMPLOYEE      )
DEATH BENEFIT TRUST, S.T.P.	) ENTERPRISES,  INC.,	)
S.B. LEXINGTON, INC., NATIONAL ) SERVICE ASSOCIATION,  INC.	)
(OF FLORIDA) NATIONAL	)
SERVICE ASSOCIATION, INC.	)
(OF ILLINOIS) AND	)
JOHN AND JANE DOE'S	)

Third Party Defendants.











(
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ELIOT IVAN BERNSTEIN ("ELIOT") (1) ANSWER TO JACKSON NATIONAL LIFE INSURANCE COMPANY ("JACKSON") ANSWER AND COUNTER-CLAIM AND THIRD-PARTY COMPLAINT FOR lNTERPLEADER AND (2) CROSS CLAIM
ELIOT a third party defendant and an alleged beneficiary of a life insurance policy Nu mber 1009208 on the life of Simon L. Bernstein ("Policy(ies)"), a "Simon Bernstein Irrevocable Insurance Trust dtd. 6/21/95" and a "Simon Bernstein Trust, N.A" that are at dispute in the Lawsuit, makes the following ( l ) Response to Jackson's Answer and Counterclaim and (2) Cross claim.
I, Eliot Ivan Bernstein, make the following statements and allegations to the best of my knowledge and on information and belief and as a Pro Se Litigant ':
ANSWER  TO JACKSON'S COUNTER-CLAIM AND THIRD PARTY  COMPLAINT

FOR INTERPLEADER
(
1.  Jackson National Life Insurance Company ("Jackson") brings this counter-claim and third- party compl aint for Interpleader pursuant to 28 U .S.C. § l335(a) and Federal Rule of Civi l Procedure 14, as it seeks a declaration of rights under a life insurance policy for which it is responsible to administer. The proceeds from the policy (the "Death Benefit Proceeds") have been tendered to this Court.



1 Pleadings in this case are beingfiled by Plaintiff In Propria Persona, wherein pleadings are to be considered without regard to technicalities . Propria, pleadings are not to be held to the same high standards of perfection as practicing lawyers. See Haines v. Kerner 92 Set 594,also See Power 914 F2d 1459 (11th Cir1990), also See Hulsey v. Ownes 63 F3d 354 (5th Cir 1995). also See In Re:HALL v. BELLMON 935 F.2d 1106 (10th Cir. 1991)."
In Puckett v. Cox, it was held that a pro-se pleading requires less stringent reading than one drafted by a lawyer (456 F2d 233 (1972 Sixth Circuit USCA). Justice Black in Conley v. Gibson, 355 U.S. 41at 48 (1957)"The Federal Rules rejects the approach that pleading is a game of skill in which one misstep by counsel may be decisive to the outcome and accept the principle that the purpose of pleading is to facilitate a proper decision on the merits." According to Rule 8(f) FRCP and the State Court rule   hich holds that all pleadings shall be construed to do substantial justice.
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(	ELIOT ANSW ER: To the extent Par. 1 of Jackson's counter-claim/third-party complaint contain conclusions of law, no response is required. However, ELIOT denies that Jackson

has tendered the death benefit to the court, as when ELIOT contacted Jackson's counsel Alexander David Marks ("MARKS") he stated at that time, after Jackson's Answer was filed, that the death benefit had not been paid to this Court.
2. Jackson, successor in interest to Reassure America Life Insurance Company ("Reassure"), successor in interest to Heritage Union Life Insurance Company ("Heritage"), is a corporation organized and existing under the laws of the State of Michigan, with its principal place of business located in Lansing, Michigan. Jackson did not originate or administer the subject life insurance policy, Policy Number 1009208 (the "Policy"), but inherited the Policy and the Policy records from its predecessors.
 (
(
)ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
3. The Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95 (the "Bernstein Trust") is alleged in the underlying suit to be a "common law trust established i n Chicago, Illinois by the settlor, Simon L. Bernstein, and was formed pursuant to the laws of the state of Illinois." ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
4. Ted S. Bernstein is a resident and citizen of Florida. He is alleged in the underlying suit to be the "trustee" of the Bernstein Trust. Ted Bernstein is further, individ ually, upon information and belief, a beneficiary of the Bernstein Trust (as Simon Bernstein's son).
ELIOT ANSWER: ELIOT admits that Ted S. Bernstein ("TED") is a resident of Florida .

ELIOT lacks sufficient information and   nowledge to form a belief as to the truth of the

(
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(	remainder of the allegations of this paragraph and therefore denies the same. That ELIOT
claims that TED makes his claims in this Lawsuit acting as alleged "trustee" of the "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95" but also TED alleges this trust and any executed copies cannot be located.  Therefore, it would be almost impossible for TED to make asse11ions to who the true and proper trustees and beneficiaries of such lost trust are. ELIOT claims that the "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95" was not the final beneficiary of the Policy(ies).  On information and belief the beneficiary of the Po1icy(ies) at the time of Simon L. Bernstein ("SIMON') death, as according to Jackson's Counter Claim the beneficiary at the time of death was the "Simon Bernstein Trust, N.A." and thus the "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95" may have no valid claim as a prior beneficiary.
5.  (
(
)Eliot Bernstein is a resident and citizen of Florida. He has asserted that he and/or his children are potential beneficiaries under the Policy(ies) as Simon Bernstein's son, presumably under the Bernstein Trust.
ELIOT ANSWER: ELIOT admits residency and citizenry of Florida and that he has asserted that he and/or his children are potential beneficiaries as SIMON's son and grandchildren.  ELIOT denies his claims were made under the Bernstein Trust, which according to TED's response to Jackson's Counter Claim, "Ted Bernstein and the Bernstein Trust admit that to its knowledge no one has been able to locate an executed original or an executed copy of the Bernstein Trust, but denies that no one has located a copy of the Bernstein Trust."  In other words the executed "Bernstein Trust" is lost and no one has a copy and herein the term "lost" trust will  efer to the "Bernstein Trust" and any other names it is referenced as.
(



 	._..	..,_,,	, 	
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(	6.  First Arlington National Bank is, upon information and bel ief, a bank in Illinois that was, at
one point, and the alleged trustee for the "S.B. Lexington, Inc. Employee Death Benefit Trust" (the "Lexington Trust"). The Lexington Trust was, upon information and belief, created to provide employee benefits to certain employees of S.B. Lexington, Inc., an insurance agency, including Simon Bernstein, but it is unclear if such trust was properly established .
ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragr.aph and therefore denies the same.
7. United Bank of Illinois is, upon information and belief, a bank in Illinois that was, at one point, a named beneficiary of the Policy. To date, Jackson has not determined the cunent existence of this bank.
ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to
(	the truth of the allegations of this paragraph and therefore denies the same.
8. Bank of America, N.A., is a national banking association with its principal place of business in Charlotte, North Carolina. Bank of America, N.A. is the successor in interest to LaSa11e National Trust, N.A., which was a named benefici ary of the Policy.
ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
9. The "Simon Bernstei n Trust" is, upon information and belie( the Bernstein Trust listed in paragraph 3, above, and was a named contingent beneficiary of the Policy. However, based on the variance in title, to the extent it is a. eparate trust from the Bernstein Trust referenced above, it is named separately.
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c	ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.

10. Subject matter jurisdiction is proper in accordance with 28 U.S.C. § 1335(a).

ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
11. Personal jurisdiction  is proper over Ted Bernstein because he, allegedly as Trustee of the Bernstein Trust, caused this underlying suit to be filed in this venue.
 (
(
)ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.  ELIOT claims that TED cannot assert with any proof or contract or trust that he is the trustee of the "Simon Bernstein ltTevocable Insurance Trust Dtd 6/21/95" aka "Bernstein Trust" as TED claims the trust is lost and no executed copies exist.
12. Personal jurisdiction is proper over First Arlington National Bank, United Bank of lllinois, and Bank of America in accordance with 735 ILCS 5/2-209(a)(l) because each, upon information and belief, transacts business in Illinois.
ELJOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
13. Personal jurisdiction is proper over Ted and Eliot Bernstein in accordance wit h 735 ILCS 5/2-209(a)(l3) as each are believed to have an ownership interest in the Bernstein Trust, which is alleged in the underlying complaint to exist underneath laws of and to be administered within this State.
ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragrapl	egarding personal jurisdiction and therefore
 (
An
laim
)(




------------ ·-··---	------	--	·· ·-----
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(	denies the same.  ELIOT denies that TED or ELIOT can asse11an ownershi p or beneficial
'·
interest in the lost "Simon Bernstein Irrevocable Insurance Trnst Dtd 6/21/95" aka "Bernstein Trnst," as if the trust is lost they cannot prove through contract anyone's interests or rights.
14. Venue is proper in this District pursuant to 28 U.S.C.	139l(b) in that a substantial part of the events giving rise to this interpleader action occurred in this District.
ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the trut h of t he allegations of this paragraph and therefore denies the same.
15.  (
(
)On December 27, 1982, upon information and belief, Capitol Bankers Life Insurance Company issued the Policy, with Simon L. Bernstein as the aJleged insured (the "Insured").  ELIOT ANSWER: ELIOT lacks sufficient infonnation and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.  The Court should note that after repeated attempts by ELIOT to secure copies of the underlying policies and trusts pertinent to this Lawsuit from the parties, he has been denied and refused all such suppressed and den ied information and documents to form any opinion on the validity of the claims.
16. Over the years, the Policy's owner(s), beneficiary(ies), contingent beneficiary(ies) and issuer changed. Among the parties listed as Policy beneficiari es (either pri mary or contingent) include: "Simon Bernstein"; "First Arlington National Bank, as Trustee of S.B. Lexington, Inc. Employee Death Benefit Trust"; "United Bank of Illinois"; "LaSalle National Trust,
N. A., Trustee"; "LaSalle National Trust, N.A."; "Simon Bernstein Insurance Trust dated 6/2111995, Trust"; and "Simon Bernstein Trust, N.A."
,ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph a .d therefore denies the same.  The Court should
(
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note that after repeated attempts by ELIOT to secure copies of the underl ying policies and trusts pertinent to this Lawsuit from the parties, he has been denied and refused all such suppressed and denied requested information and documents to form any opinion on the validity of the claims.
17. At the time of the lnsured's death, it appears "LaSalle National Trust, N.A." was the named primary beneficiary of the Policy, and the "Simon Bernstein Trust, N.A." was the contingent beneficiary of the Policy. The Policy's Death Benefit Proceeds are $1,689,070.00, less an outstanding loan.
ELIOT ANSWER: ELIOT Jacks sufficient information and knowledge to form a belief as to the truth of the allegations regarding the beneficiaries of the Policy(ies) and therefore denies the same.  ELIOT denies that the Policy(ies) Death Benefit Proceeds are $1,689,070.00, as it
was initiall y represented by TED, Robert Spallina, Esq. ("SPALLINA") and others that the
(
death benefit was $2,000,000.00 less outstanding loans. When ELIOT asked TED and

SPALLINA and others for copies of the policies loans or any other Policy(ies) information it

was denied and suppressed .  After repeated attempts by ELIOT to secure copies of the

underlying policies , trnsts and carrier information perti nent to this Lawsuit from the parties, he has been denied and refused all such requested information and documents to fom1 any opinion on the validity of the claims.
18. Subsequent to the lnsured's death, Ted Bernstein, through his Florida counsel (who later claimed Bernstein  did not have authority  to file the instant suit in Illinois on behalf of the Bernstein  Trust and withd rew  representation ), [emphasis added] submitted a claim to Heritage seeking payment of the Death Benefit Proceeds, allegedly as the trnstee of the Bernstein Trust. Ted Bernstein claimed tha the Lexint,>ton Trust was voluntarily dissolved in

An
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1998, leaving the Bernstein Trust as the alleged sole surviving Policy beneficiary at the time

of the Decedent's death .

ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same. ELIOT claims,
on information and belief that TED's counsel that withdrew from representation after advising TED that he did not have " a uthority" to file this Lawsuit is believed to be Robert Spallina, Esq. ("SPALLINA") and Donald Tescher, Esq. (''TESCHER") of Tescher & Spallina, P.A. ("TSPA"), who are acting as estate counsel for SlMON's estate and as alleged Personal Representatives for the estate of STMON.
That ELIOT does not have the necessary files from this Court's records to determine whom the original counsel who drafted and filed this Lawsuit were and if withdrawal of counsel papers were filed after the filing of the suit or withdrawal was prior to filing.  That ELIOT believes that any claims of any fiduciary capacities claimed by TED on behalf of any party that is a litigant in this Lawsuit are allegedl y fraudulently acquired and are part of a larger insurance fraud and fraud on the beneficiaries of the estate. The alleged criminal acts are more fully defined in the Petitions and Motions listed below with URL hyperlinks to the filings, whereby the documents contained at the hyperlinks are hereby incorporated in  entirety by reference herein with all exhibits therei n, and where the Petitions and Motions
were filed in the Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach

County, Florida I Probate ("Probate Court") case # 5020 l 2CP004391.XXXXSB for the estate of Simon L. Bernstein, as follows:
1. May 6, 2013 ELTOT filed Docket #23 an "EMERGENCY PETITION TO: FREEZE ESTATE ASSETS., A.PPOINT NEW PERSONAL
[image: ]
--------	-·-··-··- -------------- -------------------
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REPRESENTATIVES , INVESTIGATE FORGED AND FRAUDULENT DOCUMENTS SUBMITTED TO THIS COURT AND OTHER INTERESTED PARTIES, RESCIND SIGNATURE OF ELIOT BERNSTEIN IN ESTATE OF SHIRLEY BERNSTEIN AND MORE" ("Petition  J ").
a. _\Y.l Y . :ik_\YJ1J..'!1 _Ql1 0j.Q()P..Q1Jtfil11 E!: . ;rnE.:'1rnt i;:, .:.b).df 15th Judicial Florida
Probate Court and
b.}.V. .WV·Livi-YV it ty. L2.QJl 05.L2.Mgtin. nR ehearJeom;n Obst rn ctio n .pdf   US District  Court Pages  156-582
11.	May 29, 2013, ELIOT filed Docket #28 "RENEWED EMERGENCY PETITION" ("Petition  2")
a.www.• iviewit.tv/20 IJQ5 9ls&n>Y: §QJ.::.:tnrgnf y:P  ti1i9D.SJ1:.IUl.: Ln.df
u1.		June 26, 2013, ELIOT filed Docket #31 "MOTION TO: CONSIDER IN ORDINARY COURSE THE HvIERGENCY PETITION TO FREEZE ESTATE ASSETS, APPOJNT NEW PERSONAL REPRESENTATIVES , INVESTIGATE FORGED AND FRAUDULENT DOCUMENTS SUBMITTED TO THIS
COURT AND OTHER INTERESTED PARTIES, RESCIND SIGNATURE OF
(
ELIOT BERNSTEIN IN ESTATE OF SHIRLEY BERNSTEIN AND MORE
FILED BY PETITIONER" ("Petition 3")
a.1 \0j 1 Y YiS(.wiU:YL2QlJ.Q.92'§3\fati.QnJt f. Q!1sidrQrclit111.i:yGQQ rnSI JY.LON..n iJ
1v.		July 15, 2013, ELIOT filed Docket #32 "MOTION TO RESPOND TO THE PETITIONS BY THE RESPONDENTS" ("Petition 4")
a..w.:_w1 y:, iv i ewit .tv/2QJ 3 Q7J_41 ptim1R(!l>J2QJi dE1).ti mSJ.IYJQti,ptlf
v. July 24, 2013, ELIOT filed Docket #33 "MOTION TO REMOVE PERSONAL REPRESENTATIVES"  for insurance fraud and more. ("Petition 5")
a. x:z.1vwj_yi lY..ittv.L4O1J_Q72ltSIJ:ytQ1'JMQ1.iQni{s:mQY..P.R.J2.df
--- -	---· ··	----	-- -	-- ---	-- ··--
VI. August 28, 2013, ELIOT filed Docket #TBD "NOTICE OF MOTION FOR: INTERIM DISTRlBlJTION FOR BENEFICIARIES NECESSAR Y LIVING EXPENSES, FAMILY ALLOWANCE, LEGAL COUNSEL EXPENSES TO BE PAID BY PERSONAL REPRESENTATIVES AND REIMBURSEMENT TO BENEFICIARIES SCHOOL	RUST FUNDS" ("Petition 6")

(	7
A
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a. WlY.' :' {j yJ s' i tJv/QJ 30828Mot i onFa m i l yA l l9wanceSJ::J-1RhBY Jl!Jf
v11.		September 04, 2013, ELIOT filed Docket #TBD "NOTICE OF EMERGENCY MOTION TO FREEZE ESTATES OF SIMON BERNSTEIN DUE TO ADMITTED AN D ACKNOWLEDGED NOTARY PUBLIC FORGERY, FRAUD AND MORE BY THE LAW FIRM OF TESCHER & SPALLINA, P.A., ROBERT SPALLINA AND DONALD TESCHER ACTING AS ALLEGED PERSONAL REPRESENTATIVES AND THEIR LEGAL ASSISTANT AND NOTARY PUBLIC, KIMBERLY MORAN:  MOTION FOR lNTERIM DISTRIBUTTON DUE TO EXTORTTON BY ALLEGED PERSONAL
REPRESENTATIVES AND OTHERS; MOTION TO STRIKE THE MOTTON OF SPALUNA TO REOPEN THE ESTATE OF SHIRLEY; CONTINUED MOTION FOR REMOVAL OF ALLEGED PERSONAL REPRES ENTATIVES AND ALLEGED SUCCESSOR TRUSTEE. ("Petition 7")
a. WJV\.Y..i:viewiUyiQ_l309Q:1b1o_ti_QI1.Ern  ifa.Htt. SHJEJ,J:;;)J)_y_  To1\cimit1s:_d
l'191m:yI::r(rn.d,f1df


19. However, Ted Bernstein could not locate (nor could anyone else) a copy of the Bernstein
(
Trust. Accordingly, on January 8, 2013, Reassure, successor to Heritage, responded to Ted

Bernstein's counsel stating:

In as much as the above policy provid es a large death benefit in excess of $1.6 million dollars and the fact that the trust document cannot be located, we respectfully  req uest a court order to enable us to process this claim. [Emphasis Added]
 (
laim
)ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to fonn a belief as to the truth of the allegations of this paragraph and therefore denies the same.  ELIOT claim s that the counsel referred to here as "Ted Bernstein 's counsel" is believed to be SPALLINA and TESCHER and the law firm of TSPA, as the Heritage Union Life Insurance Company's letter referenced in Jackson's response de   ands a "court order" to approve of the TSPA,
(
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c-		SPALLINA, TESCHER, TED and Pamela Beth Simon ("P. SIMON') insurance trust and beneficiary scheme they presented in their death benefit claim. Other correspondences were

sent to TSPA, SPALLINA and TESCHER directly by the carrier(s) in their capacity as counsel representing the estate of SIMON and as alleged Personal Representatives of the estate of SIMON.
However, instead of complying with the carriers request to obtain a "court order" to determine the beneficiaries, the instant Lawsuit was instead filed to try and reap the benefits through this Breach of Contract suit and without first obtaining a court order approving the beneficiaries as demanded by the carrier. The initi al insurance and trust scheme prepared by TSPA is folly described, defined and exhibited in Petition l, Section VII - "Insurance Distribution Scheme" Pages 30-37 and Pages 170-175, exhibit 7 - "Settlement Agreement
and Mutual Release" ("SAMR").  The trust that would have been created under the SAMR to
(
replace the lost "Bernstein Trust" aka "Simon Bernstein Irrevocable insurance Trust Dtd

6/21/95" is termed herein as the SA.MR TRUST ("SAMR TRUST").  The SAMR TRUST was to act as the proposed trust instrument by which the alleged conversion of proceeds was to be used funneled to allegedly intentionally post mortem elected wrong beneficiaries, as defined more full y in Petition 1, Pages 142-168 and 258-259, exhibits 5, 6 and 25.
That TSPA, SPALLINA and TESCHER are SlMON's estate counsel and alleged Personal Representatives of SIMON' s estate, and yet, also appear in this Lawsuit to have acted in apparent conflict with the estate beneficiaries, acting as TED's counsel in this Lawsuit.
ELIOT claims these conflicts enable part of an alleged larger fraud against the estates of SIMON and SHIRLEY as further evidenced   nd exhibited in the Petitions 1-7 and Petition 1,

c
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c-		Section XIX. CONFLICTS OF INTEREST BY PERSONAL REPRESENTATIVES, ESTATE COUNSEL AND TRUSTEES DISCOVERED, Pages 88-90.

The documents giving TSPA, SPALLINA, TESCHER and TED fiduciary powers in the estates of SIMON and SHlRLEY are also currently under investigations and questioned as to their validity in complaints filed by ELIOT with the Governor of Florida Notary Public Division, the Palm Beach County Sheriff s Office, Fi fteenth Judicial Circuit in and for Palm Beach County, Florida I Probate and have been simultaneously been tendered to the US District Court of New York Southern District.
In the Notary Publ ic investigation at the Florida Governor's Office, the Licensed Notary Public, who is an employee of TSPA, A DMITTED TO ILLEGALLY NOTARIZING documents and it is alleged that she forged documents after he was deceased and also
improperly Notarized documents, including a Will and Amended Trnst of SIMON and
(
docu ments that allegedly grant Simon's estate counsel_, TSPA, SPALLINA and TESCHER

their fiduciary capacities as alleged Personal Representatives of the estates of SIMON. That the Licensed Notary Public Kimberly MORAN ("MORAN"), admitted to committing six instances of Fraud by falsely Notarizing documents and allegedly Forged documents in the estate of SHIRLEY.  The alleged forgeries included a document ILLEGALLY
NOTARIZED in SIMON 's name and with a fraudulent signature affixed, done two months after SIMON's passing and submitted to the Probate Court and others as part of official records in the estates. These acts are illegal felony crimes.  The Notary Public MORAN's Response to the complaints filed against her with the Governor of Florida's office in an ongoing investigation, including her Admission  o the allegations, the Response filed by


(
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(	ELIOT to MORAN 's Response and the original Notary Public original complaint, all can be found as exhibits in Petition 7, exhibits 1,2 &3.
20. Presently,  the Bernstein Trust sti ll has not been located. Accordingly, Jackson is not aware whether the Bernstein  Trust even exists, [EMPHASIS ADDED] and if it does whether its title is the "Simon Bernstein Insura nce Trust  dated  6/21/1995, Trust,"  as captioned  herein,  or
the "Simon Bernstein Trust, N.A." as listed as the Policy's contingent beneficiary (or otherwise), and/or if Ted Bernstein  is in fact its trustee. [Emphasis Added] In conjunction, Jackson has received conflicting claims as to whether Ted Bernstein had authority to file the instant suit on behalf of the Bernstein Trust.
ELIOT ANSWER: ELIOT lacks suffici ent information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same. ELIOT admits
that the "Bernstein Trust" is unknown if it exists.  ELIOT admits that TED is questionably
(
the trustee of the "Bernstein Trust" and believes TED has no basis or authority to file this

Lawsuit or a death benefit claim with the carrier.

21. In addition, it is not known whether "LaSalle National Trust, N.A." was intended to be named as the primary beneficiary in the role of a trustee (of the Lexington and/or Bernstein Trust), or otherwise. Jackson also has no evidence of the exact status of the Lexington Trust, which was allegedly dissolved."
ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
22. Further, Jackson has received correspondence from Eliot Bernstein, attached as Exhibit I , · asserting that he and/or his children are potential beneficiaries under the Policy, (presumably under the Bernstein Trust, but nonetheless  ·aising further questions as to the proper
(
Ans'	laim



----------- ----------·-· ---       	

Case: 1:13-cv-03643 Document #: 240-10 Filed: 05/21/16 Page 17 of 73 PagelD #:4134

Case: 1:13-cv-03643 Document #: 35 Filed: 09/22/13 Page 16 of 117 PagelD #:107



beneficiaries of the Policy), and requesting that no distributions of the Death Benefit proceeds be made.
ELIOT A NSW ER: ELIOT admits in part and denies in part and lacks sufficient information and knowledge in part to form a belief as to the tmt h of the remainder of the allegations of this paragraph and therefore denies the same. ELIOT admits that he and/or his children are the beneficiaries.  ELIOT denies sending correspondence to Jackson but instead sending such correspondence to Reassure America Life Insurance Company ("RALJC") after failing to reach Heritage after several attempts.  RALJC may have tendered the correspondence to Jackson without ELIOT authorization or knowledge.  ELIOT admits stating that NO DISTRIBUTJON OF DEATH BENEFITS BE MADE and further until both CIVIL AND CRIMINAL REMEDIES ARE NOW RESOLVED, regarding the Policy(ies).
23. This is an action of interpleader brought under Title 28 of the United States Code, Section
(
1335.

ELIOT ANSWER: ELIOT lacks sufficient infomiation and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same. ELJOT makes no answer to the allegations in Par. 23 as they are conclusions of law.
24. Jackson does not dispute the existence of the Policy or its obligation to pay the contractually required payment Death Benefit Proceeds under the Policy, which it has tendered into the registry of this Comt.
ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same. ELIOT claims that Jackson has not tendered the Policy(ies)	roceeds to the registry of this Court after

c
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(		conversations with Jackson 's Attorney at Law, MARKS, who denied benefits have been paid into the registry of this Court at that time.
25. Due to: (a) the inability of any party to locate the Bernstein Trust and uncertainty associated thereunder; (b) the uncertainty surrounding the existence and status of "LaSalle National Trust, N.A." (the primary beneficiary under the Policy) and the Lexington Trust; and (c) the potential conflicting claims under the Poli cy, Jackson is presently unable to discharge its admitted liability under the Policy.
ELIOT ANSWER: ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.  ELIOT admits that "Jackson is presently unable to discharge its admitted liability under the Policy(ies)."
26. Jackson is indifferent among the defendant parties, and has no interest in the benefits payable

under the Policy as asserted in this interpleader other than to pay its admitted liability
(
pursuant to the terms of the Policy(ies), which Jackson has been unable to do by reason of

uncertainty and potential competing claims.  ELIOT claims the death benefit amount is unknown with conflicting claims as to the amount due to the to be determined beneficiaries and therefore cannot determine how much the admitted liability is.  Until ELIOT receives all Policy(ies) records and information ELIOT denies that Jackson has no interest in the benefits payable under the Policy(ies) and thus should not be released from this Lawsuit at this time. There may also be other liabilities that are unk nown at this time regarding record keeping of beneficiaries and more and these liabilities may be due to any of the parties of this Lawsuit and is yet still unknown, leaving further reason for this Court to leave Jackson a party to the Lawsuit.


(





	

Case: 1:13-cv-03643 Document #: 240-10 Filed: 05/21/16 Page 19 of 73 PagelD #:4136

Case: 1:13-cv-03643 Document #: 35 Filed: 09/22/13 Page 18 of 117 PagelD #:109



ELIOT ANSWER: ELIOT lacks sufficient infonnation and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
27. Justice and equity dictate that Jackson should not be subject to disputes between the defendant parties and competing claims when it has received a non-substantiated claim for entitlement to the Death Benefit Proceeds by a tmst that has yet to be located, nor a copy of which produced.
ELIOT ANSWER ELIOT lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
ELIOT shall not be liable to Jackson for any fees or any type of damages.

RELIEF

WHEREFORE, ELIOT prays that:

1.	Even if this court comes to the conclusion that Jackson should be paid attorney fees,
(
then these fees should be paid by TSPA, TESCHER, SPALLINA, TED, Simon Law

Firm ("SLF"), David Simon ("D. SIMON''), Pamela Beth Simon ("P. SIMON") and Adam Simon ("A. SIMON") directly, as all these costs have resulted from the allegedly fraudulent and illegal acts of TSPA, SPALLINA, TESCHER, TED, P. SIMON, SLF D. SIMON and A. SIMON, in attempting to convert the Policy(ies) proceeds through an alleged Fraud on this Court and fraud on the true and proper beneficiaries of the Policy(ies) .
11.	ELIOT and his children be paid their legal share of the Policy(ies) proceeds as

beneficiaries after a "court order" determini ng the beneficiaries is made.

111.	under no circumstances should ELIOT or other beneficiaries or interested parties be

made liable for attorney fees or an   other damages to Jackson or any other party.

(
Answ ,
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(	IV.	bonding be required if this Court finds that Abuse of Process has occurred in the

filing of this Lawsuit.

v. Jackson should not pay the Policy(ies) proceeds to this Court registry at this time until all beneficiary disputes are wholly resolved by a court of law.
vi. this Court should not release Jackson from the remainder of the proceedings, as their interest in Heritage makes them a party to this suit and any damages, which may result from their actions or those of Heritage's are still unknown, and so it would be pmdent to leave them in at the present time.
vii. this Court demand all parties release all insurance policy(ies) records, trust documents and any other information regarding the Policy(ies) or any other insurance or other contracts held to ELIOT immediately so that he may better
prepare pleadings for this Lawsuit as he has been denied all such records and
(
information to this point, and,

Vll l.	leave to amend this Answer.


CROSS CLAIM I COUNTER CLAIM

INTRODUCTION

1. ELIOT brings this cross claim under FRC Rule 13(g) agai nst the Cross Defendant Ted Stuart Bernstein ("TED") and requests this court under FRC Rule 19 to add Pamela B. Simon ("P. SIMON"), David B. Simon ("D. STMON"), Adam Simon ("A. SIMON"), The Simon Law Firm ("SLF"), Tescher & Spallina P.A. ("TSPA"), Donald Tescher ("TESCHER''), Robert Spallina ("SPALLINA"), Jill Iantoni ("!ANTONI"), Lisa Friedstein ("FRIEDSTEIN''),
S.T.P. Enterprises ("STP"),  S.B. Lexin!:r,to , Tnc. Employee Death Benefit Trust ("SBI"), SB


7
Claim





[image: ]
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Lexington, Inc. ("SBL''),  National  Service Association, Inc.  (of Florida) ("NSA"), National Service Association, Inc. (of Illinois) ("NSA2") and John and Jane Doe's to this case as additional Third Party Defendants and further requests this Coutt to:
t.		To seize all records and demand that all records of all parties concerning either Shirley Bernstein ("SHIRLEY'') or Simon Bernstein ("SJMON") held by all parties be turned over to ELIOT, as NO documents have been tendered to him regarding these Policies;
ii.		Award Court Costs not from the Policy(ies) but from alleged conspirators and force bonding for these unnecessary legal and other costs by those parties that have caused this baseless Lawsuit in efforts to perpetrate a fraud;
111.	ELIOT has requested the Probate Court to remove TSPA, SPALLINA, TESCHER,

(	TED and P. SIMON of any fiduciary capacities regarding the estates of SIMON and
SHIRLEY on multiple legal grounds stated in said Petitions and Motion 1-7 and hereby req uests this Court remove them as well from acting in any conflicting capacities or self-representations based on the Prima Facie evidence of Forgery,  Fraud, Fraud on the Probate Court and Mail and Wire Fraud, already evidenced in Petition 7.  That in hearings held on SHIRLEY's estate on Friday, September 13, 2013 in the Probate Court, Honorable Judge Martin H. Colin told TED, SPALLINA, TESCHER and their cou nsel, Mark Manceri, that he [Hon. Jndge Colinj should read them all their Miranda Rights right at that moment, after hearing how SIMON had notarized  docnments to close SHIRLEY's estate two
there was a fraud upon his court and


(
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(	ltimself personally as he closed the estate with the fraud ulent docu ments and TSPA, TESCHER  and SPALLINA did not think it important to note the Court
of what they were doing. Hon. Colin's issued this stark Mira nda Warning after hearing of the admitted criminal miscond uct before his Court, twice in fact.
iv. That the alleged insurance fraud taking place through the instant Lawsuit in this Court as further defined herein is allegedly being committed by similar parties of the
alleged estate frauds, again misusing their fiduciary and professional powers and they should be removed from further representing any parties, sanctioned and all Cross Defendants and Third Party Defendants forced to retain non conflicted counsel
further in these proceedings.

v. ELIOT requests this Court take Judicial Notice of the alleged and admitted crimes

herein and in Petitions 1-7 and Hon. Colin's warning and act on its own motions to
(
prevent any further possible criminal activities and damages to others being incurred

until these alleged criminal matters are ful ly resolved.

vi. Allow ELIOT to ECF in this case due to health problems and expenses.  In US District Court Scheindlin has ordered ELIOT access to ECF filing.
vu.		Allow leave to amend this Cross Claim as it was served while ELIOT was recovering from a traumatic brain injury with bleeding on the brain, a fractured lib and bruised collar bone and in ICU for 3 days in Del Ray Beach, FL hospital and the recovery
was almost two months during the time for response and therefore ELIOT would like an opportunity to pe1fect it.  The Court granted several extensions during this time period and ELIOT thanks Your Honor	r the. additional extensions in light of these medical maladies.
(
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(	v111.		Award damages sustained to date and continuing in excess of at least EIGHT MILLION DOLLARS ($8,000,000.00) as well as punitive damages, costs and
attorney's fees.

JURISDICTION


2. Personal jurisdiction  is proper over Ted S. Bernstei n because he, allegedly claims to be Trustee of the Bernstein Trust, caused this underlying suit to be filed in thi s venue.
3. Personal jurisdiction  is proper over Pamela B. Simon, David. B. Simon, Adam Simon, Lisa

S. Friedstein and Jill M. Iantoni to this case under 735 ILCS 5/2-209(a)(l 3), as each are believed to have a beneficial interest in the Bernstein Trust, which is alleged in the
underlying complaint to exist underneath laws of and to be administered within this State. Tescher & Spallina, P.A., Donald Tescher and Robert Spallina, as each are Personal
 (
(
)Representati ves, Trustees and estate counsel of the estate of SIMON.

4. Personal juri sdiction is proper over The Simon Law Firm, ,  S.T.P. Enterprises,	S.B. Lexington, Inc. Employee Death Benefit Trust, SB Lexington, Inc.,  National Service Association, Inc. , of Florida, National Service Association, Inc. Illinois, and John and Jane Doe's to this case under 735 ILCS 5/2-209(a)(l 3), as each are believed to have bu siness in this State.
PARTIES AND VEN UES


5. Eliot Ivan Bernstein ("ELIOT") is a resident and citizen of Florida. ELIOT and/or his children are beneficiaries of the Policy(ies).
6. Theodore Stuart Bernstein is a resident and citizen of Florida. He is claiming to be Successor Trustee of the lost "Simon Bernstei n Irrevo  able Insurance Trust Dtd 6/21/95" aka
(
An	aim
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(		"Bernstein Trust" and alleging he is a beneficiary of the "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95"regarding Heritage Policy #1009208 ("Policy(ies"). He is the
son of SJMON and SHIRLEY.

3. David B. Simon, Esq. is a resident and citizen of Illinois and an Attorney at Law.  He is a partner in The Simon Law Fir m and married to P. SIMON , daughter of SIMON and SHIRLEY.
4. Adam Simon, Esq. is a resident and citizen of Illinois and an Attorney at Law. He is a partner in the SLF law firm and is brother to D. SIMON.
5. The Simon Law Finn is believed to be a Jaw firm licensed in Illinois.

6.	Pamela Beth Simon is a resident of ilJinois and citizen of Illinois.  She is daughter to SIMON and SHIRLEY and married to D. SIMON and sister-in-law to A SIMON.
7.	Tescher & Spallina, P. A is believed to be a Florida Jaw firm.
(
8.	Robert L. Spallina, Esq. is a resident of Florida and citizen of Florida and an Attorney at

Law.

9.	Donald R. Tescher is a resident of Florida and citizen of Florida and an Attorney at Law.

10. Jill Marla Iantoni is a resident and citizen of Illinois.  She i s daughter to SIMON and SHIRLEY.
11. Lisa Sue Friedstein is a resident and citizen of Illinois. She is daughter to SIMON and SHIRLEY.
12. S.T.P. Enterprises Inc. is believed to be an Illinois insurance agency believed to be owned by

P. SIMON as President and D. SIMON as VP.

13. S.B. Lexington, Inc. Employee Death Benefit Trust, is a trust alleged to be managed by P.

SIMON and D. SIMON.

(
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( .	14.  S.B. Lexington, Inc. is an Illinois insurance agency managed by D. SIMON and P. SIMON.

15. National Service Association, Inc. is a Florida insurance consulting firm believed to be managed by SIMON prior to his death.
16. National Service Association, Inc. is an Illinois insurance consulting firm believed to be managed by P. SIMON and D. SIMON.

FACTS

I, Eliot Ivan Bernstein, make the following statements and allegations to the best of my knowledge and on information and belief and as a Pro Se Litigant:

17. That the alleged criminal acts defined herein are more fully defined in the Petitions and Motions listed below with URL hyperlinks to the filings, whereby the documents contained at the hyperlinks are hereby incorporated in entirety by reference herei n with all exhibits therein, and where the Petitions and Motions were filed in the Circuit Court of the Fifteenth Judicial Circuit in and for Palm Beach County, Florida I Probate ("Probate Court") case # 502012CP004391 XXXXSB for the estate of Simon L. Bernstein, as follows:
1. May 6, 2013 ELIOT filed Docket #23 an "EMERGENCY PETITION TO: FREEZE ESTATE ASSETS, APPOINT NEW PERSONAL REPRESENTATIVES, INVESTIGATE FORGED AND FRAUDULENT DOCUMENTS  SUBMITTED TO THIS COURT AND OTHER INTERESTED PARTIES, RESCIND SIGNATURE OF ELIOT BERNSTEIN IN ESTATE OF SHIRLEY BERNSTEIN AND MORE" ("Petition  l ").




(
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Probate Court and
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District Court Pages 156-582


11.	May 29, 2013, ELIOT filed Docket #28 "RENEWED EMERGENCY PETITION" ("Petition 2")

[image: ]

		

11t.	June 26, 2013, ELIOT filed Docket #31 "MOTION TO: CONSIDER JN

ORDI NARY COURSE THE E1\.1ERGENCY PETITION TO FREEZE ESTATE ASSETS, APPOINT NEW PERSONAL REPRESENTATIVES,  INVESTIGATE FORGED AND FRAUDULENT DOCUMENTS  SUBMITTED TO THIS COURT AND OTHER INTERESTED PARTIES, RESCIND SIGNATIJRE OF ELIOT BERNSTEIN IN ESTATE OF SHIRLEY BERNSTEIN AND MORE FILED BY PETITIONER"  ("Petition 3")
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1v.	July 15, 2013 , ELIOT filed Docket #32 "MOTION TO RESPOND TO THE PETITIONS BY THE RESPONDENTS" ("Petition 4")

[image: ]

v. July 24, _2013, ELIOT filed Docket #33 "MOTION TO REMOVE PERSONAL REPRESENTATIVES"  for insurance  ·ra ud and more. ("Petition  5")
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(

Vl.		August 28, 20J 3, ELIOT filed Docket #TBD "NOTICE OF MOTION FOR: INTERIM DISTRIBUTION FOR BENEFIClARIES NECESSARY  LIVING EXPEN SES, FAMILY ALLOWANCE, LEGAL COUNSEL EXPENSES TO BE PAID BY PERSONAL REPRESENTATIVES  AND REIMBURSEMENT  TO BENEFICIARIES  SCHOOL TRUST FUNDS" ("Petition 6")

[image: ]


v11.	September 04, 2013, ELIOT filed Docket #TBD "NOTICE OF EMERGENCY

MOTION TO FREEZE ESTATES OF SIMON BERNSTEIN DUE TO ADMITTED

AND ACKN OWLEDGED NOTARY PUBLIC FORGERY, FRAUD AND MORE

BY THE LAW FIRM OF TESCHER & SPALLINA, P.A., ROBERT SPALLINA
(
AND DONALD TESCHER ACTING AS ALLEGED PERSONAL

REPRESENTATlVES AND THEIR LEGAL ASSISTANT AND NOTARY PUBLIC, KIMBERLY MORAN:  MOTION FOR INTERIM DISTRIBUTION DUE TO EXTORTION BY ALLEGED PERSONAL REPRESENTATIVES  AND OTHERS; MOTION TO STRIKE THE MOTION OF SPALLINA TO REOPEN THE ESTATE OF' SHIRLEY; CONTINUED MOTION FOR REMOVAL OF ALLEGED PERSONAL REPRESENTATIVES  AND ALLEGED SUCCESSOR
TRUSTEE. ("Petition 7")



(
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(	18.   That in hearings held on SHIRLEY' s estate on Friday, September 13, 2013 in the Probate
Court, Honorable Judge Martin H. Colin ("Hon. Colin") told TED, SPALLINA, TESCHER and their counsel, Mark Manceri ("MANCERI"), that he should read them all their Miranda Rights after hearing their explanation how SIMON had notarized documents to close SHIRLEY's estate two months after he was deceased,  Hon. Colin stated this fact twice in the heari ngs.

19. That further upsetting Hon. Colin in the hearing to the reopen the estate of SHIRLEY, which was ordered reopened, was that at no time after SIMON had passed had the court been notified by estate counsel of SIMON's death and that documents were being submitted to the Court after SIMON was deceased as if he was alive.  The documents in SHIRLEY's  ESTATE now admittedly fraudulently crafted by a TSPA contracted Legal Assistant/Notary
Public and alleged forged after SIMON's death, were then filed with his Court and used to
(
close the estate as if SIMON were alive at the time.  Hon. Colin realized they had committed a fraud upon his court and him personally as he signed off to close the estate using these bogus documents.

20. From an excerpt from that hearing transcript, see attached, Exhibit I on September 13, 2013,


9 MR. SPALLINA: Yeah, it was after his date 10 of death.
11 THE COURT: Well, how could that happen 12 legally? How could Simon --
13 :MR MANCERI: Who signed that?




 (
15
 
a
 
petition
 
after
 
he's
 
dead?
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(	16 MR. MANCERJ: Your Honor, what happened
17 was is the documents were submitted with the

18 waivers originally, and this goes to

19 Mr. Bernstein's fraud allegation. As you know, 20 your Honor, you have a rule that you have to 21 have your waivers notarized. And the original
22 waivers that were submitted were not notarized,

23 so they were kicked back by the clerk. They
24 were then notarized by a staff person from
25 Tescher and Spallina admittedly in error. They
1 should not have been notarized in the absentia

2 of the people who allegedly signed them. And

3 I'll give you the names of the other siblings,

4 that would be Pamela, Lisa, Jill, and Ted
(
5 Bernstein.

6 THE COURT: So let me tell you because I'm 7 going to stop all of you folks because I think 8 you need to be read your Miranda warnings.
9 'MR.. MANCERJ: I need to be read my Miranda
I0 warnings?

11 THE COURT: Everyone of you [ referring to TED, SPALLINA, TESCHER an MANCERI ] might have to
12 be.

13 MR. MANCERI: Okay.
14 THE COURT: Because I'm looking at a 15 formal document filed here April 9, 2012, l 6 signed by Simon Bernstein,
(
Ans	aim




 	

Case: 1:13-cv-03643 Document #: 240-10 Filed: 05/21/16 Page 30 of 73 PagelD #:4147

Case: 1:13-cv-03643 Document #: 35 Filed: 09/22/13 Page 29 of 117 PagelD #:120


c	17 MR. MANCERI: April 9th, right.
18 THE COLTRT: April 9th, signed by him, and 19 notarized on that same date by Kimberly. It's 20 a waiver and it's not filed with The Court
21 until November  19th, so the filing of it, and 22 it says to The Court on November  19th, the 23 undersigned, Simon Bernstein, does this, this, 24 and this. Signed and notarized on April 9,
25 2012. The notary said that she witnessed Simon 1 sign it then, and then for some reason it's not
2 filed with The Court until after his date of

3 death with no notice that he was dead at the

4 time that this was filed.

5 MR. MANCERI: Okay.
(
6 THE COURT: All right, so stop, that's

7 enough to give you Miranda warnings. Not you

8 personall y --

9 MR. MANCERI: Okay.

10 THE COURT: Are you involved? Just tell 11 me yes or no.
12 MR. SPALLINA: I'm sorry?

13 THE COURT: Are you involved in the 14 transaction?
15 MR SPALLINA: I was involved as the 16 lawyer for the estate, yes.



(
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(	21.		That the alleged insurance fraud taking place through the instant Breach of Contract Lawsuit in this Court is allegedly being committed by similar parties of the alleged estate frauds described herein and in Petitions 1-7, again misusing their fiduciary and professional powers to convert estate assets and TED, A SIMON, the SLF should all be removed from further representing any parties i n this Lawsuit, sanctioned and forced to retain non conflicted counsel in these proceedings.

22. ELIOT requests this Court take Judicial Notice of the alleged and admitted crimes herein and in Petitions 1-7 and on the Hon. Colin's warning and act on its own motions to prevent any further possible criminal activities and damages to others being incurred, until these alleged criminal and civil matters are fully resolved by this Court, the Probate Court, the Palm Beach County Sheriff and Florida Governor Notary Public Division.
(	.FIRST ATTEMPT TO }'RAUDULENTLY CONVERT THE DEATH BENEFIT

23. That the first attempt to convert the life insurance Policy #1009208 ("Policy(ies)) proceeds on SIMON's life by TSPA, TESCHER, SPALLINA, TED and P. SIMON took place on or about January 2013 when a death benefit claim was made according to Jackson National Insurance Company's ("Jackson") Counter Complaint for the Policy(ies) proceeds to be paid to a beneficial designations unknown by ELIOT.

24. That ELIOT and his children's former counsel after repeated requests have no records of the death benefit claim filed or any other records requested including the Policy(ies) and have been denied the information upon request by	SPA, TESCHER  SPALLINA, TED, P.
(	[image: ]
- ------ --	-----··--·- ------	----------	 	
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c		SIMON, Heritage Union Life Insurance Company ("Heritage") and Reassure America Life Insurance Company ("RALIC").


25. That Heritage refused to pay the Policy(ies) proceeds based on the death benefit claim filed, claiming it was legally deficient and they would therefore need a "court order" to determine if the beneficiary claimed was the legal beneficiary and thus the first attempt to claim the benefits failed.
SECOND ATTEMPT TO FRAUDULENTLY  CONVERT THE DEATH BENEFIT - THE SAMR & SAMR TRUST

26. That the SAMR and SAMR TRUST is fully described, defined and exhibited in Petition 1,
Section VII - "Insurance Distri bution Scheme" Pages 30-37 and Pages 170-175, exhibit 7 - "Settlement Agreement and Mutual Release" ("SAMR").  The post mortem trust that would
(
have been created under the SAMR to replace the lost "Bernstein Trust" aka "Simon

Bernstein Irrevocable Insurance Trust Dtd 6/21/95" is termed herein as the SAMR TRUST ("SAMR TRUST").
27. That once the death benefit claim was denied and a "court order" was necessary to pay the Policy(ies) proceeds, the SAMR and SAfv1R TRUST insurance trust and beneficiary fraud scheme, as further defined herein, was then proposed to ELIOT by TSPA, TESCHER, SPALLIN A, TED, P. SIMON and D. SIMON.

28. .   That the SAMR & SAMR TRUST was proposed as a post mortem trust replacement  created to remedy for an allegedly lost trust created   y SIMON that is claimed to be the alleged


(
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(	beneficiary of the Policy(ies), the "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95."

29. That the SAMR TRUST was proposed by TSPA, SPALLINA, TESCHER, TED and P. SIMON as a means to convert the insurance proceeds from going to the estate of SIMON due to an alleged lost trust and where the proceeds under the SAMR. TRUST they claimed would not go to the estate and would instead flow into the newly created post mortem SAMR TRUST, where a newly elected post mortem "trustee" TED, would then divvy it up to newly elected by TED beneficiaries of the SAMR TRUST.
30. That in this Court proceeding, in a response filed by A SIMON, we learn who is divvying up the proceeds when he claims ("4/5") of SIMON' s children, TED, P. SIMON,  ANTONI and
FR.IEDSTEIN agree with the beneficiary designation that was filed in this Lawsuit.
(
31. That TSPA, TESCHER, SPALLINA, TED and P. SIMON further claimed that the SAMR

TRUST was necessary to keep the proceeds estate tax free and free from creditors of the estate, despite that this would be a new post mortem trust designati ng new trustees and beneficiaries who were not elected by SIMON while he was alive.

32. That this post mortem SAMR TRUST was to be created without SIMON's knowledge, consent or keeping with his wishes he documented while alive, as it was done post mortem and thus ELIOT claims that it could not then be used to escape estate taxes or creditors legally and would be construed as an artifice to defraud.

33. That ELIOT sent letters to TSPP.., SPALLINA, TESCHER, TED and P. SIMON and claimed that the SAMR TRUST appeared to be a sham trust and beneficiary scheme that was

 (
Pa
)(




-	··-· ··-	- ------------------------
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(	potentially illegally attempting to circumvent SIMON's estate creditor liabilities and federal and state estate taxes.

34. That ELIOT refused to participate in the SAMR or SAMR TRUST and sent TSPA, SPALLINA, TESCHER, TED and P. SIMON a letter telling them to cease and desist any attempt at collection of the death benefit until ELIOT and his children could seek independent counsel to review the legality of the SAMR and SAMR TRUST.
35. That after ELIOT had the plan reviewed by legal counsel and was advised to not sign the SAMR or SAMR TRUST, as evidenced in Petition 1, and ELIOT sent letters to TSPA, SPALLINA, TESCHER, TED, P. SINION and other potential beneficiaries notitying them of his findings that the SAMR and SAMR TRUST appeared a sham that could be construed as
insurance fraud, tax evasion, creditor fraud and more.
(
36. That further ELIOT noticed them that no one appeared to be representing the grandchildren's

alleged beneficial interests in the estate in the SAMR and SAMR TRUST, which was in conflict now with TED, P. SIMON, IANTONI and FRIEDSTEIN's interests beneficial interest to be gained in the Policy(ies) through the SAMR TRUST, as newly named trustees and beneficiaries in the SAMR TRUST.

37. That if the monies flowed to the estate and were paid to the estate beneficiaries, TED, P. SIMON,  ANTONI and FRIED STEIN would not receive monies directly and only manage the money of their children as trustees for them and therefore since they would not be beneficiaries they were not in conflict but the SAMR TRUST or any scheme that inures Policy(ies) proceeds to them directly does put  hem in direct conflict and no one seemed to

(
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(		be looking out for their own children, in fact, blindly looking the other way while attempting to convert the monies to themselves.  This is an abomination of fiduciary duties and trust as
trustees for their alleged children beneficiaries.


38. That  ANTONI asked SPALLINA if she needed to get counsel for herself and her children due to conflicts created in the SAMR and SAMR TRUST, as ELIOT had stated her beneficial interests conflicted with her daughters beneficial interests, especially where the
payout is substantially different depending on if her daughter received the benefit through the estate (1110 share) or if she received it directly under the SAMR TRUST (1/5 share).  The conflict here is significant and where  ANTONI would favor the SAMR TRUST scheme versus a "court order," which would favor her daughter.

39. That!ANTONI further asked SPALLINA if her daughter could later sue her for taking the
(	proceeds directly under the SAMR TRUST and SPALLINA stated that "only if she finds out" or words to that effect.

40. That SIMON's daughter, P. SIMON, her husband D. SIMON and his brother A. SIMON through the SLF, believed to be A. SIMON and D. SIMON's law firm that works out of P. SIMON's offices at STP, worked with TSP.A, SPALLINA, TESCHER, TED and P. SIM:ON in attempts to get the life insurance benefits of the Policy(ies) paid to the newl y created post mortem SAMR TRUST created after SIMON's death and go against the beneficial wishes and desires and estate contracts of SIMON and SHIRLEY, as designated in their estate plans.

41. That initially, the SAMR TRUST was proposed to replace an allegedly lost "Simon Bernstein Irrevocable Insurance Tmst Dtd 6/21/95,"	ith TED acting as the Trustee of the newly
An[image: ]
- -·---·--- ----·------------·----- --·---.-..,...-...	-· ·----
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(		created post mortem SAMR TRUST, as evidenced in the SAMR, by claiming he was the "trustee" of the lost trust that allegedly no executed copies exist for and therefore he was the
"trustee" of the newly created SAMR TRUST with all the unknown fiduciary powers granted in the alleged lost trust, of which again, no executed copies or originals exist as claimed in TED's response to Jackson's Counter Claim.

42. That 1ED, TSPA, TESCHER, SPALLINA and P. SIMON all claimed that "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95" was "lost" and that through TED, as the self­ elected "trustee" of the new post mortem SAMR TRUST, they would then designate new beneficiaries that would replace the unknown ones in the lost trust.  New beneficiaries designated by TED based on his belief that TED, P. SIMON,  ANTONI and FRlEDSTEIN and possibly, without ELIOT's knowledge or consent, ELIOT, were beneficiaries under the
 (
(
)lost trust.


43. That TSPA, SPALLINA, TESCHER, 1ED and P. SIMON have various alleged fiduciary capacities as estate counsel, personal representatives and trustees responsible for keeping and maintaining records of the Policy(ies) and the "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95" that SPALLINA, TESCHER, 1ED, P. SIMON, D. SIMON and A. SIMON claimed was the last known beneficiary on the Policy(ies).

44. That P. SIMON over the years since the Policy(ies) was issued acted as a fiduciary of several of the trusts that controlled the Policy(ies) and the distribution of proceeds for beneficiaries who are elected as contingent beneficiaries by employees in a Voluntary Employee Beneficiary Association VEBA 50 l(c)(9) lifl  insurance trust she controls, that held
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(		SIMON's Policy(ies) and many other thousands of policies, through several companies owned and operated by SIMON and then P. SIMON and D. SIMON.

45. That TSPA, SPALLINA and TESCHER have various alleged fiduciary capacities regarding the Policy(ies) and the "Simon Bernstein Irrevocable Insurance Trust Dtd 6121195" as they did the estate planning work concerning the Policy(ies) and trusts and failed to properly protect the beneficiaries of the "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95" and the estate beneficiaries by properly documenting the beneficiaries in the alleged Wills and Trusts of SIMON.

46. That by failing to properly document the beneficiaries of the lost trust, failing to maintain records of the Policy(ies) and trusts and failing to clearly define the beneficiaries, TSPA,
SPALLINA and TESCHER have caused liabilities by damaging all of the beneficiaries of the
(	estate and Policy(ies).

47. That TED has various alleged fiduciary capacities as the self-appointed alleged "trustee" of the "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95," including the alleged power to file suit on its behalf and yet TED has no documented evidence to support this claim according to Jackson.  TED is misusing alleged fiduciary powers to convert Policy(ies) pr<_Jceeds to himself, P. SIMON, IANTONI & FRIEDSTEIN, secreted from ELIOT and his counsel and to the disadvantage of ELIOT and his children.

48. That TED and P. SIMON both claim to have once upon a time been in possession of the "Simon Bernstein Irrevocable Insurance Trust Dtd 6121195" and have claimed to have witnessed the language contained therein.  'From their recollections they claim recalling that

(
A
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TED was "trustee" of the Jost trust and they were named "beneficiaries." These legally insufficient claims are also made by two people who stand to gain individually from their recollections putting them in conflict with other potential beneficiaries, including their own children.

49. That these alleged fiduciary roles of TED for the lost trust now are bei ng asserted in attempts to process a death benefit claim without any signed or executed copy of the lost trust.  From Jackson's Counter Claim there appears to be insufficient evidence to pay a claim to this insurance trust and beneficiary fraud scheme.

50. That after claiming to have lost the Policy(ies) and trust and assigning TED alleged fiduciary responsibilities, TED and P. SIMON then attempt to redirect and convert benefits by naming
themselves as newly elected post mortem designated beneficiaries of the Policy(ies).  That
(	ELIOT alleges that this misleading infonnation in the death benefit claim may constitute a basis for insurance fraud and more.

51. That Bernstei n family insurance agencies founded by SIMON allegedly sold the Policy(ies) and administered the trusts concerning the Policy(ies).  Suddenly, when SIMON, a
meticulous record keeper, passes away, all those with control of the Policy(ies) and who have fiduciary responsibilities and liabilities rega rding the Policy(ies) and trusts involved in this Lawsuit, now claim that the "Simon Bernstein IrrevocabJe Insurance Trust Dtd 6/21195" is missing and lost with no executed copies in existence and that it was the last known beneficiary.
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(	52.	That all parties with fiduciary responsibilities for the Policy(ies) and the trusts named in this
Lawsuit are alleged to have fiduciary liabilities and in certain instances with the Attorneys at Law, professional liabilities, from the damages to the true and proper beneficiaries for their actions or inactions and for the damages caused by their breaches of fiduciary and professional responsibilities and alleged violations of law.

53. That ELIOT claims that TSPA, SPALLINA, TESCHER, TED and P. SIMON have allegedly instead suppressed and denied the "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95" and have not "lost" it or found it to be "missing" as they claim and this was done with intent to commit fraud upon the true and proper beneficiaries of the Policy(ies), this Court and the estate beneficiaries.

54. That ELIOT states that TED and P. SIMON were excluded as beneficiaries of the Policy(ies)
(		and trusts, as TED and P. SIMON were wholly excluded and disinherited from the estates of both SIMON and SHIRLEY and therefore allegedly excluded in all insurance contracts and policies thereu nder.

55. That if the estate received the Policy(ies) proceeds and then determined the beneficiaries, there is very little likelihood that TED and P. SIMON would be entitled to any Policy(ies) proceeds in their name if they flowed into the estate to the estate beneficiaries, as they have been wholly excluded from the estates of both SIMON and SHIRLEY.

56. That it should be noted by this Court that TED and P. SIMON are alleged in Petition l to be the cause of attempting to force SIMON t.  allegedly change the beneficiaries in his estate
(	[image: ]
·---------------------------------- --
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plan, in near deathbed changes allegedly made weeks before his death and while under

extrme physical  and emotional duress at the time.


57. That it is now unclear due to the Notary Public ADMITTED Fraud and alleged Forgery in

the estate of SHIRLEY and the alleged Fraudulent and Legally Defective estate documents in SIMON, if SIMON actually signed any changes to his estate plan prior to his death or if the documents were signed and notarized for him after he died, in efforts to change SIMON' s estate disposition and wants.

58. That prior to the alleged near deathbed changes made by SJMON, under duress, TED, P. SIMON and their children were wholly disinherited from the estates of both SIMON and SHIRLEY.
59. From the alleged May 20, 2008 "Shirley Bernstein Trust Agreement 2" the language
(
regarding beneficiaries is as fol1ows,


1. Children, Lineal Descendants . The terms "child," 11children 11 and "lineal descendant" mean only persons whose relationshi p to the ancestor designated is created entirely by or through (a) legitimate births occurring during the marriage of the joint biological parents to each other, (b) children and their lineal descendants arising from surrogate births and/or third party donors when (i) the child is raised from or near the time of birth by a married  couple (other than a same sex married couple) through the pendency of such marriage, (ii) one of such couple is the designated  ancestor, and (iii) to the best knowledge of the Trustee both members of such couple participated in the decision to have such child, and
(c) lawful adoptions of minors under the age of twelve years. No such child or lineal descendant loses his or her status as such through adoption by another person . Notwithstanding the foregoing, as I have adequately provided for them during my  lifetime,  for purposes of the dispositions made under this Trust, my


2 That Shirley's May 20, 2008 trust language was used here, as the May 20,2008 "Simon Bernstein Trust Agreement" has been suppressed and denied to ELIOT by TSPA, TESCHER and SPALLINA for over a year now. They have refused to release the SIMON original trust despite repeated oral and written requests from ELIOT and his children's former counsel,Christine Yates at Tripp Scott law  irm in Fort Lauderdale, FL. The language is presumed to be the same although cannot be verified at this time.
(_	Pa
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children, TED S. BERNSTEIN (0TED") and P. SIMONELA B. SIMON ("P.
SIMON"), and their respective lineal descendants shall be deemed to have predeceased the survivor of my spouse and me, provided{em phasis added}, however, if my children, ELIOT BERNSTEIN, JILL!ANTONI and LISA S. FRIEDSTEIN, and their lineal descendants all predecease the survivor of my spouse and me, then TED and P. SIMON, and their respective lineal descendants shall not be deemed to have predeceased me and shall be eligible beneficiaries for purposes of the dispositions made hereu nder."
60. From the alleged November  18, 2008 "First Amendment to Shirley Bernstein Trust Agreement"  the language is as follows,

"Notwithstanding the foregoing, as my spouse and I have adequately provided for them during our lifetimes, for purposes of the dispositions made under this Trust, my children, TED S. BER.i  STEIN ("TED") and P. SIMONELA  B. SIMON
("P. SIMON"), shall be deemed to have predeceased  the  survivor  of  my spouse and me [emphasis added], provided, however, if my children, ELIOT BERNSTEIN, TILL!ANTONI and LISA S. FRIEDSTEIN, and their respective lineal descendants all predecease the survivor of my spouse and me, then TED and P. SIMON shall not be deemed to have predeceased the survivor  of  my spouse  and  me  and  shall  become  eligible  beneficiaries   for  purposes  of  the
dispositions made hereunder."
(
61. That even after the near deathbed changes allegedl y made by SIMON under duress or

perhaps made post mortem, as now TSPA's Notary Public Kimberly Moran has admitted to notarizing documents in his name, months after his death, TED and P. SIMON where again wholly disinherited from the estates of SIMON and SIDRLEY and only their adult children are alleged beneficiaries.

62. That from the alleged July 25, 2012 "Simon L. Bernstein Amended and Restated Trust Agreement" the language is as follows,

"Children Lineal Descendants . The terms "child," "children," "grandchild," "grandchildren" and "lineal descendant" mean only persons whose relationship to the ancestor designated is created entirely by or through (a) legiti mate births occurring during the marriage of the joint biological parents to each other, (b) children  born  of female  lineal  desce    ants,  and  (c)  children  and  their  lineal

 (
A
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)(
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descendants arising from surrogate births and/or third party donors when (i) the child is raised from or near the time of birth by a married couple (other than a same sex married couple) through the pendency of such marriage, (ii) one of such couple is the designated ancestor, and (iii) to the best knowledge of the Tmstee bot h members of such couple participated in the decision to have such child. No such child or lineal descendant loses his or her status as such through adoption by another person. Notwithstand ing the foregoing,  for  all  purposes  of this  Trust and the d ispositions made hereunder, my child ren, TED S. BERNSTEIN, P. SIMONELA B. SIMON, ELIOT BERNSTEIN,  JILL !ANTONI and LISA  S.
FRIEDSTEIN, shall be deemed to have predeceased me as I have adeq uately provided for them during my lifetime [emphasis added].
63. That the alleged Personal Representatives to the estates, TSPA, TESCHER and SPALLINA, have since SIMON's passing worked and shared information almost exclusively with TED and P. SIMON, the two children who were both wholly excluded from benefits of the estates of SIMON and SHIRLEY in any Will or Trust established .  Both TED and P. SIMON are alleged to have been on bad terms with SIMON and SHIRLEY at the time of their deaths due
to their exclusion from further benefits in the estates, as they already had been compensated
(		while living as they inherited family businesses worth fortunes and ELIOT,  ANTONI and FRIEDSTEIN did not.

64. That after SIDRLEY passed until the day of SIMON's death almost twenty two month, TED and P. SIMON led an assault on SIMON and recruited  ANTONI and FRIEDSTEIN and together the four of them banned and precluded their seven children from seeing SIMON, their grandfather, claiming it was over his relationship with his companion, as fully defined
in Petition 1. That this is why SIMON considered altering he and SHIRLEY' s long established estate plans in May 10, 2012 and sought agreement from his children that if he chose to make any changes to his estate pJa   it would put an end to these disputes and torture of his soul.


(
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(	65.   That in a May 10, 2012 conference call with TSPA, TESCHER, SPALLINA, TED, P. SIMON, ELIOT, IANTONI and FRIBDSTEIN, SIMON sought and received verbal agreement from hi s children to have ELIOT,  ANTONI and FRJEDSTEIN give up their inheritances and divide it to the grandchildren equally to resolve any duress and disputes that were causing him pain and suffering.

66. That the disputes and banning of themselves and all their children of SIMON however did not stop after the May l0, 2012 meeting as agreed and SIMON appears to have had a change of mind and never made the changes to his or SHIRLEY' s estate plans and the changes appear to have been done post mortem, as essential documents to the alleged changes are all Legally Defective and therefore NULL and VOID.

67. That despite repeated requests, TSPA, TESCHER, SPALLINA, TED and P. SIMON have
(		shut out ELIOT and his children's counsel from virtualJy ALL estate information, documents and assets, including but not limited to, accountings, inventories, Policy(ies) information, insurance contracts, corporate accountings, asset liquidation details, accountings and legal documents, various trusts information and all assets of the SIMON and SHIRLEY estates.

68. That for over a year, with the aid of TSPA, TESCHER, SPALLINA, TED, P. SlMON and others have rushed to liquidate assets and looted the estate in a variety of schemes behind the backs of ELIOT and his children's fonner counsel and if it were not for Jackson's adding ELIOT as Defendant in the Lawsuit, ELIOT would never have known about this alleged fraudulent Lawsuit and the insurance policy   nd trust scheme being attempted to convert the Policy(ies) proceeds.


(


---·    --- -------
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( -	69.   That this suppression and denial of virtually all information and documents in the estates from certain beneficiaries to the advantage of others, including this Lawsuit, which was filed without certain beneficiaries knowledge and consent , has gone on for almost three years in SHIRLEY's estate and over a year in SIMON's estate.

70. That it is alleged that these acts of suppression and denial of information and more are intended to hide criminal activities taking place to loot the estates through a variety of alleged financial and other c1imes, as fuJly set forth in Petitions 1-7.

71. That the SAMR and SAMR TRUST that was proposed to ELIOT by TSPA, SPALLINA, TESCHER, TED and P. SIMON was never signed by ELIOT. ELIOT noticed all parties involved that he rejected such SAMR and SAMR TRUST as a scheme to reassign
beneficiaries with post mortem designated beneficiaries through suppression and denial of
c	trust documents that allegedly would constitute, Insurance Fraud, Conversion and more.
72. That ELIOT noticed all parties that he rejected such plan as an to attempt to improperly avoid Estate Taxes through a sham trust that was created post mortem and therefore how could SIMON have made it inevocable or anything at all.
73. That ELIOT noticed al 1 parties that he rejected such plan as an attempt to improperly attempt to hide assets from creditors of the estate using a post mortem trust to convert assets with known creditors to the estate.

74. That without ELIOT or his children's counsel approval of the SAMR and SAMR TRUST scheme and while ELIOT was led by TSPA,	ESCHER, SPALLIN A, TED, P. SIMON,
(	[image: ]
--- -  --------
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!ANTONI and FRIEDSTEIN to believe that they were seeking a "court order" to approve their SAMR scheme and new and secreted plan was hatched.
THIRD ATTEMPT TO FRAUDULENTLY CONVERT THE DEATH BENEFIT - THE JACKSON LAWSUIT FOR BREACH OF CONTRACT
75. That without ELIOT and his child ren's counsel knowledge or consent the third failed attempt to convert the Policy(ies) proceeds was hatched by TSPA, TESCHER, SPALLINA, TED, P. SIMON, D. SIMON, A. SIMON,  ANTONI and FRIEDSTEIN working together and secreted from ELIOT and his children's counsel with scienter.

76. That this third attempt to convert the Policy(ies) proceeds began with the filing of this frivolous "breach of contract" Lawsuit to attempt to convert the benefits against the wishes of
SIMON' s beneficiary designation, in order to profit for themselves at the detriment of the
(
true and proper beneficiaries, including allegedly their own children.


77. That once the SAMR and SAMR TRUST failed to get ELIOT or his children's counsel approval, without notice and knowledge of ELIOT and other beneficiaries, TED, instead of seeking the demanded "court order" to determine the beneficiaries as requested by RALIC, claimed to be the "trustee" and a "beneficiary" of the "lost" trust,  the "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95" and instead filed this Lawsuit with TED acting in a self-professed and self-appointed fiduciary capacity for the "lost" trust and Policy(ies) and designating himself and others as newly elected beneficiaries.

78. That since claiming "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95" is "lost" and "missing" and then unable to get the SAMR	RUST approved by all parties and the Probate
(
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(	Court to be the beneficiary, TED represented by A. SIMON instead filed this Lawsuit
demanding that Jackson now pay the death benefits based on a breach of contract suit for Jackson's refusal to pay the death benefit claim based on the legally deficient death benefit c1aim initially submitted, as indicated in Jackson 's Counter Claim for damages.

79. That through this Lawsuit, TSPA, 1ESCHER, SPALLINA, TED and P. SIMON are now attempting to avoid having to obtain a court order as requested by RALIC, to first determine who the beneficiary(ies) is and instead are attempti ng to convert the Policy(ies) proceeds through this baseless breach of contract action that TED was advised by counsel he had no "authority" to file according to Jackson.

80. That ELIOT alleges that this Lawsuit is an attempt to have this Court pay the Policy(ies)

proceeds to a newly created post mortem tmst similar to the SAN.IR TRUST or other
(		improper beneficiaries, through a smoke and mirrors illusion, mired in a "Name Game" further defined herein, using alleged former Policy(ies) beneficiaries names, including but
not limited to the "lost" "Simon Bernstein Irrevocable Insurance Trust Dtd 6/21/95" in order to replace the allegedly unknown beneficiaries of the "lost" trust with newly elected beneficiaries, possi bly in a new post mortem trust attempting to be inserted into this Lawsuit in the confusion created with the variety of names being asserted as beneficiary.

81. That Jackson claims in their Answer that they are unclear if TED has the alleged fiduciary capacities in the tmsts and Policy(ies) he claims necessary to institute the Lawsuit or the death benefit claim and they are unclear of the names asserted in the complaint as they are confusing and even question the existence ofcertain trusts entirely.
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( ..	82.   That TED and P. SIMON are attempting to designate new beneficiaries after SIMON has passed, claiming that they "believe" they were beneficiaries of the "Jost" trust and therefore they would be beneficiaries of two fifths of the Policy(ies) proceeds but providing no evidence or proof of such claims other than their beliefs.
83. That TED, P. SIMON, D. SIMON and A. SIMON are all career life insurance professionals with extensive trust knowledge and legal knowledge.
84. That TED is allegedly misusing his "alleged" fiduciary powers in the estates of SHIRLEY and SJMON, fully described in the Petitions 1-7 and in this Lawsuit where his fiduciary claims are imagined and undocumented.

85. That TED now makes efforts in this Lawsuit to assume fiduciary powers in handling assets

of SIMON' s estate, based on his belief that he was "trustee" of the Jost trust and on his own
(
belief a "beneficiary" and where TED has no fiduciary capacities whatsoever in the estate of

SIMON or through any trusts of SIMON that are not "lost."  That supporting TED's beliefs and the actions taken based on those beliefs in effort to convert the Policy(ies) proceeds are
P. SIMON, I.ANTONI and FRIEDSTEIN, all who stand to gain from such insurance beneficiary and trust scheme.
86. That TED's filing of this Lawsuit as an imagined fiduciary of a "lost" tmst is an attempt to convert benefits of the Policy(ies) for the benefit of TED and P. SJMON, by deceiving the beneficiaries of the Policy(ies), the beneficiaries of the estate of SIMON, deceiving insurance companies Heritage, RALIC and Jackson are all an attempt to perpetrate a fraud on, this



(




- -----
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Court, the Probate Court, the true and proper beneficiaries  of the estate of SIMON, the beneficiaries of the Policy(ies) and the beneficiaries of the trusts of SIMON.

87. That TSPA, SPALLINA, TESCHER, SLF, P. SIMON, D. SIMON, A. SIMON and TED have filed this Lawsuit without proper notice to all of the potential beneficiaries and on information and belief have worked together, with!ANTONI and FRIEDSTEIN, to secret this Lawsuit from ELIOT and his children 's former counsel.

88. That  ANTONI and FRIEDSTEIN  are also alleged in TED's Answer to Jackson's Counter Complaint to be part of "4/5" of SIMON's children (TED, P. SIMON,   ANTONI & FRIEDSTEIN) who are in agreement with the payout to the proposed beneficiary of this Lawsuit and have conspired together to convert the Policy(ies) proceeds.

89. That the "4/5" of SIMON 's children in agreement of the beneficiaries of the Policy(ies)
(
includes themselves personally and is to the detriment of their own children who are alleged

beneficiaries of the estate, where they are trustees to their children who would allegedly be entitled to the Policy(ies) proceeds if the estate where determined to be the beneficiary.

90. That TED has numerous conflicts of interest in acting in legal and fiduciary capacities in this Lawsuit with various parties.  TED would be getting benefits directly to himself while acting as the "alleged" Trustee of the missing "Simon Bernstein In-evocable Insurance Trust Dtd 6/21/95" and electing himself as a beneficiary to convert the funds, while also simultaneously acting as a trustee for his children beneficiaries of the estate of Simon and Shirley, where the children would get the Policy(ies) proceeds if they flowed through to the estate versus the insurance fraud beneficiary and trust sche.  e.


7
Claim




-------	-	-- --·--- - -----------------
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(	91.  That P. SIMON and D. SIMON would get benefits paid directly to their family from the
efforts of D. SIMON's SLF law firm, as SLF represents TED in this Lawsuit and if they are successful in converting the benefits to the proposed insurance fraud beneficiary and trnst scheme, SLF, P. SIMON and D. SIMON would benefit directly by splitting part of the loot, which poses conflicts in SLF and A. SIMON's representation of TED arid the lost trust.
92. That additionally, P. SIMON and D. SIMON would be doing this conversion of benefits directly to themsel ves while acting as trustee for their child beneficiary of the estate of Simon and Shirley, where their child would get the Policy(ies) proceeds if they flowed through to
the estate versus the insurance fraud beneficiary and trust scheme.


93. That neither TED nor P. SIMON would gain any benefits of the Policy(ies) without their

attempted beneficiary and trust scheme because if the Policy(ies) benefits were paid instead (	to the estate, due to the missing and "lost" trust, the benefits would then distributed to either three of five of SIMON and SHIRLEY' s children, ELIOT, IANTONI and FRIEDSTEIN or
to SIMON or SHIRLEY's ten grandchildren in equal shares, again either way TED and P. SIMON are wholly excluded.

94. That ELIOT states on information and belief that a policy with a missing beneficiary(ies) would legally be paid to the estate and the Probate court would then mle on whom the final beneficiaries of the insurance proceeds would be.

95. That Jackson and Heritage and RILAC have found flaws in the death benefit claim filed for the Policy(ies) and have refused to pay  laims based on fundamental deficiencies.



(
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 (
"
)(	96.   That this alleged shell "Name Game3

being played in this Lawsuit uses the names of trusts


and beneficiaries and then attempts to confuse the names by renaming them in a confusing manner, in order to have the "lost" trust renamed under a variety of confusing names, as evidenced in Jackson's Answer and then have the Court pay out an improper beneficiary(ies).
97. That the alleged intentional confusion and misdirection involving these names is what has caused the denial of payment of the proceeds in part by the carrier and ELIOT claims this insurance trust and beneficiary fraud naming scheme is bei ng perpetrated in this Court with scienter, in efforts to mislead this Court and Jackson so that they may pay the wrong beneficiary(ies) the Policy(ies) proceeds and convert the Policy(ies) proceeds.
98. That this ''Name Game" being attempted in this Lawsuit to confuse the parties through this

trust and beneficiary insurance fraud naming scheme is also in efforts to have the Policy(ies)
(		proceeds circumvent the Probate Court and the estate beneficiaries and get the Policy(ies) benefits instead paid through this Court to improper beneficiaries in substitution for the lost
trust alleged beneficiaries and to evade seeking a "court order."


99. That only if the Cross Defendants and Third Party Cross Defendants can confuse this Court to now payout the death benefit according to their insurance trust and beneficiary fraud scheme can they derive benefits from the Policy(ies), as their attempt to pull the wool over the insurance companies' eyes and have the benefits paid to their alleged fraudulent death benefit claim and the designated new beneficiaries thereunder has failed and led to this baseless Lawsuit.


 (
-
)3 http://w ww. voutube.com/watch7v=GOgNkrQBrd U " arne Game" performed by Jessica Lange for the television
.	.
show "American Horror Story"

(
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( ..	100. That in Petition l, Pages 34-41 under Section "VII. INSURANCE PROCEED DISTRIBUTION SCHEME", the proposed "Settlement Agreement and Mutual Release" agreement that would create the new SAMR TRUST to replace the lost trust is contained in Petition l on Pages 173-179 and titled "Settlement Agreement and Mutual Release", as exhibit 7 and ELIOT claims that the SAMR TRUST is being secreted into this Lawsuit in a confusing name with a prior beneficiary as a "lost" trust cannot be the beneficiary and therefore they must substitute a new trust identical or similar to the proposed SAMR TRUST or wholly new beneficiary designations that ELIOT is unaware of having not seen the death benefit claim submitted.
101. That the SA!VIR. was drafted on or about December 06, 2012 by an unknown Attorney at Law and law firm, as no law firm markings are on any of the pages, however, on information and

.-·
l.











(

belief, the unknown law firm is believed to be TSPA and Attorneys at Law TESCHER and SPALLINA
102. That the SAMR was distributed by TSPA, SPALLINA and TED to various parties through mail and wire.
103. That the names for the trusts in the "Name Game" being played in this Lawsuit as part of the alleged insurance and trust fraud scheme and their aliases are believed to be as follows:

a. "Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95" alleged "lost" with no original executed document or copies of or as ELIOT claims, suppressed and denied. TED claims to be "Trustee" and a "Beneficiary" however, he cannot apparently prove these claims as the "Simon Bernstein rrevocable Insurance Trust Dated 6/21/95" is

.7
Claim
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c·	"lost" or suppressed and denied and therefore these claims to interests in the "lost" tmst
are merely conjecture.  "Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95" is used interchangeably with the following tmst names in this Lawsuit thus far,

1. "Bernstein Trust" abbreviated by TED in the initial complaint and


2. "Simon Bernstein Trust 11 according to Jackson's response this tmst MAY also be called "Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95"see item 9 of their response.
3. "Simon Bernstein Insurance Trust dated 6/21/1995, Trust" (note the addition of the word Trust inside the quotations) is from Jackson Answer in 20 and is stated to be a former named beneficiary on the Policy(ies) and may refer to "Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95."  That it is believed that this may be a variance in the name "Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95", however due to the variance in names it has been listed as a separate tmst herein.

4. "The Bernstein Trust" with a capitalized T in the "The" within the quotations.  This trust is never defined in the pleadings but is used in TED's response to Jackson's Counter Claim frequently and apparently intercha ngeably with the "Bernstein Trust." This trust is almost identical in name to the "Bernstein Trust" and yet, perhaps they too are different as will be advanced further herein.  However, due to the slight variance in titles it has been listed as a separate trust herein until properly defined.
5. "Simon Bernstein Trust 11  according to Jackson in 9 of their response, "is, upon information and belief, the Bernstein ffrust  listed in paragraph 3, [listed as the


An
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(	"Simon Bernstein Irrevocable Insurance Tmst Dated 6/21195 " in paragraph 3] above,
and was a named contingent beneficiary of the Policy . However, based on the variance in title, to the extent it is a separate trust from the Bernstein Trust referenced above, it is named separately ." That ELIOT is uncertain at this time where Jackson pulled this reference to a "Simon Bernstein Trust" from, as it is undefined in any pleadings and suddenly falls from the sky in their response.  What is this "Simon Bernstein Trust" and the Court should demand copies of any records relating to this trust be provided to all parties of the Lawsuit and have it properly defined in the pleadings.
b. "Simon Bernstein Trust, N.A." according to Jackson IS the "Contingent Beneficiary" named at the time of S™ON's death!5   However, in TED's response to Jackson's
c	Counter Complaint, TED claims that the "lost" the "Simon Bernstein Irrevocable
Insurance Trust Dated 6/21/95" was the "sole" Beneficiary at the time of SIMON's death

and according to Jackson's records this is wholly untrue. This difference in beneficiaries at time of death is a major and significant discrepancy in who the actual beneficiaries are alleged to be by the parties to this Lawsuit.
That if Jackson is correct on the Policy(ies) primary and contingent beneficiaries at SIMON's death, then the claim in TED's response to Jackson, in the original complaint filed and further stated in written and oral statements by TSPA, TESCHER, SPALLINA, TED, P. SIMON, D. SIMON and A. SIMON, that the "sole" beneficiary was "Simon



5 "LaSalle National Trust, N.A.··was accordi11g to Jackson the "'primary beneficiary." which they appci:1r unclear if it
was acting as trustee to the ·'SlMON Bernstein TmsL	)\ ··
(
Ans	aim
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(	Bernstein Irrevocable Insurance Trust Dated 6/21/95" becomes a false and misleading statement as to the true and proper beneficiaries at the time of SIMON's death.

That if the final primary beneficiary was "LaSalle National Trust, N.A." and the final contingent beneficiary listed on the Policy(ies) is the "Simon Bernstein Trust, N.A." the questions then are where are copies of the "Simon Bernstein Trust, N.A.," who drafted and executed this trust and who are the trustees and beneficiaries of this trust and why has
this information been suppressed and false and misleading information proposed instead?


That it therefore appears that the final Policy(ies) beneficiary(ies) must first be determined to be either "Simon Bernstein Trust, N. A." or "Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95, Trust" or "Simon Bernstein Insurance Trust dated
6/2111995" or other unknown.  If the contingent beneficiary at the time of death is
(		determined to be according to Jackson's account "Simon Bernstein Trust, N.A.," then "Simon Bernstein Irrevocable Insurance Trust Dated 6/21195" and any variation of its title or any earlier beneficial interests become moot and this Lawsuit further becomes

baseless and an Abuse of Process, other than as evidence of, an attempted insurance fraud on the "Simon Bernstein Trust N. A." beneficiaries,  Insurance Fraud on the insurance carriers, Fraud on this Court, Fraud on the Probate Court, Fraud on the estate
beneficiaries of SIMON's estate and more.


c. "SAMR TRUST" - is the Settlement & Mutual Release Trust as exhibited in Petition 1 in a draft of the post mortem tiust proposed to replace the "lost" trust and to present to a judge for a court order that never took place.


 (
-
)(




- - ··--------------

Case: 1:13-cv-03643 Document #: 240-10 Filed: 05/21/16 Page 55 of 73 PagelD #:4172
Case: 1:13-cv-03643 Document #: 35 Filed: 09/22/13 Page 54 of 117 PagelD #:145



(	That ELIOT alleges that the SAMR TRUST or some variation of it, is being referred to in
these pleading as "The Bernstein Trust" or the "Simon Bernstein Trust" or any of the UNDEFINED trusts referenced herein and in Jackson's Answer, so as to cause confusion and hope no one notices that these undefined trusts actually reference the proposed SAMR 1RUST or some similar trust and beneficiary scheme, with alleged new          beneficiaries and trustees designated after SIMON' s passing by a "alleged trustee" of a "lost" trust.
That ELIOT refused to sign the SAMR as further defined herein and the undefined trusts attempting to claim benefits through this Lawsuit may be trusts done without his knowledge or consent and used in this Lawsuit to attempt to circumvent the true and proper beneficiaries on record with the insurance carriers through a cleverly crafted name
(	game.
d. "S.B. Lexington, Inc. Employee Death Benefit Trust" used interchangeably with the "Lexinb>ton Trust" by Jackson in their response.
1.    "LaSal1e National Trust, N.A." the "primary beneficiary" according to Jackson's Counter Complaint at the time of SIMON's death.
e. "S.B. Lexington, Inc. 50 l(c)(9) VEBA Trust"


104. That the named beneficiaries of the Policy(ies) according to Jackson's Counter Complaint are as follows,

a. "Simon Bernstein " - This appears impossible however, as it would be impossible for one

to name oneself as beneficiary of an it

(
A	. !aim
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c-	b.   "First Arli ngton National Bank, as Trustee of S.B. Lexington, Inc. Employee Death Benefit Trust"

c. "United Bank of Illinois"


d. "LaSalle National Trust, N.A."


e. "LaSalle National Trust. N. A., Trustee of the VEBA trust"


f.	"Simon Bernstein Insurance Trust dated 6/21/1995, Trust"


g.   "Simon Bernstein Trust, N.A-" the final "contingent beneficiary" according to Jackson that is listed on the Policy(ies) at the time of SIMON's death.
105. That according to Jackson at the time of SIMON's death the Primary Beneficiary is "LaSalle

National Trust, N .A." and the Contingent Beneficiary is the "Simon Bernstein Trust, N.A.6"
(
Paragraph 15-16 of their response.


106. That TED claims to this Court that the lost "Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95" aka "Bernstein Trust" was the "sole" beneficiary of the Policy(ies) at the time of SIMON's death to this Court.
107. That TED, TSPA, SPALLINA, TESCHER and P. SIMON have similarly given this allegedly misleading information regarding the beneficiary at the time of death to the beneficiaries of the estate and counsel for certain beneficiaries, while suppressing, denying and secreting the



G On information and belief, ELIOT claims that ELIOT and his wife Candice Bernstein and their three children were the named beneficiaries at the time of SIMON's death under whatever trusts where in existence at the time or directly, including but not limited to, the "SIMON Bernstein Tru  t,N.A." and that SIMON may have also added Maritza Puccio for a share of the benefits prior to his death.

 (
(
)Page,
'l
Answer '
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legal named beneficiary "Simon Bernstein Trust, N.A." and thereby secreting from the designated beneficiaries thereunder their interests.
108. That Jackson claims in Paragraph  18,


"Subsequent to the Insured's death, TED Bernstein, through his Florida counsel (who later claimed Bernstein did not have authority to file the instant suit in Illiuois on behalf of the Bernstein Trust  and  withdrew  representation)  [emphasis added], submitted a claim to Heritage seeking payment of  the Death Benefit Proceeds, allegedly as the trustee of the "Bernstein Trust."

That ELIOT alleges that this Lawsuit was still filed after being advised by counsel of the
(
legal defects but now with new conflicted counsel, SLF and A SIMON, knowing of the lack

of authority TED was advised by counsel of and this represents Abuse of Process.


109. That Jackson claims in Paragraph 19 that neither TED, nor anyone else, could locate the "Bernstein Trust" that TED claims is the beneficiary of the Policy(ies).
110. That instead of seeking the Probate Court determination and getting a "court order" as to who the beneficiaries would be in the event of a missing beneficiary designation and "lost" trust, this suit was instead filed in apparent effort to evade the determination of the Probate Court and secretly convert the Policy(ies) proceeds before ELIOT was alerted and despite his protestations that no distributions be made u  til he and his children's counsel could review
Ans [image: ]
---- --

Case: 1:13-cv-03643 Document #: 240-10 Filed: 05/21/16 Page 58 of 73 PagelD #:4175

Case: 1:13-cv-03643 Document #: 35 Filed: 09/22/13 Page 57 of 117 PagelD #:148



(	their alleged insurance trust and beneficiary fraud scheme and approve of it with a "court order."

111. That an old beneficiary designation of a "lost" trust is now being used to make claims for the Policy(ies) proceeds in this Lawsuit, instead of the beneficial designation with the insurance carriers at SIMON's death, namely the "Simon Bernstein Trust, N.A."

112. That therefore, despite whether the  "Simon Bernstein Irrevocable Insurance Trust Dated 6/21195" aka "Bernstein Trust" is "lose or not or what it is called, it was not the Beneficiary  at the time of SIMON's death according to Jackson and therefore, would not be entitled to make a claim for the Policy(ies) proceeds.  Perhaps this is why all of the records of the Policy(ies) and trusts have been secreted from certain estate beneficiaries and
their counsel by TSPA, TESCHER, SPALLINA and TED, so as to hide from them whom the
(	beneficiaries under the "Simon Bernstein Trust, N.A." trust are to the advantages of some and disadvantage of others and mislead everyone by misrepresenting the real beneficiary(ies)
and converting the Policy(ies) proceeds.


113. That ELIOT claims that Jackson, Heritage and RALIC should have copies of the "Simon Bernstein Trust, N.A.," as well as, TSPA, SPALLINA and TESCHER and possibly P. SIMON and others named in the Lawsuit.

114. That ELIOT and others were misinfonned, allegedly with intent, by TSPA, TESCHER, SPALLINA, TED and P. SIMON, that the beneficiary of the Policy(ies) was "Simon Bernstein Irrevocable Insurance Trust Dated 6121/95" aka "Bernstein Trust" at the time of SIMON's death.  Where they stated they h·	spoken to the carriers and were "friendly" with

(
Ans
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c	them and received the benefieiary designations directly from the insurance carriers and at first claimed to have copies of the Policy(ies) and only later, when ELIOT began demanding

to see the PoJicy(ies), did they then claim to have "lost" their copies or not possess them at all, similar to the "lost" trust claims.

115. That ELIOT alleges the copies of the Policy(ies) are instead suppressed and denied to the beneficiaries, in order to perfect their insurance and trust fraud scheme and deny the true and proper beneficiaries of the "Simon Bernstein Trust, N.A." of the Policy(ies) proceeds and convert them to themselves and others.
116. That Jackson further asserts in Paragraph 20, "Jackson is not aware whether the Bernstein
Trust even exists, and if it does whether its title is the 'Simon Bernstein Insurance Trust dated 6/21/1995, Trust' as captioned herein, or the 'Simon Bernstein Trust, N.A. ', as listed as
(		the Policy's contingent beneficiary (or otherwise), and/or if Ted Bernstei n is in fact its trustee." [emphasis added].

117. That the "otherwise" referenced by Jackson above, may be the SAMR TRUST or some variation of it, that is being allegedly secreted into this Lawsuit and again this may also be  the undefined trusts or misnamed trusts referenced in pleadings by TED and causing Jackson to deny the claim and file a counter complain to this breach of contract Lawsuit.

118. That in TED's August 30, 2013 Answer to Jackson's Counter Complaint TED and A. SIMON start off the "Name Game" in the caption by using an abbreviated naming of the "Simon Bernstein Irrevocable Insurance Trust Dated 6/21/95" naming it the "Bernstein Trust." However, in their caption in their a  swer to Jackson, which is all capitalized and

 (
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(	reads, THE BERNSTEIN TRUST, it is impossible to tell whether this reference in the
caption is the undefined "The Bernstein Trust" or if it is the "Bernstein Trust" due to the use of capitalization in the caption.  Yet, if it is not the same, this changes everything in the pleading to read wholly different and who the beneficiaries are and who is making
. representations in the pleadings.


119. That TED then claims through his brother-in-law counsel that TED is the "trustee" of the

«Bernstein Tmst" and therefore trustee of the "Simon Bernstei n Irrevocable Insurance Trust Dated 6/21/95." Let this Court read their response without renaming the alleged "lost" "Simon Bernstein Insurance Trust dated 6/21/1995" as the renamed "Bernstein Trust" or any other abbreviation given, in order to clarify the matters and it then becomes apparent that a
 (
c
)"lost" trust with no executed copies is attempting to make a claim for the Policy(ies), and where the lost trust was not even the beneficiary on the Policy(ies) at the time of SJMON.'s death.
120. That this Court should note that no matter the name of the trust, if the trust is "lost" as alleged, how can anyone claim to be the "trustee" or be a "beneficiary" or know what the terms of the trust are with any certainty and why it is believed a "court order" was requested by the life insurance company HERITAGE.

121. That in their Answer to Jackson, in response to Jackson's assertion 1, TED claims, "Ted Bernstein and "  he Bernstein Trust" [emphasis added and note that The is within the quotations] admit that Jackson has tendered the death benefit to the court." ELIOT states the "The Bernstein Trust" cannot make any claims or assertions in the pleadings when it has not been defined in the pleadings and thus does
(
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(	122. That even if this"The Bernstein Trust" is a grammatical error in name used in the pleadings and it refers to the allegedly lost "Simon Bernstein Irrevocable Insurance Trust Dated

6121195" defined as "Bernstein Trust" not "The Bernstein Trust" it would be unable to assert anything on anyone's behalf, as there are no apparent records of it and just best guesses as to who the trustees and beneficiaries are and where it is not even the final beneficiary according to Jackson.

123. That with all these confusing names and baseless claims asserted in this Lawsuit, Jackson did not ju st pay the claim on demand for breach of contract but instead filed a counter complaint and thus the third attempt to convert the Policy(ies) proceeds to the wrong beneficiaries has hit another "bump in the road."

124. That both D. SIMON and A. SIMON and the SLF law firm are conflicted from handling this
(		Lawsuit and pleading in these matters, as D. SIMON would directly benefit from this scheme through conversion of the Policy(ies) proceeds to his wife and family directly, therefore neither his law firm or his brother, for similar conflicts, would be able to legally file this

Lawsuit and thus may represent a knowing Abuse of Process.


125. That the failure to properly know whom the beneficiaries of the Policy(ies) are is primarily a result of TSPA, TESCHER and SPALLINA's failure to legally document the beneficiaries of the Policy(ies) and maintaini ng copies of the trusts and Policy(ies) or other necessary documents to prove the beneficial interests in lieu of not possessing the key documents when preparing and executing the estate plans of   IMON and SHIRLEY.




(	. .
ross Claim




----·	- -    -----------
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(	126. That in an investigation with the Florida Governor's Office Notary Complaint Division pertaining to the documents that give TSPA, TESCHER, SPALLINA and TED alleged fiduciary powers in the estates of SIMON and SIDRLEY, the Licensed Notary Public who Notarized certain of the estates documents has now ADMITTED AND ACKNOWLEDGED that she has committed Fraud by ILLEGALLY NOTARTZING certain documents, including Fraudulently Notarizing SIMON's signature on a document and allegedly forging the signature months after he was deceased.
127. That these acts are illegal and the documents that give TSPA, TESCHER, SPALLINA and TED fiduciary powers in the estates of SIMON and SHIRLEY may have been illegally obtained after death of SIMON.  ELIOT has produced the Response of the Notary Public, ELIOT's Response to the Nota1y and the original complaint filed against the Notary, in exhibits contained in Petition 7, exhibit No. 1, 2 & 3.
128. That it is alleged that the Cross Defenda nt and Third Party Defenda nts have committed Civil Conspiracy, Professional Malpractice, Insurance Fraud, Mail and Wire Fraud, Abuse of Legal Process, Fraud on Beneficiaries and Interested Parties and Fraud on the courts7 in
attempts to convert the Policy(i es) proceeds to themselves, against the wishes and desires and

beneficiary designations made by SIMON prior to his death.


COUNTI

· FRAUD




7 Rule 11of the f ederal Rules of Civil Procedure prohibits the f iling of lawsuits that are clea rly frivolous or filed simply to harass someone. If the Court determines that you have filed a lawsuit for an improper or unnecessary reason, it may impose sanctions against you, i eluding ordering you to pay any legal fees of the party that you  sued.
(
Ans
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c-	F.RAUD ON BENEFICIARIES, JACKSON, HERITAGE AND COURTS
129. That this is an action for Fraud within the jurisdiction of this Court . This is also a supplemental action for other civil claims of Fraud pursuant to the state laws of Illinois and Federal law.

130. That Cross Plaintiff, ELIOT, repeats and realleges each and every allegation contained in paragraph "l" through "129", as though fully set forth herein.

131. That Cross Defendants and Third Party Defendants filed this case without the knowledge and information of ELIOT, certain beneficiaries and interested parties of the estate of SIMON, with the intention allegedly to fraudulently convert ELIOT and other beneficiaries Policy(ies) proceeds.

(	132. That Cross Defendant and Third Party Defendants created a post mortem trnst, assigning new post mortem beneficiaries or other unverifiable beneficiaries, allegedly fraudulently, to make illegal gains from the Policy(ies).

133. That the Cross Defendant and Third Party Defendants committed fraud on Cross Petitioner, ELIOT, by participating in fraud to deprive the beneficial rights of Cross Petitioner, his children, even their own adult and minor children and other rightful beneficiaries of the Policy(ies).

134. That as a direct and proximate result of such conduct on the part of Cross Defendant and Third Party Defendants, Cross Plaintiff, ELIOT, has been damaged by the alleged fraud and more committed by the conspiratorial actions   f Cross Defendant and Third Party

Defendants .
(





Ans




 	   -- ------	-
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(	135. That this alleged Fraud was committed through an alleged Fraudulent legal proceeding  before this Court, constituting not only an alleged Abuse of Process but an alleged Insurance Fraud and this should make this Court take Judicial Notice of the alleged crimes herein and
in Petitions 1-7 and take immediate actions to notify all authorities, state and federal, of these alleged crimes, on its own motions.

136. That as a result of the acts of Cross Defendant and Third Party Defendants, Cross Plaintiff now suffers from delays in distribution of the Policy(ies) proceeds to the true and proper beneficiaries and he and his family will continue to suffer irreparable injury and monetary damages, and that Cross Plaintiff is entitled to damages sustained to date and continuing in excess of at least EIGHT MILLION DOLLARS ($8,000,000.00) as well as punitive
damages, costs and attorney's fees.

(	COUNT JI

BREACH OF FIDUCIARY & PROFESSIONAL DUTIES AS TRUSTEES, LEGAL  COUNSEL & PERSONAL REPRESENTATIVES OF ESTA TE OF SIMON
137. That Cross Plaintiff repeats and realleges each and every allegation contained in paragraph "1" through "136", as though fuJly set forth herein.

138. That this is a supplemental action for breach of fiduciary duties and professional responsibilities by Cross Defendant and Third Party Defendants, the law firm TSPA and Attorneys at Law, TESCHER and SPALLINA, acting as TED's Personal Counsel in this
. Lawsuit, as SIMON' s estate counsel and tax attorney and as Personal Representatives of the

SIMON estate, as per the state laws of Illi  ois and Federal law.
(	[image: ]
--- -·---
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(	139. That this is a supplemental action for breach of fiduciary duties and professional responsibilities by Cross Defendant and Third Party Defendants, the law firm SLF and Attorneys at Law, D. SIMON and A. SIMON as counsel in this Lawsuit in conflict and representing TED as Trustee of the Bernstein Trust as per the state laws of Illinois and Federal law.
140. That this is a supplemental action for breach of fiduciary duties and professional responsibilities by Cross Defendant and Third Party Defendants per the state laws of Illinois and Federal law.
141. That the Cross Defendant and Third Party Defendants have conspired and filed this case breaching their fiduciary and professional duties to defraud the Cross Plaintiff, ELIOT, and
 (
c
)take away his and others rights to the benefits of the Policy(ies).


142. That Cross Plaintiff alleges through the conspiratorial actions of Cross Defendant and certain Third Party Defendants, through Abuse of Legal Process, Fraud on this Court, Violations of State and Federal Law, Breaches of Fiduciary Duties and Violations of Attorney Conduct Codes attempted to perpetrate an insurance fraud and more to defraud Cross Plaintiff.

143. As a result of Cross Defenda nt and Third Party Defendants acts, Cross Plaintiff now suffers and will continue to suffer irreparable injury and monetary damages, and that Cross Plaintiff is entitled to damages sustained to date and continuing in excess of at least EIGHT MJI,LION DOLLARS ($8,000,000.00), as well as, puniti ve damages, costs and attorney's fees.



 (
Ans
im
)(




 	   --------- -- - -· -----
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(	LEGAL  MALPRACTICE


144. That Cross Plaintiff, ELIOT, repeats and realleges each and every allegation contained in paragraph "l" through "143", as though fully set forth herein .
145. That this is a supplemental action for other civil claims for legal malpractice by Cross Defendant and Third Party Defendants, TSPA, TESCHER, SPALLINA, SLF, D. SIMON and A SIMON pursuant to the state laws of Illinois and Federal Jaw.

146. That the conspiratorial actions of the Third Patty Defendants that are licensed to practice law and acted as Attorneys at Law or law firms in bringing this suit, whether withdrawn or admitted, or any other Attorney at Law that aided and abetted this alleged insurance fraud
scheme and more in any way, have through the alleged crimes claimed already herein caused

c	liabilities to Cross Plaintiff and others.
147. That as a result of the defendants acts, Cross Plaintiff now suffers and will continue to suffer irreparable injury and monetary damages, and that Cross Plaintiff is entitled to damages sustained to date and continuing in excess of at least EIGHT MILLION DOLLARS ($8,000,000 .00) as well as punitive damages, costs and attorney's fees.
COUNT IV


ABUSE OF LEGAL PROCESS


148. That Cross Plaintiff repeats and realleges each a nd every allegation containd in paragraph " l " through "14711,  as though fully set forth   erein.



(
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(	149. That this is a supplemental action for other civil claims for abuse of legal process by Cross Defendant and Third Party Defendants pursuant to the state laws of Illinois and Federal law.
150. That Cross Defendant and Third Party Defendants have abused legal process to defraud Cross Plaintiff by misleading this court and others and filing this case without knowledge of Cross Plaintiff and against the advice of counsel and with knowledge of a different beneficiary designation than that they filed a death benefit claim for.
151. That as a result of the Cross Defendant and Third Party Defendants acts to Abuse Legal Process in order to perpetrate an alleged insurance fraud, Cross Plaintiff now suffer and will continue to suffer irreparable injury and monetary damages, and that Cross Plaintiff is entitled to damages sustained to date and continuing in excess of at least EIGHT MILLION
DOLLARS ($8,000,000.00) as well as punitive damages, costs and attorney's fees.
(
COUNT V CIVIL CONSPIRACY
152. That Cross Plaintiff repeats and realleges each and every allegation contained in paragraph "1" through "151", as though fully set forth herein.

153. That this is a supplemental action for other civil claims for civil conspiracy by Cross Defendant and Third Party Defendants pursuant to the state laws of Illinois and Federal law.

154. That Cross Defendant and Third Party Defendants have conspired together to defraud Cross Plaintiff by misleading this court and others regarding the beneficiary(ies) of the Policy(ies) , who they knew had direct beneficial interests 'n the Policy(ies)and filing this case without

(





	
 

Case: 1:13-cv-03643 Document #: 240-10 Filed: 05/21/16 Page 68 of 73 PagelD #:4185

Case: 1:13-cv-03643 Document #: 35 Filed: 09/22/13 Page 67 of 117 PagelD #:158



knowledge of Cross Plaintiff and his children's counsel in attempts to convert the Policy(ies) Proceeds.
l 55. That as a result of the defendants' acts, Cross Plaintiff now suffers and will continue to suffer irreparable injury and monetary damages, and that Cross Plaintiff is entitled to damages sustained to date and continuing in excess of at least EIGHT MILLION DOLLARS ($8,000,000.00) as well as punitive damages, costs and attorney's fees.
COUNT VI CONVERSION OF PROPERTY
156. That Cross Plaintiff repeats and realleges each and every allegation contained in paragraph

"1" through "155", as though fully set forth herein.
c	157. That this is a supplemental action for Conversion of Property by Cross Defendant and Third
Party Defendants pursuant to the state laws of Illinois and Federal law.


158. That Cross Defendant and Third Party Defendants have conspired together to deprive Cross Plaintiff of his right to Estate as a beneficiary by their fraudulent acts ad creating false documents.
159. That as a result of the defendants' acts, Cross Plaintiff now suffers and will continue to suffer irreparable injury and monetary damages, and that Cross Plaintiff is entitled to damages sustained to date and continuing in excess of at least EIGHT MILLION DOLLARS ($8,000,000.00) as well as punitive damages, costs and attorney's fees.




Ans	im



--	---· -------
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(	NEGLIGENCE

160. That Cross Plaintiff repeats and realleges each and every allegation contained in paragraph "1" through "159", as though fully set forth herein.

161. At all times relevant herein, the Cross Defendant and Third Party Defendants, acting as trustees and representatives of Trusts and Insurance policies, had a duty to exercise reasonable care and skill to maintain the estate and to discharge and folfill the other incidents attendant to the maintenance, accounting and servicing of the state on behalf of SIMON and the beneficiaries.

162. In taking the actions alleged above, and in failing to take the actions as alleged above, the Cross Defendant and Third Party Defendants breached their duty of care and skill towards
 (
(
)maintenance of the estate. Cross Defendant and Third Party Defendants have mismanaged the estate of SIMON and fraudulentl y created documents and allegedly forged them without having the legal authority and/or proper documentation to do so.

163. As a direct and proximate result of the negligence and carelessness of the Cross Defendant and Third Party Defendants as set forth above, Cross Plaintiff suffered general and special damages in an amount to be determined by this Court or at trial.
RELIEF


WHEREFORE,  Cross Plaintiff ELIOT prays to this Court:
1. To seize all records and demand that all records of all parties concerning either SHIRLEY or SIMON held by all parties be turned over to ELIOT, as NO documents have been tendered to him regarding these Policies;
 (
m
)c
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()	Il.	Award Court Costs not from the Policy(ies) but from alleged conspirators and force
bonding for these unnecessary legal and other costs by those parties that have caused this baseless Lawsuit in efforts to perpetrate a fraud;
m.		ELIOT has requested the Probate Court to remove TSPA, SPALLINA, TESCHER, TED and P. SIMON of any fiduciary capacities regarding the estates of SIMON and SHIRLEY on multiple legal grounds stated in said Petitions and Motion 1-7 and hereby requests this Court remove them as well from acting in any conflicting capacities or self-representations based on the Prima Facie evidence of Forgery, Fraud, Fraud on the Probate Court and Mail and Wire Fraud, already evidenced in Petition 7.   That in  hearings  held  on  SHIRLEY's estate on  Friday,  September  13, 2013 in  the Probate  Court, Honora ble Judge Martin  H. Colin  told  TED,
SPALLINA, TESCHER and their counsel, Mark Mauceri, that he [Hon. Judge
(_
Colin] should read them all their Miranda Rights right at that moment, after

hearing how SIMON had notarized  docu ments to close SHIRLEY's estate two months after he was deceased and how there was a fraud upon his court and himself personally as he closed the estate with the fraudulent docu ments and TSPA, TESCHER and SPALLINA did not think it important to note the Court of what they we1·e doing.  Hon. Colin's issued this stark Miranda Warning after hearing the criminal misconduct admitted to in his Court, twice in fact.
1v.		That the alleged insurance fraud taking place through the instant Lawsuit in this Court is allegedly being committed by similar parties of the alleged estate frauds, again misusing their fiduciary and professi na_l _powers and they should be removed from

 (
Answer
 
& 
 
ross
 
Claim
)(
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(	further representing any parties, sanctioned and forced to retain non conflicted counsel further in these proceedings.
v. ELIOT requests this Court take Judicial Notice of the alleged and admitted crimes herein and in Petitions 1-7 and act on its own motions to prevent any further possible criminal activities and damages to others being incurred until these alleged criminal matters are fully resolved.
vi. Allow ELIOT to ECF in this case due to health problems and expenses.  In US District Court Scheindlin has ordered ELIOT access to ECF filing.
v11.		Allow  leave to amend this Cross Claim as it was served while ELIOT was recovering from a traumatic brain injury with bleeding on the brain,  a fractured  rib and bruised collar bone and  in ICU for 3 days in Del Ray Beach, FL hospital and the recovery
was almost tw!_) months during the time for response and therefore ELIOT would  like
(
an opp01tunity to perfect it.  The Court granted several extensions and ELIOT thanks

Your Honor for the additional extensions in light of this medical incident. vui.	Award damages sustained to date and continuing in excess of at least	IGHT
MILLION DOLLARS ($8,000,000.00) as well as punitive damages, costs attorney's fees.

[image: ]





2013



(
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Certificate of Service

The undersigned certifies that a copy of the foregoing Answer and Cross Claim was served by ECF, US Mail and by E-mail on Septembet}LO l 3 to the following parties:
US Mail and Email	! f f'i .
Robert L. Spallina, Esq . and Tescher & Spallina, P.A.
Boca Village Corporate Center I
4855 Technology Way
Suite 720
Boca Raton, FL 33431
I.:l:Pl!:ll ina@_ti;_QJ1ernn1J lin5L.QQJD

Donald Tescher, Esq. and Tescher & Spallina, P.A.
Boca Village Corporate Center I
4855 Technology Way
 (
c
)Suite 720
Boca Raton, FL 33431
dt$.QheL@ti;rn. hr_sJ2itlllng  -Qm

Theodore Stuart Bernstein and
National Service Association , Inc. (of Florida) ("NSA")
950 Peninsula Corporate Circle, Suite 3010
Boca Raton, Florida 33487
tb I 1§  in@1 ifei1 rnJnmQi2_9J1ncept s.0rrm

Lisa Sue Friedstein
2 I 42 Churchill Lane
Highland Park IL 60035
Li sJ!.@fri t ti;:i ns.cQm
.Usa. fri eti SJ:t,;i_il@srni Le<mn








(__

Jill Marla Ia.ntoni 2101 Magnolia Lane
Highland Park, IL 60035
_iilliant oni_@gm.95Lmrn
I a nto11LJU_!iili.uJ<1JL com

Pamela Beth Simon and
S.T.P. Enterprises,





----- ---------------
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(-		S.B. Lexington, Inc. Employee Death Benefit Trust, SB Lexington, Inc.,
National Service Association, Inc. (of Illinois) 303 East Wacker Drive
Suite 210
Chicago IL 60601-5210
psimon/J,stpcQID,_<;om.


David B. Simon and The Simon Law Firm 303 East Wacker Drive Suite 210
Chicago IL 60601-5210
.d i tW,i_l}f@_si  Q:!J) .com




Adam Simon and
The Simon Law Firm General  Counsel STP 303 East Wacker Drive Suite 210
Chicago IL 60601-5210
asimont@stpco rl2&01t1

(













(_
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IN. THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR PALM BEACH COUNTY, FLORIDA


TED BERNSTEIN, as Trustee
of the Shirley Bernstein Trust Agreement dated May 20, 2008, as amended,

Probate Division
Case No.: 502014CP003698XXXXNBIJ


Plaintiff,
V.

ALEXANDRA BERNSTEIN; ERIC BERNSTEIN; MICHAEL BERNSTEIN; MOLLY SIMON;
PAMELA B. SIMON, Individually and as Trustee f/b/o Molly Simon under the Simon L. Bernstein
Trust Dtd 9/13/12; ELIOT BERNSTEIN, individually, as Trustee f/b/o D.B., Ja. B. and Jo. B. under the Simon L. Bernstein Trust Dtd 9/13/12, and on
behalf of his minor children D.B., Ja. B. and Jo. B.; JILL !ANTONI, Individually, as Trustee f/b/o J.I. under the Simon L. Bernstein Trust Dtd 9/13/12, and on behalf of her Minor child J.I.; MAX FRIEDSTEIN; LISA FRIEDSTEIN, Individually, as Trustee ffb/o Max Friedstein and C.F., under the Simon L.
Bernstein Trust Dtd 9/ 13/12, and on behalf of her minor child, C.F.,

Defendants.

[image: ]
FINAL JUDGMENT ON COUNT II OF THE AMENDED COMPLAINT

This cause came before the Court for trial on December 15, 2015, pursuant to the Court's

ORDER SETTING TRIAL on AMENDED COMPLA/NT (DE 26) COUNT II dated September 24,

2015. The Court, having received evidence in the form of documents and testimony of witnesses,
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having heard argument of counsel andpro se parties who wished to argue, and being otherwise fully advised of the premises, hereby enters a Final Judgment as to Count II of the Amended Complaint:
1. This is an action for declaratoryjudgment to determine the validity, authenticity and enforceability of certain wills and trusts executed by Simon Bernstein and Shirley Bernstein, as follows:
A. Shirley Bernstein Trust Agreement dated May 20, 2008 ("Shirley	,\ Trust", attached to the Amended Complaint as Exhibit	J	IN-. P tl-r Ttl-• 11--';J

B.  (
u
-
)First Amendment  to  Shirley Bernstein  Trust  Agreement  dated
November  18, 2008 ("Shirley First Amendment", attached to the Amended Complaint as Exhibit B)> t:?I-. P'3 IJ-r rP.ilt-':)	-a
C. Will of Simon L. Bernstein dated July 25, 2012 ("Simon Will",	• , \ J\-o
attached to the Amended Complaint as Exhibit CJJ f:". PL/ A-r Ttll- CJ'"'<../
D.  (
e
0
)Simon L. Bernstein Amended and Restated Trust Agreement dated July 25, 2012 ("Simon Trust", attached to the Amended Complaint as
Exhibit D)mJ	l-'Y.	A•	;fl1 A-L ) ,	'1
E.	Will of Shirley Bernstein dated May 20, 2008 ("Shirley Will",	,	k2/)
attached to the Amended Complaint as Exhibit Eli, «)l. P1 I+r rP<t>- U v

(collectively, the "Testamentary Documents").

2. Based upon  the evidence presented during the trial, the Court finds that the Testamentary Documents, as offered in evidence by Plaintiff, are genuine and authentic, and are valid and enforceable according to their terms.
3. The Court finds that Simon's Testamentary Documents were signed by Simon and Shirley's Testamentary Documents were signed by Shirley, inthe presence oftwo attesting witnesses who signed in the presence of the testator and in the presence of each other. § 732.502, Fla. Stat.;
§ 736.0403(2)(b), Fla. Stat.
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4. The Court finds the Testamentary Documents meet the requirements for self-proof, as specified in §732.503, Fla. Stat. Alternatively, the Testamentary Documents were properly admitted based upon the testimony of at least one of the attesting witnesses, which occurred.
§733.201, Fla. Stat.
5.  (
r
)
) (
r
)Based on the evidence presented, the Court finds that Plaintiff, Ted S. Bernstein, Trustee, was not involved in the preparation or creation of the Testamentary Documents. Meed;: Ted S.Bernstein had never seen the documents before his father's death. Mwt Em I@r,' Ted s. Bernstein
 (
c:-
) (
.
)played no role in any questioned activities of the law firm Tescher & Spallina, PA, who represented  .

di 1CL1uT

aef2.....·s•- -,"'1	'J

Simon and Shirley while they were alive. There is no evidence to support the-ssertions"'that Ted

Bernstein forged or fabricated any of the Testamentary Documents, or aided and abetted others in
'Tfk_	yz{!
forging  or fabricating  documents.	.,..Ted Bernstein played no role in the preparation of any  Q -
 (
i
iio
)improper  documents;  the  presentation  of any  improper  documents  to  the  Court;  or  any  other improper ac contrary to the allegations of Eliot Bernstein.mad• ia lhe    leat!ing• in !hi• ""'" •• vaaoMs blog and websites in ""hieh Eliot Bemgtein has littEteked tB:e aetioRs of Teel Bemgtein.
6. Based on the evidence presented, the Court finds that an unauthorized version of the First Amendment to Shirley Bernstein Trust Agreement was prepared sometime after Simon died. This documentX. (Pl. Ex. 6) was not signed by Shirley Bernstein and, therefore, is not an operative document.
7. This ruling is intended to be a Final Judgment under Rule 9.170 of the Florida Rules of Appellate Procedure, determining the validity of Testamentary Documents, denying any objection to the probate of Shirley's and Simon's Wills or the validity of the Trust Agreements, and determining which persons are entitled to receive distributions from these trusts and estates.
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8. Based upon the rulings made by the Court inthis trial of Count II, the Court reserves jurisdiction to detennine the remaining issues inthis action.
DONE AND ORDERED in Chambers, in Palm Beach County, Florida,  this Jk. day of December, 2015.


 (
L.
 
Phillips
CUIT
 
COURT
 
JUDGE
)

cc: All parties on the attached service list
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SERVICE LIST  Case No.:502014CP003698XXXXNBIJ

Eliot Bernstein, individually
and Eliot and Candice Bernstein,
as Parents and Natural Guardians of D.B., Ja. B. and Jo. B, Minors
2753 NW 34th Street Boca Raton, FL 33434
(561) 245-8588 - Telephone (561) 886-7628 - Cell
(561) 245-8644 - Facsimile
Email: Eliot I.Bernstein (iviewit@iviewit.tv)

John P. Morrissey, Esq.
330 Clematis Street, Suite 213 West Palm Beach, FL 33401 (561) 833-0866 - Telephone
(561) 833-0867 - Facsimile Email: John P. Morrissey (iohn@jmorrisseylaw.com)
Counsel for Molly Simon, Alexandra Bernstein, Eric Bernstein, Michael Bernstein

Lisa Friedstein , individually and as trustee for her children, and as natural guardian for M.F. and
C.F., Minors; and Max Friedstein lisa.friedstein@gmail.com

Jill lantoni, individually and as trustee for her children, and as natural guardian for J.I. a minor jilliantoni @gmail.com

Alan Rose, Esq.
Mrachek Fitzgerald Rose Konopka Thomas & Weiss, P.A. 505 S Flagler Drive, Suite 600 West Palm Beach, FL 33401
(561) 655-2250 - Telephone
(561) 655-5537 - Facsimile Email: arose@mrachek-law.com

Pamela Beth Simon
303 E. Wacker Drive, Suite 2725
Chicago, IL 60601
Email:   psimon@stpcorp.com

Brian M. O'Connell, Esq. Joielle A. Foglietta, Esq.
Ciklin Lubitz Martens & O'Connell 515 N. Flagler Dr., 20th Floor
West Palm Beach, FL 33401 561-832-5900 - Telephone
561-833-4209 - Facsimile
Email:  boconnell@ciklinlubitz.com; jfoglietta@ciklinlubitz .com ; service@ciklinlubitz.com; slobdell@ciklinlubitz.com
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR PALM BEACH COUNTY, FLORIDA


IN RE:	CASE NO. 502012CP00439 1XXXXNBIH ESTATE OF SIMON L. BERNSTEIN ,

[image: ]

ORDER APPOINTING GUARDIAN AD LITEM TO REPRESENT THE INTERESTS OF ELIOT BERNSTEIN' S CHILDREN

THIS CAUSE came before the Court for hearing on April 8, 2016, on Successor Trustee's Motionfor Appointment of a Guardian Ad Litem to Represent Interests of Eliot Bernstein's Children in this Estate ("the Motion"). The Court, having reviewed the Motion and the record , having heard argument of counsel and/or the parties, and being otherwise fully advised in the premises, hereby ORDERS AND ADJUDGES:
I. This Court determined after a trial held on December 15, 2015 that the beneficiari es

of The Simon L. Bernstein Amended and Restated Trust Agreement dated 7/25/12 (the "Trust") are Simon Bernstein's "then living grandchildren." Under that ruling, Simon's children -including Eliot Bernstein -are not beneficiaries of the Trust.
2. The Court already has determined in the related matter of the Shirley Bernstein Trust

that Eliot Bernstein should not be permitted to continue representing the interests of his minor children, because his actions have been adverse and destructive to his children's interest, resulting
 (
..
)in appointment of a guardian ad litem.
3. Accordingly , the  Court  appoints	bt ft-IV A	' S	to  act  as

Guardian ad Litem to advance and protect the interests of Jo.B, Ja.B and D.B. as the guardian sees fit. The Guardian Ad Litem will have full power and autonomy to represent the interests of the
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children of Eliot Bernstein, subject to the jurisdiction and review of this Court. The Guardian Ad Litem will be entitled to petition the Court for an award of attorneys' fees to be paid out of the gross proceeds of any recovery, distributions or inheritance to be received by Ja.B, Jo.B, and/or D.B.
4. To protect the integrity and independence of the guardian, Eliot Bernstein and all persons acting in concert with him: (a) shall not contact, email or otherwise communicate with the Guardian Ad Litern except at the request of the Guardian Ad Litern;(b) shal I not in any way threaten or harass the guardian. This Court alone shall supervise the Guardian. Any violation of this order may subject the violator to severe sanctions for contempt of court. The Court will use the full measure of its coercive powers to  ensure compliance with  this Order.
5. The Court reservesjuri sdiction to enforce all terms of this Order, and to oversee the service of the guard ian ad Iitern appointed.
DONE AND ORDERED in Chambers, North County Courthouse on  <f - 8'    , 2016.

cc: All parties on the attached service lis [image: ]
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SERVICE LIST  Case No.:502012CP004391XXXXNBIH


Eliot Bernstein, individually
and El iot and Cand ice Bernstein,
as Parents and Natural Guard ians of D.B., Ja. B. and Jo. B, Minors
2753 NW 34th Street Boca Raton, FL 33434
(561) 245-8588 - Telephone
Email: Eliot I. Bernstei n (iviewit@iviewit.tv)
John P. Morrissey , Esq.
330 Clematis Street, Suite 213 West Palm Beach , FL 3340 I
(561) 833-0766 - Telephone
(561) 833-0867 - Facsimile Email: John P. Morrissey
(john@jm orrisseylaw.com)
Counsel for Molly Simon, Alexandra Bernstein, Eric Bernstein, Michael Bernstein

Lisa Friedstein
2142 Churchill Lane Highland Park, IL 60035 l isa@friedsteins.com
[ndividually and as trustee for her chi ldren, and as natural guard ian for M.F. and C.F., Minors
Alan Rose, Esq.
Mrachek Fitzgerald Rose Konopka Thomas & Weiss, P.A. 505 S Flagler Drive, Suite 600 West Palm Beach, FL 33401
(561) 655-2250 - Telephone Email:  arose@mrachek-law.com
Ji II Ianton i
2 101 Magnolia Lane Highland Park, IL 60035 j i l l ianton i@gmail.com
Individ ual ly and as trustee for her children, and as natural guard ian for J.I. a minor

Peter M. Feaman, Esq. Peter M. Feaman, P.A.
3695 West Boynton Beach Blvd., Suite 9 Boynton Beach, FL 33436
(561) 734-5552 - Telephone Email: service@feaman law.com: mkoskey@feamanlaw.com Counsel for William Stansbury
Gary R. Shendel l, Esq. Kenneth S. Pollock, Esq. Matthew A. Tornincasa, Esq. Shendell & Pollock, P.L.
2700 N. Military Trail, Suite 150 Boca Raton, FL 3343 I
(561) 241-2323 - Telephone Email: ga1y@shendellpollock.com ken@shendellpollock.com matt@shendellpollock.com
estel l a@shen del I pol l ock .com britt@shendellpol lock.com grs@shendellpollock.com  roby ne@shen del I poI lock .com



Robert Spallina, Esq. Donald Tescher, Esq. Tescher & Spallina
925 South Federal Hwy., Suite 500 Boca Raton, Florida 33432



Brian M. O'Connell, Esq. Joielle A. Foglietta , Esq.
Ciklin Lubitz Ma rtens & O'Connell 515 N. Flagler Dr., 20th Floor
West Palm Beach, FL 3340 I 561-832-5900 - Telephone
Emai l:  boconnell@ciklinlubitz.com; jfog l ietta@ciklinlubitz.com;
service@cik l i nl u b itz.com ; slobdell@cik l in l ubitz.com
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(	IN THE UNITin> STATES 1>ISTRICT COURT
\	FOR THE NORTHERN DISTRI;CT OF ILLINOIS
EASTERN DIVISION


SIMON BERNSTEIN IRREVOCABLE	) INSURANCE TRUST DTD 6121195	)
)
Plaintiff,	)
v.	)
) HERITAGE UNION LIFE INSURANCE ) COMPANY,	)
Defendant,	)
 		)
) HERITAGE UNION LIFE INSURANCE ) COMPANY,	)
)
)
)
)
)
)
(	Counter-Plaintiff,	)
,-	v.	)
) SIMON BERNSTEIN IRREVOCABLE  ) INSURANCE TRUST DTD 6121195	)
)
Counter-Defendant	)
)
and,	)
)
FIRST ARLINGTON NATIONAL BANK, )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trnst, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
successor in interest to "LaSalle National ) Trust, N.A., TED BERSTEIN, individually ) and as alleged Trustee of the Simon	) Bernstein Irrevocable Insurance Trust Dtd. ) 6/21/95 and ELIOT BERNSTEIN,	)
)
Third Party Defendants	)
)
)




Case No.13 cv 3643

Honorable Amy J. St. Eve Magistrate Mary M. Rowland





INTERVENOR   COMPLAINT FOR DECLARATORY JUDGMENT BY INTERESTED  PARTY BEN.JAMIN   P.  BROWN, CURATOR AND  ADMINISTRATOR  AD LITEM OF TIIE ESTATE  OF SIMON L. BERNSTEIN
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(	ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
v.	)
)
TED BERNSTEIN, individuaJly and as ) alleged Trnstee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd. 6/21/95    )
)
Cross-Defendant	)
and	)
)
PAMELA B. SIMON, DAVID B. SIMON  )
both Professionally and Personally, ADAM ) SIMON both Professionally and Personally, ) THE SIMON LAW FIRM, TESCHER & ) SPALLINA, P.A., DONALD TESCHER    )
both Professionally and Personally,	) ROBERT SPALLINA both Professionally ) and Personally, LISA FRIEDSTEIN, JILL ) IANTONl, S.B. LEXINGTON, INC.,	) EMPLOYEE DEATH BENEFIT TRUST,  )
S.T.P ENTERPRISES, INC., S.B.	) (	LEXINGTON, INC., EMPLOYEE DEATH ) BENEFIT TRUST, S.T.P. ENTERPRISES, )
INC., S.B. LEXINGTON, INC.,	) NATIONAL SERVICE ASSOCIATION, ) INC. (OF FLORIDA) NATIONAL	)
SERVICE ASSOCIATION, INC,	)
(OF ILLINOIS) AND JOHN AND	)
JANE DOE'S	)
)
Third Party Defendants	)
-··----·--· ---------------- --- )
)
BENJAMIN P. BROWN, as Curator and ) Admi nistrator Ad Litem of the Estate of     )
Simon L. Bernstein,	)
)
Intervenor.	)

INTERVENOR COMPLAINT FOR DECLARATORY JUDGMENT BY INTERESTED PARTY BENJAMIN P. BROWN, CURATOR AND ADMINISTRATOR AD LITEM OF THE ESTATE OF SIMON L. BERNSTEIN


(_

2
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(	NOW COMES Benjamin P. Brown, as Curator and Administrator Ad litem of the Estate
of Simon L. Bernstein ("Brown"), by and through his undersigned counsel, and states as follows for his Complaint for Declaratory Judgment pursuant to Fed. R. Civ. P. 57 against the purported Simon Bernstein Inevocable Trust DTD 6/21/95 (the "Trust") and Heritage Union Life Insurance Company:
INTRODUCTION

1. This declaratory judgment action is filed pursuant to Fed. R. Civ. P. 57 and seeks a declaration that there exists no designated beneficiary of the life insurance policy proceeds at issue in the instant action and that the proceeds of the policy must be paid to the Estate of Simon Bernstein, currently pending in the Circuit Court of Palm Beach County, Florida.
PARTIES AND JURIS.DICTION

2. Benjamin P. Brown is an Intervening Pruty pursuant to Fed. R. Civ. P. 24 and is a
(
'-	resident of Palm Beach County, Florida.

3. The purported Simon Bernstein  lrrevocable  Insurance  Trust  is  alleged  in Plaintiff s original Complaint to have been established in Chicago, Illinois.
4. Heritage Union Life Insurance Company, a Minnesota corporation, is the successor corporation to the insurer that issued the life insurance policy (the "Policy'') at issue in the instru1t litigation.
5. The death benefit payable under the Policy exceeds $1 million dollars.

6. This Court has jurisdiction over this matter in that it is a civil action wherein the

patties are all citizens of different states and the amount in controversy exceeds $75,000.00. 28

U.S.C. §l332(a).



(
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(	BACKGROUN D
7. Simon L. Bernstein, a resident of Florida, died in September of 2012. His estate was admitted to probate in Palm Beach County, Florida on October 2, 2012. Letters of Curatorship in favor of Benjamin Brown were issued on March 11, 2014. (A copy of the Letters
of Curatorship filed inthe Probate Comt is attached hereto as Exhibit A).

8. At the time of Simon Bernstein's death, there was in effoct a life insurance policy issued by Capitol Bankers Life Insurance Company as policy number 1009208 (the "Policy"). The Policy's cunent proceeds  arc $1,689,070.00,  less an outstanding  loan. (See Dkt. No.  17 at
17).

9. After Mr. Bernstein's death, several of his children filed a Complaint  in  the Circuit  Comt  of  Cook  County  claiming  a  right  to  the  proceeds  of  the  Policy  as  alleged
 (
c
)beneficiaries under a purported trnst they describe as the "Simon Bernstein Irrevocable Insurance Trnst" (the "Trust"). The Bernstein children acknowledge that they have been unable to produce an executed Trust document under which they assert their rights. (See letter  of Third Party Defendant Robert Spallina, Esq. to Defendant Hel'itage Union Life Insurance Company, attached as Exhibit B).
10. Defendant, Heritage Union Life Insurance Company, as  successor  to  Capitol Bankers Life Insurance Company, removed the case to this Coutt on June 26, 2013 and filed an Inte11)leader action pursuant to 28 U.S.C. § 1335(a), in conjunction with its Answer to Plaintiff s Complaint. (See Dkt. No. 17). Inits Complaint for Interplcader, Heritage asserts the following:
"Presently the Bernstein  Trust has not been  located.  Accordingly  [Defendant] is not aware whether the Bernstein Trust even exists, and if it does whether its title is the "Simon Bernstein Trust, N.A.," as listed as the Policy's contingent beneficiary (or otherwise), and/or if Ted Bernstein is in fact its  trustee. In conjunction, [Defendant] has received conflicting claims as to whether Ted Bernstein had authority to file the instant suit on behalf of the Bemstein Trust."
(_
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(
(Dkt. No. 17 at  20).

11. On May 23, 2014, Mr. Brown was appointed Administrator Ad Litem to act on behalf of the Estate of Simon L. Bernstein (the "Estate") and, more specifically, directed by the Probate Court in Palm Beach County "to assc1t the interests of the Estate in the Illinois Litigation involving life insurance proceeds on the Decedent's life." (A copy of the Order Appointing Administrator Ad Litem is attached hereto as Exhibit C).
12. Plaintiff cannot prove the existence of a Trust document; cannot prove that a trnst was ever created; thus, cannot prove the existence of the Trust nor its status as purpmted beneficiary of the Policy. Inthe absence of a valid Trust and designated beneficiary, the Policy
proceeds are payable to Petitioner, the Estate of Simon Bernstein, as a matter of both Illinois and Florida law. See New York Life Ins. Co. v. RAK, 180 N.E. 2d 470 (Ill. 1962) (where beneficiary
(	no longer existed, proceeds of life insurance policy passed to the decedent's estate); Harris v.
Byard, 501 So.2d 730 (Fla. Dist. Ct. App. 1987) (in the absence of a named beneficiary, no basis in law for directing payment of insurance policy proceeds to anyone other than decedent's estate for administration and distribution).
13. Intervenor Benjamin P. Brown seeks ajudgment from this Court declaring that no valid beneficiary is named under the Policy and that the proceeds of the Policy must thel'efore be paid to the Estate.
WHEREFORE, Intervenor, Beqjamin P. Brown, as Curator and Administrator Ad Litem

on behalf of the Estate of Simon L. Bemstein, requests this Co1.ut to enter judgment as follows:

A. Declare that there is no valid beneficiary designated under the Policy;

B. Declare that the proceeds  of the Policy are payable to the Estate  of Simon

Bemstein;
(
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c	c.		For  Intervenor's  costs  and  expenses  inc1med  herein,  including  reasonable attorneys' fees, and such other and further relief as this Court deems just and

proper.



Dated: June 5, 2014


Respectfully submitted,


/s/ James J. Stamos
One of the attorneys for Proposed Intervenor, Benjamin P. Brown, Curator and Administrator Ad Litem on behalf of the Estate of Simon L. Bemstein

James J. Stamos (ARDC 03128244) Kevin P. Horan (ARDC 06310581) STAMOS & TRUCCO LLP
One East Wacker Drive, Third Floor Chicago, IL 60601
Telephone: (312) 630-7979
Facsimile:  (312) 630-1183

(











(,
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I HEREBY CERTIFY that on June 5, 2014, I electronically filed the foregoing with the Clerk of the Court using CM/ECF. I also certify that the foregoing is being served this day on all counsel of record identified below via transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized manner.



















(













(
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLOIUDA

PROBATE DIV.
CASE NO.: 50 2012 CP 004391 XXXX SB

IN RE: ESTATE. OF SIMON L. BERNSTEIN,
Deceased.
[image: ]

LETTERS OF CURATOR.SHIP IN FAVOR OF BEN.JAMIN BROWN

WHEREAS, Co-Pct'Sonal Representatives of the Estate of Simon L Bernstein were permitted to resign by Order of this Court on Febmary 18,2014. A copy of the Order is attached het\jlo as Exlunit "A"; and
WHEREAS, this Court found it n for the appointment of a Cumtor and appointed

(		Betyamin Brown, Esq. as L'urator of thls Estate on Fe.bma.ry 25, 2014. A copy of the Order is attached hereto as Exhibit "B";and

WHEREAS Bertjamin Brown as Curator appointed by Ord·of this Coiut has perfonned all acts prerequisite to the issuance of LeUt.'IS of Cumtorsbip as alegally qualified Curator of the Estate of Simon L Bemstein;
NOW, TI.IBREFORE, I the undersigned Circuit Judge do grant Benjamin Brown Q1ereinafter

Curator), the Curatorship of tbe F.state of Simon L Bernstein with thefollowing powers:

(a) To collect and preserve assets ofthe Estate;

(b) ·Toadminister the assets ofthe Estate;

(c) To evaluate all discovCiy nx1uests related to the Decedent for the purpos of asserting objections and pdvileges on behalfof the &tate, ifnecessary;
(d).	To appear on behalf of the Estate in the following two cases: Case No. 502012CAO 13933

(Circuit Court, Palm Beach County, FL) and Case No. 13CV3643 (U.S. Dist Ct. Northem Dist.,

 (
 
A
 
EXHIBIT
)(
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(


Illinois),
Fw1:her, pw"Suant to Fla. S{at. §733.603, Curator shall proceed expeditiously with the duties descnbed herein and e;i;,cept as othervdse specified by the Florida Probate Code, or ordered by the · Court, shall do so without adjudication, Order or direction of the Comt. The Curator may invoke the jurisdiction of this Court to resolve questions concerning the fatate or its administration.
DONE AND ORDERED in Chambers at Delray Beach, Palm Beach County, Florida,

this	day of March, 2014.








 (
(
)Copies furnished to: .

Maitin Colin, Circu\uth\'dg'C ' ·	\M
 (
.
uoGt.
 
Mf\R\
.
 
cm
.
):..· H	ll
\1


Alan Rose, Esq., PAGE, MRACHEK., 505 So. Flagler Drive, Suite 600, West Palm Beach, FL
33401, arose@p_m-law.com and mchandler@pm-law.com;	·

John Pankauski, Esq., PANKAUSKI LAW FIRM, 120 So. Olive Avenue, Suite 701, West Palm
Beach, FL 33401, comtfJljngs@pankauskilnwfinn.com;

Peter M. Feaman, Esq., PETER M. FEAMAN, P.A., 3615 W. Boynton Beach Blvd., Boynton Beach, FL 33436, service@feamanlaw.com;

Eliot Bernstein, 2753 NW 34t1i Street, Boca Raton, FL 33434, lviewil@ivie1yit.tv:

William H. Glasko, Esq., Golden Cowan, P.A., Palmetto Bay Law Center, 17345 S. Dixie . Highway, Palmetto Bay, FL 33157, bill@palmettobaylaw .com.
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1NTim CIRCUlT COORT FOR PALM BEACH COUN.l'Y, FL


IN RE: ESTA1'E'OF SIMON L. BERNSTEIN,

DClceased.

[image: ]
Petitioner

vs.

TESCHER & SPALLINA> P,A,, (and all partie. 1 associates and of cotinsel); RODERT L, SPALLINA (both personally and professlonnlly); DONAI,D R. . TESCHER (both person11lly and professiollADy); 'l'.IIEODORE STUART BERNSTEIN (as alleged
personal r(lprC1Jentaflve, trustce1successor trustee)
(both pe1·s01ltllly nod professlonUY)I et, nl.

PROBATEDIVISION

CASE NO. 502012CP00439000CXSB DIVISIONt IY (COLIN)


Respondents.

[image: ]
(	ORDl!:R ON PETITIQN FOR RE§IGNATION A.fill DISGHARGE
Thia cause was heard by the Court on the co-Pe1·sonal Representatives' Petition for
Resignation and Discharge on Febrmey 18,2014, and the Court. having heard arguments ofoounsel, . and otherwise being fully advised in the premises, ORDERS AND ADJUDGES AS FOLi,OWS:
.	.
1.	The Petitioners• request to accept their resignation is ACCEPTED. Tho co-Perso1ial

RepresentQtives' Letters of Administration arehereby revoked.	·	.
.	I!,'I MA-f'-t.Af	'-f	'),£> f l..i  . .
2.	.	L· ••d1	Q :iMvtft; 1atu.4Rta eUa'e erdQJ'AftHe eppwt
tho resigning co-Per.sonal Rep1·esentatlves shall deliver to the sucoo$sor fiduciary all property of the Estate, real, personal, tangible or intangible, all of the documents and records of the Estate and allrecords associated with anyproperty of the Eslate,·regardless ofwhether suoh property has been previously distributed, transferred, abandoned or otherwise disposed of.


-1-
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.•
,

3. The Petltl011e1·s' requt to reserve l'Uling on their discharge is ACCEPTED.

4. The re,signjng co-Personal Representatives sball file an accounting and a Renewed Petition for Discharge withi11 sixty (60) days after the date hereof, which Renewed Petition for Dlsohal.'gc shall be .verified and recite that the letters of adntlnistration have been. revoked, the
resigning co-Personal Representatives have surrendered all undistributed Estate assets, records,
.	.	.
documents1 papers and other property of or conceming the Estate to the successo1·fiduciary as set
fo11h above, and the nmount of compensation pnld or to be paid by the resigning co-Personal Rupresentatives pursuant to Probate Rule 5.430(g). Such accounting shall include cash and transactions fro.m the commencement ofudministration of the Estate and ending as of the date the accounting is submitted.
5.	The resigning co-Persoual Representatives shall serve notice of filing and a copy of
(
the aceoU11ting and Renewed Petition for Discharge on all interested partie:rnnd thenotice shall state
that the objection to the Renewed Petition for Discharge must be filod withfu thirty days after the later of sevice of the petition or service of ihe accounting on that interested person pursuant to
(iifj)Probate Rule 5.430(1).
ji	6	The successor Personal Representative or Curator is authorized to pay a $ 	
 (
1
)'  J ;Jj Jt	'1e(  o the ace lm	t whom t	to
(,;/.c.,-ti
('3 \ \ ,...	r vide

 (
n
\
)sJt'--{) (
cA

.
a11 be s  · ot to


court	val.

t<J. '	DONE AND ORDERED In Delray Beaoh, Florida; this T

0	Cit'Cttl
cc!Parties on attached seryice list



(

i·
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SERYICE LIST


Theodol'e Stuart Bernstein (e-mail) J,ife Insurance Concepts
950 Peninsula Corporate Circle, Suifo 3010 Boca Raton, Florida 33487

Eliot Bernstein (U.S. Mail)
2753 NW 341hstreet
Boca Raton, Florida 33434
Lisa Sue Frledsteln (U.S. Mail) 2142 Churchill Lane
Highland Pal'k, Illinois 60035
Pamela Beth Simon (U.S. Mail)
950 North Michigan Avenue, Suite 2603
Chicago, Illinois 60611
Jill fantoni (U.S. Mail) 2101 Magnolia Lane
(	Higliinnd Park, Illinois 60035
'-	Donald R Tesohe1·(E-mail)
4855 Technology Way, Suite 720 Boca Raton, Florida 33431
Mark R. Mancerl, Esq. (Ewmail) Mark. R. Mance1i, P.A.
2929 East Commercial Boulevard, Ste. 702
Fort L.auderdalo, Florida 33308

Alan B. Rose, Esq. (E-maU)
Page Mrachek Fitzgerald Rose Konopka &
Dow PA
505 S Flagler Dr Ste 600
West Palm Beach, Florida 33401
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IN TIIB CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLOIUDA PROBATE DIV.
CASE NO.: 50 201.2 CP 004391 XXXX. SB

IN RE: ESTATE OF SIMON L. BERNSTEIN,
Deceased.
--------.		,/

ORDER ON "INTERESTED PERSON" WILLIAM STANSBURY>S MOTION FOR THE APPOJNTMENT OFA CURATOR
. OR SUCCESSOR PERSONAL rutPillisENTA.rtVE:
.	.	. ·	'

THIS CAUSE came on to be heard by this Honorable Court on Wednesday, February 19, 2014, on the Motion of William StanSbury, as an "Interested Person" in the Estate, For the Appointment of a Curator or Successor Personal Representative, and the Court having received evidence, reviewed the file, heard argument of counsel, and being otherwise duly advised in the
premises,it is .

ORDERED and ADJUDGED:

1. The Motion of William Stansbury is hereby granted.

2.	The Court hereby appoints Benjamin Bro Esq., Matwiczyk & Brown, LLP,
625 No. Flagler Drive, Suite 401, West Palm Beach, FL 33401 as Curator of this Estate pursuant
 (
-
)j_

to §733.501 Fla. Stat. (2013) and Florida Probate Rule 5.122(a).	!

3,	Reasonable fees for the Curator are capped at $350.00 per hour.
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4.	Fee payments will be mado in $S,000.00 increments, Any fee req1ie.sts in excess
of that amount for any given period Will require a court hearing,
5,	In accordance with §733.501(2) Fla. Stat. (2013), bond is hereby set in the

amount of $

f'/ b!'w- V .




DONE and ORDERED in West Palm Beach. Palm Beach County, Florida on this
_ day of Feb1uary, 2014.





c	Copies to:

.	.	C:\GM6) & DA EO
 (
5
)MARTIN COLJ.rt	i0\4
Circuit Court Judge r£B 'l	.
 (
wi
n
)JUDGE dl'IR\ \NH. col\N

Alan Rose, Esq., PAGE, MRACHEK, 505 So. Flagler Drive, Suite 600, West Palm Beach, FL
33401, arose@pm -law.co111 and mchandlcr@pmMlaw,com;

John Pankat1ski, Esq., PANKAUSKI LAW FIRM, 120 So. Olive Avenue, Suite 701, West Palm Beach, FL 33401, @urt:filings@J?ankauskilawfum .com;

Peter M. Feaman, Esq., PETER M. FEAMAN, P.A., 3615 W. Boynton Beach Blvd., Boynton Beach,  FL 33436, se.ryice@feamanlaw.:QQm;

Eliot Bernstein, 2753 NW 3.f.lh Street, Boca Raton, FL 33434, iviewit@lviewit.ti•;

William H. Glasko, Esq., Golden Cowan, P.A., Palme.tto Bay Law Centei 17345 S. Dixie Highway, Palmetto Bay, FL 33157, bHl@palmettobtwlaw .com.
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AT'IORNl!\'S
DON/itoIt TESClifiR ROHl!RT J.. 5PALllNA L.< UnEN A. GAL\IAI

13ocA vn.LAGI! Co11roR.'-TU Cf.NTER 1
485) Tr:<:Hi'IOl.OGY WA\', Sl.llJT: 720
Boe:,\ RATON, F1.01t1DA 33431

Tm. 561-997 ·7008
FAX: 561-997-7308
TOl.l flll!I!: 888-997-7008
WWW. TECllERSPAl.LINA .COM





5VPl'Olff S'li\FF DlANE DUSTIN l<IM8ElllY MORAN
Sul\NN TF.snmi


Dectin ber 6, 2012

YlA J?J\.Cfil_l\4:U,.E: 803-33-
Attn: B1·ee
Clnims Depa11me111
Heri tage Union Life Insurance Compan) I 275 Sandusky Road
Jacksonville, CL 62651

Re:	lnsnred: Simon L. Bernstein
Con trRct No.: 1009208

Dcnr Bree;

(	1\i: pe1· our earlier telephone convel'salicm:
We al'e unable lo locate the Simon BcrnsLein Jrrevocablc lnsurnncc Trust dated June l ,
J 995, which we have spent much time searching for.
"	Mrs. ShMey Bernsl in was the initi11I beneficiary of the 1995 trnst, but prcdt ceascd Mr.
Bernstein.
The Bornstein childreu nre the secondary beneficiaries orthe 1995 11·us1.
We ure submitting  the Letters of Administration  for t he Estate of	imon Bcrns1ei11 showing that we n re the n11111ed Personal Representati ves of t he Eslnlc::.
We would like lO have the proceeds from the Heritage pol icy released lo our firm's trust accoun1 so thn1 we can make distributions 111nongst the five Bernstein children.
If necessary. we will prepa re for Heritage an Ag1·eemont and Mutual Release amongst
_ all the child1·c11.
We ;:ire enclosing the SS4 signed by Mr. Bernstein in ) 995 lo obtain t h!.! El N number for
the 1995 trnst.

l'f you have any questions with regard to the foregoing, please do nol hesilote t1 <:Ollt<\ct me.







RLS/km

Sincerely..
&xvo. Pllj1wltn
ROBERT L. SPALtlNA	.	:


 (
EXHIBIT
8
)Enclosures
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c  [image: ] FROM:Peter M. Feam11n P.A. 7M666il. T0:?.741416 00 /2.3/2014 10:43:41 # 17697 P.Ooa/U06
IN THE cmcuJT COURT OP THE PIFTEEN'rH JUDICIAI,, ClRCUl'r
IN ANO FOR PAL.M BEACH COUNTY, PLORlDA

iN RE:	CASB No.: SO 2012 CP 01}4391 XXXX SB
PROBATE DIV.

 (
_
)R$TATfi OF SIMON J..: BBRN$TEIN,
Deoo«11lld,



_../



ORllER Al'POf N'flNG ADMJNIS'l'RATOR AD LtTM TO AC:T ON BEHALF Oll 'l'JlE .ESTA'f E Of SIMON L. BERNSTEIN
·ro ASSERTTHE INTERESTS OFTH R ll:STATE IN 'n BILLINOIS
UTIGATION (CASI!; N(>, 13CV3643, N,t>, lLL. lt, DIV.) INVOLVINO
J..Jll'ft rn URANCF,J>goc;l\.WS o.l'HE DEC!fp&NT'S LIFE

TH IS CAUSP. OOtM boftire this Honcmlhlc Court on Mny i31 2014 upon lhe Curntor'a
Aniended Mt.itlnn for lt'l&lruQtlQl\ti/Dctonnlnlltion reurding F..etato Entitlotncnt to Life IMuranco
(
'	Proocoos and upon th(IJ Petltlon for App<11ntmcnl uf Admlni111 utor Ad Litc.m' filed by Wlll111m

St1t11$b\1ry, in the lJ.$. DietrJot Cou1'( c.1su 11tyltld Slrmm J!t1n>.Yt11/n lr·1·mcqhfo l11sw·a11 '<I Trust f.J7'1J Ol21!V5 11 ff(lr/l(lg/J U11um /,lft1 lnsuru>iCJ<t, Case No. 13-cv-03643, currentl y pendi ng in the United Stute& Dlstril.lt Court for tht' N 111J1crn Dfatl'lot Court nf 11Unole, und tl1e Court hnviua hca.rd 11rgumont of r-ounsol nnd ln1lng othcrwisa duly advised In tltc prtlmise&, It Is
ORDERED IUld ADJUDOlm thut

I . Tui> Court 11ppolUt$ Bcmjamht P. Brown. E$q., who is ourruntly .serving ni; Curator, as lhl) Adininistntt<>r Ad Lltcm on behrut' of tho Eslata, of Simon L. lcrnslcin to llS$6ct the irtlurctn of tltu listutc In the Illinois Lltlgqfon involvlug lifo lnsuronu proceeds on tho Dtictldent's Hfo in tho U.S. District C<1u1t onse tyled Simon Bern.vtetu Jrrel'<JCXlhl<! bwtwllnc
1>'ust DrD 6/21/9S v. J-lqr/tugtt Unf1>11 llftt 111.,unmc:e, Case No. 13-cv-03643, pcmding. In the
Unite<! States District C(l\lrl·for the Nortltoro Ditrlct Court of Illinois.

 (
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I
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c
)1 11v1111,1 "'u' 1u1, 1 t1n11111n rJ\, /i>40UU4 I U,'l/41418 00/23/2014 10:44;0/ #/TBB7 P.04/000





2. For tho reuson and subject to the eondltlona .\!tilted on lh6 record during the.hearing, all
fco.. und t1oets inourted, including for the Curator !n conncotion with his wo1·1< as AJrninJstratQr


Ad. Litm and any wunsel cotaimid by tbl) Ad111'11IB1tator Ad Lltem
1
WfUhun St11TJsbul'y.

wiJJ initlnlly be bon1q by


3,	Tho Court will COH11ldt1r 1my sub.!!tJquent Potltion for Fees and. Costs by William St11nsbury as nppropti'!te under Florida !aw.
DONE ANO ORDBRED in Palm Bl.-l1tch County, l?forlds. thl 2]day of Mny,
2014.





(	CC1pia.1·w:

MAf:TIN Cl---
Clroult Court·Judae

Alou R.o:ni, R\lq .. J.'AQE, MRACUUE<... 505 So. Ffo(lll)I' Prive, Sul10 <100, W4.1t l'olm Beach, FL l3401, IJ'. l Knd l!.\l' Jlinl1m·	llJf
Jahn it1111kiwHki, PJ1q., l'ANl<AUSKl LAW PIRM, 120 $l, Ollv11 Avei11101 Suile 701. We1.1 Pulm (jcn11h, P'f. 33401,
!llll1llllluutrcv11nnko•LkllHldion.oUJu    1	.
Pe1•r M. l'urunAu, Rliq,, Pl'.ffRR M, FOAMAN, P.1\.1 J61.S W. "Soy111011 Bc11oh Olw.I,, Jlbynton Dc11Uh, Pl. 3436.
fol\1141.\V.l:qCUi	.
1!1101 Dcmtoln, 27S3 NW 34•• Sireet, BO!ln Rnton, ltL :13434, AWrl...««1111/1:'!£.!!.J.r,·
WUll!lnl.H, GIMko,    q., Ooldon CoWKn,P.A.. Pnloumo B11y Uiw Cunhn; 1734S S. Dixie TH11hw11.,v, l11d11111110 B11y,
FJ., 31:17, bill um.n1n.ut!J.ubwylq ;
John J!, Mar.riK.'luy, o'll•i JJO Clemn«11 S1., Suite 213, Wt:Kt l':ilm l3611uli. Fl. 3340i1.LillJruwJ1npr1·L'<.tlVl11w,ttnm: SU1\j11111t11 .I', Urown, fl.'l<f,, M11lwiu7Y'1< & 1.!n.wm, J.l,P, fi2S Nu.Pl11gldf Drlv11, 1iui1Q 401, Wc,,t Pnlm Beach, FL 3)401,  .lili1twmo!hmltl.Yi&.11111
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(		IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN  DISTRICT O:F ILLINOIS
EASTERN DIVISION


SIMON BERNSTEIN  IRREVOCABLE	) INSURANCE TRUST DTD 6/21/95,	)
)
Plaintiff	)
v.	)
) HERITAGE UNION LIFE INSURANCE ) COMPANY,	)
)
Defendant.	)
---------------------------------------------------- )
HERITAGE UNION LIFE INSURANCE     )
COMPANY,	)
)
Counter-Plaintiff,	)
)
v.	)
) SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95,	)
)
Counter-Defendant,	)
and,	)
)
FIRST ARLINGTON NATIONAL BANK,  )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
successor in interest to LaSalle National	) Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A ., TED BERNSTEIN, individually and ) as purported Trustee of the Simon	) Bernstein Irrevocable Insurance Trust Dtd. ) 6/21/95, and ELIOT BERNSTEIN,	)
)
Third-Party Defendants.	)





Case No.  13 cv 3643

Honorable Amy J. St. Eve Magistrate Mary M. Rowland


JACKSON'S (1) ANSWER TO COMPLAINT AND (2) COUNTERCLAIM AND THIRD-PARTY   COMPLAINT FOR INTERPLEADER

Defendant,  Jackson  National   Life  Insurance  Company  ("Jackson"),  as  successor  in

(_	interest to Reassure America  Life Insurance Company, successor in interest to Heritage Union


Case: 1:13-cv-03643 Document #: 240-14 Filed: 05/21/16 Page 3 of 12 PagelD #:4221
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(		Life  Insurance  Company,  makes  the  following  (1)  answer  to  Plaintiff's  complaint  and  (2) counterclaim and third-party complaint for interpleader:
ANSWER

1. At all relevant times, the Bernstein Trust was a common law trust established in Chicago, Illinois by the settlor, Simon L. Bernstein, and was formed pursuant to the laws of the State of Illinois.
ANSWER:   Jackson lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
2. Ted S. Bernstein is the Trustee of the Bernstein Trust.

ANSWER:   Jackson lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
3. At all relevant times, the Bernstein  Trust was  a beneficiary  of a life insurance
(
policy  insuring  the  l ife  of  Simon  L. Bernstein,  and  issued  as  policy  number  1009208 (the

"Policy").

ANSWER:   Jackson lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
4. The Policy was originally purchased by the S.B. Lexington, Inc. 501(c)(9) VEBA Trust (the "VEBA'') from Capital Bankers Life Insurance Company ("CBLIC") and was delivered to the original owner in Chicago, Illinois on or about Decem ber 27, 1982.
ANSWER:   Jackson lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
5. At  the  time  of  issuance  and  delivery' of  the  Policy  in  1982, CBLIC  was  an

insurance company licensed and doing business in the State of Illinois, and the insured, Simon L.

 (
(
) (
l
)I	Bernstein, was a resident of the state of Illinois.
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(		ANSWER:	Jackson lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
6. Heritage subsequently assumed the Policy from Capital Bankers and thus became the successor to CBLIC as "Insurer" under the Policy.
ANSWER:   Jackson lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
7. In 1995, the VEBA, as owner of the Policy, executed a beneficiary change form naming LaSalle National Trust, N.A., as Trustee of the VEBA, as primary beneficiary of the Policy, and the Bernstein Trust as the contingent beneficiary.
ANSWER:   Jackson lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
8. S.B. Lexington, Inc. and the VEBA were voluntaril y dissolved on or about April
(
3, 1998.

ANSWER:	Jackson lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
9. Upon the dissolution of the VEBA in  1998, the Policy ownership was assigned and transfened from the VEBA to Simon L. Bernstein, individually.
ANSWER: ·	Jackson lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
10. At the time of his death, Simon L. Bernstein was the owner of the Policy, and the Bernstein Trust was the sole surviving beneficiary under the Policy.
ANSWER:	Jackson lacks sufficient information and knowledge to form a belief as to the truth of the allegations of this paragraph and therefore denies the same.
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(	1 1.	The insmed under the Policy, Simon L. Bernstein, passed away on September 13,

2012, and on that date the Policy remained in force.

ANSWER:	Jackson admits the allegation of this paragraph.

12. Following Simon L. Bernstein's death, the Bernstein Trust, by and through its counsel in Palm Beach County, FL, submitted a death claim to Heritage under the Policy including Simon L. Bernstein's death certificate and other documentation.
ANSWER:	Jackson admits the allegation of this paragraph.

13. The Policy, by  i ts terms, obligates Heritage to pay  the death benefits to the beneficiary of the Policy upon Heritage's receipt of the due proof of the insured's death.
ANSWER: Jackson admits it, as a successor to Heritage, is obligated to pay the death benefits to the beneficiary(ies) of the Policy, but denies that the remainder of paragraph  13
accuratel y and fully states the obligations of a beneficiary in submitting a claim under the Policy,
(
and/or when the obligation for Jackson to make such payment becomes due and therefore denies

the same.

14. Heritage has breached its obligations under the Policy by refusing and failing to pay the Policy's death benefits to the Bernstein Trust as beneficiary of the Policy  despite Heritage's receipt of due proof of the Insured's death.
ANSWER:  Jackson lacks sufficient information and knowledge to form a belief as to the true beneficiary of the Pol icy, resulting in it tendering the death benefit funds to the Court and filing its interpleader counterclaim and third-party complai nt, and thus it denies the allegation of this paragraph.
15. Despite the Bernstein Trust's demands Heritage has not paid out the death benefits on the policy to the Bernstein Trust.
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c		ANSWER:	Jackson  lacks sufficient information and knowledge to form a belief as to the true beneficiary  of the Policy, resulting in it tendering the death benefit funds to the Court

and  filing  its  interpleader  counterclaim   and  third-party  complaint,   and  thus  it  denies  the allegation of this paragraph.
16. As a direct result of Heritage's refusal and failure to pay the death benefi ts to the Bernstein Trust pursuant to the Policy, Plaintiff has been damaged in an amount equal to the death benefits of the Policy plus interest, an amount which exceeds $1,000,000.
ANSWER:	Jackson denies the allegation of this paragraph.

WHEREFORE, Defendant, Jackson National Life Insurance Company, as successor in interest to Reassure America Life Insurance Company, successor in interest to Heritage Union Life  Insurance  Company,  respectfully  requests  that  it  be  dismissed  from  this  lawsuit,  and
requests such other and further relief as the Court deems just and proper.
(
COU NTER-CLAIM   AND THIRD-PARTY  COMPLAINT FOR INTERPLEADER

INTRODUCTION

1.    Jackson National  Life Insurance Company  ("Jackson") brings this counter-clai m and third-party complaint for Interpleader pursuant to 28 U.S.C. § 1335(a) and Federal Rule of Civil Procedure 14, as it seeks a declaration of rights under a life insurance policy for which it is responsible to administer. The proceeds from the policy (the "Death Benefit  Proceeds") have been tendered to this Court.
PARTIES AND VENU E

2.	Jackson,  successor  in  interest  to  Reassure  America  Life  Insurance  Company ("Reassure"), successor in interest to Heritage Union Life Insurance Company ("Heritage"), is a
corporation  organized  and existing under the laws of the State of Michigan,  with  its principal

(	place of business located in Lansing, Michigan.	Jackson did not originate or administer the
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(		subject life insurance policy, Policy Number 1009208 (the "Policy"), but inheri ted the Policy and the Policy records from its predecessors.
3. The Simon Bernstein Inevocable Insurance Trust Dtd 6/21195 (the "Bernstein Trust") is alleged in the underlying suit to be a "common law trust established in Chicago, lllinois by the settlor, Simon L. Bernstein, and was formed pursuant to the laws of the state of Illinois."
4. Ted S. Bernstein is a resident and citizen of Florida. He is alleged in the underlying suit to be the "trustee" of the Bernstein Trust. Ted Bernstein is further, individually, upon information and belief, a beneficiary of the Bernstein Trust (as Simon Bernstein's son).
5. Eliot Bernstein is a resident and citizen of Florida. He has asserted that he and/or his children are potential beneficiaries under the Policy as Simon Bernstein's son, presumabl y
under the Bernstein Trust.
(
6. First Arli ngton National Bank is, upon information and bel ief, a bank in Illinois

that was, at one point, and the purp011ed trustee for the "S.B. Lexington, Inc. Employee Death Benefit Trnst'' (the "Lexington Trust"). The Lexi ngton Trust was, upon information and belief, created to provide employee benefits to certain employees of S.B. Lexington, Inc., an insurance agency, including Simon Bernstei n, but it is unclear if such trust was properly established.
7. Uni ted Bank of Illinois is, upon information and belief, a bank in Illi nois that was, at one point, a named beneficiary of the Policy. To date, Jackson has not determined the current existence of this bank.
8. Bank of America, N.A., is a national banking association with its principal place of business in Charlotte, North Carolina. Bank of America, N .A. is the successor in interest to LaSalle National Trust, N .A., which was a named beneficiary of the Policy.
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(		9.	The "Simon Bernstein Trust" is, upon information and belief, the Bernstein  Trust listed in paragraph  3, above, and was a named contingent beneficiary  of the Policy.   However,
based  on  the  variance  in  title,  to  the  extent  it  is  a  separate  trust  from  the  Bernstein  Trust referenced above, it is named separately .
10. Subject matter jurisdiction  is proper in accordance with 28 U.S.C. § 1335(a).

11. Personal jurisdiction  is proper over Ted Bernstein because he, purportedly as Trustee of the Bernstein Trust, caused this underlyi ng suit to be filed in this venue.
12. Personal jurisdiction is proper over First Arlington National Bank, United Bank of Illinois, and Bank of America in accordance with 735 ILCS 5/2-209(a)(l) because each, upon information and beliet:transacts business in Illinois.
13. Personal jurisdiction  is proper over Ted and  Eliot Bernstein  in accordance with

735 ILCS 5/2-209(a)( l 3) as each are believed  to have an ownershi p interest  in the Bernstein
(
Trust,  which  is  alleged  in  the  underlying  complaint  to  exist  underneath  laws  of  and  to  be

administered within this State.

14. Venue is proper Ill this District pursuant to 28 U.S.C. § 1391(b) in that a substantial part of the events giving rise to this interpleader action occurred in this District.
FACTS

15. On December 27, 1982, upon information and belief, Capitol Bankers Life Insurance Company issued the Policy, with Simon L. Bernstein as the purported insured (the "Insured").
16. Over the years, the Policy's owner(s), beneficiary(ies), contingent beneficiary(ies) and issuer changed. Among the pai1ies listed as Policy beneficiaries (either primary or contingent) include: "Simon Bernstein" ; "First Arlington National Bank, as Trustee of S.B. Lexington, Inc. Employee  Death  Benefit Trust";  "United  Bank  of Illinois";  "LaSalle National
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c	Trust, N.A., Trustee"; "LaSalle National  Trust, N.A. "; "Simon Bernstein  Insurance Trust dated
612111995 , Trust"; and "Simon Bernstein Trust, N.A."

17. At the time of the lnsured's death, it appears "LaSalle National Trust, N.A." was the named primary beneficiary of the Policy, and the "Simon Bernstein Trust, N.A. 11 was the contingent beneficiary of the Policy. The Policy's Death Benefit Proceeds are $1,689,070.00, less an outstanding loan.
18. Subsequent to the Insured's death, Ted Bernstein,  through  his Florida  counsel (who later claimed Bernstein did not have authority to file the instant suit in Illinois on behalf of the Bernstein Trust and withdrew representation), submitted a claim to Heritage seeking payment of the Death Benefit Proceeds, purportedly as the trustee of the Bernstein Trust. Ted Bernstein claimed that the Lexington Trust was voluntarily dissolved in 1998, leaving the Bernstein Trust as the purported sole surviving Policy beneficiary at the time of the Decedent's death.
19. I-Ioevcr, Ted Bernstein could not locate (nor could anyone else) a copy of the Bernstein Trust. Accordingl y, on January 8, 2013, Reassure, successor to Heritage, responded to Ted Bernstein's counsel stating:
In as much as the above policy provides a large death benefi t in excess of
$1.6 million dollars and the fact that the trust document cannot be located, we respectfully request a court order to enable us to process this claim.

20. Presentl y, the Bernstein Trust still has not been located. Accor4ingly, Jackson is not aware whether the Bernstei n Trust even exists, and if it does whether its title is the "Simon Bernstein fnsurance Trust dated 6/21/1 995, Trust," as captioned herein, or the "Simon Bernstein Trust, N.A.", as listed as the Policy's contingent beneficiary (or otherwise), and/or if Ted Bernstein is in fact its trustee. In conjunction, Jackson has received conflicting claims as to whether Ted Bernstein had authority to file the instant suit on behalf of the Bernstei n Trust.
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(		21.	In addition, it is not known whether "LaSalle National Trust, N.A." was  intended to be named as the primary beneficiary in the role of a trustee (of the Lexington and/or Bernstein
Trust), or otherwise.  Jackson also has no evidence of the exact status of the Lexington Trust, which was allegedly dissolved.
22. Further, Jackson has recei ved correspondence from Eliot Bernstein, attached as Exhibit 1, asserting that he and/or his children are potential beneficiaries under the Policy, (presumably under the Bernstein Trust, but nonetheless raising further questions as to the proper beneficiaries of the Policy), and requesting that no distributions of the Death Benefit Proceeds be made.
COUNT I- INTERPLEADER

23. This is an action of interpleader brought under Title 28 of the United States Code,

Section 1335.
(
24.     Jackson does not dispute the existence of the Policy or its obligation to pay the

contractually required payment Death Benefit Proceeds under the Policy, which it has tendered into the registry of this Court.
25. Due to: (a) the inability of any party to locate the Bernstein Trust and uncertainty associated thereunder; (b) the uncertainty surroundfng the existence and status of "LaSalle National Trust, N.A." (the primary beneficiary under the Policy) and the Lexington Trust; and (c) the potential conflicting claims under the Policy, Jackson is presently unable to discharge its admitted liability under the Policy.
26. Jackson is indifferent among the defendant parties, and has no interest in the benefits payable under the Policy as asserted in this interpleader other than to pay i ts admitted liability pursuant to the terms of the Policy, which Jackson has been unable to do by reason of uncertainty and potential competing claims.
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(		27.	Justice and equity dictate that Jackson should not be subject to disputes  between the defendant parties and competing claims when i t has received  a non-substantiated  claim for
entitlement to the Death Benefit Proceeds  by a trust that has yet to be located, nor a copy of which produced.
WHEREFORE,   counter-  and  third-party   plaintiff   Jackson   National   Life  Insurance Company respectfully requests pursuant to 28 U.S.C. 1335 that this Court enter an Order:
a. That counter-defendants be temporarily enjoined during the pendency of this suit and thereafter permanently and perpetually enjoined  from commencing any proceedings or prosecuting any claim against Jackson in any state  or federal court or other forum with respect to the Policy;

b. That  judgment   be   entered   i n   favor   of  Jackson   on  the   Complaint   in
lnterpleader;

c. That upon determination that the proper parties have been made subject to this suit, Jackson be excused from further attendance upon this case, be dismissed
from this case with an express finding of finality pursuant to Rule 54(b) of the
(	Federal Rules of Civil Procedure;
d. That Jackson be awarded actual court costs and reasonable attorneys' fees incurred in connection with this interpleader action to be paid out of the admitted liability deposited by it with the Clerk of the Court; and

e. That Jackson be granted such other and further relief as this Court deems just and appropriate.

JACKSON NATIONAL  LIFE INSURANCE COMPANY,
By:	Isl Alexander D. Marks
One of Its Attorneys

Frederic A Mendelsohn (ARDC No. 6193281) Alexander D. Marks (ARDC No. 6283455) Burke, Warren, MacKa y & Serritella, P.C.
330 N. Wabash Ave., 2211d Floor Chicago, Illinois 6061 1
312-840-7000
312-840-7900  (facsimile)

(
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c	CERTIFICATE O:F SERVICE
The undersigned, an attorney, states that on June 26, 2013 he caused a copy of the foregoing Answer to Complaint and Counter-Claim and Third-Party Complaint for lnterpleader to be filed electrnnically with the Northern District of Illinois electronic filing system, and electronically served upon the following:

Adam M. Simon
The Simon Law Firm
303 E. Wacker Drive, Suite 210
Chicago, IL 60601





1434759. I

 	Isl  Alexander  0. Marks 	
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Capitol Bankers Life
CAPITOL BANKERS LIFE INSURANCE COMPANY
A Stocli.. Com1,uny
Horn!! Office:    Minneapolis,    Un ne<>la Businc:s Office:    Milwn ukl.!c, Wisconsin


Policy  Number lni;u red
Plan








[image: ]



Sum ln'Urcd Age & Sex Policy Date








 (
(
)De11r Policy Owner:
This policy ltllS been written In readable ialJ8Uage to .help you understand Us terms. As you read thnniuh the policy, remember the wards ..we", und "our" tl)fcr lo Capital

Bankers Llfo Jnsur.mcc Company. Sim:ilarly,
the Owner o( this policy.

tho

words "you"and "your" refer to you,

Wn win, $Ubjecl to lhe hmns of f hh policy, pay !he death benefit  to the 'Beneficiary whon due pwof of the lnsUJod's death is n:cci\'ed  at our Business Offic:e. The terms of this policy are c:ontl!i11Bd on this and the following pages..
A Policy Sllmm;uy l• on the other side of 1hi page, A Tabla of Contents is im;ide the
back  covDr;	v
Por service or information on this policy, contact the agent who sold the policy, any
of our agency offic:es or our Business Office.
YOU liAVE A RJGST TO RETURN THIS POUCV. If you decide not to keep this policy, n:tum it within ten days after you receive it. Jt may bo1e1urncd by delivering
or mailing U  to our Businoss Office or t1> any of our authorized agena.. Upon t<ilum,lhci policy wm ba ll$ though It find never b\!&n issued. We wUI pi:omptly refund any premium
paid forlt.
Signed for Capitol Bankers Life Insurance ComJ)My at Milwauk"', Wi&i;onsln.
Slnter!!ly yours,

 (
[
)/fd	G
President




vri:e Preident


j).#-



CURRENT VALUB LlFE
Whole Life Insurance for an Initial Torm- Rcnuwblu AnnUBlly during Life of ensured -
Cash Surrender Values - Options to Change Prc:snlunn and Sum ln	-­
Premiums Payable durlng Ufe of Insured· Nonpartc;.ipatlng
Premtums, benefits ond policy values may vary from thos illustrated on the issue
Pale. See Put 4. ''Renewal Op!lons" and Parl 10, "Basis of Our Cornpu lotions.''
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Ahn11t  this Summary





 (
(_
)'The Type of Pollc-y

POLICY SUMMARY
Thi s11111mary bricll)' high lii:h111 i;c>m" of _the 1najo111olh:y provisions. Sh1.:"
ll\I \$ u summ:iry, lnly t hu lle1allr.1I rrnvl. fm1J or r hc pollL'y wlll cunuuJ. See thosi: provis;o11 for foll inf'omi:1tlnn 111111any limit or u:lriction th111 llllflly. T11 loc111c 1hli.1111licy' 1m1l'lion:;. LL'I<: 1hc Tubk of ('on1ents Oil 11111 insit.h: or th hllck l'OVCT. Your )IOllL'}' 1, a llllll .:ontnu.:t htl\Vl'l'fl
yuu nm.I us. You  lmulll. 1h1m:fo1\', READ YOUR POL:CY C'ARl:J..U L LY.
TIris pulh:!{ rnuy ht.• coruinucd in force un1il th<i hmtrl!cl dh1s. It fa issued
rnr 1111 lnlt lal •n11 or one yc:ir. hut yuu lu111l' th•• rlgh1 lo r 11.,w It.The

bmwnr 111111 r1.im1u1m: muy be

chunr.0:11

ul  1b11 "nd of    nch Policy Ycu.


)  G:.111ranteed and Current R11te3
)



Li(etlttle Deneflrs




P.nyment OJl!iur-s.


Exc1usio111;.


P1e111ium Pny1m::nt&
and Grace l'erlnd

W will p:ty ,i dcwth h ·no:rit {f thl! lns11r11<l dil!J: Whili: lhr I'llli\!y Is in fu rci.:,
Wi: l.\l\Ufltl\IC<' 11 r:rl•' h:ill' far c11lc111nll11 J1rr.m111m5 for lire hcud'its u ndo:r thl$ policy,  Ir our c11m:n1 ruk  basi:i is lower. w will chnrg.i  tower pre· miu ms 1'(1r th1• S!llll hcru:fir.s. Wt: nmy  chungt! mn  rurrcnt  roli; l>asi  ul   lh end or :111y Policy Yo::ir. Ir wtt lncr.,.:iso: our current rnlc: bnsl$, yo111 pre· ml\lm will bu hlglwr. h111 llL"\'11r :1mn• t ha.n t he prmlum 011 tlrc111111ru11lc d
bu sis.
l'J\l'rL' !It•' 1>lhi:r ril!hts uv:1ilnhk whit•• lht!' Insured Is living, Thi:s ind nlc;
"'  The 1ight 10 .a5lgn thi11 policy.
'"·Thi.! right h> clumgc tin:Owm:r I.Ir 1111y Do:nt1lki11ry. "'  'The right to .mrro:ndt•r this policy  for Its valu'.
"' The rht to mk.u 1011111;.
The policy u.lu lnclude5 a number of'P11ym1mt Options. These provill(
alll•rnntll Way!'. 10 p:I)' lhi.: dC:ltl\ hcncl'll OT lhl' 11n11>Unl (>ll)IUb)I! llJlOll
surrcndur nl' t1111 l)L>llcy,
l-';rym.:111 or b1mefl1s n111y ti affcctcll liy 01111!r provisions 111 1hi poll.-y. For l!llllmpl1•,  cc The 11mvllo11 In Pan I .ihoul  uiclde. .:11n1cNl11hililY and mlst111cm.:nt or use or •11x.
Pn:rnfums :1re payblc In advulll:C thiri11J: rhc llli:lim.: of 111.- lnun:d. w allow a 31·day grac.l' period  t'or ;;>ny nmn1 u!' c:rch prumiurn  nl'ler  t he l'ir.t one. If a premium i1101 p11it.I b)I l hi.: end of the gruc.: pr:rlud , the polic:y will t:1r,;1: u of the du,• dllh'cir 111111 1mmh1m. F.vn I( lhe policy lu1mc.
$Uml! hcnclllx 1n11y h 11v11llahfo  :1; 1ic,;1:ribc1l in Pu rt 5. In uny evenl, you
wlll hevi: the righ1 ro n•lrn;mt.11hi policy• •ubjtl'l tn tlm req11irdmm1. sru tcd In Part 5.
This pnliry umy l."<lnl:rin rillc:rs which  im:hnfr added bcm.:fi1 ur
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The Plll'ties Jnvolved­
lllSUred, Owner. Bencficiuy. Irrevocable Beneficiary
















c

Polley D.a1e, Issue Date. Renewal  Date, and Policy  Year

.-i

Part l Deimitions and Basic Provisions	''
The lnsu red is t he person whose !lfo t his policy insures. The insured may be 1he Ow ner of th is. polic', or someone else may be the Owner.

Thi! Owner is r he person named a:: Owner of thi:1; policy in the applica· lion, unless later changed as provided in t hi11 policy. The I nsured will be the Owni:r If no other pc.:r. on is na med  as Owner. If more than one person is named as Owne r. I hey m ust act jointly  unless they and we agree oth1;1rwisc. Whenever t he word5 ••you " ;md ..your" arc used, they refer to the Ownl!.r.

A Beneficiury Is u ny person nam1al on our records to receive proceeds of this policy after the Insurud dies. There may be differenc classes of Boneficlarle , such as Primary and Contingent. These classes 5ct 1he order of pa ·mcnt, There may bu more than one Beneficiary  n a ch1ss.

Unless you  provld otherwisr?, :iny death benefit  t hat becomes payable und"r  t his polky will be paid  in equ;il share.1to the Beneficiaries liYlng at the death or the- Tnsun:d. Payment:> will be made successively in the fol­ lowing  order:
a. Primary Benclii:iaries.
b. Contingent Beneficiaries. if any, pro\'idtid no Primary Jlcncficiary is
lMng a t  th   deat h of th11 J nsured.
c. The Owner, or t he Ownllr's e11ccu tor or ad minist rator, provided no
Prlrnruy or Contingent Ben!!f1c:l:iry Is llving at the death or the Insured.

Any  Beneficiary  muy  be named  an  lrre\•ocablc Beneficiary.An lrrevocablr: Beneficiary  i one whose eonnl is need ed to change that Beneficiary. Also, t his Biinc:ficiary must consen t to t he exercise of cerl11in other rights by  t he Owner. We discuss owner:ship in Part 2.

Two important datt!s (shown on t he Schedule Page) an the Polley Date and lhc Issue D111e. Usually t hey arc l hll s11me date.

The Policy Date 1s th.: starting point for d etemiinlng premium due dates, Reni:wal Dates and Policy Years. The first Renewal Date is one year after t he Policy Drue. The period rrom thi: Policy D;ite 10 the first Renewal
Pa w. or  from om: Renewal  Date  to  t he  nexl, Is callod  a Policy Year. A Pollc:y Year doi.?s J'lol include t he Renewal Date at L11e end of the year.

ihlll pollcy Is l-sued for un Jnitlal cerm of one Polil.?y Year. Il may be renewed for udditional t erms of one Polley Year While the lnuurcd is alive. We d i:scllS$ rnewal In Parl 4.

The lssm: Date is used to detennine the start of the :;uicldc and conlii:slM ability periods. We discuss coore1tabllity and suicide below, The bsue Date- will b c.-arller than the Policy Date only if this policy includes a
rider which provides tem porary term life Insurance for a period bc(oro tho Policy Dale.

Page 1
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Polley a. Le8A1 ContTaat





Llmlu on Our Righi lo
ConCff t This Policy








Suicide Exclll51on


Miss1,.1emen1 of Ase or
Sex







Meaning of In Full Force-,
Lapse and In Fon:e










Home Office and Business Offic:e






Rlshts of Owner
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This policy Is a legal cont ract between you and us, The entire contract con­
$ists. of the spplicalion and the policy, whkh Includes any attached rtdeis. We have Issued t hls policy in return for the applh:allon and the payment of premiums, Any change or waiver of its terms must be In wrlHng a nd signed by our Prsident, a Vice President, our Secretary or an Assistan t Secretary to be effective.
We rr.!I)' on all i;1111emt!nl maJ.: l'ly or for the f nllrcd  In tll wrhtcn applkilt ion. Thcsu    tatements arc eonr.ideri:d  to be  repNscntati<>n  and  not wu rrant les. We ca n con1 ·st the vohd it y uf 1hi1' policy  for any ma1cri:1l ml:>rL'pn•scntalion of u fi11 1. To Liu sc>. howevi:r. thll' m1$rt pn:s1:n11nio11
must  b( contain    In t he writ t.:n apph·:ir ion and u copy of tht: a pplication
must be attacht:d to tJtls pc>llcy when Jt is issur.:tl.
We ..-a nnal i:ontc:;t thr.: \·ulld1ty ol' t his pohcy. cct:pl for railurc t o pay premiums. ul'tcr it ha:i bcl.'n in l'orn• c.l urin" t h.: llfo1im.: of thc f n$;ured for t wo yr.::i.rs  from it Issue Dtllr.!,

If w11hln twC> y.:a rs from th lssur: Du111 thr.: lusun."d dies by suicide, wh111hcr sane or insane, 1hv 1unoun t we: pay will b11 llmlta:d 10 lhi.! pre· miu m$ paid lc:11:1 any policy tlcbc.
If the dace of bJrth or the sc1e ol' the Insure() has been mi.,s1111ed in the ap· plicnt ion. we  will adjust  t he benefits under  chis puli.:y. \f the bcneflls pur· chased by tha prtmiums  paid  wauld have been lower at the correct age and sex, we will recalculate lh benefits sn c hat  lhe F.ndowm1mr Benefit  for
each Policy Yt:nr is 1101 c'hlmged. If t he benefits purchased by the premiums paid would  huve been higher 3t  1he corrcc1 age and sex,  we w\11 recalculate the benefits su th;it  Ille amoun( at rli1k  ror each Polly Year is not changed.
{Endowment Benefi t :ind arnuunt ut nsl.:.arr.! tle rined  tn Part 4.)

Th is policy will bl! ..in full rorcc" from the lssut! Du te. provfdl!d t he first pri:mium due i!i paid whih: rhc Insured is:allvc:. lt will contin UI! "In
l'ull for..:.:.. 0>11 Ion!!- uc .di r•r<lmiu ms ur p111f.I whl."n due. We dicuss premium due dali:s in Purl 3. It also conl inucs in full force for J l days uftcr tht: due date: of an unpnilt 1m:mium. I I' t he u np11 id premium is not paid by C hen, this policy will "laps ··us of 1h.:11 due d:ue. Them, ar wil! no longcir bl! in
full force.
lapse Is not ncci!s1aril>' 1hu !Ulml! .as termination. When u  policy  lapses, t he
!nsurnnce may cc:rminatc or It mny cont inuu fur a llmit cd time or amount If insurancc ce>n1im.1c after lop:;e, we say I hat  1hc policy  remain ".in force". hul no longc:r In full lurc.:c:. We d l:;cuss Jap.sc in Pa rr 5.
Wr:. arc chart rrc:d by t ho.: St.111c of .Minnesota and have a li:gal office, k now n
as our Hvmc: ()fficc:, in Minnc::.i pol1s, Minncrota. Our op1rn11ions are cond uctc.:LI <1t our Businu:;s Offl..:c:. 735 N. Waler Slro?ct, Milwaukee. Wisconsin. Our mail aJc.lri:i;i; is P.O. Box .:?016. Milwa ukct.', Wisconsin 53.'.!0I.

Part 2. Ownership
While the: lnsured is living, you rnuy exercise all rights given by this
policy or allowed by us. These rights include assisning this policy.

Page 2
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ch:mulng Bencflcfarics, cluinging ownership. t:nJoying all policy  bcn l'ils and cxun:ising nil pc>licy options.

The consunt of nny Irrcvoc:uble Bl?ncf'lciary is needed to exer<!lsc any pulley rlght UKCCllt 1111;Y!ghl lo:
· Change the freq uency of prcmillm puyments,
· Change butween J'Cgular prcmiurns und ullcrnutc premium plans.
· Change the runcwur option.
· Borrow on thli; policy to puy o premium on this policy.
· Rclnhsll! thi5 policy aftu r lapse.


Assigning Tliis Policy






Changing the Owner or Ueneficlary

(


This policy may be 11ssJgnod. Bu t for uny u:;:o;ignmcnt to be binding on us, we must recive a signed copy of it at our Busine$S Off ice. We will not be responsible   for  lht! validity  ot' any  asslgnmenl.	·

Onct'l we receive R signed copy, your rl.Bhls anti du lnlerest of any Bcne­ ficlnry or any other person will be s11bjec1 to the as. ignmcnt. An as.'dgn­ mcnt Is subject to any policy dubt. \Vo discuss policy debt in Part 7.

Th¢ Owner or uny Beneficiary may ba changed during cl10 lnsurud's lifo­ Ume. We do nol limit the number of changes lhat may be made. To mnke a chan.gc, :a writ ten request, snrisfuctory to us, musl be rc<:elvcd at our Business Officc•.The change will take effo<:t as of thu dute the rcquust is signed, even if the Insured dies before we receive It. Hach change will be sut:joct to any payment wu mude or other acHon we look before recclvlns tho rcquust.
Part 3. Premium Payments

When Premiums Are Due	Prcmlu ms aru thu paymen ts 11ccded to keep this policy in full force.
Premiums for tmch Policy Year   re payubh: in :advimcc during the lnsure<J's Ufctlmc until the und of tho PoUcy Yeur. Thu finn premium Is duu on the Policy l)utc. The Orsi premium  for a rem:wal Policy Ycnr js due on thi: Rc11ewaJ Dati:. Bach subseq uent premium I!; due wJ1cn the period covcretl by thu preceding premium ends. l.!ach pr.,mium Is due on the Rnme.day <>f lhc month as the day shown in the Polley  Date.

Regulor Premium Paymenrs	Regular premiums may  b paid  n nnually, scmiannuolly, quarturly or
mont hly. The frc:q"cncy oJ' puy.mcnts muy be changed by giving us odvoncu written llOliCll. A cha nge may also be m11dc :is of uny premium
due date, witbout   notice,  by  paying  t he  rcgulur  premium  for thu  frequency wantud,  However. no premium  may  be  puhl  for 11 period  beyond   the next Rcnew11I Dace. Our consent is needed  if any change will resul1 in 11 rcguolr premium  of Jess t han  $20.

A semiannual premium Js $0.'.22 plus 51 .5% of tl\e annual premium. A quarterly premium is SO. 52 plus 26.5% ()f the nnnual premium. A monclaly prllmium ls $0.70 plus 9% of tin annual prumiu m.
Alterna te Premium Plans	We provide a number or ahurnatc premiu m pfa ns. These include o pre-
1mthorl;u:d check l>ayme.nt i>lan. These plum; arc govcrniid by the ruliis and rates we s1:l. Our t."Onsent Is needed  10 parllcipatll In uny avallablu plan.

CVt.-180
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Grace Period





Promlums for Re11cwal Policy Years





Where to Pay Premiums



c	Risht tu  Renew

lf an alternate premium plan is terminated, regular monthly premiums wlll then be pay.able.

Af ter the first premium has been  paid for any l>olh;y Year, we 1dlow a 31 day gruce perjod  ro pay each following premium. This mcan:1 that each premiu m after lhc first    an be pale.I wit hin 31 days after Its due date, During this grace period  the policy remains in full furcC'. If a premium  is not  paid hy the end of this grace period, the policy will lap:ic a of lhc premium due dat\!, We discuss lapse in Part 5.

Premiums for t he fir.st Policy Year arc shown on the Schedule Page. The premiums for a renewal Policy  Year may d iffer from the premiums for  lh prior  Policy  Year.  We  discuss your  Renewal Optlon!I in Parr  4. The wuy  we compute  renewal  premiums  for the  policy,  excluding any  otlachcd  rider,
ls dcscrlbed in Part I 0, The premium for continuing nny ridllr iK shown on tile Schedule Page. We will notify you of the renewal premiums before each Renewal Date.

E:lch premium afrcr the lirst ono Is payable at our n uslncss Office. A receipt for premium payments signed hy one of our orticurs wm be given upun  request.

Pad 4. Renewal Options
[f this pt>llL"Y is in ft1ll rurcc on a Renew:il Dale, it may be renewed for an additional Policy Year by paying a rcnl)wal premium. Payment must  be

made wltldn 31 duys or

t he Renewal Oare. If the I nsured dies wit hin that

3 J du.y period, th.ls policy wlll be rcnt:wcd au1c.>malkally, but a renewal premium  at the regular  mont hly frequency  will be deducted  from the death   lxmefit.







Endowment Benefit








Electing a Renewal Option



CVL·\110


The bcncnt:. and prr::mlums for a renewal Policy Year may change from those In the prior. term. They will depend on the Renewal Option uluctud. Renewal Opllons arc discussed below, Also, Wll m;iy use a ra te: ba:;f s which is more favorable to you thun the rate basis we guara ntuu In t his policy. Rate buse:;, and 1he way we compute renewal bcnl!f'ils and premiums. are discussed In Part J O.

An EnduwmerH Benefit will bi: payable at tho end of  hc Polley Year. Lf t he poli1,,-y is not rcnewcd, the Endowmen t Benefit, le :my policy debl, wlll bu paid in one sum to thi: Owner.

Ir t he polic.:y Is rcnewcd,  the faidowment Benefit  wlll not be paid, but a new Hn<lowmcnt Benefit will be  payable at the end of the new Pnllcy Yc:ur. The Bndowmunt  Benefit  for the first Policy  Yr is shown on the Scheduk  Pugc. Our proccdu rti  for computing tho  Endowmllnt  Benefit  for rcncwnl Polley Yers ii; dlscusslld In Part  I 0. We wlll notify you of t he rencwnl F.ndowrnent Duncfil before cnch RenuwuJ Date.
You may i;hoo5u u  Renl!wal Option by notifying u in wrJclng while lhc insuroc.1 ls a\ivu and not Jatl)r than 31 duys n rt1:r t he Renewal Da te. Any oplion yQu  choose will apply u ntil :another option Is eleclcd. If no option 11115 bt!en chosen, Option 13 will apply.
Pagc 4
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An'lo\lnt o.t Risk

....
In discussing Options D, E and F, we use the phrase "amount ot risk,''
The amount al risk for a Polley Year Is  he Sum Insured Jess C he Endowment   Benefit.


Option  A		Minimum   Premium  Option. The  Sum  I nsured   for the new  Policy  Year will hll th11 prior Sum Insured  less any policy d11bt repaid  from the En­ dowment  Hunef11. Howcvttr,  the new Sum lnsured will not be Jess 1h11n  thll  EndQwment  Benefit ut  thu  end  of  thu  new  Polley Year.  The premium for  the  now  Policy Year will  be  the smallest  level premiu m  which  would permit  the poJJcy  to be renewed  for tlle new Sum I nsured  for  the lifC' of the lnsurud,  In <:omputing  Otis premium,  we wUI assume  that  tbe ra te basii; used  for the renewal Policy Yea r will also be used  for future renew.al
Policy Years,

Option  B		Cuarnntced  Premium  ()pdon. The Sum Ini;urcd  for the new Policy Yaar will bo the prior Sum [nsured lcs any policy dobl repaid  from tho En­ down11m1 Benefit. However, the new Surn Insun:d will not be less. lhan the Endowment B11ncfla at lhe end of thu new Policy Ycur. The premium for the new Polley Ye11.r will be th.: sm111lc!!I level premiu m which would purmit the policy to be renewed for thu new Sum Insured for the life of the Insured. In computin!J thlli premium, we wlll a5sUme that the guoran· teed rale basis will be llst!d  for future renewal Polley Years.

 (
(
)Option C		Specified Premium Option. Thct premium for the new Policy Year may be any amount you select, but not less than the premium required undur Option A. The Sum Insured for the new Policy Year will be the prior Sum lnsured less any policy debt repaid from the Endowment Benefit, The
new Sum Jn:iured will not bo kss than lhc lfodowmcnt Benefit a l the end of the now Polley Year, however.	·

Option  D		Increasing Benefit Oplion. The Sum Insure<! tor lhe new Polley Year will be> changed so thal the amount al risk for the new Policy Ytiar wlJI be
the amount at risk rl?r thu prior J>olJcy Yc11r. 'f ht1 premium for the new
Policy Year will be the smallust ll-.vel premium which would pennit the · policy to be runcwcd ior t he- new Suin Insured for the life of the Insured, ln compu t in.11 this premium, we will ns. umc that the n1.tu basii; used for t he renewal Polley Yuar will 11lso be used fOr future renewal Polley Ycan;,


Option E


Excrn Premium Op1lon. The premium for the new Policy Year may be any amo\lnt you select, but not Jes:; thon the pn:mlu m req uired \lnder Optl<.m J), Thc: Sum Insured for th new Policy Year will be changed i;o thDI lhe amount al risk lot the new Polley Vear will be the amount at risk for the prior Policy Yc11r.


Option F		Change In Benefit Option. Tht.l Sum Insured may bl! changed to any amount you select. The premium f<>r 1bu new Policy Year may be any amou nt YOll select, but not less than the ptemium 1equlrcd under Option
A for the new Sum Insured. Wbun this option rs chosen, you may alo
spei.ir}:changes lo be mad1: on 1atcr Renow1d Dahis. Any chun.ao which would Increase the amount u t risk may be made only with O\lf consent, howovllr, We may require .a wrirron appllcudon, glving evidence of insur· nbility of thu lnsurcd, 10 Increase the amount at risk. Ir an application Is. require<!, we will have t h" sam rights to contciit tho valldily of the In·


CVL- UIC>
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crease, or ro limit the amount of the Increase we will pay in the event
of suicide, as if we had isued a separate pc,lllcy for the Increase in the
<lmount at risk.
Annual   Reporl	Before each Renewal Da le: while this policy is in full force, WO wm give
you an Annual Report for this policy. This -report will show the following
items:
· The Sum Insured, Endowment Bencfjt and prumlum  for the currc:nt
Policy Year.
Thu Renewal Option in effccl and the Sum Insured, Endowment
Benefit and premium for the next Policy Year under this option.
· Any policy debt as or the date the report  i:i prepared.
· The minimum l1wel renewal premium under our current rate basis (Option A) and under the guanintced rate basis (Option B).
· Any change In our current rate basis for tile next ·Policy Year, and its
effect on values for lhc nexr PoHcy Ye;ir.

 (
c
)Jlluslrations		This policy includes il T-able of Jlluslral/vc Values. The Table foJlows the Schedule Page. lt is based on the Renew•!Option tn effect when t his policy was Issued. The 1·able shows values which would apply if t he guaran•ecd rate basis were used for an renewal Policy Yean. tr you. pay the premiums shown in thlsTnblti lllld clo n<>t cliangc the Sum Insured , then thi: ac:tu1d policy values will be at l¢ast as large as thoso shown in th.e Table. If you cllooso to pay smaller premiums, however, then the policy

values may be sm11Jler

than

those Ulustratcd.


Upon request, we will provide an illu10tratlon us of the next Renewal Pil e or future premiums, Sums Jnsured  ond Endowment Benefits under any Renewal Optipn.

Part 5. Lapse and Reinstatement


What Happens lf This Policy La pses


If any premium is not paid within 31 days after its due date, lhis policy will lnpso as of rht due dare of tha t premium. We call this premium duu date t he date of lapse.

Suveral things can occur when tliis policy lap:1cs. First, this policy is no longer "in full force." If there js no cash surrender vuluc as of the date or lapse, the insurance wm t1:mitnate. But If there is .a cash surrender valuu, ii
wlll automa tically be used as a net single premium 11t tile attained age of the Insured to provide either ex.tended term insurance or paid-up life insur.incu and the policy wlJI cont inue ••;n rorc;c."

These two lypes of Insurance arc explained bulaw. Either will begin as of the date ofl11pse.

Exlended Tec.m Insurance-	This 15 11 level amount of  m1u ram:c for 11 llmitcd period of time. Tho
amount of insurance Is thu Sum lmmred on the dtc of fnpsc lc!I any policy debt, Thu ci1sl1 sunonder vnluc on thi: da te of lapse detennJncs the period of t ime rhat extundcd term Insurance wJIJ b1' providqd. The lnsurani:e tumilnates :it 1ho cm.I of lhlR period.
Paga 6
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Paid·Up LtCe Insurance






Which Type of  nK\lnlnce
Applies












(
Riders Not Included


Policy Rights After Uipse


Reinstatement

















cvi...1eo

This is a le\•el amount of insurance for the Jifolimc of t he I nsured. Thu ea11h surrender va lue on tile dahl of lapse 1.h!termincs the amount of puid· 1.1p life insurancc t hnt will be provided. The amount of paid·up Ure Insur­ a nce may not exceed  the Sum Insured on the date of lapse lllss uny
polii:y debt, however. [f the cash surrender value is Ju ry.er tha n the vuluc
of t he m;ixlmum pald·Ull liic insurance. t hen the pald·up insurance wlll be endowment insurancc ror the max.imum amount.
We 11uh1matlcally proviqlc extended term lnNuranc11. But in the following situations, we provide  paid-up life insurance instead ;
· The amount of paid-U p life insuruncc cquuls or is more t hun  t he umount  of extentlcd  1c. rin  insuruncu  thnl would  be provided, or
I
· The umount of puld-!up life  insura nc:c  is ot !cu.st  $1,000 and  a  written request  for pi.iid-up lfo insu rance  Is Ti!CUived  at our Business Office l:>cforll' the end of 62. dayi1 after the date ofJapse, or
..  Thiii policy is in a spcial premium class. The policy is in a i;pecial premium ch1ss only  f shown on lhe Schedule Pago.

If p11ld·up life lnsurancb js req uested and lhe lni;urcd dlui:; within 62 days after lhc date of lapsu. lWll  wlJI provide extended  term  insurance if it provides u larger deuth'bcncfit  on the date of death. But, Ibis wiU 11appen only If 1he extended tdnn insunmce could have been  elected on the dace of lapse.

Extended term insurance and paid-up life Insurance benefits do not apply to llny ridllr auuchlld tp this policy, unless i;per;[!Jcally provided In that rider.

Whih: this policy Is in (orcc us exttmded term Insurance or paid-u p life insu rance, all the right granted by ii ure sllll available, unless t his policy states othcrwist:.

After this policy has 14psed, ll may be reinstah:d - that ls, put back in
rull force,   However, t)le policy ca,mot be reinstntcd if it has been surnm· dered fur its cash surri:mh?r value, Rcimnatemenr  must  bu made wllhfn five years after the da e of lapse and during the Insuri.>d.'11 !ifctime, Also,
oalrl policy  debt  must be repajd  or rcinstalcd  wllh  lntcrcs1, rrom  the date l:lpse.to  the  d;itc of:rciinswtc:mcnt.   ln tcrcs1 will  be  at  the  rate usiid  for
policy loans. Further lcquircrnents depend on when t his policy is
reinsta ted.	:

Prom   l Rcinstatemen   -This Ir. reinstatement within 152 days aOcr the dato o  lapse. lividcnc   oi insurability is not required. All overdue premiums must be pnjd.

 (
or
)Later Reinsta.temunt   :  This is reinstatement  more than  62 days,aftur thi: da le	lBp!lc. Ev1Jonce or lnsurabllity 11atisfac1ory to us is rcq uirc:d.
All overd ue premium m ust be paid wilh intert from their duo da\es to lhc date of roinstal!Cmcnt. ln ltrest will be at lhc n1te used for policy
loa ns.	I
Paga 7
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lti&hl t<O M:ike Loans






Maximum Loan AvalJablc



Interest





(_
Repayment






Policy Debt Limit









Right to Surrender




Policy Value

CV.L•lSO

Part 6. Policy Loans
Aflct tha finll Policy YcAir, loons can be made on thb1 policy at any lime while it is in full force, Loans can also ht! mud11 if :it is In Core al'tcr lnpse as pultl·up tmmrance. HowL>vcr, thu policy must be properly assignd to us before 11ny loan ls mbde, No other collateral 1!1 needed. We may delay
gran ting nny loan for u1> to six monthe;, cxc:epl for a loun lo pay pr11mi11ms
on Ihis policy or any other policy we issue. We rerer to all outstancJlni: loa ns lcs unearned  Interest  as "policy debl."

The maximum policy loon is an amounl uquaJ to the cah surrender value un t he next Renewal Dntc 1011$ any premiums due bcroro then. Any amou nt due us on the dale of the loan wfll be subtracted from the loan. Jnti:rcsl
due on t he loan will also be NUbtr:u:ted. Wt! will poy thu bnla ncc.

The inhm:si ra h! for loans ista1ed on lhe Schedule Pae. lntcrest to the next Runuwal Du te is due in advance wlum 11 loan is m:idc. If interest is not puid when due, it wJll be 11cJ<led to the policy dchl and will bl!a r Interest .at rile same rote.

JI' any policy debt ls repultl, any u nearned interest on the amount repaid will be: credited lo the loan amount. Any unearned inccrcst will be u1.h.Jed lo the death benefit if the Insured die. 11 will be uddcd to the cm:h :mr· render valu&1 If the policy is mnrcndcn:d or lapses.

Policy debt m11y be repaid anytime while thi11 polh:y'is in l'orcu. lt may not be repaid after lbc lm1ured c.lles. (f lhere is any policy debt oi1 a Rcnewlll Date, fl will bu repaid out of the l!:ndowmanr Bcnel1t. I n liu of
this au1omatic repayment, any policy d  bl uulstundfog on a Renewal Dace may bu repaid in cash within 31 days al'ter the Renewal Date, but lntl!rC!lt must be paid to the dnte of repayment. lf this is done, we will calculate
·the beni:fil und premiums for the next Policy Yeor as if repayment had
b1rnn mndu on thu Renewal Date.

Policy debt may not equal or exceed the pollcy vuluu. If thi11 limil 1:'1 reached, we can tcrmlmlttl  lhh; pollcy. To tcrmlnntu for thls rua!IOn  we must mail wriUcn notice to t he Owner and any assignee shown on our Jccor<ls at thlr last known addrci1 e11. Thh notice will st11tt1 an amount tha t will bring the pollcy debt back within the lf mil. If we do not receive
payment within 3J day& after lhe date we malled the notice, this pulley
will tcrml11ato at the end of thom 31 day11.

Part 7. Cash Surrender
Thfs policy may be surruml1m:d for its cash surnmder v11lue any  time before the I nsured  dies, Surrender will be effective on the date we receive this flOllcy and a writton surrundcr request, Sll lisfaotory to us, a t our Buslne$.'> Officu. A later cffoctlvc date m.iy be cle<:tcd in the surrender request,	·

The policy value on any Renewal Da to fs the Endowment  Benefit  If the policy Ill In full force. The policy valuo on the fir:1t Rnewal Date: L shown
l'age 8
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.·I
·'t on the SchcduJu Page. The policy value on any later Renewal Date will depend on thu n:ncwal option elected. This Is discussed in Part 4.	' ·

The policy vaJue Clln be computed nt any  lime during a Polley Year. J n  that case allowance will bu made for the period  of time since the last
Renewal Date and for any premlu,ms paid for any part or that Policy Year.
1r thls policy is in force after lapse, the policy v11tue nt any time is the
reserve for tho insurance provided. Seu ••f art   J O. Basis of Computations."

Cash Sunender Value	Thu cash surTCnder value is the Policy value less any policy debt.

We cornpu te all tile amounts t hat go into t he cafih surrender value as of the effective da tc of surrender. However,  in two situations the policy value is compu ted as of   n earlier date. First, If lhis policy is surrendered within  62 days after the duo da le of an unpaid prmium, the value will not be less than  it was on t hat due date. Second, if the policy is surrcn· dered within 30 days aCtur 11 Renewal Date w hile cx1c11ded term insurance
or paid-up life insurancQ is In cff1:ct, the value will not be lc5S than i1 was on 1hat Renewal Date. Wo ui;c those earllcr dates only ir a higher Cd- sh surrender valul) results.

 (
c
)How We Puy		Th cash sur.render value muy be paid In one 11um, or It may be applied unclor any payment option clec1ed. See "Part 9. Payment of Policy Procccd11.'' We may doJay paying the cash i;urcender value for up to siJc months from the date the request and Ihis policy arc received at our Bu3lness Office. If payment is delayed for 30 days or more, we will add intllrcst to it. The amount of interest will be lhe same as. would be paid under Option 4 of the payment options for that period of lime.

Part 8. The D.eath Benefit


Amoun1 of the De11th Beneffl


Thu death bencfjt Is the amount of money wo will p11 y whan clue proor of U1e haun:d ':;death is received at our Bui.incs. Offh:e. The amount of
the death benefit will be determined as of the date of deu r h. Any amounts paid lo us arter that date will b refl,lndcd. Any payments rnado by us
after that date will be ded ucted from the death bcmcnt.

lf t he lnsured dies whUe th is pollr.:y Is in full force, the basic death bonurtt i11 the Sum lnsun:d for thu Polley Vear in which deu th occurred. lf the InM1red dfas while this pollcy ls. In force after lapc. t he basic duuth bcnont will be the amount of extended term insurance or paid-u p life insurance. The death b1mefit is th1: b11 Jc death benefit with certain ndditioni; and deductions. Wu add the part of 11ny prumium paid for a period beyond
the Policy Mon1ll of death. We deduct any pollcy debt. We nlso deduct a premium on the rcgulur mont hly rrequcncy, If death occur11 wl1hin 3 l days of  the due·date  of  an unpaid  premium.


lnterest on the Dca01Benefit


If the du:ith benefit Is paid in one sum, we will add lnterot from the dntrt
of deat h to the dare or poymcm1. Tl1c amount of interest wlll b 1he same
as wou ld be paid u ntl1?r Option 4 or the paym nt options for that period of rime. Seu ..Pun 9. Paymnr of Policy Procuuds" for a description of Option 4.
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lf tlie dealh benefit is applied under a payment option, intere11t will be paid from 1hc date of dearh to the effective date of the.c option. h will be paid [n one sum to the BcneOclary JMng on that effcclive date. The amount of interest will be the same us would be paid under Option 4 for
t hat period of time.


Part 9. Payment of Policy Proceeds
The proceeds of this policy will be paid In one sum unless othenvise provided. As an nlternative to puymcnt in one 11um, all or part of tile proceeds may be.appfind 1mdcr a payment option. Howc:vur, our consent is required  for the election of a payment option by a fid uciary or any entity otlter than a nut ural person. If this policy is assigned, any amount due to the assignee will be paid in one sum. The halunce, ff any, may be applied under uny paymcnl op11on.

To elect any option, we require that a wrlttcn request, sutlsfactory to us,
be rccclvetl al our Bui;iness Offlcc. You may elect an option during the lnsured's lifetime, I r the dc;i th benefit ill payable in one  Uni Wht:n the
TnsurQd di.::;, tho Bcnerlclary may cluct an oritlon. The Beneficiary must make. this choice before we have paid thr,: proceedi; and with.in three months after we receive due proof of  the ln:;ured's death.

Unless we 11gn:e r;>thcrwise when the option is eleted, all payments under

any optJoo chosen

will

be made to t he duslgnaled puycc: or to his or her

exucu tor or administrator. We mny require proof or age of any person or
persons on  whose  life  payments depend  as well as proor or the continued survivu l of .Qny such per.son(11).


Minimum Amounts



.Di:scrlp tlon of Options













Optfon 1
cYJ..lBO


If the amount ro be applied u nder any option for  ny payee is luss  h:in SS,000, we may pay thnl amount in one sum instead. If the payments to any person under any option come to lesi; than S50 each. we have lhe right to make: payments :it less frequent intervals.

This secllon  provide& a brief d1.-. scrlptlon of the various paymen t opt ions. tha1 ara available. Any other payment  option agrl!etl  to by u:i may be eluctcd. Thu payment options 11rc dc!;cribed  in term1> of monthly payments. A1muul,  semiann ual, or quarterly  payments  may  be  requested  Instead.
The amou nt of these: paymen t!! will be determined in a way Which Is consistent  with monthly payments and will be quoted on request.

At the- end of 1J1is Part you will rind tables illustr"ting thu guamnteetl monthly payment provided by suvcral or the options dtlscrlbcd Jn this section. Th.., amou n ts shown  for Option   I, 'Option  2 and Oplioll S  arc t nu  minim um  mon thly  payments l'or each S 1,000 appllcd. The u<:tuaJ
payments will bo based on the mon thly paym nt rates we urc using when t h fin;t payment is due. They will nQt be less than those  hown in t11c tables.

Fixed Time P11ymcn« Option. Eq1rnl monlhly payments wlll be mmlc for
l""go 10
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.
any period selected, up to J(}:yeats.. Tht! amou nt of each payment dcpcndi;
on lhl) 1otal amount applied, the period selected and the monthly pay:. mcnt rates we: are using when fhll first payment is due. The rutc al' any paymttnl will not be hiss thnn shown in Puyment Op\lon Tabl I .

Option  2		Lifetime Paymen1 Option. Equal month ly payments are buRcd on ·the life of a named pcrron. Puymcnl$ wUI conllnuc for the lifetime of that pt!rson. The varlat ionN arc:
Puymcnts guaranteed for 10 or 20 years. Payments stop .it the end ol' the selected gLla r.a ntccd pcrioll or wlum the named person dies, which­ ever is later.










Option 3

(

Option 4


Payments guaranteed for amount applied. Payments stop when they equal the omou nl uppllcd or when the naml!d person d iet:, whichever is laler.

The amount or uach payment depenr.111 on the totnl amou nt upplied, l ht1 varia tion selected, the age and sex or the named pen.on  and the monthly payment nnes. we are using whun t he first p11 ymenr Is due. The rate of any payment wlJI not be ie:>s than shown In Payment Option Tublc 2.

Axed  Amount  Payment Option. Each  monthly  payment  will be  for an ag.-eed  fixed amount. The amount of ciach payment may  not be lc:;s than SJ S for e11ch S1.000  pp1icd. Interest will bu orcdi1ed each mont h on rhc u np1dd bulancc anc;J .added to U. Thfs interesl wlll be ul a rate dctcnnincd
by us, but not less thnl\ the cquiv.alcnt of 4% per yuar, We m11y change the rote rrom time lO lime, bu t not more than once per yulOn.Payments con­ tinue until the ume>un t we hold runs out. The Jess payment wUI be !or tho balance tm1y.

 (
I
)lntere11t Payment Optio111. We will hold any amou nt applied und er thi:1 oplfl)l'I, Interest on tho unpaid bahmce will bl! pnld each month al a rn tc determined by us. This rate will be not lesii than the equivalent of 4% per ycnr. We may change the r.ile f:rom time lu time, but not more than one<: per year. U pon death of the payee, wu will pay the .amount held
by us along with a ny accrued and u npaid Interest.


Option  S		Joint  Ufetime  P1tYmen1 Option With Reduced  Payments. Mont hly payments: are based on the- live. of two named persons. Pnymunts wlJI continue while both are Jiving, When one d ies, payments are reduced  by one-third and will cont,inuc  ror the lifetime of t he <>thc.r.  Payments stop when  both  persons have died.

The amount of each payment depends on the total amvunt applied, the aguli a nd sexes of the named persons und t he monthly payment rates we are using when the first paymunt is rluu. The ra te of any payment will not be less than shown in Paymunt Option Table. 3.


Option 6



CVL· lllO


Single Premium Ufe Annuity Purchase OpUon. Any single premium lmmedJute life annuity being fssuei.I by us on the cffcctivc date of Ute optlc>n may be purchasd at 11. n:ducud prcml\1in rate. Th premium fate for the annuity wlll be 4% les. limn our then published pri:mlu m rate,
Page 11
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Effective Dnte and Payment Dates

The effeclivc date of an option is the date the amount is applied  u nder that option. For a death benefit. lhis is the da te I hat d ue proof of the lnsurcd•s death is received at our Bui;iness"Officc. ror the cash 5Utrender value, lt is the effective date of surrendllr.

The first payment  ill due on the effective date, except t hu (irst payment
u nder 0f>tlon 4 is duo one month later. A later date for the first p11ym11nt may be req uested in the payment option ckction. All payment dates will fall on the :;nmu datu of the month as Lhu first one. No p11yment will become due until a payment date, No pan p:syment will be made for any period shorter than the liJ!le between p11ymcnt dac.


Withdnwals  and  Changes	If provided in t h!! paymen t option cl1.1ction, all or part of the u n paid
b<1Jance under Option 3 or 4 may be withdrawn or applied under i1ny
other option, If thci cash surrender v<1luc  is applied  under either option, we m uy delay payment  of 11ny withdr-.twal for up to six months after the dute of surrender. lntcrc1>t at ihc rate In effect i'or Option 4 du ring t his period will be p11id on thu amount wlthdr11wn.

Pnymcnts under Options 1, 2 and S may not he untlclpatcd, wil hd rawn before due, or appJled  under any olher option.

 (
c
)Income  Protection	To the extent purmittcd by law, each option payment :ind any wlthdr.iwal
shall be free from legal process and t he cluim of any creditor of the person entitled to ii. No option payment and no·amount held undr an
option cun be taken or assigned In advance of its paymen t date, unless thec­ Owner's written consent is given before ( hu Insured dies. This consent must be; received at our Du:;. mss Office.

Supplementary   Contract	We will Jssu 1o the payee u supplumuntary contract sta ting lhe tenns
()f selllomcnt under the payment option elected.
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Part 10. Basis of Our Computations


Gunrantced and Curren t
R11tc Basis
















(



Actunriar A.;sumptions









Special Premium  Class








CVL-160





(


You detcrminc lx>lh the Sum Insured and t ile premium  fot uach renewal Policy  Year  when  you choose the Renewal Option. (Sec Port 4.) From rhcsc, we cakula1u the F.ndowmenf ·Benefit for the new Polley Year.
(See ..Amount o( Endowmen t Benefit..below).  Wu call the combina­
tion of the mortality table, t hu Interest rate and the C)( pcnm charges used  in this calculotion uur ..111tc basis." Our "guaranl11ed  rate basis.. consists of the acmarlul assu mption:,; sl!t out below u nd un expense ch:irse equal to tile (.actor times the unnual  mode premium. This ex­
pense char3c factor ls slatud on the Schcl.lule P11gc. This ra te basis cannot be changed.

Our ••current rat11 bn is'.'. i a dlfforunt combination of' morlnlity labJu,
Interest rate and expcnl\ll cllarge5 which wu usu for policies of th is
cla$$. We muy change our current ratu basis from t ime tc> lime. Any channe will tnkc: effect on 1he next R.ncwal Date. We wm ch11ngll our curr¢nt
mtc baidi; only to rcnect  chancis in expcctcd fu ture mortulily <lXperii!nce, interC?st l"l!turn and level of expenses ror policies of this chll1s, We will
nut change our current rnto bais to reflect past pn)fits or losses. Our
current rute basis wlll not be af fected by any 11dv11TS1S change in the rlslc
clas.c; of the insured.

When t hlbl policy Is rcmuwed, we will u$C our current rate ba:ib1 to calcu· late Lhe Undow.ment Denl:flt for the J'ICW PoliL'Y Year if this will J!ive you a lan;:er Endowment Benefit. ht this casu. t he larger endowment Bunefit wlll bt guurunteed for the new Pol£cy Year and nil c.-tlcuhnlons of t he policy values during the yenr will be based on that Endowment Benefit. lf our current ratll basis is used lo com pute the l!ndowrncnt Benefit for
u Poliey  Year. we will also use this ba..,ls to compot !he minimum  pre· mlunt neecltl to renew t he policy, (Sue .,Minimum R1muwaJ Premium"
below.)

Thi:; !'11'.t:tion discusses the mortality and interest rutc we Ulla to compute benefits, premiums uncl resenrcs for thii; pollcy. Except :a othu1Wise
stated  11b(:)ve, wit  use  the  Commlsslonurs   1958 Standurd Ordinary Mortality  Table, an  interul\t  rntc or 4'h% per yeur  and  curtate  functions.
For extended term Insurance cnlculntion$ we use t he C:ommlssionrs 1958 Bxtcnded Tenn Mortality Table. If the Insured is l"emalc, the mort11Jhy mtes for ages 18 and older are the rn.tu:; for a nulle 6 years younger. For femulcs ages 12 through 17, we use the mo.le mortality rute for aige 12. JJc1ow ago 12. t he female n1or1allty rates are the irame as the mule rates.	·
This policy  is in u   rcclal premium  cJo:;s only If shown on  the  Scl:cd ulc Page. While  t his policy  is In  a spcclal premium  class, we will increase
the mortality rates used in citlcul:iting the Endowment Bunufits und tho minlmum pl'cmiums for renewal Policy Yuar.i. Thti lncre11se!I in the mortollty rnre:i nro guaranteed from the lsuc Date and muy not be incrc11:;cd 01cruaftcr. tipon rcqUC$t, we will furnish you with 11 copy
or any special premium clas.o; mortalit y rule h1crl!oses used  for r hls
policy,

Pa11c 14
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Amount of E11dowmcnt
Bcm:fit

·'
 (
..
).,
The F.ndowmcnt Benl!flt  for lhc llrst  Policy Ycur Is shown on 1hc Si:hvdulo Page.	·
Th Endowmunt Benefit for uny rcnl!wal Policy Year is cul<:ulatcd

ai; foUowis. We take lhe annm1l mode premium elected tor the now Policy
Yea r. We deduct t11c citponsc churgc from t hiR premium. Wo add the Endowment  Benefit  for the prior J>oJlcy Year. We deduct any portion
or the prior F.ndowment Denem usi:d to repay pollcy debl u n the Renewal Date, We ded uct the one year term net single premium ror the
now Sum Insured. We divide lhe result by the n111 single prem ium for 11 one yenr pure endowm11nt of onu. Thu quo1ient  Is the Endowment Benefit at the end of the nl!W Poli1.-y Year,

Minimum Rencw11l	Wo 1akc the present value 11l the a ttained .:iao of tho lni;urod fur un
amount or wholu lifu lmmruncc equal to the Suin Insured for the new Pollc.y Year. We subt ruct the Endowment Benufit at thu end of t he prior Policy Year. We udd ;my policy debt repaid from Lhut Endowment Benofit. We divide by 1ht! present value: at thu attained ngu of t he
lni;urcd of a lire annuity due uf' on\l minus the expensc chursi= factor per ycnr. 'l"hc: minimum renewal prem ium Is the quotient, but not less thun zero.


Reserves and Policy Values

(

The reserve is the amount of money w hlch, uccordlng  to our ussum1>­ tions, must be held and lnvc11tccl to provide future bcnefi111 guaru1\tccd under this policy. The pollcy  v.:i,luc  is Ihe  cah fiUtttmdcr value  if \hem Is no polky dubt, Rei:orvus and policy value arc: alwnys comp11tc.:d using. the. assumpllons staled under "Ach1orial  Assumptions" above.
We huvl! filed a dclailud statc:mcot or the mu I hod we use to cak·.ulatc reservoi;, policy values and paid-up Insurance bneflts wlth the state wl1t1rc tl1ls policy Is delivurcd. All these v:ilues and benefit arc not less titan tho:su rcquirod by tho laws of that statu.
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Income Protection Supplcmen tn ry Contract Pilymcnt Optlon ·rubles
Part  I 0	B11:;is of Our Compu raifons •   •   •   •  14
Guaranteed und Current Ruic
.Ba:o;b
Actua rhd Assumption$
Special Premium C:l:lss
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ClJR JUN'J' VAl.U I! J.11'1:
Life Jnsurancc for on lnh l:il T.:rm
Rcncw11bll! Annuully Lifu of
l ni;urt:t.1
Cl1$h SufTcnder Vuluc
Optlon5 lo Change Premiums. and Sum Insured	·
.Prcmiums Puy.iblc du ring 1.ife
ot' lnsuri:d
::-lonpareicip11tIns

C:Vl.•11101 '

Capitol Bankers l.,ifc
C:APJlOL BANKERS 1 IFF INSUllANCE COMPANY
Home Office: Minncaptllis, Mln nl!SOlll
Husincss OffJcc: Milw:mkcc, Wisconsin

Please read your policy and  the copy of your upplicatlon which Is 1utachcd. U there ill lll'IY fe11C urc: of the pC>llcy you do not undcr:dand,  you  should  ask lhe agent who sold the policy or write us. Should you flnd 11ny error
or omisi;lon in your upplication, we urge you to write
u:;, so that wu  m11y give immctllahl considera tion to
the error or omission.
When writing to our Bus)ness Office, please use lhc
numbur of your policy.
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S C H E O U L E	P A G E

TH IS PA GE SHOWS SPECI FI C INFOR M ATION ABO UT nu s POLI CY A:-.1 0 IS R E:F EA R f: O TO THR OUGHOUT THE POLIC Y•



POLIC Y N U 9ER:	[image: ]

s2.ooo,o o o


S U'1 INSUiU:O


	INSUR ED:
	SIM ON
	BER NSTE:l f\
	47
	11 A L E:
	A GE A NO SEX

	PLAN:
	CUR E
	T V A L UE LIF E
	DEC 2 7t
	19 0 2
	POLI CY DA TE



TH E O W N CR A ND BENEFI CIA R Y AR C  A S STA TED IN THE APPLIC A T IOH UNLESS LA TER
CH A NG E:D.	THIS POLICY J S IN A P REFER R tD PR EMI UM CL ASS.
THE ISSUE: DA TE OF THIS POLIC Y I	DEC 27t 1982•
tl< PENSE CH A R GE FA CTO	FOq GU AR A NTEED R AT E BA SIS C SEE	A R T l D >: 0.15258 POLI C Y LOA N INTER EST R A TE C SEE PART 6): 7e 40X PER Y EA R < IN A DVA NCE> •

- - -	- - - - - - - - -	.,. _ _ _ _

_ _ .. ... .. - ... ... ..

TH E CHAR 3E F OR A N Y A DDITI ONA L B!NtF J TS U HI CH AR E PR OV IOE O SY RIOER IS SHOWN BE LO . O NL Y A B RI EF DESC RIPTI ON l S GI V EN.  TH E C OMPL ET E PROVISI ONS A R E INC LUDED l N THE R IDER•
 (
•
)RI DER	J B E R	BE N EF I TS P OV IOE O'
• • •• • • •  • • • •	• • • • •• •• • • • • • • • • •• ••
-NONE-



 (
..
.
...
.
.
.
)A NNUA L
.. P R HI UH
NO Clf A R GE

- - ... -	.. _

_ _ _ _

_ .. .. _


ENDO <l -'1!  T  3EN EF IT AT CNO OF FIR ST POLIC Y YEAR:	NO NE

TO TA L PR E M IUMS FOR F IRST POLIC Y YEA R• lN CLUOI NG A N Y	l OE	PR E MI UHS:

A N NU A L
s21t .25 s.oo

SE:M IA N"I UA L
S l2t 4Sl.2

Q UA R TE' R L Y
t. 1t 22.79

MO NTlf L V
S. t 181.B5


 (
v 
 
u
)PR EM IUM S F OR R ENEW AL YC A R S HA Y CI FFE R t S EE PA RT 4 -	rNEU AL OPTI ONS. ILL BE	OTIFIED OF R ENE UAL PRCH I UMS BtFORE E A CH R EN EW AL DA TE.
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95,	)
)
Plaintiff,	)	Case No. 13 cv 3643
)	Honorable John Robert Blakey
)	Magistrate Mary M. Rowland
v.	)
) HERITAGE UNION LIFE INSURANCE ) COMPANY,	)
)
Defendant,	)	Filers: Simon Bernstein Irrevocable
)	Insurance Trust Dated 6/21/95,
)	Ted Bernstein, as Trustee and
)	Individually,
HERITAGE UNION LIFE INSURANCE    )	Pamela B. Simon, Adam M. Simon,
COMPANY	)	David B. Simon, The Simon Law Firm,
)	STP Enterprises, Inc. (“Movants”).
)
Counter-Plaintiff	)
)
v.	)
) SIMON BERNSTEIN IRREVOCABLE ) INSURANCE TRUST DTD 6/21/95	)
)
Counter-Defendant  )
and,	)
) FIRST ARLINGTON NATIONAL BANK  )
as Trustee of S.B. Lexington, Inc. Employee ) Death Benefit Trust, UNITED BANK OF ) ILLINOIS, BANK OF AMERICA,	)
Successor in interest to LaSalle National ) Trust, N.A., SIMON BERNSTEIN TRUST, )
N.A., TED BERNSTEIN, individually and ) as purported Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd 6/21/95, ) and ELIOT BERNSTEIN	)
)
Third-Party Defendants.	)
)
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)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
v.	)
)
TED BERNSTEIN, individually and	) as alleged Trustee of the Simon Bernstein ) Irrevocable Insurance Trust Dtd, 6/21/95      )
)
Cross-Defendant	)
and,	)
) PAMELA B. SIMON, DAVID B.SIMON,	)
both Professionally and Personally	) ADAM SIMON, both Professionally and ) Personally, THE SIMON LAW FIRM, ) TESCHER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally ) and Personally, ROBERT SPALLINA,   ) both Professionally and Personally,	) LISA FRIEDSTEIN, JILL IANTONI	)
S.B. LEXINGTON, INC. EMPLOYEE ) DEATH BENEFIT TRUST, S.T.P.	) ENTERPRISES, INC. S.B. LEXINGTON, ) INC., NATIONAL SERVICE	)
ASSOCIATION (OF FLORIDA),	) NATIONAL SERVICE ASSOCIATION ) (OF ILLINOIS) AND JOHN AND JANE ) DOES	)
)
Third-Party Defendants.	)
)
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NOTICE TO PRO SE LITIGANT REGARDING SUMMARY JUDGMENT

To:	Eliot Ivan Bernstein 2753 NW 34 St.
Boca Raton, FL 33434
Pro Se Litigant


The Movants listed above have moved for summary judgment against you. This means that Movants are telling the judge that there is no disagreement about the important
facts of your claims. The plaintiffs are also claiming that there is no need for a trial of your claims and is asking the judge to decide that your claims should be dismissed based on its written argument about what the law is.

In order to defeat the Movants’ request, you need to do one of two things: you need to show that there is a dispute about important facts and a trial is needed to decide
what the actual facts are or you need to explain why the Movants are wrong about what the law is.

Your response must comply with Rule 56(e) of the Federal Rules of Civil Procedure and Local Rule 56.1 of this court. These rules are available at any law library. Your Rule 56.1 statement needs to have numbered paragraphs responding to each paragraph in the Movant’s statement of facts. If you disagree with any fact offered by Movants you need to explain how and why you disagree with Movants. You also need to explain how the documents or declarations that you are submitting support your version of the facts. If you think some of the facts offered by Movants are immaterial or irrelevant you need to explain why you believe those facts should not be considered.

In your response, you must also describe and include copies of documents which show why you disagree with Movants about the facts of the case. You may rely on your own declaration or the declaration of other witnesses.  A declaration is a signed statement of a witness.  The declaration must end with the following phrase:

“I declare under the penalty of perjury under the laws of the United States that the foregoing is true and correct”, and must be dated.

If you do not provide the Court with evidence that shows that there is a dispute about the facts, the judge will be required to assume that Movants’ factual contentions are true, and if Movants are also correct about the law, Movants motion for summary judgment as to your claims will be granted.
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If you choose to do so, you may offer the Court a list of facts that you believe are in dispute and require a trial to decide.  Your list of disputed facts should be supported by your documents or declarations that support your position.  If you do not do so, the judge will be forced to assume you do not dispute the facts which you have not responded to.

Finally, you should explain why you think the Movants are wrong about what the law is.


Dated:  May 21, 2016



/s/ Adam Simon 	 Adam Simon, Esq.
#6205304
303 East Wacker Drive, Suite 2725
Chicago, Illinois 60601
(312) 819-0730
Attorney for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE	)
INSURANCE TRUST DTD 6/21/95,	)
)
Plaintiff,	)	Case No. 13 cv 3643
)	Honorable John Robert Blakey
)	Magistrate Mary M. Rowland
v.	)
)
HERITAGE UNION LIFE INSURANCE	)
COMPANY,	)
)
Defendant,	)	Filers: Simon Bernstein Irrevocable
)	Insurance Trust Dated 6/21/95,
)	Ted Bernstein, as Trustee and
)	Individually,
HERITAGE UNION LIFE INSURANCE	)	Pamela B. Simon, Adam M. Simon,
COMPANY	)	David B. Simon, The Simon Law Firm,
)	STP Enterprises, Inc. (“Movants”).
)
Counter-Plaintiff	)
)
v.	)
)
SIMON BERNSTEIN IRREVOCABLE	)
INSURANCE TRUST DTD 6/21/95	)
)
Counter-Defendant	)
and,	)
) FIRST ARLINGTON NATIONAL BANK	)
as Trustee of S.B. Lexington, Inc. Employee	) Death Benefit Trust, UNITED BANK OF	)
ILLINOIS, BANK OF AMERICA,	)
Successor in interest to LaSalle National	) Trust, N.A., SIMON BERNSTEIN TRUST,	)
N.A., TED BERNSTEIN, individually and	) as purported Trustee of the Simon Bernstein	) Irrevocable Insurance Trust Dtd 6/21/95,	)
and ELIOT BERNSTEIN	)
)
Third-Party Defendants.	)
)

)
ELIOT IVAN BERNSTEIN,	)
)
Cross-Plaintiff	)
)
v.	)
)
TED BERNSTEIN, individually and	)
as alleged Trustee of the Simon Bernstein	)
Irrevocable Insurance Trust Dtd, 6/21/95	)
)
Cross-Defendant	)
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and,	)
)
PAMELA B. SIMON, DAVID B.SIMON,	)
both Professionally and Personally	)
ADAM SIMON, both Professionally and	)
Personally, THE SIMON LAW FIRM,	)
TESCHER & SPALLINA, P.A.,	)
DONALD TESCHER, both Professionally	)
and Personally, ROBERT SPALLINA,	)
both Professionally and Personally,	)
LISA FRIEDSTEIN, JILL IANTONI	)
S.B. LEXINGTON, INC. EMPLOYEE	)
DEATH BENEFIT TRUST, S.T.P.	)
ENTERPRISES, INC. S.B. LEXINGTON,	)
INC., NATIONAL SERVICE	)
ASSOCIATION (OF FLORIDA),	)
NATIONAL SERVICE ASSOCIATION	)
(OF ILLINOIS) AND JOHN AND JANE	)
DOES	)
)
Third-Party Defendants.	)
)


NOTICE OF FILING

To:	SEE CERTIFICATE OF SERVICE ATTACHED

PLEASE TAKE NOTICE that the following document, a copy of which is attached, was electronically filed with the Clerk of the Court on the date indicated in the time stamp above:

· MOVANTS’ MOTION FOR SUMMARY JUDGMENT
· MOVANTS’ MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
· MOVANTS’ STATEMENT OF UNDISPUTED MATERIAL FACTS
· APPENDIX OF EXHIBITS AND EXHIBITS 1-14 TO STATEMENT OF UNDISPUTED MATERIAL FACTS
· NOTICE TO PRO SE LITIGANT REGARDING SUMMARY JUDGMENT

DATED: MAY 21, 2016

RESPECTFULLY SUBMITTED,

/s/Adam Simon
Adam M. Simon
#6205304
303 E. Wacker Drive Ste. 2725
Chicago, IL 60601
(312) 819-0730
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CERTIFICATE OF SERVICE

The undersigned, an attorney, certifies that he caused a copy of the documents set forth below to be filed and served via ECF with the Clerk of the Court, and via U.S. mail if indicated, proper postage prepaid to the following on May 21, 2016:

ELIOT IVAN BERNSTEIN 2753 NW 34 St.
Boca Raton, FL 33434
Appearing Pro Se
(By U.S. Mail)

Lisa Friedstein
2142 Churchill Lane Highland Park, IL 60035 (By U.S. Mail)

Jill Iantoni
2101 Magnolia Lane Highland Park, IL 60035 (By U.S. Mail)

James J. Stamos Kevin Horan
STAMOS & TRUCCO LLP
One East Wacker Drive, Third Floor Chicago, IL 60601
Attorney for Intervenor,
Estate of Simon Bernstein



/s/ Adam M. Simon
Adam Simon, Esq.
#6205304
303 East Wacker Drive, Suite 2725
Chicago, Illinois 60601 Attorney for Movants (312) 819-0730
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