IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SIMON BERNSTEIN IRREVOCABLE 	) 
INSURANCE TRUST DTD 6/21/95,	) 
							) 
Plaintiff, 				) 	Case No. 13 cv 3643 
							)	Honorable John Robert Blakey 
v. 							)	Magistrate Mary M. Rowland
							) 
HERITAGE UNION LIFE INSURANCE	) 
COMPANY, 					) 
							) 	 
Defendant,			) 	 
							)  
HERITAGE UNION LIFE INSURANCE 	) 
COMPANY 					) 
							)          THIRD-PARTY DEFENDANT ELIOT I.                     
Counter-Plaintiff                                 ) 	BERNSTEIN’S MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFFS’ MOTION FOR SUMMARY JUDGEMENT	
v.							)  
							) 	Filers:
SIMON BERNSTEIN IRREVOCABLE 	) 	
INSURANCE TRUST DTD 6/21/95		)	Eliot Ivan Bernstein, Third-Party Defendant  
							) 	and Counter-Plaintiff.
Counter-Defendant 		) 	 
							) 	 
and, 						) 	
							) 	
FIRST ARLINGTON NATIONAL BANK 	) 	 
as Trustee of S.B. Lexington, Inc. Employee ) 	 
Death Benefit Trust, et al.			)
							) 
Third-Party Defendants, 		)  
							) 
and							)
							)
ELIOT IVAN BERNSTEIN,			) 
							) 
Cross-Plaintiff			) 
							) 
v. 							) 
							) 
TED BERNSTEIN, individually et al.	)
							) 
Third-Party Defendants		)
							)
BRIAN M. O’CONNELL, as Personal 	)
Representative of the Estate of 		)
Simon L. Bernstein,				)
							)
		Intervenor.				)
____________________________________/
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PRELIMINARY STATEMENT 
For the reasons herein and because of the genuine multiple issues of material fact and need for further discovery raised by Plaintiffs’ own filings, the responses herein on Summary Judgment, the counterclaims made herein and all of the documentary evidence and exhibits to date, Plaintiffs’ Amended Motion for Summary Judgment must be denied at this stage of litigation. 
Presented before this Court is an Amended Motion for Summary Judgment brought by Plaintiffs Ted Bernstein, Pamela Bernstein-Simon, Jill Bernstein-Iantoni, and Lisa Bernstein-Friedstein who added themselves as Plaintiffs after the action was first filed alleged on behalf of the 1995 Simon Bernstein Trust.  This action was commenced on April 05, 2013 in the Illinois Circuit court several months after the passing of Simon Bernstein on September 13, 2012. At the time of Simon Bernstein’s passing in September of 2012, the Estate of his wife, Shirley Bernstein who predeceased Simon Bernstein was still open and pending before Judge Martin Colin in the Florida Probate Court of Palm Beach County.  Ted Bernstein, Pam Bernstein Simon, Jill Bernstein-Iantoni and Lisa Bernstein-Friedstein are natural children of Shirley and Simon Bernstein along with Third-party Defendant Eliot I. Bernstein, herein. 
At the time of Simon Bernstein’s passing, Ted Bernstein made comments at the Hospital where he passed suspecting the possible murder of Simon Bernstein.  Ted Bernstein took action with the Coroner’s Office and was seeking an autopsy of Simon Bernstein on or about the time of his passing and ultimately obtained the involvement of Palm Beach County Sheriff authorities regarding the circumstances of Simon Bernstein’s death, which resulted in police authorities arriving at the home of Simon Bernstein in the early morning of his passing.  Third-party Defendant Eliot I. Bernstein. 
The alleged policy at issue before this Court which has never been produced or presented and thus not proven involves the deceased Simon Bernstein. 
Yet, in the short weeks after his passing and with unsettled questions as to the actual cause of death of Simon Bernstein existing, documentary evidence obtained months later shows that attorney Robert Spallina was seeking payment of a claimed policy’s proceeds from Heritage Union Life while acting and being addressed by Heritage as the Trustee of the La Salle National Trust, N.A. , which is shown by documentary evidence obtained months later to be the Primary Beneficiary of a policy involving Simon Bernstein at the time of his death, this fact has not been challenged by any party. 
Somehow,  Heritage apparently never confirms that attorney Spallina has or had any authority to act as Trustee of the La Salle National Trust, N.A., and no document or record has ever been brought forward in this action or elsewhere to show attorney Spallina was ever a Trustee of the La Salle National Trust, N.A. 
Mysteriously, on or about October 04 2012 again with open questions about the actual cause of death of Simon Bernstein outstanding, attorney Spallina then diverts to attempt to claim proceeds from Heritage now acting as the Trustee of the 1995 Simon Bernstein Trust, which also has never been produced or presented in writing in this action by submitting a claim for death benefits.  On or about Oct. 19, 2012, documentary evidence of email communications between attorney Spallina, Ted and Pam Bernstein showing the parties acting in concert to find a “solution” to missing trusts and policies.  Days later on or about Oct. 24, 2012, attorney Tescher and Spallina’s offices begin filing documents in the Florida Probate Court of Judge Colin later determined to be fraudulent on many grounds including the fact that the attorneys were attempting to use an alleged sworn statement of now deceased Simon Bernstein to close the Estate case of Shirley Bernstein acting as the Personal Representative while deceased.  See Exhibit ___, and Disqualification Motion seeking mandatory Disqualification of Judge Colin, Exhibit __. 
While the fraud is permitted to continue in the Florida Probate Court of Martin Colin which also never held a hearing to determine a valid Trustee in those cases, attorneys Tescher & Spallina continue to communicate with the Plaintiffs on ways to obtain the proceeds from the alleged policy again while open questions and investigations remain as to the exact cause of death of Simon Bernstein all the while attorneys Spallina and the Plaintiffs never communicate to Heritage or any carrier that Simon Bernstein may have passed because of possible murder.  These parties  acting in concert specifically communicate on keeping a 2000 Trust of Simon Bernstein done by the law firm Proskauer Rose out of the insurance actions as this Trust allegedly determines Pam Bernstein to be “predeceased’ under the Trust and thus not able to claim proceeds, which is also the result of what would happen if the alleged policy proceeds were to flow into the Estate of Simon Bernstein due to a Will-Trust by Simon Bernstein that says that both Ted Bernstein and Pam Bernstein Simon are predeceased and will not gain benefits directly under the Estate. 
From the time of Simon Bernstein’s passing and continuing for many months later attorneys Spallina and Tescher and Ted Bernstein and others are all withholding documents and records and property from Third-party Defendant Eliot I. Bernstein herein while also holding up inheritances to Eliot Bernstein and his family and children. 
When the action is first filed in the Illinois courts by Ted Bernstein on behalf of the 1995 Simon Bernstein Trust that attorney Spallina attempted to act as Trustee of while making the death benefit claim to Heritage weeks before that was then subsequently Denied by the carrier, attorney Spallina claims Ted Bernstein has no authority to file a breach of contract lawsuit against Heritage and heated exchanges take place by email between attorney Spallina and the Plaintiffs and their attorneys the Simon Law Firm.  Heritage-Jackson itself files an Answer in this Action which itself raises genuine material issues of fact preventing summary judgment as to what the actual policy is, where the policy is, what the policy says, what the terms and conditions of the policy are, what the death benefit actually is, what riders were attached, who the beneficiaries are and whether Ted Bernstein is a proper Trustee and who is the Trustee of any such Trust that claims to be the beneficiary. 
Meanwhile in this action, neither Heritage nor Plaintiffs seek to contact the party their own documents and filings show as the Primary Beneficiary being La Salle National Trust, N.A., which itself is a basis to deny summary judgment to Plaintiffs.  Ultimately in this action neither Ted Bernstein nor any Plaintiff is able to find or produce any actual policy nor any actual Trust document and thus are relying solely upon parole evidence and statements barred by the Illinois Dead Man Statute. 
Yet even such evidence even if admissible still lacks any clear and convincing evidence as to the actual policy, actual policy terms, conditions, riders, history nor any Trust and terms thereunder under which Plaintiffs can claim proceeds.  On or about a year after the action is filed one David Simon, husband to Plaintiff Pam Bernstein Simon who is also brother to Adam Simon, the attorney filing the complaints and documents in this action, magically has a revelation that he can prove an alleged Trust allegedly by Datafiles on his computer that make no sense and do not match the dates alleged and all of which beg the question a reasonable juror could ask which is why he forgot he could prove the Trust for that entire year and why he and his brother never alleged those facts in any of the original and amended complaints in any event. 
[bookmark: _GoBack]Thus, for all the genuine issues of material fact raised by Plaintiffs’ own filings, raised by the Answer of Heritage-Jackson, raised by Third-party Defendant and Counterclaimant Eliot I. Bernstein’s Answer and Counterclaim, raised by Third-Party Defendant and Counterclaimant Eliot Bernstein’s Response and Opposition herein and for the specific areas of Discovery not produced and the absence of necessary and material parties such as La Salle National Trust NA or its successors, Plaintiffs’ Amended Motion for Summary Judgement must be denied in its entirety at this stage of litigation. 


PROCEDURAL HISTORY
The present motion before the Court is an Amended Motion for Summary Judgment  by Plaintiffs as to Counts I and II of the Amended Complaint.   This comes after the claims by Plaintiffs were originally brought in the State Court in Cooke County, Illinois and the action was then removed to this federal district court where it was previously heard before Hon. District Judge Eves.  This motion by Plaintiffs is now before this Court at a time when related actions in the Florida Probate Court are in limbo after Eliot I. Bernstein, Third-party Defendant and Counterclaimant herein, filed a detailed, specified motion for mandatory Disqualification of Florida Probate Judge Martin Colin as a necessary fact witness after multiple fraudulent filings in the Florida Courts by the offices of attorneys Tescher & Spallina emerged in the Florida Courts.  Attorneys Tescher and Spallina, by clear documentary evidence, were clearly working and communicating with the Plaintiffs during the relevant times of this federal action.  Florida Probate Court Judge Martin Colin initially Denied the motion for mandatory disqualification as being “legally insufficient” and then, within 24 hours, issued Recusal Orders from all Florida cases but then acted upon those Florida cases with other Florida Judges ultimately resulting in the Florida cases being transferred to one Hon. Judge Coates who was a Partner at the Boca Raton office of the Proskauer Rose law firm that was directly involved with one of the Trusts implicated in this Illinois federal action.  Now, even Judge Coates has recused himself from the Florida proceedings leaving the present Florida state matters in limbo. Further, this motion for Summary Judgment by Plaintiffs comes as open investigations into the possible murder of Simon Bernstein continue and open investigations into the fraudulent document filings in Florida continue while Third-party Defendant and Counterclaimant Eliot I. Bernstein has sought leave to file a motion in this action to continue depositions of Ted Bernstein amongst others including Florida Judge Martin Colin, a motion which has yet to be filed. 
Because of the multiple genuine issues of material fact that exist and the need for further discovery, Plaintiffs’ Amended Motion for Summary Judgement must be denied at this time. 
Argument: 
Point 1:  BECAUSE MULTIPLE GENUINE ISSUES OF MATERIAL FACT EXIST, PLAINTIFFS HAVE FAILED TO MEET THEIR BURDEN AND PLAINTIFFS MOTION FOR SUMMARY JUDGEMENT MUST BE DENIED. 
A.	PLAINTIFFS HAVE FAILED TO MEET THE CLEAR AND CONVINCING STANDARD OF PROOF
When seeking summary judgment, the movant bears the initial responsibility of demonstrating the absence of an issue of material fact with respect to those issues on which the movant bears the burden of proof at trial. 
Lindsey vs. Sears Roebuck and Company, 16 F.3d 616, 618 (5th
Cir. 1994). 
If the movant fails to meet its initial burden, the motion must be denied, regardless of the nonmovant's response.  Little  v . Liquid AirCorp., 37 F.3d 1069, 1975 (5th Cir. 1994) (en banc). 
With respect to the Plaintiffs’ current Amended Motion for Summary Judgment presently before the Court, it is absolutely clear that multiple issues of genuine fact exist preventing summary judgement at this stage of the litigation and that a reasonable juror could come to multiple conclusions against the moving party and thus, Plaintiffs’ motion must be denied. 

In determining whether a genuine issue exists for trial, the Court must view the evidence introduced and all factual inferences from the evidence in the light most favorable to the nonmovant. Eastman Kodak v. Image Technical Servs., Inc, 504 U.S. 45 1, 45 658 (1992);  Gremillion v Gulf Coast Catering Co. , 904 F2d 2 902 92 (5th Cir. 1990); see also Bodenheimer v. PPG Indus., Inc., 5 F.3d 955, 956 (5th Cir. 1993).
The action before the Court involves Plaintiffs’ claims to proceeds allegedly under an Illinois insurance policy and thus, the Illinois state law of insurance contracts is at issue. 

In construing an insurance policy, the court must ascertain the intent
of the parties to the contract. Outboard Marine Corp. v. Liberty
Mutual Insurance Co., 154 Ill. 2d 90, 108, 607 N.E.2d 1204, 1212
(1992)

In the present action, there is no contract which has been produced, there is no policy which has been produced, and the Plaintiffs’ own pleadings, documentary evidence and statements and exhibits before this Court show that one major necessary party, La Salle National Trust, N.A., has never even been contacted by Plaintiffs at least according to the submissions before this Court and clearly have not been brought in to this action as a party.  Thus, one of the major necessary parties in this action, La Salle, who by the way is deemed a Primary Beneficiary according to one of Plaintiffs’ own documents, has never been heard before this Court and this alone should defeat Plaintiffs’ present motion for summary judgment. 

Another necessary party, Heritage and or Jackson as successor, by their own Answer and Counterclaim before this Court, has alleged Ted Bernstein is not a proper Trustee and raises material questions of fact itself as to the actual policy, policy terms, and also admitting that no actual policy has been produced. 

Yet, this necessary party has presently been dismissed from this action and Third-party Defendant and Counterclaimant Eliot Bernstein asserts Heritage-Jackson should be brought back into this action and thus summary judgment to the Plaintiffs is inappropriate at this stage of litigation and must be denied. 

Duties of an insured are controlled by the terms and conditions of its
insurance contract. American Country Insurance Co. v. Bruhn, 289 Ill.
App. 3d 241, 247, (1997).

In construing an insurance policy, the primary function of the court is to ascertain and enforce the
intentions of the parties as expressed in the agreement. Outboard Marine Corp. v. Liberty Mutual Insurance Co., 154 Ill. 2d 90, 108 (2001).

Yet, as stated, the actual terms and conditions of the contract and policy are unknown as it has never been properly produced and thus summary judgment to Plaintiffs at this stage is impossible and must be denied. 

Likewise, the Trust and Trust documents have not been produced and are not proven by any standard of evidence and certainly not by a clear and convincing standard of evidence and therefore the very authority for Plaintiffs to claim rights to the proceeds of any insurance contract has not been proven and material issues of fact exist preventing summary judgment to Plaintiffs at this time. 



B. SIGNIFICANT PROBATIVE EVIDENCE HAS BEEN ADDUCED FROM WHICH A JURY COULD REASONABLY FIND FOR THE NON-MOVING PARTY, ELIOT I. BERNSTEIN, AGAINST THE PLAINTIFFS THEREBY DENYING SUMMARY JUDGMENT AT THIS STAGE OF LITIGATION
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. 
CONCLUSION 
For all of the foregoing reasons, Judge Sharpe and Magistrate Hummel should be disqualified, the 
Judgement and Orders of Dismissal and related Orders void and vacated, and I should be granted an 
extension of time to file a notice of appeal. 
Dated:                                                                              _______________________________________
                                                                                          Louise A. Meanwell, Individually and on behalf
                                                                                          Of the Minor Child, M.B., Pro Se
                                                                                          76 Westgate Drive
                                                                                          Annandale, New Jersey 08801

