LORRAINE DUBOYS – 28 Wallingford Road - Brighton MA 02135

August 8, 2015

NY Commission on Statewide Attorney Discipline

61 Broadway, 2nd Floor

New York, NY 10006

Ladies/Gentlemen:

Sad to say, I cannot testify in person at the 8/11/2015 Manhattan hearing to consider statewide uniformity in attorney discipline, nor even submit any  written testimony prior to the hearing dates, due to inadequate notice of the proceedings and requirements.  \1/

However, I wish the information contained herein to become part of the permanent record and my recommendations to be considered by the Commission in making their decision, if any, following the hearings.  (The 2009 Sampson Commission, permitting only certain types” of corruption to be discussed, never did issue a report; did they?)  \2/  

I have been a victim of attorney and judicial misconduct in a number of escalating proceedings in NY state and federal courts over the years.  Grievances filed by me were summarily dismissed, without investigation.  As a result, I, like many members of the public today, no longer have any confidence in the legal profession with lawyers policing themselves.

Something meaningful must be done to restore that confidence.

The present setup for these Commission “hearings” certainly does not!  
How many lawyers are there in NY State?  How many litigants?  How many victims of lawyers?  The numbers are out there.   Only two or four nonlawyers were permitted to testify - by invitation”?  Give me a break!  “Invitation” does not a public hearing make!) (See endnote \1/)
We need a change in disciplinary rules.  Lawyers and judges deserve no special consideration. 

I’ve been prevented from testifying, but consider that I’m speaking here on behalf of all law victims. 
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1.  Uniformity:  The issue of state-wide uniformity is a given.  After all, it's the NY state Bar members we're dealing with, those who do business in the State of New York.  Disparity should be remedied by state-wide uniformity of discipline procedures.  

2.  Delay in Ultimate Decision:  “The delay between the date on which a charge is filed and eventual sanction must be reduced.” 

“How does it make sense to suspend a lawyer years after the underlying

event? The courts are allowing a lawyer who, they will later

decide, must be suspended not as punishment but to protect the public

and the administration of justice, to practice without restriction for an

interval of one, two, three or more years until it orders the suspension.” Professor Stephen Gillers. \3/  
I applaud Prof. Gillers for addressing the problem so thoroughly, but there are other issues which should be considered. 

Delay is destructive, particularly as relates to the public interest.  The proceedings must move along not just “quietly,” but quickly and smoothly.  Delay would be the major cause of problems for attorneys grieved against; if their wrongdoings escalate, they will pay a much higher price.  Delay - and failure of publication - would be completely contrary to the public interest.

3. Self-policing:  Self-policing by lawyers is the cause of the growing public outrage.  Can my        plumber be self policed?  No.  The State does it!  Why should lawyers - or anyone engaged in business in the state - be treated differently?   Either a state agency must handle the discipline, or it should go to a specially created public entity, made up of nonlawyers.
      4.
 Public Access to Meaningful Attorney Information:

Why should lawyers be permitted to protect themselves from public view until final disposition of the discipline process goes against them, maybe years after the filing of a grievance?
If you were a nonlawyer, seeking representation, and you were even aware that you could check the Internet to see whether a particular lawyer was okay or whether he/she had had any problems - and there was no indication there that there were any - IS IT SAFE TO RETAIN THAT LAWYER?
YOU WON’T KNOW UNTIL IT’S TOO LATE! 

Why?  The entire process takes too long, and under present rules, nothing can be filed until all proceedings have been concluded., but only if there were a suspension or disbarment. 
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Let's say you, a nonlawyer, retained the wrong lawyer, due to non-availability of public access to pertinent information on the Internet.  What happens?

A vicious cycle begins:  Possibly some time later, you become a grievant, your complaint is summarily dismissed, and you wind up as a litigant in corrupt courts; or, if ultimately decided years later, as happens, you may be bankrupted by litigation or already be dead!

NOW LET'S GET REAL:   Here are my recommendations for the Commission:

A.
State Discipline:  A newly created state agency should have the task of attorney discipline - and judicial discipline as well - not the judicial departments!  They should deal with the incoming complaints, screen them for pass-through to the Law Dept. for in-depth review, and ultimate referral to the courts, where necessary.

Judicial department DDC's (First through Fourth - or any other judicial entity - 

monopolized by members of the Organized Bar - should have no part in the proceedings before they are formally brought before the courts by legal process.

B.
Mandatory Investigation:   In judicial discipline, the rules require that a "facially meritorious" complaint SHALL be investigated. The same mandatory language should be applied to lawyer discipline.

Even in judicial discipline  there are coverups, I can assure you, because that's what I experienced - no investigation of a clearly faciallly meritorious complaint.

But there's an even stronger problem which is not a fault on the part of the State or the Bar, but one which they quickly take advantage of:  nonlawyer  victims of court or other corruption do not know how to write "facially meritorious" complaints.  So what happens?  Here are some numbers about judicial discipline from the 2009 Report of the Commission on Judicial Conduct:  There were 1,923 complaints filed in 2008. Yet of these complaints only 262 were investigated and of those, 173 were dismissed.  

Could the preponderance of the uninvestigated complaints not have been facially meritorious, even when written by nonlawyers? I don't believe so, and I do believe that the claimed coverups are real, because I’ve been there!

C.
 Publication or Nonpublication? 

If the complaint moves to the third stage, in investigation, the attorney must be temporarily suspended.  There need not be any publicity or publishing of that fact initially.  If it is later found that the lawyer engaged in further misconduct while under suspension, he/she should be immediately disbarred.  That would solve the no-publicity problem and weed out the bad guys.  
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How many honest lawyer whistleblowers have been disbarred or otherwise punished?
I am a member of NASGA, a national organization fighting fiduciary abuse in guardianships (and ultimate probate proceedings) across the country, with a focus on New York.  
______________________________________________________________________________
\1/  By invitation only? 
A requirement that “invitation” requests be filed 14 days prior to hearing date, when, according to the 7/22/2015 press release, only the following notice and instructions to prospective witnesses and attendees prior to each event were provided:


Six (6) days (including two (2) weekend days) prior to the 7/28/2015 two-hour “public” hearing, at which only two (2) nonprofessional witnesses were ‘invited” to speak, at a two-hour session, with lots of other professional “invitees” on the list.

Thirteen (13) days (including four (4) weekend days) prior to the 8/4/2015 two-hour “public” hearing, at which only four (4) nonprofessional witnesses were ‘invited” to speak, with lots of other professional “invitees” on the list.

Twenty (20)  days (including six (6) weekend days) prior to the now three-hour 8/11/2015 “public” hearing at which an unknown number of nonprofessional witnesses  may or may not be “invited” to speak, when one must assume numerous professionals have already been so invited.

(See: http://www.nycourts.gov/attorneys/discipline/publichearings.shtml
\2/  I don’t believe there was ever a report after the Sampson hearings, or any further hearings.  Please correct me if I’m wrong.

\3/  Prof. Stephen Gillers, Elihu Root Professor of Law, New York University School of Law, “Lowering the Bar:  How Lawyer Discipline in New York Fails to Protect the Public,” NYU Law Review:  “Legislation And Public Policy” [Vol. 17:485]
/s/ Lorraine Duboys
LORRAINE DUBOYS
Copies to Interested Persons

