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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 
 
In re: 
 
BERNSTEIN FAMILY REALTY, LLC,   Case No. 22-13009-EPK 
 

Debtor.      Chapter 7 
__________________________________/ 

 
MOTION FOR LIMITED ANNULMENT OF AUTOMATIC STAY  

RETROACTIVE TO PETITION DATE 
 
 Joanna Sahm, as personal representative of the estate of Walter Sahm, and Patricia Sahm 

(together, the "Secured Creditors"), by and through their undersigned counsel and pursuant to 11 

U.S.C. § 362(d), hereby request that the Court, for one limited purpose, annul the automatic stay, 

retroactive to the petition date.  In support, the Secured Creditors state as follows: 

Relevant Facts 

a. The Debtor 

1. Beyond speculative litigation claims, the sole asset of Bernstein Family Realty, 

LLC (the “Debtor”) is the non-income producing real property located at 2753 N.W. 34th Street, 

Boca Raton, Florida 33434 (the “Real Property”). 

2. The Debtor is a non-operating entity without an attorney representing it in this 

bankruptcy case. 

3. The Debtor has no employees. See Schedule E, ECF No. 53.  

4. The Debtor has few, if any, unsecured creditors. See Schedule F, ECF No. 53. 

b. The Judgment and Resulting Efforts to Vacate and Reverse It 

5. The Secured Creditors hold a claim against the Debtor that is secured by the Real 

Property.  Specifically, the Secured Creditors are the holders of that certain Final Judgment of 
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Foreclosure (the “Judgment”) in the amount of $353,574.68 against the Debtor—which also  

foreclosed on the Real Property—entered by the Circuit Court for the Fifteenth Judicial Circuit in 

and for Palm Beach County, Florida (the “State Court”) in Case No. 2018-CA-002317AXX (the 

“State Court Case”).  A copy of the Judgment is attached hereto as Exhibit 3. 

6. The State Court Case was initiated by the Secured Creditors against the Debtor on 

February 23, 2018 via a one-count complaint seeking to foreclose on a mortgage on the Real 

Property.1 

7. The Defendants in the State Court case also include Eliot Bernstein, Candice 

Bernstein, Joshua Bernstein, Jacob Bernstein, and Daniel Bernstein (the “Bernsteins”). 

8. The Judgment was entered by the State Court on December 23, 2021.  Pursuant to 

the Judgment, a public sale of the property was scheduled for April 20, 2022. 

9. On January 5 and 6, 2022, the Bernsteins each filed a motion, in the State Court 

Case, for rehearing and to vacate the Judgment pursuant to Florida Rule of Civil Procedure 1.530 

(the “Motions to Vacate”). 

10. On January 24, 2022, Eliot Bernstein on the one hand, and Joshua Bernstein, Jacob 

Bernstein, and Daniel Bernstein on the other hand, filed appeals of the Judgment with the Florida 

Fourth District Court of Appeal (the “Appellate Court”), thereby initiating Appellate Case Nos. 

22-0264 and 22-0262 (the “Appellate Cases”). 

11. On January 26, 2022, the Appellate Court entered an order in each Appellate Case 

holding such Appellate Case in abeyance pending the State Court’s disposition of the Motions to 

Vacate. 

 
1 As set forth in the operative Third Amended Complaint, on June 20, 2008, the Debtor made a 
promissory note in favor of Walter Sahm and Patricia Sahm, secured by a mortgage on the Real 
Property. A copy of such operative complaint is attached hereto as Exhibit 2. 
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12. On February 14, 2022, the Secured Creditors filed, in the State Court Case, a 

response addressing the arguments raised in the Motions to Vacate. 

13. On February 10, 17, and March 4, 2022, Joshua Bernstein, Jacob Bernstein, and 

Daniel Bernstein filed replies to such response.  

14. On February 23, 2022, the Appellate Court, sua sponte, dismissed Appellate Case 

22-0262 filed by Joshua Bernstein, Jacob Bernstein, and Daniel Bernstein for non-payment of the 

$300 filing fee.  On March 4, 2022, the Appellate Court reinstated Appellate Case 22-0262. 

15. On April 2, 2022, Joshua Bernstein, Jacob Bernstein, and Daniel Bernstein filed, in 

the State Court Case, a further paper in support of the Motions to Vacate wherein the Bernsteins 

stated at the end: 

WHEREFORE, it is respectfully prayed for an immediate Order 
Vacating [the Judgment] . . . and Dismissing this action with 
prejudice and for such other and further relief as may be just and 
proper. 

 
16. On April 17 and 18, 2022, the Bernsteins filed motions in the State Court Case 

requesting an order canceling the April 20, 2022 foreclosure sale of the Real Property. 

c. The Bankruptcy Case and the Subsequent State Court Action 

17. On April 19, 2022 (the “Petition Date”), the Debtor’s beneficial owners, Joshua 

Bernstein, Jacob Bernstein, and Daniel Bernstein (the “Petitioning Bernsteins”) filed an 

involuntary chapter 11 bankruptcy petition (the “Petition”) against the Debtor, thereby 

commencing this case.2  For the reasons set forth in the Secured Creditors’ Motion to Dismiss with 

 
2 The Petitioning Bernsteins are not creditors of the Debtor.  The Petitioning Bernsteins own the 
Debtor as beneficiaries of several trusts that owns the Debtor. See ECF No. 1 at ECF Page 5, ¶3 
and at ECF Pages 6-7, ¶¶12-14. 
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Prejudice, ECF No. 52, such involuntary petition was improper, contained false statements, and 

was filed in bad faith.  

18. On April 19, 2022, Candice Bernstein and Eliot Bernstein each filed suggestions of 

bankruptcy advising the State Court of the pendency of this bankruptcy case. 

19. May 25, 2022, the State Court entered its Omnibus Order Denying Motions for 

Rehearing (the “State Court Denial Order”) wherein the State Court denied the Motions to Vacate.  

A copy of State Court Denial Order is attached hereto as Exhibit 1. 

20. On June 22, 2022, the Appellate Court entered an order acknowledging this 

bankruptcy case and the automatic stay.  

d. Summary of Relevant Facts 

21. In sum: 

a. The underlying State Court Case between the Secured Creditors and the 

Debtor has been pending for over four years and has progressed to the point of post-

judgment litigation and appeal. 

b. The underlying State Court Case involves a complaint containing a single 

count for foreclosure of the Secured Creditors’ mortgage on the Real Property. 

c. The Debtor has not sought to vacate, appeal, or reverse the Judgment. 

d. Since the entry of the Judgment, the Bernsteins have actively sought, in the 

State Court and the Appellate Court, to vacate and reverse the Judgment.   

e. The Bernsteins’ Motions to Vacate the Judgment had the effect of abating 

the consideration of the Bernsteins’ pending appeals of the Judgment. 
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f. The Petitioning Bernsteins—near the eve of their initiation of this 

bankruptcy case—sought an immediate order from the State Court vacating the 

Judgment.   

g. The Petitioning Bernsteins initiated this bankruptcy case improperly, 

falsely, and in bad faith in an effort to prevent the April 20, 2022 foreclosure sale 

scheduled via the Judgment from going forward. 

h. The Secured Creditors have taken no action whatsoever in violation of the 

automatic stay. 

i. The State Court, postpetition and on its own volition without any prompting 

from any party, entered the State Court Denial Order, solely denying the relief 

repeatedly sought by the Bernsteins. 

j. The State Court Denial Order did not cause a foreclosure sale of the Real 

Property to be rescheduled.  

Relief Requested and Argument 

22. The Secured Creditors request that the Court annul the 11 U.S.C. § 362(d) 

automatic stay—retroactive to the April 19, 2022—for the sole purpose of ensuring that the 

automatic stay shall have no effect on the validity of the State Court Denial Order.   

23. While “actions taken in violation of the automatic stay are generally deemed void 

and without effect,” section 362(d) permits bankruptcy courts to annul, i.e., retroactively modify 

or terminate, the automatic stay for cause. In re Barr, 318 B.R. 592, 597-98 (Bankr. M.D. Fla. 

2004) (quoting and citing In re Albany Partners, Ltd., 749 F.2d 670, 675 (11th Cir. 1984)).  As 

explained by the Barr Court: 

Several factors have been identified by Courts when determining whether 
circumstances are sufficiently compelling to warrant retroactive annulment of the 
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stay. Such factors include (1) whether the creditor had actual or constructive 
knowledge of the bankruptcy filing, (2) whether the debtor acted in bad faith, (3) 
whether grounds would have existed for modification of the stay if a motion had 
been filed before the violation, (4) whether the denial of retroactive relief would 
result in unnecessary expense to the creditor, and (5) whether the creditor has 
detrimentally changed its position on the basis of the action taken. 

 
In re Barr, 318 B.R. at 598.  Once the party seeking annulment of the automatic stay demonstrates 

“the presence of circumstances warranted annulment of the stay, the debtor then bears the ultimate 

burden of proving that the request for retroactive relief from the stay should be denied.” Id. at 599. 

24. In this instance, compelling circumstances exist for the Court to annul the automatic 

stay in order to prevent the State Court Denial Order from being void.   

25. First, while the Secured Creditors have had actual knowledge of the bankruptcy 

case since its outset, the Secured Creditors took no action in violation of the automatic stay.  

Second, and as set forth above, the Petitioning Bernsteins filed this bankruptcy case in bad faith. 

Third, denial of the limited retroactive stay relief requested herein would only serve to increase 

the expenses of the Secured Creditors by: (a) causing the Secured Creditors to inform the State 

Court that its State Court Denial Order is void, and (b) necessitating the reissuance of the State 

Court Denial Order once the automatic stay is no longer in effect. 

26. Finally, if the Secured Creditors would have moved to modify the stay at the outset 

of this bankruptcy case in order to permit the State Court to rule on the pending Motions to Vacate, 

cause would have existed for the Court to grant such request.  As set forth above, this bankruptcy 

case was initiated by the Petitioning Bernsteins improperly, falsely, and in bad faith, thereby 

supplying cause to modify the automatic stay. See In re Dixie Broadcasting, Inc., 871 F.2d 1023, 

1026 (11th Cir. 1989) (“[A] petition filed in bad faith . . . justifies relief from a stay.”).  Separately, 

cause existed at the outset of this bankruptcy case to modify the automatic stay and thereby permit 

the State Court to rule on the pending Motions to Vacate, simply based on the unique posture of 
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the State Court Case. See In re American Spectrum Realty, Inc., 540 B.R. 730,  737 (Bankr. 540 

B.R. 730, 737 (Bankr. C.D. Cal. 2015) (listing factors to consider).3   

 
3 “There are 12 non-exclusive factors that courts weigh to determine whether ‘cause’ exists to 
grant relief to allow an entity to continue pending litigation against a debtor in a non-bankruptcy 
forum, including: 
 

1. Whether the relief will result in a partial or complete resolution of the issues; 
 
2. The lack of any connection with or interference with the bankruptcy case; 
 
3. Whether the foreign proceeding involves the debtor as a fiduciary; 
 
4. Whether a specialized tribunal has been established to hear the particular cause 

of action and whether that tribunal has the expertise to hear such cases; 
 
5. Whether the debtor's insurance carrier has assumed full financial responsibility 

for defending the litigation; 
 
6. Whether the action essentially involves third parties, and the debtor functions 

only as a bailee or conduit for the goods or proceeds in question; 
 
7. Whether the litigation in another forum would prejudice the interests of other 

creditors, the creditors' committee and other interested parties; 
 
8. Whether the judgment claim arising from the foreign action is subject to 
      equitable subordination under Section 510(c); 

 
9. Whether movant's success in the foreign proceeding would result in a judicial 

lien avoidable by the debtor under Section 522(f); 
 
10. The interests of judicial economy and the expeditious and economical 

determination of litigation for the parties; 
 
11. Whether the foreign proceedings have progressed to the point where the parties 

are prepared for trial, and 
 
12. The impact of the stay on the parties and the ‘balance of hurt.’ 

 
In re American Spectrum Realty, Inc., 540 B.R. at 737 (emphasis added).  “The most important 
factor in determining whether to grant relief from the automatic stay to permit litigation against 
the debtor in another forum is the effect of such litigation on the administration of the estate.” Id. 
at 739 (internal quotation marks omitted).  
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As applicable, such factors would have weighed in favor of limited-purpose modification of the 

automatic stay at the outset of the case because: 

a. The relief requested would have resulted in a complete resolution of the Motions to 

Vacate; 

b. Resolving the Motions to Vacate would in no way interfere with the bankruptcy 

case, as the Judgment has already been entered, remains valid and effective, and 

the appeals of the Judgment would remain stayed; 

c. The State Court, having entered the Judgment, and having presided over the State 

Court Case for over four years, is the most proper tribunal for a ruling on the 

Motions to Vacate; 

d. No other creditors would have been prejudiced by permitting the State Court to rule 

on the Motions to Vacate because the Motions to Vacate were already fully-briefed 

and pending, and a ruling denying the Motions to Vacate would only have the effect 

of reviving the abated appeals of the Judgment (with such appeals remaining stayed 

pursuant to section 362); 

e. Permitting the State Court to rule on the pending and fully briefed Motions to 

Vacate would serve the interests of judicial economy and the expeditious and 

economical determination of litigation for the parties; 

f. By the Petition Date, the State Court Case had already progressed, after four years, 

to the point of the post-judgment litigation and appeal; and  

g. No parties would have been unfairly prejudiced by such limited modification of the 

automatic stay because, as set forth above, the Motions to Vacate were already 
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fully-briefed and pending, and because the State Court Denial Order did not have 

any effect other than to revive the abated (but still stayed) appeals of the Judgment. 

27. Accordingly, cause exists for the Court to grant this Motion and the limited 

annulment of the automatic stay requested herein.  

WHEREFORE, the Secured Creditors respectfully request that the Court annul the 11 

U.S.C. § 362(d) automatic stay—retroactive to the April 19, 2022—for the sole purpose of 

ensuring that the automatic stay shall have no effect on the validity of the State Court Denial Order.   

ATTORNEY CERTIFICATION 

 I HEREBY CERTIFY that I am admitted to the Bar of the United States District Court 

for the Southern District of Florida and I am in compliance with the additional qualifications to 

practice in this Court set forth in Local Rule 2090-1(A). 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished via 

Notice of Electronic Filing to those parties registered to receive electronic noticing in this case on 

July 15, 2022. 

                                                                     SHRAIBERG PAGE  P.A. 
                                                                     Counsel for the Secured Creditors 
                                                                     2385 NW Executive Center Drive, #300 
                                                                     Boca Raton, Florida 33431 
                                                                     Telephone: 561-443-0800 
                                                                     Facsimile: 561-998-0047 
                                                                     bss@slp.law 
 
                                                                     By:    /s/ Bradley S. Shraiberg  
      Bradley S. Shraiberg 
      Florida Bar. No. 121622 
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