UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

---------------------------------------------------X

LUISA C. ESPOSITO,

                                          Plaintiff,

                                                                                                                      MOTION FOR
                     --against—                                                                       RECONSIDERATION
STATE OF NEW YORK, et.al.,                                                                 

                                                                                                                    07 Civ. 11612 (SAS)          
                                           Defendants.

----------------------------------------------------X

HONORABLE JUDGE SHIRA A. SCHEINDLIN, U. S .D. J
PLAINTIFFS’ MOTION FOR RECONSIDERATION AND MODIFICATION
OF THE COURT'S AUGUST 8, 2008 OPINION AND ORDER

Plaintiff Luisa C. Esposito, moves for reconsideration and modification of the Court's August 8, 2008 Opinion and Order (the "Order") whereby the Court granted Defendants’ Motion to Dismiss.
Pursuant to Federal Rules of Civil Procedure (“FRCP”) Rule 59(e), Plaintiff files this Motion within the requisite period of time, August 18, 2008, or ten (10) days from the execution of the Order.

STATEMENT OF FACTS

[Relevant facts of each case, if desired]

BASES FOR RECONSIDERATION

According to Ciralsky v. Cent. Intelligence Agency, 355 F.3d 661, 671 (D.C. Cir. 2004), a motion to alter the judgment need not be granted unless there is an intervening change of controlling law, new evidence becomes available, or there is a need to correct a clear error, or prevent manifest injustice.
In all instances Plaintiffs maintain that no pleadings are facially defective under FRCP Rule 8(a) and Rule 12(b).
If the immunity is qualified, [416 U.S. 232, 243]   not absolute, the scope of that immunity will necessarily be related to facts as yet not established either by affidavits, admissions, or a trial record. Final resolution of this question must take into account the functions and responsibilities of these particular defendants in their capacities as officers of the state government, as well as the purposes of 42 U.S.C. 1983"
a. New Evidence Becomes Available

All Plaintiffs maintain that there are numerous instances of evidence that were never heard or tested by the District Court and therefore is tantamount to new evidence.  This evidence includes the following:
Deposition of Christine C. Anderson

In the Deposition of Christine C. Anderson in Anderson v. State of New York, 07Civ9599 (S.D.N.Y. filed October 26, 2007) (“Anderson”), Plaintiff(s) maintain that the Order prior to Plaintiff(s) viewing of the July 31, 2008 deposition of Anderson, effectively, in some cases, invades the fertile womb, and in other cases disembowels, but in all cases tears the heart out of the Pro se arguments of the instant case, all related cases subject to this Order, and the Opinion and Order of August 8, 2008 in Eliot I. Bernstein, et al. v. The State of New York, et al., 07Civ11196 (S.D.N.Y. filed December 12, 2007).

Order to Show Cause of Kevin McKeown

Similarly, Plaintiffs maintain that the denial of the Order to Show Cause in the case of Kevin McKeown v. The State of New York, et al., 08Civ2391 (S.D.N.Y. filed March 2, 2008) (“McKeown”) where affidavits of one sitting New York State Supreme Court Justice and one retired New York State Supreme Court Justice stating “[they have] first hand knowledge of the systemic corruption…with the New York State grievance committees and, further, within the New York State Commission on Judicial Conduct,” or words to these effects, the Order at this point in time has the same effect on Pro se Plaintiffs as described in Anderson.

Luisa  C.  Esposito v. The State of New York, et al., 07Civ11612 (S.D.N.Y. filed December 28, 2007) (“Esposito”)

In the Esposito action, it is clear from the District Court’s decision that none of Esposito’s proof of fabrication by the Appellate Division First Department Departmental Disciplinary Committee’s (“DDC”) was considered. These proofs were attached as exhibits to Plaintiff’s opposition to the motion by the State Defendant.  Submitted as Exhibit "A" to her opposition, was the Appellate Division First Department Departmental Disciplinary Committee’s (“DDC”) fabricated version of the transcript.  This was a 1 hour and 49 minute DVD recording containing clear admissions from Defendant Allen H. Isaac (“Isaac”), which should have been considered by the District Court when determining the outcome on defendant’s motion.
Defendant Isaac unequivocally and clearly heard in this DVD admitting to sexually assaulting Plaintiff Esposito.  He further admits to receiving favors from judges on cases.   Particularly, Isaac is heard discussing the Parker & Waichman “Phen-Phen” case which was worth Two Hundred Million Dollars ($200,000,000,000).  Isaac is unmistakably heard on the DVD recording, stating that “he was in the New York State Supreme Court Appellate Division First Department on October 6, 2005, and that some of the judges on that panel were very close friends of his.  He is heard on the DVD stating he wanted them to know that he was interested in that case.”  Isaac then goes on to state that " It’s all back room politics."

Plaintiff Esposito’s Opposition Papers to the City Defendant contain the transcript of a taped telephone conversation between Esposito and Detective Robert Arbuiso. which was attached as Exhibit "A".  From this evidence, Detective Arbuiso is clearly heard on the taped telephone conversation stating that "Isaac did commit a crime, and that her case fell upon Deaf Ears".  Esposito and Arbuiso had several prior telephone conversations in which Detective Arbuiso told Esposito, “He wanted to arrest Isaac, but favors were getting called in and they weren't allowing the arrest".  Also included in Esposito's City Oppositions Papers were, "the Police Report, which reads "Felony, Sexual Abuse. Wanted Allen H. Isaac" which was attached as Exhibit "B", sworn witness affidavits from an Out-Cry Witness and an Eye-Witness which were attached as Exhibits "C" & "D", and the Notice and Demand letter from Criminal Attorney Anthony Denaro addressed to Police Commissioner Raymond Kelly demanding an arrest on Allen Isaac for Felony level sexual abuse, which was attached as Exhibit "E". 

Lastly, in Plaintiff Esposito's Second Amended Complaint she points out on page 9, that the New York County District Attorney's Office issued Grand Jury Subpoena's to three of Esposito's doctors to appear before the Grand Jury on December 5, 2005. Was Esposito's evidence pertaining to these crimes ever presented to a Grand Jury and was a Grand Jury ever empanelled regarding a Felony Level Sexual Abuse complaint?

b. Need to Correct a Clear Error(s)
Plaintiff(s) maintain that there are many instances of clear error in the Order as follows:

Reliance on Rooker-Feldman Doctrine is Error
The Basic Elements of Rooker-Feldman Are Not Met.

The Court invokes the Rooker-Feldman doctrine as a means to support its Order in granting Defendants’ Motions to Dismiss.  Yet this reliance is misplaced, as they erroneously conflate the doctrine with claim preclusion (res judicata). The recent Supreme Court case of Exxon Mobil Corn, v. Saudi Basic Industries Corp., 544 U.S. 280 (2005), makes clear that claim preclusion is a separate doctrine entirely. 
Exxon stipulates the requisite elements that must be met for the Rooker-Feldman doctrine to apply: 1) the case must be brought by a party that has already lost in state court; 2) the injury claimed must as a result of the judgment itself; 3) a final judgment on the state court proceeding must have already been rendered before the federal action is brought; and 4) the federal case must invite review and rejection of the state law claim; if the claims are not identical, the Federal claim must be inextricably intertwined with the state law claim, so as to implicate common facts pertaining to the same transaction or occurrence. (See District of Columbia Court of Appeals v. Feldman, 460 US. 462,483 n. 16 (1983)).  As none of these factors are present in the instant case, the Rooker-Feldman doctrine does not apply.

No Right of Review is Faulty

A fundamental underpinning of the Rooker-Feldman doctrine is the principle that the proper forum to appeal state court decisions is in state court. In the instant case, it is clear that Plaintiff(s) had no possible avenue by which to have the decisions reviewed in state court. Because state law makes no provision for Plaintiff(s) to have its constitutional claims heard in state court, the only possible venue for plaintiff to be heard in is the federal forum. Since Plaintiff(s) had no opportunity to take recourse to the state court system in order to resolve their case, it cannot be precluded from bringing the claim in federal court

Immunity Analysis Within the Order is Error
Regarding Immunity, Plaintiff(s)’ Complaint, Amended Complaint, and Opposition Memorandums pray for injunctive relief; there is no way around this.  Plaintiff contends that the Eleventh Amendment Does Not Bar Suits for Declaratory or Injunctive Relief.  The Court’s bald assertion that the Complaint in the instant case lacks any foundation upon which legal relief can be granted is erroneous. The Eleventh Amendment does not preclude suit against state officers for the kind of injunctive and declaratory relief at issue here. If a state official acts in contravention of the Constitution, pursuant to an unconstitutional statute, or in a manner that violates an individual's constitutionally protected rights, suit to enjoin the offending behavior is proper and does not run afoul of a state's sovereign immunity. (See Ex Parte Young, 209 U.S. 123, 160 (1908)).

In Ex Parte Young, the Supreme Court provided an important exception to the Eleventh Amendment sovereign immunity States enjoy: the Stripping Doctrine.  See also Edelman v. Jordan, 415 U.S. 651 (1974).  With the advent of the Stripping Doctrine, which allows citizens to sue state officials, it argues that when a state officer takes an unconstitutional action, as the State Defendants have done herein, such officer acts beyond the scope of authority, and that when acting outside such authority the officer is "stripped" of official power and cannot invoke the State's immunity, although the officer remains subject to the consequences of the official conduct.  Additionally, Ex Parte Young and Edelman v. Jordan provide that retroactive monetary relief can be granted against an officer sued in his individual capacity, as bringing an action against an officer in his individual capacity does not implicate state sovereignty.

§5 of the Fourteenth Amendment granted Congress the power to enforce, by appropriate legislation, the provisions of that amendment.  Courts have recognized that this new amendment, again a consensus of the people, abrogates the immunity provided by the Eleventh Amendment. 

When Congress enacts legislation under the auspices of §5 of the Fourteenth Amendment they can specifically abrogate Eleventh Amendment immunity, and States can under such federal statutes be prosecuted in federal courts. See, Atascadero State Hospital v. Scanlon, 473 U.S. 234, 105 S.Ct. 3142, 87 L.Ed.2d 171 (1985), (Supreme Court held that Congress can use its Fourteenth Amendment power to override a State's Eleventh Amendment protection).

The Order Cannot Claim Judicial and Qualified Immunity.

Furthermore, the Court cannot allow the defendants’ to use the guise of state authority as a license for violating plaintiff(s) constitutional rights. Indeed, the entire purpose behind the enactment of Section 1983 was to secure the protection of individuals' constitutional rights against infringement by state governments and state actors who purportedly act under the authority of state law. Where a person is deprived of such rights, Section 1983 creates a private cause of action for damages (as well as injunctive relief) against those "persons" responsible for the deprivation. As the Supreme Court has stated:

As a result of the new structure of law that emerged in the post-Civil War era, and especially of the Fourteenth Amendment, which was its centerpiece, the role of the federal Government as a guarantor of basic federal rights against state power was clearly established. Section 1983 opened the federal courts to private citizens, offering a uniquely federal remedy against incursions under the claimed authority of state law upon rights secured by the Constitution and the laws of the Nation...The very purpose of Sec. 1983 was to interpose the federal courts between the States and the people, as guardians of the people's federal rights - to protect the people from unconstitutional action under color of state law, whether this action be executive, legislative, or judicial.

Mitchum v. Foster, 407 U.S. 225,238-39 (1972). The Court has further stated that Section 1983 was intended not only to restrain the states from violating the Fourteenth Amendment, as well as certain federal statutes, but also to compensate injured plaintiffs for the state-sponsored intrusion of their federal rights.

c. Prevent Manifest Injustice.

Completely supporting Plaintiff(s) opposition to the Defendants Motions to Dismiss, as at this juncture dismissed by the Court’s Order, the actions of Defendants pled with sufficient particularity by Plaintiffs, continue to this day.

Continuing along with their disingenuous schemes, Defendants want it both ways: first, by this Court’s granting of the Motions to Dismiss (“MTD”) by the Order, enables these wanton and reckless actors to use the law in conjunction with the FRCP to hide the “proverbial ball,” and as a means to that end, the Defendants, by application of various laws and pleading rules of the FRCP to never be subject to jeopardy for their actions, and that it is up to this Court to apply the public policy exceptions to these arguments, and allow the case to proceed. 

Respectfully, may it please the Court, allow the Plaintiffs to tell their version of the story, let justice prevail, and prevail based on full disclosure of the facts and actions by all concerned; otherwise this Court may be used as another ploy or artifact by Defendants, to “get away with ________________.”

CONCLUSION

For all the foregoing reasons, Plaintiff(s) move for reconsideration and modification of the Court's August 8, 2008 Opinion and Order (the "Order") whereby the Court granted Defendants’ Motion to Dismiss.
By: 
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                  --against—
                                                                                                                                         ORDER
THE STATE OF NEW YORK, et. al.,
                                                 Defendants.

--------------------------------------------------------------------x                          
Upon consideration of Plaintiff(s)’ Motion for Reconsideration and Modification of the 
Court's August 8, 2008 Order, it is by the Court this _____ day of ____________, 2008, 

ORDERED, that the Motion is granted. 
Dated: ________________, 2008 

_____________________________________

SHIRA A. SCHEINDLIN U. S. D. J.
                                                    AFFIDAVIT OF SERVICE
I hereby certify that a true and correct copy of the foregoing has been furnished to all 
Defendants and their respective Attorneys by facsimile this 18th day of August 2008.   
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