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-against-

APPELLATE DIVISION FIRST 

DEPARTMENT DEPARTMENTAL 


              

DISCIPLINARY COMMITTEE, et al. 





MOTION FOR RECONSIDERATION AND REVERSAL OF ORDER
Defendants

X    


MOTION FOR RECONSIDERATION AND REVERSAL OF ORDER 
PLAINTIFFS, ELIOT I. BERNSTEIN, Pro se, individually and P. STEPHEN LAMONT, Pro se and Plaintiff BERNSTEIN on behalf of shareholders of Iviewit Holdings, Inc., Iviewit Technologies, Inc., Uview.com, Inc., Iviewit Holdings, Inc., Iviewit Holdings, Inc., Iviewit.com, Inc., Iviewit.com, Inc., I.C., Inc., Iviewit.com LLC, Iviewit LLC, Iviewit Corporation, Iviewit, Inc., Iviewit, Inc., and other John Doe companies (collectively, “Iviewit Companies”), and patent interest holders, move this honorable Court to reconsider and reverse the Order dated May 9, 2008 in this case and in support state as follows:

REQUEST FOR RECONSIDERATION AND REVERSAL
1. Plaintiffs are in receipt of your Order dated May 9, 2008 (“Order”).  Plaintiffs oppose the Order as it appears that from that Order that motions to dismiss will be decided on based on the Complaint and not the properly and timely Amended Complaint according to the Court order granting Plaintiffs Motion to File an Amended Complaint dated April 17, 2008.  Whereby staying the service of the Amended Complaint after your order of April 17, 2008 granting the Plaintiffs motion to file an Amended Complaint seriously prejudices Plaintiffs, as where in the Motion to Dismiss filed by The Florida Bar counsel it was claimed that there was a failure to state a claim and other objections and whereby the Amended Complaint cures such objections.

2. That Plaintiffs have consistently advised the Court that the Complaint was filed Pro Se, to aid the heroic efforts of the inside whistleblower Anderson that this case is related too and as such was rushed to file in time for her initial hearing with the intent of submitting an Amended Complaint to cure any defects caused by such rush. 
3. That the only Defendant at this time to file a Motion to Dismiss, The Florida Bar, submitted a letter stating that they considered their own Motion to Dismiss moot pending the Amended Complaint (Exhibit 1) and as such would need to respond to the Amended Complaint versus the Complaint.  

4. That Proskauer has also submitted a letter, that Plaintiffs previously submitted to this Court in the Plaintiffs Motion In Opposition to the Order dated May 15, 2008, where Proskauer requests Plaintiffs clarification of the Order, wherein it appears, although not certain, that Proskauer plans on responding to the Amended Complaint.

5. That Plaintiffs’ request that all Defendants need to respond to the properly and timely filed Amended Complaint according to your order of April 17, 2008 when filing their answers or motions to dismiss.    
6. That Plaintiffs state that per the Court rules, in so far as Plaintiffs are entitled to file one Amended Complaint without Court approval prior to any Answers, and where no Answers have yet been filed it appears that this Amended Complaint should be filed and served accordingly and responded to by all Defendants, replacing the Complaint.

7. That Plaintiffs’ filed with the Court a motion for filing an Amended Complaint and whereby it was granted by this Court and as such should be accepted and served without stay for all old and new Defendants to respond to accordingly.

8. That the letter by Proskauer to stay the Amended Complaint may have been tendered by conflicted counsel in these matters, Proskauer, and whereby the merits of the conflict issues should be resolved prior to Proskauer having an effect on the case from such conflicted actions, prejudicing Plaintiffs’ chances of success while possibly acting in conflict.  Whereas this same conflict issue must also be addressed by the Court with Greenberg Traurig, PA, and whereby Plaintiffs and Greenberg Traurig, PA differ on issues of conflict in their former representation on behalf of Plaintiff Bernstein and their current representation of their client, The Florida Bar.  Before any decisions by the Court in response to any declarations by such possibly conflicted counsel, including anticipated motions to dismiss, prejudice the case, should not the conflict issues be resolved first to avoid prejudice?  The Court’s earlier Order claimed, “Any further consideration of the substantive issues raised by plaintiffs, including plaintiffs’ requests regarding conflicts of interest, must await the resolution of anticipated motions to dismiss” and Plaintiffs ask this Court to reverse that process and decide the conflict issues with all parties first, including, Proskauer, Foley and Greenberg, as already raised and supported with facts to this Court, and then consider motions to dismiss submitted by non conflicted third party counsel.  That in light of the Amended Complaint’s inclusion of the Office of Attorney General and Eliot Spitzer and cause of action for such is stated in the Amended Complaint and whereby Proskauer was counsel for former Attorney General Spitzer, the New York Attorney General’s representation further in the matter may be conflicted.  Where this may cause certain Defendants represented by the New York Attorney General to need third party non-conflicted counsel.
9. That Plaintiffs’ state that the Proskauer request to this Court to stay service of the Amended Complaint was premature and when viewed in light of the filed Amended Complaint, the reasons stated in that request for stay become moot as their concerns are addressed in the Amended Complaint.  

WHEREFORE, based on the above, Plaintiffs request this Court reconsider and reverse the Order and lift any temporary stay on new and old Defendants, reversing the prior Order to remove any chance of prejudicing Plaintiffs.  That Plaintiffs further seek this Court to resolve all conflict of interest issues with attorneys Proskauer, Foley, Greenberg and the New York Attorney General prior to allowing further representations, or further rulings on earlier filings whereby they may have been tendered in conflict of interest, thus prejudicing Plaintiffs and where such pleadings in conflict would presumably be stricken from the record other than as evidence of the conflicts.
Exhibit 1 – Greenberg Traurig Letter
[image: image1.png]Eliot Ivan Bernstein

From: smithab@gtlaw.com

Sent: Friday, March 28, 2008 11:53 AM

To: iviewit@iviewit.tv; BurhansG@gtlaw.com

Cc: pstephen.lamont@verizon.net; caroline@cprogers.com; MMulrooney@JTWAMM.com;
andyd@rockitcargo.com; marc.garber@flastergreenberg.com; marc.garber@comeast.net

Subject: RE: Bernstein v. Appellate Division First Dept.

Sensitivity: Private

Eliot:

I received the document, thank you. Unfortunately, the document does not provide any
indication of the office or attorneys that worked on this matter and I have not yet heard
back from Ms. Rogers. I will need to track down more information on this previous matter
before I can take action. It is my understanding that you filed an amended complaint this
morning, rendering the motion to dismiss moot and therefore relieving you of your duty to
respond to the motion. I now have, I believe, 20 days to respond to your amended
complaint. Since you are not required to respond unless or until The Florida Bar files a
motion to dismiss the amended complaint, I am inclined to wait until I have more
information before so advising the court. Judges, at least in Florida, generally do not
like letters; preferring that issues be raised by moticn instead. I am confident this
matter can be resolved within the 20 day period and thus a motion for extension of time is
not necessary at this point.

Cordially,
Bridget

From: Eliot I. Bernstein [mailto:iviewit@iviewit.tv]}

Sent: Friday, March 28, 2008 2:34 PM

To: Smitha, Bridget K. (Assoc-Tal-LT); Burhans Jr., Glenn T. (Shld-Tal-LT)

Cc: pstephen.lamont@verizon.net; Caroline Prochotska Rogers, Esquire; Michele M. Mulrooney
Esqg. - Jackoway Tyerman Wertheimer Austen Mandelbaum & Morris; "Andy Dietz'; Marc R.
Garber Esq. @ Flaster Greenberg PC; Marc R. Garber Esq.

Subject: RE: Bernstein v, Appellate Division First Dept.

Importance: High

Sensitivity: Private

Dear Bridget ~ Thank you for your time and effort in these matters, I have attached an
initial document I have handy to help you locate the people that were involved with
Iviewit representatives. I hope this helps you locate those involved to ascertain what
occurred, as I mentioned I did not retain you directly you were brought in by Caroline
Prochotska Rogers, Esq. who should have more info on the transactions and exchanges of
information that took place and between whom to get to that document. If I come across
more I will send over ASAP. As the response to your Motion is due shortly, we would
kindly appreciate an immediate letter to Judge Scheindlin notifying her that you are
running a more stringent conflict check to determine if conflict exists and to assess your
option to remain as counsel to certain of the defendants due to the document attached
showing a proposal for continued phases of work and indicating conversations regarding the
underlying patent matters in the case. If more time is necessary to determine on your
end, please request additional time for both parties from the Judge, in an amount equal to
any time such conflict affirmation or denial incurs until your decision thus asking her to
grant us more time to file a reply if you remain to stay on board for defendants after
such review for conflict by that amount of time. This should give you adequate time to
review as well, please reply to this message so that we may ascertain receipt,

Again thank you for your time and effort, we appreciate your cooperation.
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Iviewit Holdings, Inc.

39 Little Ave
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THIS MESSAGE AND ITS EMBEDDED FILES INCORPORATED HEREIN CONTAIN INFORMATION THAT IS
PROPRIETARY AND CONFIDENTIAL PRIVILEGED INFORMATION, IF YOU ARE NOT THE INTENDED
RECIPIENT, YOU ARE PROHIBITED FROM READING, OPENING, PRINTING, COPYING, FORWARDING, OR
SAVING THIS MAIL AND ITS ATTACHMENTS. PLEASE DELETE THE MESSAGE AND ITS EMBEDDED FILES
WITHOUT READING, OPENING, PRINTING, COPYING, FORWARDING, OR SAVING THEM, AND NOTIFY THE
SENDER IMMEDIATELY AT (530} 529-4110. IF YOU ARE THE INTENDED RECIPIENT, YOU ARE
PROHIBITED FROM FORWARDING THEM OR OTHERWISE DISCLOSING THESE CONTENTS TO OTHERS, UNLESS
EXPRESSLY DESIGNATED BY THE SENDER. THANK YQU!

From: smithab@gtlaw.com (mailto:smithab@gtlaw.com]
Sent: Friday, March 28, 2008 9:17 AM

To: iviewit@iviewit.tv

Subject: Bernstein v. Appellate Division First Dept.

Mr. Bernstein:

Per our discussion of March 28, 2008, I am providing my contact information. I have left
messages with Caroline Rogers and The Florida Bar and am making efforts internally to
locate the office that handled the patent opinion. I will call you as socon as the matter
is resolved. However, being lunchtime on a Friday, I may not be able to reach everyone
prior to the weekend. I can assure you that I am working diligently to resolve this
matter as quickly as possible.

Thank you for your patience,

Bridget Smitha
Associate
Greenberg Traurig

101 East College Ave,.



[image: image3.png]Tallahassee, FL 32301

{850) 521-8570

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS
under Circular 230, we inform you that any U.S. federal tax advice contained in this
communication (including any attachments), unless otherwise specifically stated, was not
intended or written to be used, and cannot be used, for the purpose of (1) avoiding
penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to
another party any matters addressed herein.

The information contained in this transmission may contain privileged and
confidential information. It is intended only for the use of the person(s} named above.
1f you are not the intended recipient, you are hereby notified that any review,
dissemination, distribution or duplication of this communication is strictly prohibited.
If you are not the intended recipient, please contact the sender by reply email and
destroy all copies of the original message. To reply to our email administratoer directly,
please send an email to postmaster@gtlaw.com <mailto:postmaster@gtlaw.com>









Attorney for Petitioners







Eliot I. Bernstein, Pro se







39 Little Avenue







Red Bluff, Cal. 96080







Tel.: (530) 529-4410


By: 




Eliot I. Bernstein

AFFIDAVIT OF SERVICE

I hereby certify that a true and correct copy of the foregoing will be furnished by facsimile or email and/or U.S. Mail, per the requests of Defendants, on the 16th day of April 2008 on the Defendants.


   Eliot I. Bernstein, Pro se
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