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March 4, 2008
Honorable Shira A. Scheindlin

United States District Judge

Southern District of New York

500 Pearl Street

New York, N.Y.  10007

Re: Plaintiffs Opposition to State Defendants Letter of February 29, 2008 in Eliot I. Bernstein, et al. v. Appellate Division, First Department Departmental Disciplinary Committee, et al., Docket No. 07 CV 11196 (SAS)

Dear Judge Scheindlin:

In a letter dated February 29, 2008, the Office of the Attorney General of the State of New York, and identifying itself as representing or will be representing thirty nine (39) of the defendants (collectively “State Defendants”) in the above referenced case, ask for extreme and unwarranted latitude in time to respond from this Court.  Accordingly, Plaintiffs oppose these measures all along the following lines:

I. Attorney General’s Representation of State Defendants in General.

Plaintiffs, on two separate occasions, have delivered written statements to the Attorney General: first in or about 2004 under Eliot Spitzer and most recently late 2007 under Andrew M. Coumo apprising them of the multiplicity of crimes committed by the State Defendants and asking for a full investigation and the passing of findings to the appropriate U.S. Attorney’s office(s) for prosecution. 

Moreover, in a March 4, 2008 conversations with Assistant Attorney General, Monica Connell, we asked if “now, to have your very same office acting as counsel for the State Defendants constitutes a possible conflict of interest whereby the same office cannot act as both investigator and defense counsel for the same nexus of events,” Ms. Connell stated “this is an issue you should take up with the Court,” or words to those effects.

Therefore, in light of this information and the conversation with Ms. Connell, Plaintiffs request that, should the Court determine a conflict of interest, then Plaintiffs request this Court to direct the State Defendants to seek counsel elsewhere.

II. Attorney General’s Representation of Hon. Judith S. Kaye in Particular.

Plaintiffs are aware that Governor Mario Coumo appointed Judge Kaye to the Court of Appeals in the mid-1990’s.  Plaintiffs are also aware that the present Attorney General, and the proposed counsel to the State Defendants, is the son of Governor Coumo.

Moreover, in the Connell conversation we posed the very same question regarding Judge Kaye, whether “now, to have the very same office acting as counsel for the Judge Kaye who is the direct appointment of the father of the present Attorney General constitutes a possible conflict of interest and appearance of impropriety,” Ms. Connell stated “this is an issue you should take up with the Court,” or words to those effects.

Therefore, in light of this information and the conversation with Ms. Connell, Plaintiffs request that, should the Court determine a conflict of interest and an appearance of impropriety, then Plaintiffs request this Court to direct Judge Kaye to seek counsel elsewhere.

III. Delayed Return of Waivers of Personnel Service.

In its letter, the Office of the Attorney General asks for latitude from this Court in its return of Waivers of Personnel Service.  Whereby the Attorney General states he does “not wish to delay or prolong service” on the one hand, on the other hand seeks to minnow drag these proceedings by returning Waivers a full twenty three (23) days after service without neither rhyme nor reason.

Therefore, Plaintiffs request that this Court to direct the Office of the Attorney General to return the Waivers of Personnel Service in the customarily timely manner according to the Federal Rules of Civil Procedure.

IV. Delayed Return of Answer to the Complaint.

In its letter, the Office of the Attorney General additionally asks for latitude from this Court in its response to the complaint.  Whereby this Court denied Pro Se Plaintiffs’ request for an extension of time to file an amended complaint, similarly Plaintiffs request this Court to deny the State Defendants additional time to answer the complaint.  

Therefore, Plaintiffs request, and should the State Defendants accept and return their Waivers of Personnel Service within the specified time, that this Court direct State Defendants to file their answer to the complaint within the required sixty (60) days period of service of the complaint upon all defendants, and if the Waivers of Personnel Service are not timely delivered, then adhere to the twenty (20) day requirement to answer after personal service. 

V. Self Representation by Proskauer Rose LLP and Foley and Larder LLP.

In the Connell conversation, the Assistant Attorney General, confirmed that Proskauer Rose LLP and Foley and Lardner LLP represent themselves  

Moreover, Plaintiffs direct the Court’s attention to New York Lawyer's Code of Professional Responsibility (Updated Through November 3, 2007), DR 5-101 [1200.20] Conflicts of Interest - Lawyer's Own Interests that states:

A lawyer shall not accept or continue employment if the exercise of professional judgment on behalf of the client will be or reasonably may be affected by the lawyer’s own financial, business, property, or personal interests, unless a disinterested lawyer would believe that the representation of the client will not be adversely affected thereby and the client consents to the representation after full disclosure of the implications of the lawyer’s interest.

Plaintiffs submit that self representation is in direct violation of DR 5-101 [1200.20] New York Lawyer's Code of Professional Responsibility (Updated Through November 3, 2007).

Therefore, and in light of Proskauer’s prior self-representations that allegedly resulted in with conflict of and abuse of public offices from Florida to New York and anyplace required in between, Plaintiffs request that this Court direct Proskauer Rose LLP and Foley Lardner LLP to seek third party, non-conflicted counsel elsewhere.

VI. Joao Representation by Fried.

John W. Fried, inter alia, by virtue of his representation of Raymond A. Joao at the first Department Disciplinary Committee complaint, became a figure in the nexus of events claimed in the complaint.  Accordingly, Plaintiffs see it as a very real possibility, if not a certainty that Fried will be called as a fact witness in the proceedings; therefore, rather than waiting until then for Joao to seek new representation, Plaintiffs request this Court to direct Joao to seek counsel elsewhere.

VII. Court Appoints Counsel for the SBA.

Plaintiffs point the Court to its complaint whereby Plaintiff Bernstein complains individually and on behalf of patent interest holders in the Iviewit Companies and Plaintiff Lamont complains on behalf of patent interest holders of the Iviewit Companies.  

Moreover, and by Exhibit A of the complaint the Court finds that the United States Small Business Administration is a significant patent interest holder by virtue of its investments in the Iviewit Companies.

As a result, and in light of the Court’s denial of Pro Bono counsel in its January 9 Order, Plaintiff request the Court to ponder the appropriateness of Plaintiffs Bernstein and Lamont complaining and arguing on behalf of the United States (not to mention its claims of fraud on the U.S. Patent and Trademark Office whereby proof positive of Plaintiffs claims are found in the suspended nature of Plaintiffs patent applications), or whether some other mechanism should be effected, such as bringing in the United States Justice Department to try the SBA claims.

VIII. Confusion Pertaining to Service of the Summons and Complaint by the U.S. Marshal Service.

Plaintiffs request proof positive of the method and by whom the U.S. Marshal Service ultimately received the “gone missing” Summons and Complaint.  As we wrote previously, the United States Post Office has no record of transmitting a twenty-two pound package anywhere, let alone to 500 Pearl Street, New York, N.Y.  Moreover, Ms. Connel’s letter provides no help in that she relies on qualified statements such as “what ‘appears’ to be the compliant” and later goes on to state that “Upon information and belief, the marshals re-served the defendants with the complaint...”

As a result, upon information and belief, this is the first time in the history of United States District Court, whereby defendants have agreed to accept waiver of personnel service without the benefit of an unqualified receipt of a complaint.

Therefore, and prior to any schedule set or changing dates granted, Plaintiffs request this Court to describe the ACTUAL receipt of the Summons and Complaint including but not limited to: who received the documents, when they received the documents, and proof positive that the bona fide complaint was served; Plaintiffs requests this Court to clarify this series of events of summons and complaints “gone missing” by and between the United States Post Office, the US Marshal Service and the State Defendants.

IX. Summary.

May it please the Court, the appointment of pro bono counsel is critical at this stage; counsel for the State Actors has indicted it will be filing first day motions, including a Motion to Dismiss.  Furthermore, Plaintiffs are not lawyers, and while Plaintiff Lamont holds a law degree, he took a purely business oriented curriculum void of advanced civil procedure, Rules of Evidence, or any other litigation styled courses; he has never practiced and is not a member of the New York State Bar or any other Bar Association for that matter.

Still further, Plaintiffs are aware that, many times, cases are initially decided on motions and then go to the appellate level before the case is actually tried in the district court; accordingly, without Pro Bono counsel, this Court will receive from Pro Se Plaintiffs responsive pleadings that do not conform to the Court's rules, and likely will not have the case support this Court should have and may require, as Plaintiffs are without the resources and skill sets.

Moreover, it is in the Court’s best interests to have both sides of the argument properly laid out and the law briefed so that a "well reasoned" and correct decision can be made. With counsel, all this can happen.  Without, it is less likely, plus the Court will have to read responses that are far too long, not straight to the point, and could result in  appeasable error, at no fault of the Court’s.

Additionally, if counsel is appointed in the future, then they will be at a big disadvantage as the motions could result in certain claims or parties being released, which may not happen with counsel's aid.

Lastly, based on prior claims filed Plaintiffs are aware of the logistical problems of being a pro se litigant.  In this case, with so many parties and claims, Plaintiffs need counsel to make sure all parties are properly served, parties that are not part of a particular claim are not included (by oversight) and that can handle the nightmarish problems envisioned in such a complex matter.

Respectfully submitted,

By:


Eliot I. Bernstein, Pro Se

By: 

P. Stephen Lamont, Pro Se

Cc:
Monica Connell 

Assistant Attorney General


Attorney for Defendants


Gregory Mashberg, Esq.


Joanna Smith, Esq.


Proskauer Rose LLP


Attorney for Defendants

Todd Norbitz, Esq.


Anne Sekel, Esq.


Foley and Lardner LLP


Attorney for Defendants

John W. Fried, Esq.


Fried & Epstein LLP


Attorneys for Defendants Joao
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