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STATEMENT PURSUANT TO FED. R. APP. PRO. 35(b)(l)(A) 

The Panel Decision (sometimes "Decision") conflicts with decisions of the 

Supreme Court and this Court, and consideration by the full Court is therefore 

necessary to secure and maintain uniformity of its decisions. 

In particular, the Decision conflicts with FTC v. Indiana Federation of 

Dentists, 476 U. S .447 (1 986); National Society oflrofessional Engineers v. United 

States, 435 U.S. 679 (1978); United States v. E.I. du Pont de Nemours & Co., 35 1 

U.S. 377 (1956); Freedom Holdings, Inc. v Spitzer, 357 F.3d 205 (2d Cir. 2004); 

PepsiCo, Inc. v. Coca-Cola Co., 3 15 F.3d 10 1 (2d Cir. 2002); Todd v. Exxon Corp., 

275 F.3d 191 (2d Cir. 2001), in that when a plaintiff pleads direct evidence of 

anticompetitive effects, a flawless relevant market is not crucial to pleading Sherman 

Act claims. 

The Decision also conflicts with Klor 's, Inc. v. Broadway-Hale Stores, Inc., 

359 U.S. 207 (1959) and Freedom Holdings, supra, in its rejection ofper se liability 

for the collective refusal to deal imposed on the horizontal array of over 80 private 

entities. 

The Decisions' affirmance of a dismissal with prejudice of afirst Complaint, 

without granting leave to amend, also conflicts with Discon, Inc. v. Nynex Corp., 93 

F.3d 1055 (2d Cir. 1996), rev 'd on other grounds, Nynex Corp. v. Discon, Inc., 525 

STATEMENT PURSUANT TO FED. R. APP. PRO. 35(b)(1)(A)

The Panel Decision (sometimes "Decision") cont1icts with decisions of the

Supreme Court and this Court, and consideration by the full Court is therefore

necessary to secure and maintain uniformity of its decisions.

In particular, the Decision conflicts with FTC v. Indiana Federation of

Dentists, 476 U.S. 447 (1986); National Society ofProfessional Engineers v. United

States, 435 U.S. 679 (1978); United States v. E.1 du Pont de Nemours & Co., 351

U.S. 377 (1956); Freedom Holdings, Inc. v Spitzer, 357 F.3d 205 (2d Cir. 2004);

PepsiCo, Inc. v. Coca-Cola Co., 315 F.3d 101 (2d Cir. 2002); Todd v. Exxon Corp.,

275 F.3d 191 (2d Cir. 2001), in that when a plaintiff pleads direct evidence of

anticompetitive effects, a flawless relevant market is not crucial to pleading Sherman

Act claims.

The Decision also cont1icts with Klor 's, Inc. v. Broadway-Hale Stores, Inc.,

359 U.S. 207 (1959) and Freedom Holdings, supra, in its rejection ofper se liability

for the collective refusal to deal imposed on the horizontal array of over 80 private

entities.

The Decisions' affirmance of a dismissal with prejudice of afirst Complaint,

without granting leave to amend, also conflicts with Discon, Inc. v. Nynex Corp., 93

F.3d 1055 (2d Cir. 1996), rev'd on other grounds, Nynex Corp. v. Discon, Inc., 525
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U.S. 128 (1998) and Freedom Holdings, supra. 

PRELIMINARY STATEMENT 

Plaintiff-Appellant Handle With Care Behavior Management System, Inc. 

("HWC") petitions for Panel Rehearing and Rehearing En Banc so this Court may 

review the Decision that affirmed the dismissal with prejudice of antitrust claims in 

HWC's only Complaint, notwithstanding HWC's factually specific allegations of 

collective conduct constituting, inter alia, "monopoly control" and "systematic[ ] 

refus[al]" to allow other competition (C fl 34, 86, 88-90).' The Complaint even 

recited direct evidence of anticompetitive effects from Defendants' conduct on the 

numerous private foster care agencies in New York, including prices more than four 

times charged other customers (C 77 40, 91-92, 97). The Decision's affirming the 

dismissal without leave to amend also conflicts with precedents of this Court that 

command liberality in granting leave to amend -- especially in complex antitrust 

cases. Finally, the Panel also misapprehended the relevant market asserted by HWC. 

BACKGROUND 

HWC is a provider of restraint training to public and private agencies in New 

York State and elsewhere. HWC alleged collective conduct by Defendants Cornell 

' The Complaint ("C") is located at A-25 through A-45 of the Appendix. The District 
Court's opinion is reported at 2005 WL 2407548 and is reproduced at A-296 - A-3 15 of the 
Appendix. The Panel Decision (annexed hereto) is also reported at 2008 WL 4558047. 
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University ("Cornell"), The New York State College ofHuman Ecology ("CHE) and 

a state agency now known as the New York State Office of Children and Family 

Services ("OCFS"). Defendants' collective conduct, persisting over twelve years, 

consisted of an agreement under which OCFS refused regulatory approval of the 

restraint policies of .the more than 80 privately-owned and autonomous foster care 

agencies ("PFAS")~ throughout New York State -- unless the PFAs contracted with 

Cornell and CHE to use their "Therapeutic Crisis Intervention" ("TCI") program to 

provide restraint training to PFA staff (C 77 35,87,90; A-48, A-95-A- 102, A- 124-A- 

136). This coercive policy was inconsistent with OCFS regulations governing the 

PFAs, which are responsible for their own management, including restraint training.' 

This number is estimated fiom "New York State Office of Children and Family 
Services Standards of Payment System for Foster Care of Children," available at 
http://www.ocfs.state.ny.us/main~rates/fosterce/rates/fc-voluntO7-O7.pdf. PFAs are the 
principal institutions in New York State that take in foster children, with thousands of New York 
children in their care. The Complaint used various terms to describe the PFAs, such as "child 
care providers" (1 23) and "private child care providers" (1 3 l), but they are defined as 
"voluntary authorized agencies." N.Y. Soc. Serv. Law $ 8  371(10)(a) and (c). For simplicity, as 
in HWC's briefs, they are hereinafter referred to as "PFAs." 

This autonomy is manifest from N.Y. Soc. Serv. Law $ 460-a and 18 N.Y.C.R.R. $9 
441.3,482.3. The "board of directors" of a PFA "shall manage the affairs of such agency (1 8 
N.Y.C.R.R. $441.3(a)(l)), "assur[ing] the proper care of children for whom such agency is 
responsible." 18 N.Y.C.R.R. $ 44.1.3(a)(4)(iii). The PFAs' "chief executive officer" ("CEO) is 
responsible to the board for the administration of the PFA, 18 N.Y.C.R.R. $441.3(a)(4)(i), 
including the responsibility to "direct, evaluate and coordinate all aspects of [a PFA's restraint 
training] program," including "staff development and training." 1 8 1V.Y.C.R.R. $441.3(c)(l) 
(emphasis added). PFAs must submit their restraint policies to OCFS for approval (C 11 82-84). 
18 N.Y.C.R.R. 5 441.17. See also HWC's Principal Brief ("PrBr") at 10-12. 
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responsible." 18 N.Y.C.R.R. § 441.3(a)(4)(iii). The PFAs' "chief executive officer" ("CEO") is
responsible to the board for the administration of the PFA, 18 N.Y.C.R.R. § 441.3(a)(4)(i),
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Defendants have not presented the slightestpretense of some putative goal of 

efficiency, quality or any legitimate interest in imposing .the expensive TCI program 

on the PFAS.' Various tactics employed to enforce this exclusion included threats of 

adverse regulatory and licensing actions (C 70-74, 88-90).~ Defendants did not 

deny that this was manifestly anticompetitive behavior, conceding below that the 

Complaint "may be broadly and liberally construed to alleged [sic] anticompetitive 

conduct," and acknowledging that a dismissal without leave to amend is appropriate 

only "in extraordinary circumstances" (Docket No. 5 1 at 10, 15; emphasis added). 

HWC alleged both injury to competition6 and its own antitrust injury. 

This exclusion also allowed Cornell and CHE to charge more than four times 

the price charged other (i.e., non-OCFS-regulated)  customer^.^ OCFS, Cornell and 

In addition to price competition, quality competition was also suppressed. E.g., 
portions of the record indicate that HWC's program is preferred over TCI (A-1 74 - A-176, A-227 
- A-230, A-252 - A-257; PrBr at 35 n.3). 

OCFS also approves PFA corporate charters. N.Y. Soc. Serv. Law $460-a; 18 
N.Y.C.R.R. $8 441.17(c), 477.1,477.4. See also C 71 82,89; PrBr at 10-15; HWC's Reply Brief 
("RepBr") at 5-6,5 1-54. 

HWC asserted that other vendors have also been excluded (C 11 38,70,73,89; PrBr at 
13-15, 19-20). See also District Court opinion at A-302 - A-303, A-306. 

Defendants did not put forward any justification for this supracompetitive pricing. PrBr 
at 13,15,34. Defendants did submit a 1994 "Memorandum of Agreement" ("MOP) between 
Cornell and OCFS, of which the most explicit goal was to help maximize federal funding for the 
Defendants' sale of TCI (C 77 9 1-9 1 ; A- 14 1 ; RepBr at 7- 10, 19). Defendants contented that the 
MOA cloaked their behavior in state action immunity from antitrust laws, but the MOA was null 
and void because it was nat approved by the State Comptroller pursuant to N.Y. Fin. Law $ 112. 
This was determined by the State Attorney General on September 14,2005 (shortly before the 
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CHE all benefitted financially from these supracompetitive prices because federal 

reimbursement covers 75% of the (legitimate) cost of this training (C 11 92,96-97; 

PrBr at 15 n.9, 3 1; RepBr at 15 n.15, 29, 37 n.32). Hence, instead of seeking 

competitive prices, OCFS had a strong incentive to favor the high prices for TCI and 

the exclusion of other vendors because OCFS is repaid most of the "cost" of Cornell's 

overpriced TCI training under Title IV-E of the Social Security Act (C 77 14, 35; 

PrBr at 30-32; Rep.Br. at 15,29, 37 n.32).* 

HWC had only one chance to plead its antitrust claims, as the District Court 

dismissed them with prejudice and the Panel affirmed.9 The Panel Decision did not 

review HWC's allegations of per se liability nor, per se liability aside, HWC's 

allegation that the supracompetitive pricing and exclusion of competition had an 

"actual anticompetitive effect" (PrBr at 36). The Decision simply heldthat HWC had 

failed to allege a "properly defined" relevant market, which it found fatal to all of 

HWC's antitrust claims. 

District Court's dismissal, but without any Defense counsel bringing it to the District Court's 
attention). Formal Opinion 2005-F2,2005 WL 2332807 (N.Y.A.G.). See RepBr at 7-10. 

Cornell and CHE have also benefitted financially from this arrangement, but illegally so 
(C 17 14,35; PrBr at 30-32). 1. e., OCFS has fraudulently overbilled the federal government for 
these "costs." See Amended Complaint in United States ofAmerica ex rel. Chapman v. Cornell 
University, et al., 1 :04-CV- 1505 (N.D.N.Y. 2005)' brought under the qui tam provisions of the 
False Claims Act, 31 U.S.C.A. $5 3729 et seq. at 17 98-102, 122. 

The Panel consisted of Circuit Judges Straub, Walker and Pooler. 
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District Court's dismissal, but without any Defense counsel bringing it to the District Court's
attention). Formal Opinion 2005-F2, 2005 WL 2332807 (N.Y.A.G.). See RepBr at 7-10.

8 Cornell and CHE have also benefitted financially from this arrangement, but illegally so
(C ~~ 14,35; PrBr at 30-32). Ie., OCFS has fraudulently overbilled the federal government for
these "costs." See Amended Complaint in United States ofAmerica ex rei. Chapman v. Cornell
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False Claims Act, 31 V.S.C.A. §§ 3729 et seq. at ~~ 98-102, 122.

9 The Panel consisted of Circuit Judges Straub, Walker and Pooler.
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ARGUMENT 

The Panel Decision places beyond the reach of the Sherman Act collective 

conduct by three entities that forced the selection of Cornell and CHE as the vendor 

of restraint training for the over 80 PFAs, each independently responsible for the 

safety of children in their care. The Decision conflicts with decisions of the Supreme 

Court and this Court in that the Complaint demonstrated direct evidence of 

anticompetitive effects sufficient to sustain violations of both Sections One and Two 

-- even without a relevant market analysis. 

Moreover, the dismissal with prejudice of HWC's first -- and only -- Complaint 

conflicts with decisions of this Court requiring liberality in granting leave to amend 

under Fed. R. Civ. Pro. 15(a)(2). If adhered to, the decision would essentially 

transform 12(b)(6) reviews of antitrust complaints into summary judgments. 

POINT I 

THE PANEL DECISION WRONGLY CONCLUDED 
THAT HWC'S ANTITRUST CLAIMS WERE DEPENDENT 
ON FLAWLESSLY PLEADING A RELEVANT MARKET 

HWC's Complaint clearly described the anticompetitive nature of the 

Defendants' misconduct, including that Defendants had "monopoly control," had 

"systematically refus[ed]" to allow PFAs to hire vendors other than Cornell and CHE 

(C 77 34,86,88-go), and had actually caused supracompetitive pricing (C 77 40,90- 
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92, 97). These kinds of factual allegations at the pleading stage obviate any 

exposition of the effect on a relevant market. As a leading scholar has explained, 

"Market definition is not a jurisdictional prerequisite, or an issue having its own 

significance under the statute; it is merely an aid for determining whether power 

exists." L. Sullivan, Handbook of Antitrust Law 4 1 (1 977) (emphasis added). 

A. Section One Liabilitv 

As this Court held in Todd v. Exxon Corp., 275 F.3d 191,206 (2d Cir. 2001), 

"[iln this Circuit, a threshold showing of market share is not a prerequisite for 

bringing a $ 1 claim . . .." Quoting K.M. B. Warehouse Distributors, Inc. v. Walker 

Mfg. Co., 6 1 F.3d 123,129 (2d Cir. 1995), Todd further explained, "[ilf a plaintiff can 

show an actual adverse effect on competition . . . we do not require a further showing 

of market power." 275 F.3d at 206-07 (emphasis added). Relying on Capital 

Imaging Assocs. v. Mohawk Valley Med. Assocs., 996 F.2d 537,546 (2d Cir. 1993), 

Todd also held that an antitrust plaintiff "may avoid a 'detailed market analysis' by 

offering 'proof of actual detrimental effects . . .."' 275 F.3d at 207 (quoting FTC v. 

Indiana Federation of Dentists, 476 U.S. 447,460-6 1 (1 986); emphasis added). 

Within the four comers of HWC's Complaint, very specific -- and "actual" -- 

adverse effects on competition were pleaded: supracompetitive prices and the 

horizontal exclusion of vendors competing to provide restraint training to the over 80 

92, 97). These kinds of factual allegations at the pleading stage obviate any

exposition of the effect on a relevant market. As a leading scholar has explained,

"Market definition is not a jurisdictional prerequisite, or an issue having its own

significance under the statute; it is merely an aid for determining whether power

exists." L. Sullivan, Handbook ofAntitrust Law 41 (1977) (emphasis added).

A. Section One Liability

As this Court held in Toddv. Exxon Corp., 275 F.3d 191,206 (2d Cir. 2001),

"[i]n this Circuit, a threshold showing of market share is not a prerequisite for

bringing a § 1 claim ...." Quoting K.MB. Warehouse Distributors, Inc. v. Walker

Mfg. CO.,61 F.3d 123, 129(2dCir.1995), Todd further explained, "[i]faplaintiffcan

show an actual adverse effect on competition . .. we do not require a further showing

of market power." 275 F.3d at 206-07 (emphasis added). Relying on Capital

Imaging Assocs. v. Mohawk Valley Med. Assocs., 996 F.2d 537,546 (2d Cir. 1993),

Todd also held that an antitrust plaintiff "may avoid a 'detailed market analysis' by

offering 'proof ofactual detrimental effects .... '" 275 F.3d at 207 (quoting FTC v.

Indiana Federation ofDentists , 476 U.S. 447, 460-61 (1986); emphasis added).

Within the four comers ofHWC's Complaint, very specific -- and "actual"-

adverse effects on competition were pleaded: supracompetitive prices and the

horizontal exclusion ofvendors competing to provide restraint training to the over 80
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PFAs in New York State. Either sustains the Section One claims under the Rule of 

Reason. See, e.g., FTC v. Indiana Federation of Dentists, supra (horizontal 

agreement to withhold particular services from customers); National Society of 

Professional Engineers v. United States, 43 5 U.S. 679, 692 (1 978) (horizontal 

agreement to refuse to negotiate prices). 

Moreover, the fact that OCFS, with Cornell and CHE, imposed the horizontal 

exclusion of all other vendors is of no importance. 324 Liquor Corp. v. Duf., 479 

U.S. 335, 345-46 n.8 (1987) (holding Section One claims made out by state action 

compelling private parties to engage in anticompetitive behavior, calling this a 

"hybrid" restraint). Accord Freedom Holdings, Inc. v. Spitzer, 357 F.3d 205,223-24 

(2d Cir. 2004). lo 

B. Section Two Liability 

Pleading a relevant market is likewise not always necessary for a Section Two 

claim. PepsiCo, Inc. v. Coca-Cola Co., 3 15 F.3d 10 1, 107 (2d Cir. 2002). PepsiCo 

cited United States v. E. I. du Punt de Nemours & Co., 3 5 1 U.S. 3 77,3 9 l(1956) and 

'O Freedom Holdings rejected a claim of state action immunity where, as here, there was 
"no mechanism . . . whereby New York may review the reasonableness of the pricing decisions 
of [the parties]." 357 F.3d at 23 1 (internal quotation marks and citation omitted). Accordingly, 
the exhortation of two antitrust scholars is appropriate here: "Private parties who restrain trade 
pursuant to government directives do so at their peril." J. Lopatka & W. Page, State Action and 
the Meaning ofAgreement Under the Sherman Act: An Approach to Hybrid Restraints, 20 Yale 
J .  Reg. 269,292 (2003). 

PFAs in New York State. Either sustains the Section One claims under the Rule of

Reason. See, e.g., FTC v. Indiana Federation of Dentists, supra (horizontal

agreement to withhold particular services from customers); National Society of

Professional Engineers v. United States, 435 U.S. 679, 692 (1978) (horizontal

agreement to refuse to negotiate prices).

Moreover, the fact that OCFS, with Cornell and CRE, imposed the horizontal

exclusion of all other vendors is of no importance. 324 Liquor Corp. v. Duffy, 479

U.S. 335, 345-46 n.8 (1987) (holding Section One claims made out by state action

compelling private parties to engage in anticompetitive behavior, calling this a

"hybrid" restraint). Accord Freedom Holdings, Inc. v. Spitzer, 357 F.3d 205,223-24

(2d Cir. 2004).10

B. Section Two Liability

Pleading a relevant market is likewise not always necessary for a Section Two

claim. PepsiCo, Inc. v. Coca-Cola Co., 315 F.3d 101,107 (2d Cir. 2002). PepsiCo

cited United States v. E.1. du Pont de Nemours & Co., 351 U.S. 377, 391(1956) and

10 Freedom Holdings rejected a claim of state action immunity where, as here, there was
"no mechanism ... whereby New York may review the reasonableness of the pricing decisions
of [the parties]." 357 F.3d at 231 (internal quotation marks and citation omitted). Accordingly,
the exhortation of two antitrust scholars is appropriate here: "Private parties who restrain trade
pursuant to government directives do so at their peril." 1. Lopatka & W. Page, State Action and
the Meaning ofAgreement Under the Sherman Act: An Approach to Hybrid Restraints, 20 Yale
J. Reg. 269, 292 (2003).
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Tops Markets, Inc. v. Quality Markets, Inc., 142 F.3d 90,98 (2d Cir. 1998), "noting 

that monopoly power 'may be proven directly by evidence of the control of prices or 

the exclusion of competition . . .."' 3 15 F.3d at 107. l 1  

C. Per Se Liability 

The above analysis also places the antitrust misconduct alleged squarely in the 

per se category of a group boycott under Klor 's, Inc. v. Broadway-Hale Stores, Inc., 

359 U.S. 207, 212 (1959).12 See also NYNEXCorp. v. Discon, Inc., 525 U.S. 128, 

136 (1998). Although the group boycott by all PFAs was imposed upon them, that 

is no matter. See discussion of 324 Liquor and Freedom Holdings, supra. A 

vertically imposed group boycott is thus as actionable per se as one voluntarily 

organized by a horizontal group of sellers or buyers. 

POINT I1 

THE DISTRICT COURT'S DISMISSAL WITH PREJUDICE 
WAS AN ABUSE OF DISCRETION AND WRONGLY 

HELD THAT LEAVE TO AMEND WOULD BE "FUTILE" 

The Panel Decision was simply wrong to let stand the District Court's 

dismissal with prejudice. This Court has a long history of recognizing the 

l 1  See also 2A Phillip E. Areeda, et al., Areeda & Hovenkarnp's Antitrust Law, TI 531a 
at 156 (2002) (stating that a relevant market definition simply serves as a "surrogate" for market 
power). 

l 2  HWC allegedper se liability in the alternative, as the District Court recognized. 
District Court opinion at A-3 1 1 - A-3 12. See also PrBr at 36; RepBr at 44. 

Tops Markets, Inc. v. Quality Markets, Inc., 142 F.3d 90,98 (2d Cir. 1998), "noting

that monopoly power 'may be proven directly by evidence ofthe control ofprices or

the exclusion of competition .... '" 315 F.3d at 107. 11

c. Per Se Liability

The above analysis also places the antitrust misconduct alleged squarely in the

per se category ofa group boycott under Klor 's, Inc. v. Broadway-Hale Stores, Inc.,

359 U.S. 207, 212 (1959)Y See also NYNEX Corp. v. Discon, Inc., 525 U.S. 128,

136 (1998). Although the group boycott by all PFAs was imposed upon them, that

is no matter. See discussion of 324 Liquor and Freedom Holdings, supra. A

vertically imposed group boycott is thus as actionable per se as one voluntarily

organized by a horizontal group of sellers or buyers.

POINT II

THE DISTRICT COURT'S DISMISSAL WITH PREJUDICE
WAS AN ABUSE OF DISCRETION AND WRONGLY

HELD THAT LEAVE TO AMEND WOULD BE "FUTILE"

The Panel Decision was simply wrong to let stand the District Court's

dismissal with prejudice. This Court has a long history of recognizing the

11 See also 2A Phillip E. Areeda, et al., Areeda & Hovenkamp's Antitrust Law, ~ 531a
at 156 (2002) (stating that a relevant market definition simply serves as a "surrogate" for market
power).

12 HWC alleged per se liability in the alternative, as the District Court recognized.
District Court opinion at A-311 - A-312. See also PrBr at 36; RepBr at 44.
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vicissitudes of parties7 attempts to plead antitrust violations. Indeed, the decision 

below resembles the dismissal reversed by this Court in Discon, Inc. v. Nynex Corp., 

93 F.3d 1055 (2d Cir. 1996), rev 'd on other grounds, Nynex Corp. v. Discon, Inc., 

525 U.S. 128 (1998). In Discon, this Court held, "In this case, we believe that the 

District Court may have been misled by a poorly drafted complaint into categorizing 

the arrangement as one that is presumptively legal."13 93 F.3d at 1059 (C.J. 

Newman). This Court even found that the Discon complaint "states a cause of action 

under Section One of the Sherman Act, though under a different legal theory than the 

one articulated by Discon." Id. (emphasis added). Although the Supreme Court 

reversed on the merits, it did not question this Court's duty to review antitrust 

complaints such that they may "properly be understood to allege arrangements that 

might be shown to be unlawful . . .." Id. (emphasis added). 

As Judge Winter more recently wrote in another case involving antitrust 

claims: 

It is too late in the day and entirely contrary to the spirit of the Federal 
Rules of Civil Procedure for decisions on the merits to be avoided on the 
basis of [ ] mere technicalities. 'The Federal Rules reject the approach 
that pleading is a game of skill in which one misstep by counsel may be 
decisive to the outcome and accept the principle that the purpose of 

l 3  Appellate Counsel for HWC has conceded that, as to the precise theories of liability, 
the Complaint was not a model of clarity -- although the factual allegations were certainly clear 
enough to put Defendants on notice of the alleged misconduct (PrBr at 23). 

vicissitudes of parties' attempts to plead antitrust violations. Indeed, the decision

below resembles the dismissal reversed by this Court in Discon, Inc. v. Nynex Corp. ,

93 F.3d 1055 (2d Cir. 1996), rev'd on other grounds, Nynex Corp. v. Discon, Inc.,

525 U.S. 128 (1998). In Discon, this Court held, "In this case, we believe that the

District Court may have been misled by a poorly drafted complaint into categorizing

the arrangement as one that is presumptively legal.,,13 93 F.3d at 1059 (C.J.

Newman). This Court even found that the Discon complaint "states a cause ofaction

under Section One ofthe Sherman Act, though under a different legal theory than the

one articulated by Discon." Id. (emphasis added). Although the Supreme Court

reversed on the merits, it did not question this Court's duty to review antitrust

complaints such that they may "properly be understood to allege arrangements that

might be shown to be unlawful ...." Id. (emphasis added).

As Judge Winter more recently wrote in another case involving antitrust

claims:

It is too late in the day and entirely contrary to the spirit of the Federal
Rules ofCivil Procedure for decisions on the merits to be avoided on the
basis of [ ] mere technicalities. 'The Federal Rules reject the approach
that pleading is a game ofskill in which one misstep by counsel may be
decisive to the outcome and accept the principle that the purpose of

13 Appellate Counsel for HWC has conceded that, as to the precise theories of liability,
the Complaint was not a model of clarity -- although the factual allegations were certainly clear
enough to put Defendants on notice of the alleged misconduct (PrBr at 23).
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pleading is to facilitate a proper decision on the merits.' 

Freedom Holdings, Inc. v. Spitzer, supra, 357 F.3d at 235 (internal citations omitted). 

HWC well appreciates that after the briefs in this appeal were filed, the 

Supreme Court decided Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S. Ct. 

1955 (2007). See Panel Decision at 5340. However -- and here the Panel Decision 

grievously misses this point -- even though Twombly may have added to the pleading 

standard of Fed. R. Civ. Pro. 8(a)(2) the patina of "above the speculative level," 

Twombly left untouched Rule 15(a)(2)'s command to "freely give leave [to amend] ."I4 

As noted, the factual details in HWC's Complaint sufficed to describe antitrust 

misconduct, while the specific antitrust 1egal.theories were not precise. Accordingly, 

the language of then-Chief Judge Newman in Discon continues as a beacon: 

This appeal typifies one of the primary difficulties in the judicial 
application of antitrust law. Under Section One of the Sherman Act, 
courts are asked to categorize various complex commercial 
arrangements into a rigid legal taxonomy, e.g., horizontal restraint, 
vertical restraint, price-fixing, market division, concerted refusal to deal, 
and so on. This initial categorization is often outcome-determinative. 
Under one category, the arrangement may beper se illegal, while under 
another, it may be found permissible under the rule of reason. Due to 
the complexity of modem business transactions, however, courts ofien 
find that commercial arrangements can be classified theoretically under 
a number of different categories. ("[Elasy labels do not always supply 

14 Notably, in Twombly and Discon, this Court's review of the sufficiency of the 
complaint was of an already amended complaint. HWC is entitled to no fewer opportunities to 
articulate more precisely the theories of antitrust liability that thefacts in the original Complaint 
would support. 
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misconduct, while the specific antitrust legal theories were not precise. Accordingly,

the language of then-Chief Judge Newman in Discon continues as a beacon:

This appeal typifies one of the primary difficulties in the judicial
application of antitrust law. Under Section One of the Sherman Act,
courts are asked to categorize various complex commercial
arrangements into a rigid legal taxonomy, e.g., horizontal restraint,
vertical restraint, price-fixing, market division, concerted refusal to deal,
and so on. This initial categorization is often outcome-determinative.
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another, it may be found permissible under the rule of reason. Due to
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a number of different categories. ("[Elasy labels do not always supply

14 Notably, in Twombly and Discon, this Court's review of the sufficiency of the
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articulate more precisely the theories of antitrust liability that the facts in the original Complaint
would support.
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ready answers."). 

93 F.3d at 1058-59 (emphasis added; internal citation omitted). 

The Decision's sole reliance on Queen City Pizza, Inc. v. Domino's 

Pizza, Inc., 124 F.3d 430 (3d Cir. 1997) is inapposite, and its citation is somewhat 

surprising. Unlike here, Queen City did not deal with a regulated market (see Point 

111, infra), but with a retail franchise arrangement, with which courts have had 

extensive experience. Nor, unlike here, did the Queen City complaint allege facts 

demonstrating direct evidence of anticompetitive effect. See Argument, Point I, 

Even after Twombly, then, this antitrust case warrants an opportunity to 

replead. To hold otherwise would undermine the notice pleading basis of federal civil 

practice. See R. Epstein, Bell Atlantic v. Twombly: How Motions to Dismiss Become 

(Disguised) Summary Judgments, 25 Wash. U. J.L. & Policy 61 (2007). 

POINT I11 

THE PANEL DECISION MISAPPREHENDED HWC'S 
ASSERTION OF THE RELEVANT MARKET 

In its Complaint, as construed by the District Court, HWC maintained that the 

l 5  Notably, the Third Circuit panel decision in Queen City was not unanimous. 124 F.3d 
at 444 (dissenting opinion of Circuit Judge Lay). Nor did the dispute end there, as Circuit Judge 
Becker wrote a spirited dissent from the order denying en banc consideration. 129 F.3d 724 (3d 
Cir. 1997) ("[Elven if the majority's legal position is correct, it can only be sustained if it were an 
affirmance of a summary judgment on a full record," rather than a 12(b)(6) motion to dismiss.). 

ready answers.").

93 F.3d at 1058-59 (emphasis added; internal citation omitted).

The Decision's sole reliance on Queen City Pizza, Inc. v. Domino's

Pizza, Inc., 124 F.3d 430 (3d Cir. 1997) is inapposite, and its citation is somewhat
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III, infra), but with a retail franchise arrangement, with which courts have had

extensive experience. Nor, unlike here, did the Queen City complaint allege facts

demonstrating direct evidence of anticompetitive effect. See Argument, Point I,

supra. IS

Even after Twombly, then, this antitrust case warrants an opportunity to

replead. To hold otherwise would undermine the notice pleading basis offederal civil

practice. See R. Epstein, Bell Atlantic v. Twombly: How Motions to Dismiss Become

(Disguised) Summary Judgments, 25 Wash. U. J.L. & Policy 61 (2007).

POINT III

THE PANEL DECISION MISAPPREHENDED HWC'S
ASSERTION OF THE RELEVANT MARKET

In its Complaint, as construed by the District Court, HWC maintained that the

15 Notably, the Third Circuit panel decision in Queen City was not unanimous. 124 F.3d
at 444 (dissenting opinion of Circuit Judge Lay). Nor did the dispute end there, as Circuit Judge
Becker wrote a spirited dissent from the order denying en bane consideration. 129 F.3d 724 (3d
Cir. 1997) ("[E]ven if the majority's legal position is correct, it can only be sustained if it were an
affirmance of a summary judgment on a full record," rather than a 12(b)(6) motion to dismiss.).
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relevant market was the New York State PFAs, as buyers of restraint training 

services. This discrete market is clearly demarcated by the OCFS regulatory regime. 

As noted, OCFS had not only licensing and regulatory authority over the PFAs, but 

also the authority -- which it abused -- to approve their restraint training vendors. No 

PFA can operate in New York without this approval. 

In its cursory relevant market analysis, the Decision misapprehended the 

significance of this regulatory structure. Although it cited Todd, the Panel did not 

afford HWC the deliberation it gave the complaint in Todd. At the pleading stage, 

the Panel could not determine that HWC7s market definition was not "plausible." See 

PrBr at 24-30,3 1 n. l8 ,3 7; RepBr at 32-45. See also Chicago Bridge &Iron Co. N K 

v. F. I: C., 534 F.3d 4 1 0,438 (5th Cir. 2008), quoting United States v. Syuh Enters., 

903 F.2d 659,673 (9th Cir.1990) ("[Slsome of the most insuperable barriers in the 

great race of competition are the result of government regulation."); Rebel Oil Co., 

Inc. v. Atlantic Richfield Co., 5 1 F.3d 142 1, 1439 (9th Cir. 1995) (noting one "main 

source[ ] of entry barriers" is "legal license requirements."). 

Defendants' TCI program should face competition in New York State from 

other vendors. The fact that Cornell and CHE do not face competition, despite 

charging four times what they charge in a competitive market, clearly manifests that 

the New York PFAs, as a buyers' market for training, is distinct fiom the larger 
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market that the District Court, and this Court, erroneously selected (RepBr at 42). 

The Panel Decision failed to consider that the market asserted by HWC is, as 

mandated by Todd, "comprised of buyers who are seen by sellers as being reasonably 

good substitutes." 275 F.3d at 202 (emphasis added; internal citation omitted). The 

regulatory strictures on the PFAs controlled by OCFS render them utterly outside the 

larger market selected by the Panel (Decision at 5344-45). 

Finally, in cases where normal competition is confined and restricted by law 

and regulation, there is less reason to focus on theoretical concepts of 

interchangeability of use or cross-elasticity of demand, simply because the regulatory 

environment keeps normally broad market forces at bay.16 

CONCLUSION 

Antitrust laws in general, and the Sherman Act in particular, are the 
Magna Carta of free enterprise. They are as important to the preservation 
of economic freedom and our free-enterprise system as the Bill of Rights 
is to the protection of our fundamental personal freedoms. And the 
freedom guaranteed each and every business, no matter how small, is the 
freedom to compete -- to assert with vigor, imagination, devotion, and 
ingenuity whatever economic muscle it can muster. 

United States v. Topco Associates, Inc., 405 U.S. 596,6 10 (1972) (emphasis added). 

For the foregoing reasons, Plaintiff-Appellant HWC respectfblly requests 

l6 Moreover, the Panel's reliance on the opinion of a divided Third Circuit panel in 
Queen City, supra -- dealing with suppliers of pizza dough, which is not a regulated market -- 
was both factually inapposite and reflects an inadequate analysis of the PFAs' regulatory 
environment abused by Defendants. 
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rehearing en banc (and, alternatively, by the Panel) and that the Panel Decision be 

vacated, that a new decision issue reversing the decision of the District Court and 

vacating its judgment, and, further, that the case be remanded with leave to HWC to 

replead its antitrust claims in an amended complaint. 

Dated: New York, NY 
December 3,2008 

By: 

Irene M. Vavulitsky 
260 Madison Avenue 
New York, NY 1 00 16 
Tel.: (212) 753-1400 

- and - 

LAW OFFICE OF HILARY ADLER 

By: 
Hilary ~ d l e y  
184 McKinstry Road 
Gardiner, NY 12525 
Tel.: (845) 255-403 1 

Attorneys for Plaintiffs-Appellant 
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CENTER, RESIDENTIAL CHILD CARE PROJECT, THERAPEUTIC CRISIS 
INTERVENTION, MARTHA HOLDEN, Project Director of the 
Residential Child Care Project and Therapeutic Crisis 
Intervention Trainer and Coordinator, in her official and 
individual capacity, MICHAEL NUNNO, Project Director of the 
Residential Child Care Project and Therapeutic Crisis 
Intervention Trainer and Coordinator, in his official and 
individual capacity, HILLSIDE CHILDREN'S CENTER, DENNIS 
RICHARDSON, President and CEO of Hillside Children's Center, 
in his official and individual capacity, DOUGLAS BIDLEMAN, 
Employee of Hillside Children's Center and Therapeutic Crisis 
Intervention Trainer, in his official and individual capacity, 

Defendants- Cross- Defendants-Appellees. 

B e f o r e :  

WALKER, STRAUB, and POOLER, Circuit Judges. 

Plaintiffs-appellants seek review of an order of the United States 
District Court for the Northern District of New York (David N. 
Hurd, Judge) dismissing their copyright and antitrust claims pursu- 
ant to Fed. R. Civ. P. 12(b) and (c) and declining to exercise sup- 
plemental jurisdiction over their state law claims. The district court 
dismissed plaintiffs' copyright claims on the basis that a contract 
unambiguously granted the defendants a perpetual license to copy 
plaintiffs7 materials. We conclude that the contract is ambiguous, 
and remand the case for further fact-finding on this issue. With 
regard to plaintiffs' antitrust claims, we agree with the district 
court that plaintiffs have failed to allege a plausible antitrust mar- 
ket. We therefore affirm the district court's order dismissing plain- 
tiffs' antitrust claims with prejudice. 

AFFIRMED in part; VACATED and REMANDED in part. 
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Plaintiffs-appellants seek review of an order of the United States
District Court for the Northern District of New York (David N.
Hurd, Judge) dismissing their copyright and antitrust claims pursu
ant to Fed. R. Civ. P. 12(b) and (c) and declining to exercise sup
plemental jurisdiction over their state law claims. The district court
dismissed plaintiffs' copyright claims on the basis that a contract
unambiguously granted the defendants a perpetual license to copy
plaintiffs' materials. We conclude that the contract is ambiguous,
and remand the case for further fact-finding on this issue. With
regard to plaintiffs' antitrust claims, we agree with the district
court that plaintiffs have failed to allege a plausible antitrust mar
ket. We therefore affirm the district court's order dismissing plain
tiffs' antitrust claims with prejudice.

AffiRMED in part; VACATED and REMANDED in part.
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DAVID H. WALSH, Petrone & Petrone, P.C., Syracuse, 
N.Y ., for Defendants-Appellees, Hillside 
Children's Center, Dennis Richardson, and 
Douglas Bidleman. 

JOHN M. WALKER, JR., Circuit Judge: 

Plaintiffs-appellants Bruce Chapman and Handle With Care 
Behavior Management System, Inc., (collectively "HWC") market 
a training program ("Handle With Care") that teaches individuals 
a safe technique for physically restraining others. HWC sued three 
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a safe technique for physically restraining others. HWC sued three
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groups of defendants alleging generally that they had infringed 
HWC's copyright and adversely affected the market for such 
restraint services in violation of the antitrust laws. 

Specifically, HWC sued various New York state agencies and 
their officers and agents (collectively "the state defendants"). The 
state defendants include: the New York State Office of Children 
and Family Services ("OCFS"), which in 1998 succeeded the New 
York State Division for Youth (!'DFY") and the New York State 
Department of Social Services ("DSS") also named as defendants; 
John Johnson, the former Commissioner of DFY and the current 
Commissioner of OCFS; Margaret Davis, the former Director of 
Training for DFY and the current Director of Training for OCFS; 
and Patsy Murray, a former Associate Training Technician for 
DFY and current Trainer for OCFS. 

HWC also sued Cornell University and the New York State Col- 
lege of Human Ecology (the "College") and related persons and 
entities (collectively "the Cornell defendants"). The Cornell defen- 
dants include: Cornell University; Jeffrey Lehman, Cornell's then- 
current president; Hunter Rawlings 111, Cornell's former president; 
the College and subsidiaries the Family Life Development Center, 
the Residential Child Care Project, and Therapeutic Crisis Inter- 
vention ("TCI"); and Project Directors of the Residential Child 
Care Project and TCI Trainers and Coordinators, Martha Holden 
and Michael Nunno. 

Finally, HWC sued Hillside Children's Center ("HCC"), a pri- 
vate childcare provider and residential treatment center, and two of 
its officers, Dennis Richardson, HCC's president, and Douglas 
Bidleman, HCC's Coordinator for Sociotherapy (collectively "the 
Hillside defendants"). 

The state and Cornell defendants moved to dismiss the com- 
plaint pursuant to Fed. R. Civ. P. 12(b)(6), and the Hillside defen- 
dants moved to dismiss the complaint pursuant to Fed. R. Civ. P. 
12(c). The district court granted both motions as to all of plaintiffs' 
federal claims and declined- to exercise supplemental jurisdiction 
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over the remaining state law claims. The federal claims dismissed 
were: (1) copyright infringement against the state defendants; and 
(2) conspiracy to monopolize and restrain trade, together with 
monopoly, restraint of trade, and unfair competition, against all 
defendants. 

The district court dismissed plaintiffs' copyright claim' on the 
basis that the contract at issue unambiguously granted the state 
defendants the right to copy plaintiffs' materials indefinitely. We 
disagree with that conclusion, find the contract ambiguous, and 
remand the case to the district court to determine the duration of 
the license to copy plaintiffs' materials granted under the contract. 

With regard to the antitrust claims, the district court held that the 
plaintiffs failed to offer a plausible relevant market in which the 
defendants monopolized the trade for restraint services or engaged 
in restraint of trade or unfair competition with respect thereto. We 
agree that the plaintiffs have failed to define a plausible market and 
conclude that the plaintiffs cannot establish that the defendants 
have substantial market power in the market for restraint services 
properly defined. Accordingly, we affirm the district court's dis- 
missal of plaintiffs' antitrust claims and vacate the district court's 
dismissal of the copyright claim against the state defendants. 

BACKGROUND 

For purposes of reviewing a motion to dismiss, we assume the 
accuracy of the plaintiffs' allegations in their complaint. Patane v. 
Clark, 508 F.3d 106, 11 1 (2d Cir. 2007) (per curiarn). "[Olur 
review is limited to undisputed documents, such as a written con- 
tract attached to, or incorporated by reference in, the complaint." 
Official Comm. Of Unsecured Creditors of Color Tile, Inc. v. Coo- 
pers & Lybrand, L.L.P., 322 F.3d 147, 160 n.7 (2d Cir. 2003) (cit- 
ing Cortec Indus., Inc. v. Sum Holding, L.P., 949 F.2d 42, 47 (2d 
Cir. 1991)). 

OCFS (previously DFY and DSS) operates juvenile facilities 
and monitors child care providers in the state of New York. The 
New York legislature mandated that OCFS: 

over the remaining state law claims. The federal claims dismissed
were: (1) copyright infringement against the state defendants; and
(2) conspiracy to monopolize and restrain trade, together with
monopoly, restraint of trade, and unfair competition, against all
defendants.

The district court dismissed plaintiffs' copyright claim· on the
basis that the contract at issue unambiguously granted the state
defendants the right to copy plaintiffs' materials indefinitely. We
disagree with that conclusion, find the contract ambiguous, and
remand the case to the district court to determine the duration of
the license to copy plaintiffs' materials granted under the contract.

With regard to the antitrust claims, the district court held that the
plaintiffs failed to· offer a plausible relevant market in which the
defendants monopolized the trade for restraint services or engaged .
in restraint of trade or unfair competition with respect thereto. We
agree that the plaintiffs have failed to define a plausible market and
conclude that the plaintiffs cannot establish that the defendants
have substantial market power in the market for restraint services
properly defined. Accordingly, we affirm the district court's dis
missal of plaintiffs' antitrust claims and vacate the district court's
dismissal of the copyright claim against the state defendants.

BACKGROUND

For purposes of reviewing a motion to dismiss, we assume the
accuracy of the plaintiffs' allegations in their complaint. Patane v.
Clark, 508 F.3d 106, 111 (2d Cir. 2007) (per curiam). "[O]ur
review is limited to undisputed documents, such as a written con
tract attached to, or incorporated by reference in, the complaint."
Official Comm. Of Unsecured Creditors of Color Tile, Inc. v. Coo
pers & Lybrand, L.L.P., 322 F.3d 147, 160 n.7 (2d Cir. 2003) (cit
ing Cortec Indus., Inc. v. Sum Holding, L.P., 949 F.2d 42, 47 (2d
Cir. 1991)).

OCFS (previously DFY and DSS) operates juvenile facilities
and monitors child care providers in the state of New York. The
New York legislature mandated that OCFS:
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promulgate regulations concerning standards for the pro- 
tection of children in residential facilities and programs 
operated or certified by the division, from abuse and 
maltreatment . . . Such standards shall . . . establish as a 
priority that: . . . administrators, employees, volunteers 
and consultants receive training in . . . : the characteris- 
tics of children in care and techniques of group and child 
management including crisis intervention. 

N. Y. Exec. Law § 501(12); see also N.Y. Soc. Serv. Law 
§ 462(1)(c). To that end, state regulations require that each super- 
vised child care facility "submit[] its restraint policy to [OCFS]" 
and prohibit the use of "any method of restraint unless it has . . . 
been approved in writing by [OCFS]." 18 N.Y. Comp. Codes R. 
& Regs. § 441.17(c). 

In 1987, New York State purchased HWC7s method for use in 
its own facilities. That year, DFY contracted with HWC to provide 
training in HWCYs methods to its staff (the "1987 contract"). The 
1987 contract provided that HWC would train 120 DFY staff 
members over fifteen days in HWC's methods. It further provided 
that HWC would furnish DFY with one "copy of Handle With 
Care (copyrighted) which -[DFY] may reproduce in whole or in 
part as required by [DFY]" and "a videomaster of the restraint pro- 
gram to be used by [DFYYs] master trainers in conducting training 
programs for facility staff." Finally, the contract stated that "[tlhis 
agreement shall commence January 1, 1988 and end March 31, 
1988." There is no dispute that HWC fulfilled its obligations under 
the 1987 contract and trained 120 DFY staff, some of whom were 
master trainers, during the relevant three-month term. In 1997, 
however, after two incidents at DFY facilities in which children 
were harmed by the use of improper restraint techniques, DFY 
requested that HWC provide retraining to its staff. 

The resulting contract (the "1997 contract") provided that HWC 
would "update and recertify existing [DFY] Crisis Manage- 
mentIPhysica1 Restraint trainers in the techniques encompassed in 
the Handle With Care program;" that it would "deliver twelve (12) 

promulgate regulations concerning standards for the pro
tection of children in residential facilities and programs
operated or certified by the division, from abuse and
maltreatment ... Such standards shall ... establish as a
priority that: . . . administrators, employees, volunteers
and consultants receive training in ... : the characteris
tics of children in care and techniques of group and child
management including crisis .intervention.

. N. Y. Exec. Law § 501(12); see also N.Y. Soc.· Servo Law
§ 462(1)(c). To that end, state regulations require that each super
vised child care facility "submit[ 1its restraint policy to [OCFSl"
and prohibit the use of "any method of restraint unless it has ...
been approved in writing by [OCFS]." 18 N.Y. Compo Codes R.
& Regs. § 441.17(c).

In 1987, New York State purchased HWC's method for use in
its own facilities. That year, DFY contracted with HWC to provide
training in HWC's methods to its staff (the "1987 contract"). The
1987 contract provided that HWC would train 120 DFY staff
members over fifteen days in HWC's methods. It further provided
that HWC would furnish DFY with one "copy of Handle With
Care (copyrighted) which· [DFY] may reproduce in whole or in
part as required by [DFYl" and "a videomaster of the restraint pro
gram to be used by [DFY's] master trainers in conducting training
programs for facility staff." Finally, the contract stated that "[t]his
agreement shall commence January 1, 1988 and end March 31,
1988." There is no dispute that HWC fulfilled its obligations under
the 1987 contract and trained 120 DFY staff, some of whom were
master trainers, during the relevant three-month term. In 1997,
however, after two incidents at DFY facilities in which children
were harmed by the use of improper r~straint techniqu·es, DFY
requested that HWC provide retraining to its staff.

The resulting contract (the "1997 contract") provided that HWC
would "update and recertify existing [DFY] Crisis Manage
ment/Physical Restraint trainers in the techniques encompassed in
the Handle With Care program;" that it would "deliver twelve (12)
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days of training to approximately one hundred twenty (120) exist- 
ing [DFY] trainers;" and that DEY had "the right to reproduce all 
training materials."' The contract provided that the "agreement 
shall commence May 1, 1997 and end August 3 1, 1997 ." Addition- 
ally, HWC required DFY staff members to sign individual con- 
tracts acknowledging that their certification to train in HWC's 
methods terminated after one year. 

HWC furnished the training and materials in conformity with 
the 1997 contract. Thereafter, there is no dispute that DFY master 
trainers, using HWC's materials, trained the rest of DFY's staff in 
the HWC method. A year later, DFY merged into OCFS and the 
latter continued to use HWC7s materials to train its staff. 

HWC faced competition in the restraint method and training 
business. Cornell, in partnership with the State of New York, 
developed and marketed its own restraint method and training ser- 
vices called Therapeutic Crisis Intervention ("TCI"). HWC and 
TCI competed in providing restraint training services to various 
agencies, organizations, and businesses. 

Sometime after DFY merged with OCFS in 1998, OCFS began 
to withhold its approval of each facility's restraint method unless 
the TCI method was used. After learning of the alleged policy 
change at OCFS, HWC filed the instant action challenging the pol- 
icy, claiming that OCFS, Cornell, and HCC conspired to monopo- 
lize the market for restraint services in violation of the antitrust 
laws. HWC also claimed that OCFS infringed HWC's copyright by 
reproducing HWC's materials in 1998 and by continuing to use 
them and made various state law claims. After the district court 
dismissed these claims, HWC appealed. 

' We note that, as defendants acknowledge on appeal, the district court was mis- 
taken in its view that the contract was "drafted by Chapman." 

days of training to approximately one hundred twenty (120) exist
ing [DFY] trainers;" and that DFY had "the right to reproduce all
training materials.") The contract provided that the "agreement
shall commence May 1, 1997 and end August 31, 1997." Addition
ally, HWC required DFYstaff members to sign individual con
tracts acknowledging that their certification to train in HWC's
methods terminated after one year.

HWC furnished the training and materials in conformity with
the 1997 contract. Thereafter, there is no dispute that DFY master
trainers, using HWC's materials, trained the rest of DFY's staff in
the HWC method. A year later, DFY merged into OCFS and the
latter continued to use HWC's materials to train its staff.

HWC faced competition in the restraint method and training
business. Cornell, in partnership with the State of New York,
developed and marketed its own restraint method and training ser
vices called Therapeutic Crisis Intervention ("TCl"). HWC and
TCI competed in providing restraint training services to various
agencies, organizations, and businesses.

Sometime after DFY merged with OCFS in 1998, OCFS began
to withhold its approval of each facility's restraint method unless
the TCI method was used. After learning of the alleged policy
change at OCFS, HWC filed the instant action challenging the pol
icy, claiming that OCFS, Cornell, and HCC conspired to monopo
lize the market for restraint services in violation of the antitrust
laws. HWC also claimed that OCFS infringed HWC's copyright by
reproducing HWC's materials in 1998 and by continuing to use
them and made various state law claims. After the district court
dismissed these claims, HWC appealed.

We note that, as defendants acknowledge on appeal, the district court was mis
taken in its view that the contract was "drafted by Chapman."
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DISCUSSION 

I. Legal Standard 

We review de novo the dismissal of a complaint for failure to 
state a claim, and accept all well-pleaded facts as true and consider 
those facts in the light most favorable to the plaintiff. Patane v. 
Clark, 508 F.3d 106, 11 1 (2d Cir. 2007) (per curiam). 

To survive dismissal, the plaintiff must provide the 
grounds upon which his claim rests through factual alle- 
gations sufficient 'to raise a right to relief above the 
speculative level.' Once a claim has been adequately 
stated, it may be supported by showing any set of facts 
consistent with the allegations in the complaint. 

ATSI Commc'ns, Inc. v. Shaar Fund, Ltd., 493 F.3d 87,98 (2d Cir. 
2007) (quoting Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955, 1965 
(2007)). 

11. The Copyright Claim 

HWCYs copyright claim against the state defendants is depen- 
dent upon the terms of the 1997 contract. There is no dispute that 
DFY copied HWC's materials; the only question is whether DFY 
had the right to do so. See Graham v. James, 144 F.3d 229, 236 
(2d Cir. 1998) ("A copyright owner who grants a nonexclusive 
license to use his copyrighted material waives his right to sue the 
licensee for copyright infringement."). "In interpreting a contract, 
the intent of the parties governs. A contract should be construed so 
as to give full meaning and effect to all of its provisions." Am. 
Express Bank Ltd. v. Uniroyal, Znc., 562 N.Y .S.2d 6 13, 6 14 (N.Y. 
App. Div. 1990) (citations omitted). The question of whether a 
provision in an agreement is ambiguous is a question of law. Col- 
lins v. Harrison-Bode, 303 F.3d 429, 433 (2d Cir. 2002). Under 
New York law, the presence or absence of ambiguity is determined 
by looking within the four corners of the document, without refer- 
ence to extrinsic evidence. Kass v. Kass, 696 N.E.2d 174, 180 

DISCUSSION

I. Legal Standard

We review de novo the dismissal of a complaint for failure to
state a claim, and accept all well-pleaded facts as true and consider

.those facts in the light most favorable to the plaintiff. Patane v.
Clark, 508 F.3d 106, 111 (2d Cir. 2007) (per curiam).

To survive dismissal, the plaintiff must provide the
grounds upon which his claim rests through factual alle
gations sufficient 'to raise a right to relief above the
speculative level.' Once a claim has been adequately
stated, it may be supported by showing any set of facts
consistent with the allegations in the complaint.

ATSI Commc'ns, Inc. v. Shaar Fund, Ltd., 493 F.3d 87, 98 (2d Cir.
2007) (quoting Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955, 1965
(2007».

II. The Copyright Claim

HWC's copyright claim against the state defendants is depen
dent upon the terms of the 1997 contract. There is no dispute that
DFY copied HWC's materials; the only question is whether DFY
had the right to do so. See Graham v. James, 144 F.3d 229, 236
(2d Cir. 1998) ("A copyright owner who grants a nonexclusive
license to use his copyrighted material waives his right to sue the
licensee for copyright infringement."). "In interpreting a contract,
the intent of the parties governs. A contract should be construed so
as to give full meaning and effect to all of its provisions." Am.
Express Bank Ltd. v. Uniroyal, Inc., 562 N.Y.S.2d 613, 614 (N.Y.
App. Div. 1990) (citations omitted). The question of whether a
provision in an agreement is ambiguous is a question of law. Col
lins v. Harrison-Bode, 303 F.3d 429, 433 (2d Cir. 2002). Under
New York law, the presence or absence of ambiguity is determined
by looking within the four corners of the document, without refer
ence to extrinsic evidence. Kass v. Kass, 696 N.E.2d 174, 180
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(N.Y. 1998). "[Aln ambiguity exists where a contract term could 
suggest more than one meaning when viewed objectively by a rea- 
sonably intelligent person who has examined the context of the 
entire integrated agreement and who is cognizant of the customs, 
practices, usages and terminology as generally understood in the 
particular trade or business." World Trade Ctr. Props., L.L.C. v. 
Hartford Fire Ins. Co., 345 F.3d 154, 184 (2d Cir. 2003) (internal 
quotation marks and citation omitted). 

We must decide whether the 1997 contract is ambiguous as to 
the duration of the license granted to copy HWC7s materials. 
Although both parties contend that the 1997 agreement is unam- 
biguous on its face, they draw different conclusions as to the dura- 
tion of the license. HWC claims that, according to the 1997 
contract's ''Term of Agreement" provision, DFY7s right to copy its 
materials ended on August 31, 1997 (120 days after the agreement 
commenced). The state defendants, however, contend that the 1997 
contract unambiguously grants DFY a perpetual right to copy 
HWC's materials. The district court agreed with the state defen- 
dants. We disagree and conclude that the contract on its face is 
ambiguous. 

The purpose of the 1997 contract is not disputed: HWC agreed 
to "update and recertify existing [DFY] Crisis Manage- 
ment/Physical Restraint trainers in the techniques encompassed in 
the Handle With Care program." To that end, the agreement pro- 
vided that HWC would perform twelve days of training to DFY 
trainers. The DFY trainers would then train the rest of DFY's staff 
in HWCYs methods. Contemplating that the DFY trainers would 
need to utilize HWC's materials in training the rest of the Division 
staff, the 1997 contract acknowledged that "[DFY] has the right to 
reproduce all training materials." 

HWC7s argument that the license to copy its materials expired 
after 120 days conflicts with the agreement's purpose. While the 
1997 contract states that the "agreement shall commence May 1, 
1997 and end August 31, 1997," there is nothing in the contract 
that expressly indicates that this provision governs the duration of 

(N.Y. 1998). "[A]n ambiguity exists where a contract term could
suggest more than one meaning when viewed objectively by a rea
sonably intelligent person who has examined the context of the
entire integrated agreement and who is cognizant of the customs,
practices, usages and terminology as generally understood in the
particular trade or business." World Trade Ctr. Props., LLC. v.
Hartford Fire Ins. Co., 345 F.3d 154, 184 (2d Cir. 2003) (internal
quotation marks and citation omitted).

We must decide whether the 1997 contract is ambiguous as to
the duration of the license granted to copy HWC's materials.
Although both parties contend that the 1997 agreement is unam
biguous on its face, they draw different conclusions as to the dura
tion of the license. HWC claims that, according to the 1997
contract's ''Term of Agreement" provision, DFY's right to copy its
materials ended on August 31, 1997 (120 days after the agreement
commenced). The state defendants, however, contend that the 1997
contract unambiguously grants DFY a perpetual right to copy
HWC's materials. The district court agreed with the state defen
dants. We disagree and conclude that the contract on its face is
ambiguous.

The purpose of the 1997 contract is not disputed: HWC agreed
to "update· and recertify existing [DFY] Crisis Manage
ment/Physical Restraint trainers in the techniques encompassed in
the Handle With Care program." To that end, the agreement pro
vided that HWC would perform twelve days of training to DFY
trainers. The DFY trainers would then train the rest of DFY's staff
in HWC's methods. Contemplating that the DFY trainers would
need to utilize HWC's materials in training the rest of the Division
staff, the 1997 contract acknowledged that "[DFY] has the rightto
reproduce all training materials."

HWC's argument that the license to copy its materials expired
after 120 days conflicts with the agreement's purpose. While the
1997 contract states that the "agreement shall commence May 1,
1997 and end August 31, 1997," there is nothing in the contract
that expressly indicates that this provision governs the duration of
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the license to copy HWC's materials. Indeed, from the four comers 
of the agreement, it is not at all certain that the parties intended that 
DFY's rights to copy HWC7s materials terminate so quickly. HWC 
plainly knew that it was training trainers who, if they were to train 
the rest of DFY's staff, would need to copy HWC's materials. The 
provision allowing use of HWC's materials is unclear on its face 
as to whether it was meant to end with the agreement, or whether 
it was meant to continue for a reasonable period of time after the 
agreement ended to allow for further training of DFY staff. 

We are equally unpersuaded that the 1997 contract granted a 
perpetual license. There is no indication from the contract that the 
license to copy HWC's materials was meant to be perpetual. And 
under New York law, "[c]ontracts which are vague as to their dura- 
tion generally will not be construed to provide for perpetual perfor- 
mance." Ketcham v. Hall Syndicate, Inc., 236 N.Y.S.2d 206, 214 
(N.Y. Sup. Ct. 1962). In the absence of a clear provision, courts are 
reluctant to declare a perpetual license as a matter of law. See 
Warner-Lambert Pharm. Co. v. John J. Reynolds, Inc., 178 F. 
Supp. 655, 661 (S.D.N.Y. 1959), affd, 280 F.2d 197 (2d Cir. 
1960) (per curiam). Because the contract here does not explicitly 
grant a perpetual license, we do not find that it did so. 

After rejecting both parties' arguments and finding no plausible 
alternative within the four corners of the document, we conclude 
that the 1997 contract is ambiguous as to the duration of the 
license. This leaves us two choices. "We may resolve [the] 
ambiguity . . . if there is no extrinsic evidence to support one 
party's interpretation of the ambiguous language or if the extrinsic. 
evidence is so one-sided that no reasonable factfinder could decide 
contrary to one party's interpretation. Or, we may remand for the 
trial court to consider and weigh extrinsic evidence to determine 
what the parties intended." Collins, 303 F.3d at 433 (internal quo- 
tation marks and citation omitted). We choose the latter. 

The extrinsic evidence presently in the record does not answer 
the question. HWC points out that when it provided retraining in 
1997, it required each Division trainer to sign a contract acknowl- 
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of the agreement, it is not at all certain that the parties intended that
DFY's rights to copy HWC's materials terminate so quickly. HWC
plainly knew that it was training trainers who, if they were to train
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edging that hislher certification expired after one year. This evi- 
dence would support a finding that the license granted under the 
1997 contract was of a more limited duration. The evidentiary 
record, however, is incomplete. Because further fact-finding is 
necessary, we remand the copyright claim to the district court for 
further proceedings consistent with this ~p in ion .~  

111. Plaintiffs Have Failed to Define the Proper Market for 
Antitrust Purposes 

HWC claims that OCFS, in cooperation with Cornell, has con- 
spired to create a monopoly in the market for "training services to 
private child care providers located within the State of New York" 
by withholding approval of supervised facilities that do not use the 
TCI method. HWC alleges that HCC was complicit in this arrange- 
ment because, after HWC trained HCC's staff in 2001, HWC dis- 
covered that one of HCC's training coordinators "appeared in 
TCI's training manual and video illustrating" HWCYs proprietary 
methods. 

For a monopoly claim "[tjo survive a Rule 12(b)(6) motion to 
dismiss, an alleged product market must bear a rational relation to 
the methodology courts prescribe to define a market for antitrust 
purposes - analysis of the interchangeability of use or the cross- 
elasticity of' demand, and it must be plausible." Todd v. Exxon 
Corp., 275 F.3d 191, 200 (2d Cir. 2001) (internal quotation marks 
and citation omitted). "[Tjhe reasonable interchangeability of use 
or the cross-elasticity of demand between the product itself and 
substitutes for it" determine "[tjhe outer boundaries of a product 
market." Brown Shoe Co. v. United States, 370 U.S.  294, 325 
(1962). Though "market definition is a deeply fact-intensive 
inquiry [and] courts [therefore] hesitate to grant motions to dismiss 

Because the district court did not have occasion to reach the state defendants' 
Eleventh Amendment immunity defenses, and because the Eleventh Amendment 
would not, in any event, bar suit against OCFS officials and employees sued in 
their official capacity for injunctive relief, Henrietna D. v. Bloomberg, 331 F.3d 
261, 287 (2d Cir. 2003), we do not need to reach this issue. 

edging that his/her certification expired after one year. This evi
dence would support a finding that the license granted under the
1997 contract was of a more limited duration. The evidentiary
record, however, is incomplete. Because further fact-finding is
necessary, we remand the copyright claim to the district court for
further proceedings consistent with this opinion.2

III. Plaintiffs Have Failed to Define the Proper Market for
Antitrust Purposes

HWC claims that OCFS, in cooperation with Cornell, has con
spired to create a monopoly in the market for "training services to
private child care providers located within the State of New York"
by withholding approval of supervised facilities that do not use the
TCI method. HWC alleges that HCC was complicit in this arrange
ment because, after HWC trained HCC's staff in 2001, HWC dis
covered that one of HCC's training coordinators "appeared in
TCl's training manual and video illustrating" HWC's proprietary
methods.

For a monopoly claim "[t]o survive a Rule 12(b)(6) motion to
dismiss, an alleged product market must bear a rational relation to
the methodology courts prescribe to define a market for antitrust
purposes - analysis of the interchangeability of use or the cross
elasticity of demand, and it must be plausible." Todd v. Exxon
Corp., 275 F.3d 191, 200 (2d Cir. 2001) (internal quotation marks
and citation omitted). "[T]he reasonable interchangeability of use
or the cross-elasticity of demand between the product itself an<~

substitutes for it" determine "[t]he outer boundaries of a product
market." Brown Shoe Co. v. United States, 370 U.S. 294, 325
(1962). Though "market definition is a deeply fact-intensive
inquiry [and] courts [therefore] hesitate to grant motions to dismiss

Because the district court did not have occasion to reach the state defendants'
Eleventh Amendment immunity defenses, and because the Eleventh Amendment
would not, in any event, bar suit against OCFS officials and employees sued in
their official capacity for injunctive relief, Henriettta D. v. Bloomberg, 331 F.3d
261,287 (2d Cir. 2003), we do not need to reach this issue.
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for failure to plead a relevant product market," Todd, 275 F.3d at 
199-200, "[wlhere the plaintiff fails to define its proposed relevant 
market with reference to the rule of reasonable interchangeability 
and cross-elasticity of demand, or alleges a proposed relevant mar- 
ket that clearly does not encompass all interchangeable substitute 
products even when all factual inferences are granted in plaintiffs 
favor, the relevant market is legally insufficient and a motion to 
dismiss may be granted," Queen City Pizza, Inc. v. Domino's 
Pizza, Inc., 124 F.3d 430, 436 (3d Cir. 1997). Here we find that 
plaintiffs' proposed relevant market does not encompass all inter- 
changeable substitute products. We therefore affirm the district 
court's dismissal of the antitrust claims. 

HWC contends that the relevant market for our analysis here is 
the market for "restraint training services to private child care pro- 
viders located within the State of New York." This definition is too 
narrow. HWC has failed to show how the market for restraint train- 
ing services to child care providers is any different from the larger 
market for restraint training services to other businesses, agencies, 
and organizations. "Interchangeability implies that one product is 
roughly equivalent to another for the use to which it is put. . . ." 
Queen City, 124 F.3d at 437 (internal quotation marks and citation 
omitted). Plaintiffs do not contest that Handle With Care is mar- 
keted to and utilized by various organizations, institutions, and 
agencies that are not child care providers. Indeed, plaintiffs readily 
admit in their complaint that they compete for such contracts on a 
"national and international" basis. The unifying characteristic of 
this market is that each purchaser needs to restrain individuals, not 
just children. 

Because "the reasonable interchangeability of use . . . between 
the product itself and substitutes for it" determines "[tlhe outer 
boundaries of a product market," it is apparent that the proper mar- 
ket here is the larger market for restraint training services to busi- 
nesses, agencies, and organizations with the need to safely restrain 
individuals of all ages, not the more limited market for child 
restraint services. Brown Shoe, 370 U.S. at 325. As the district 
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agencies that are not child care providers. Indeed, plaintiffs readily
admit in their complaint that they compete for such contracts on a
"national and international" basis. The unifying characteristic of
this market is that each purchaser needs to restrain individuals, not
just children.

Because "the reasonable interchangeability of use ... between
the product itself and substitutes for it" determines "[t]he outer
boundaries of a product market," it is apparent that the proper mar
ket here is the larger market for restraint training services to busi
nesses, agencies, and organizations with the need to safely restrain
individuals of all ages, not the more limited market for child
restraint services. Brown Shoe, 370 U.S. at 325. As the district
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court noted, the larger market includes social service agencies, law 
enforcement agencies, correctional facilities, educational facilities, 
and even airlines. 

Furthermore, we reject HWCYs argument that because private 
child care providers in New York must have OCFS approval in 
order to operate, and thus that the market is specialized, it stated 
a plausible discrete relevant market. The relevant inquiry is not 
whether a private child care provider may reasonably use both 
approved and non-approved OCFS methods interchangeably, but 
whether private child care providers in general might use such 
products interchangeably. See Queen City, 124 F.3d at 438. 
HWC's proposed relevant market "clearly does not encompass all 
interchangeable substitute products even when all factual infer- 
ences are granted in plaintiff's favor." Id. at 436. We thus agree 
with the district court that the "Plaintiffs have not offered any theo- 
retically reasonable explanation for restricting the product market 
to child care providers that require OCFS approval, or provided a 
sufficient factual predicate to support an inference that OCFS 
enjoys any substantial market power in the broader market for 
restraint services." Plaintiffs' proposed market is therefore legally 
insufficient and dismissal of the antitrust claims was appr~priate.~ 

CONCLUSION 

For the foregoing reasons, the judgment below is AFFIRMED 
as to the antitrust claims and VACATED as to the copyright claim 
and the case is REMANDED to the district court for further pro- 
ceedings consistent with this opinion. 

HWC argues that the district court exceeded its allowable discretion in disrniss- 
ing their antitrust claims with prejudice, as opposed to allowing HWC to amend 
their complaint. Given the nature of the claims, repleading would be futile; HWC 
offers no plausible argument as to how the failure to plead a relevant market could 
be rectified through an amended complaint. See Palane v. Clark, 508 F.3d 106, 
113 n.6 (2d Cir. 2007) (per curiam). 

court noted, the larger market includes social service agencies, law
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and even airlines.
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child care providers in New York must have OCFS approval in
order to operate, and thus that the market is specialized, it stated
a plausible discrete relevant market. The relevant inquiry is not
whether a private child care provider may reasonably use both
approved and non-approved OCFS methods interchangeably, but
whether private child care providers in general might use such
products interchangeably. See Queen City, 124 F.3d at 438.
HWC's proposed relevant market "clearly does not encompass all
interchangeable substitute products even when all factual infer
ences are granted in plaintiff's favor." Id. at 436. We thus agree
with the district court that the "Plaintiffs have not offered any theo
retically reasonable explanation for restricting the product market
to child care providers that require OCFS approval, or provided a
sufficient factual predicate to support an inference that OCFS
enjoys any substantial market power in the broader market for
restraint services." Plaintiffs' proposed market is therefore legally
insufficient and dismissal of the antitrust claims was appropriate.3

CONCLUSION

For the foregoing reasons, the judgment below is AFFIRMED
as to the antitrust claims and VACATED as to the copyright claim
and the case is REMANDED to the district court for further pro
ceedings consistent with this opinion.

3 HWC argues that the district court exceeded its allowable discretion in dismiss
ing their antitrust claims with prejudice, as opposed to allowing HWC to amend .
their complaint. Given the nature of the claims; repleading would be futile; HWC
offers no plausible argument as to how the failure to plead a relevant market could
be rectified through an amended complaint. See Patane v. Clark, 508 F.3d 106,
113 n.6 (2d Cir. 2007) (per curiam).
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TCI PROGRAMS

Tel Programs Offered Onsite
. - . -

The Residential Child Care Project is prepared to bring the following programs to your organization:

SYSTEM\\lIQE.....

--

Comprehensive T(1 Implementation Package
Ihis is the most comprehensive program the RCCP offers .. It includes assess
ment, technical assistance, and training, that takes place over an 18 month pe
riod Staff from the RCCP work with the residential facility to implement the
TK31:'modet·of crisis, prevention and management Please contact the ReQP for
pricing inforination for this package

TCI Training of Trainers Program
IhisprogramindLldes an initial asseS,sment and planning uleering and a five -day
tr~iriinKof~ainers program.. The pmnberofttairiiIlgparticipants is liinite,d ,to
18: The cost of this program is $17,500 US; £15,000 UK; and €20,000 Ireland

T(1 Training of Trainers: lCI Without Physical Interventions
Thi~_programjncludes an initial asses~ment and.-'planning meeting and a-tou!' day
ttaining of trainers program The number of training participants is limited to
18 ·the cost of this program is $15,000 US; 1)3,000 UK; and €16,000 Ireland

Tel for Family Care Providers Training of Trainers Program
This program includes an initial assessment and planning meeting and a five day

.' , " - - - - -

ttalriiIlg of trainers program. The number ofttaining participants is limited to
18 The cost of this program is $17,500 US; £15,000 UK; and €20,OOO Ireland

e completed any ohhe
_,_ ___ ~ traihe(BrQg~a umber..oftrai bg mtt'ti~ipants is. 'iilitited

to 20 The cost of two day updates is $6,600 US; £5,000 UK; and €7,500
Ireland

In 2006, the RCCP is offering one day updares in the UK and Ireland for TCI
trainers who have successfnlly completed both the De51l!niny Refresher Traininy
Update and the Post CYISIS Response Update The number of training participants
islirnited to 20 The cost of these one day updates is £2,750 UK; and €4,000
Ireland These one day updates will be offered in North America in 2007

Note that I CI trainers are required to attend and successfully complete ,1 I CI
up"date every two years in North Arner iea, Bermuda, and Australia, and every
year in aCES agencies in NewYork State and in the United Kingdom and Ire
land to maintain their certification status (For more infonuation about certifi
cation, please go to page 11)

•



Preplanning Considerations

If Tel is to be an effective crisis management Sy5-

tern for you and your organization, you need to ad
dress five general criteria: leaetership and administra
tive support, cliIlical oversight, s~perVision, training,
and critical incident monitoring

Leadership and Administrative Support
The level of effectiveness of our system to help
orgarI~zati~ris reduceJh"e need·.fqr h~gh-risk i~ter-.

ventiens -and prevent and -reduce potentially danger
ous situat?-9~s-depends on ~eadershin'5c:QIDn.utnient

to its implementation, TCI should he consistent
with the organization's mission and,philosophy The
leadership should he fully informed about the Tel
crisis management system, understanding its founda
tion a!J;d supporting- the necessary c~p:1:pone:nts that

are integra! to its.,"impleni.e rid :rna' nee

The ould be clear

guid "
Eve mb n
confronted -witlt pQ£etJti~l-crisi$ situ~tiQns; and·'h,ow

to prer~n~'~' c9nx~.achild's aggres···
sive an,d .a,c: .

uKt.e~';~~~,tl~~~~;'in~~iid-
j:t for regular

d clear rules
and' procedures that have safegtlar; against abu~ive
practices. 'Leadership should. promote an organiza
tional culture that values devel6pmentally appro

p~i~te--'an~Jljei~pe4ttcp:r~~tis~."liBQ~e ~.~~trol,and
expedi"ncy,

Clinical Oversight
Clinicll serv,ice5. play ~n'i~poItJ,n~,[ok, ih, oversee
ing a~d __monit()I;ing die;nts~:r~s onsesto crisis sirua-
tions,· Devel 'ncH a-?''~?dividual

crisis 'mana ,>. ,' __ >r':f?,n:di~g '.'
appropriat <5 a child in crisis
Each child should al analysis of his
or her crisis behavi8r with a .pl~n that vim eliminate
the need for external controls by helping the child
develop replacement behaviors and more appro
priate coping skills The plan should also include
a strategy for intervening that inCludes specific

, '

, TCI PROGRAMS

physical interventions, if appropriate, or alternative
strategies if physical intervention is not an option
Ihis involves screening the child for any pre-ex
isting medical and psychological conditions that
would be exacerbated if the child wexe involved'in
a physical restraint Medications the child may be
taking which would effect the respiratory system
should be notcd If there is a history of physical or
sexual abuse, this should be considered as it could
contribute to the child expel ie'ncing emotional
trauma during a physical restraint There should he
ongoing reviews of the child's progress toward goals
and eliminating the need for external controls

Supervision
Frequent and ongoing -supportive supervision
should be built irito the' implementation and 'on-

:;gQing. lllomtoring of the I or qi:i~is. l1iapagement
system Supervisors should be fully trained in all of
'die preyeIltlon., de-~.esd1atib'n, ahd mterventiori tech
niques so that they can provide effective'·supervision,
coach~ng. and moIri:toting, SUpt;rvis()rs ~hould:ha~e

rea:son;ble .expectations with 're~listic time' f[ames
and schedules for staff so that they can,accomplish
tasks and respond to children's needs in a thoughtful
and planful manner

A post-crisis multilevel.response should be built
into the practice Children an.d staff'should receive
immediate SUppOIt and a process debriefing fol-
lowing a crisis Families should be notified when
their child hc<ls been involved in a':physicaJ,interven...
tion. Discussing crisis :incidet;lts, sht;lU1d be. bllilt into
team/unit meetings so th:it everyone can learn from
these. situations

Training
TCI should be one part of a comprehensive staff
development progran~ th9.t,pioyid~s'basiC-rraining as
well as specialized training based on the population
served I CI training is only to be conducted by a
certifIed leI trainer who has cornpleted a Cornell
sponsored training of trainers program, I he course
should be four to five days in length with a mini
mum of 24 hours of instruction, The Trainer's

•



Tel PROGRAMS

PrepLanning Considerations

Activity Guide must be followed with competency
testing c.onducted at the. end of the.course If the
training is less than 24 hours, the physical restraint
techniques should not be tau ht Refreshers should
be conducted with all direct staff at least

seniiari~ti_~ny~;_w+t~:_~ry~ - - {'e,G.ertitica.·-
rion Tel trainers are attend a Cornell
-Univet'sitYspo~s_oied ':pass the, testing

requirem,eiltS:;at kast ~v~t:y_-t\\fo,-yearsjJ;l order to
maintain their certift~d training 'status In some

locations updates rtI-!clSt he 'COrr;ipleted annually

nd includes rhe doeu
'niana.training and the

o;{c;r~tical-incidents

j;ij!J

Documentation and Critical Incident
Monitoring
D.oCt;Ulleh_t~tio!1_ j's :¢rj,

merita'fiaTl Qf sta

docuine ana
As part
support
hav~- d:{~

docuIIienbit~o

quency, locati
OCCUL i~ ad
ment __sy&tem_~

mQnitor staff,

i~ crici~:rl :rnp
toring system

in:cid~ntS and
organ,i?ati,on!rl

In' addition to an agency-wi4e critical incident
review coi11.Inittee, tli.erti',snoltld be a peer review

(clinical rev;iew ""i:id,e:q~s',and a team Ot

unit 'revieW; , ',_ :vi0~,lii:tO(WS ,Cin' differ-
ent aspects 0 e critical incident and feed back any

iriforination 0 ~ J~~;1TI, clinician,
or adrninisi:Iati be some type of

beuchmarking I' gging that is put
in place that will n tion that exceeds the

norm an? r~quires,:~ e¢ial review, For example,
a red flag mightapp-ear .after a cer:tain number of

incidents during a month, or restraints that exceed a

certain length Of time

•



Comprehensive TCI Assessment
and Imptementation Package

The Residential Child Care Project has developed a
cori1pre~ensive implementation package for residen
tial child care agencies An organization can expect
an increased ability to prevent and manage crisis

siqtatiops, ii:):cluding fewer physical restraint epi
s.ocles, [ewe'I" injuries to children and staff~ increased
knowledge and skill levels on the part of all staff
to",handleocr,isis episodes effectiv~ly,arid an overall
pl#~g~ .1it>the organizational ctUt1Ire..

Over an 18 month period, staff from Cornell Uni·
versitys esidential Child Care Project will work
- -- - ~eshd¢r~ti~r:age_n9Y to i~pletne-nt the

is~s_-preve-~tiQn,,:atld _rrianag~_ment

As.sessment Phase
RCCP staff will meet with agency staff to admin
lst¢t:stirveys and to-condt~ct:inter0ew!5 (ill surveys
~~,=riri:tetvie~sMare_ c:o:riliCle;ntiaJ -~Ild -anQIlyuloUS);

- d-staff" - ;and- review 4g~ncy

-eat! §nt,reports
erit:p e:five ctiti-

c.al orga:nizJ.tional dorna!lls;leade,rship, supervision,
cJ-it}isat_~v~r~ig1it, traiiling d,"critical incident
m,mitoring. At the eIJd 0 e, RCCP staff

Vl:l1l: tpn~~~~~. aJ;l as~e~s~¢i1 'hii}g :hJeet:ing
with key agency staff.

Training Phase
Selected agency personnd will attend a" Training of
'Irainers inTCI" progrJlTI Using a train. the trainer

approach, RCCP staff will instruct selected super
visoty and tnining staff to deliver I CI in-service
training to all levels of residential child care staff
The selection of candidates for out TCI train the
trainer program is critical to the success of I CI in

Tel PROGRAMS

yOUl agency Given the nature of their responsibility
to playa key role in implementation, the training
participants should have "hands on" experience in
dealing with children in crisis If they are effective
role models for new and exper ience<i care work-

ers they can instill positive and supportive values' to
child care stafr and can coach and give corrective

feedback to staff more effectively The participant
should be committed to conducting. ongoing train
ing for your staff for a period of two years It will
be helpful to have training responsibilities written

into the job description

Technical Assistance Phase
A~.age-ncy impleil1entatlQn' tsam:wi'il rii-~et ~Yith
RCCP staff throughont the project to help facili
tate the process and to tailot' the 1nodd to mee,t:the
organization's specific needs 'I'ec:hniqal assista"i!'¢ec anif
training will be ongoing and available thronghout
the life of the project

Special Features
Organizational capacity to maintain the Tel
system
Onsite training and technical assi~tance

Selected agency staff trained as trainers inTCl
Training materials to c9ndtiet 3,ID.l-!,()tiis,:or"i~c:

servi,ce training

For further discussion of this project please contact
Martha Holden at 607 254 5337













-The second' level' eff' tel:ti't1~ati~'~':i~-'ihe ptotessional

J~veL"Aft~I a miniIT1.t1n::_"of,Oll~,.:year a~ an:'as~~,~iate
T?I ,:tt~11er, ~pplicaqts:l1aye":fo:,:perfQrII1,at,:~:;,pt:of~$
lonallevel fOI the predetet:lpin: be om-

:~,~~,~iies,;,~~,fG~s~f~it¥:::_~~W-- '"
'r9fession<l_i':_certiti~~~i9

their work To maint -

tion~ certified· .ttainer~ :;:", " .n. ,: _': n'.' ".:", " ", .. '_':

complete, a COIIlell spoIlSored TCIupilate every

two year's in North Atrieric~.i' every ;year in _,~ew

York State, the United Kingdom, and lrelan.d
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TCI Training of Trainers Program

'F~is progr:am inCludes an ihitlal assessment and planning meeting,the five day program, and materials
described below

Program Description
A child in crisis needs help What kind of help and how it is given makes a crucial difference between the
child's learnin~ from. the experience or being set back. Training of Trainers in I herapeutic Crisis Inter
veIition -presents: a crisis prevention and intervention model designed to help statr assist children to learn

consb:uctiye W<lYS to handle feelings of fi'ustration, failure, anger, and hurt In addition, physical-interven-

tion techniques that respect the dignity of the worker and the child are practiced The program also gives

wlrti~pai1~s-:':the_tQ61s-to_:te~ch theqpeuric crisis intervention techniQt1cs in thert- mvn ageIl~ies, -P~t'tticir:~nt$

~re;-pi~~~teCt:to-s:~perViS6PJa?ticesessions; use role playing, slllaIl group diKussi6ns';'a~db:a~ale resistance to
t):-a1,iling: :thrre is 'aii:qppo£tunity to practice and gain immediate ttaining-'experience, The ,course stresses

; :crisls ~p:r;eyentioll

s, able to:

:<: veWpreveI)t andlor deescalate a potential crisis situation with a child or yolin
.:"~;'#l4n~ge'::a:,c~:~i~,:slhiatio'n-iherapetlticaIly.,an:a, if',nec,essary, to, in~erv~ne 'pnysiciilly--ih ,'~

reduces'the risk of halln to children and staff

h:~lp qhifdren and young people improve their coping strategies
, ,9~ltvei J~?f,CI, trainipg in their agencies effectively

, 's as an opportunity,for th,e chiHto learn new copingskills;'ex

. S, '; ,¢hild? and, en:vitbnI~f~,l1t ~.wartmess; ,~m:l eX,amines" inter;vel1r~~:'.-p 'ap
e"e;~p~~:~.t,rairii?g~tech~·iqtIes ,,,,, '; "

buih:ls',comu:unication skills anu behavior management techniques; e~pldres how self;.:.a"Y'ari:;rless
~nd"$e1(' ..:t;alk can prevent crises aud,avoid crisis cycles,·and practices protective staric:e~'aild's¢jf

Rt9t~cti~ri techniques
tei,ches Life Space Interviewing and verbal strategies to de-escahte, an aggr~ssive yOUIlg person,
'ex-anllD;es the, eleme1?ts of a potentially violertt'situation, and introduces ,tecoor@1es, fO -br~a](, up
figI,its'. and physically restrain a young p,erSQll, if there is a safety concerh
con:ti~ues life Space Interviewing practice and physical intcrventiontechniques. practice, anp.

discusses safety issues and signs of distress in the child or young person
discusses implementation and certification requirements and tests participants for certification

requirements

DayZ

DayS

Day 3

Day 4

Intended ce
"" _'.' " .__ ,'~o.,unselors, and care wotker-s capable of training theI'apeu~c ~,r~sisj:rlt~rY:~:~~t8Ii-_t~fli:~

:"'~iJ1ii~;}'.P~" ",' ,a'J;e, fequ!ted ,to be capable ,ofnlodera~e physical: activitr), ailg p<¥s writt&ti' ~rjgt:C:91~PS~
t~hc~Jj~i~d testing at th~ end of the cotu'se If participants axe'going to,participate in th~ physic)U':'GQ~PO~
ne~t, tJ1eY:ffiust not have any of the followi~gconditions: heart condition', pregnanc;y, recent stirg~r:y, dbeslyY;

l~ms;".$i:{Me~e asthp1a" or respiratory conditiqn '

Materials
PartiCipants receive a trainer's material containing a complete curriculum, two video tapes, student work
book, CD PdwerPoint presentation, and testing materials to use in their direct training



Tel Training of Trainers Program

Agenda
MONDAY
8:45am
f~tr,o;ductiQns

CKISISAS OPPORTUNITY
StressModel of Crisis
~sei;sihg the Situation

Lunch

CRISIS AS OPPORTUNITY (conI' )

A""areness of Self, Child, and Environment
:.lriterYeritiQn ApPt:Q.aches
Traini,!g Tips
::A.'t~wttme(!f5 frr the week didribuied to participul1($

5:00 pm
$eHio~_adj(1urtlt;d

WEDNESDAY, (conI')
ESCAL,A;I10N, OUTBURST AND RECOVERY
PHASES (cont.) .
Choosing a Safety Intervention
Breaking Up Fights
Standing Hold
Team Restraints

Small Child Restr~int

I etting Go and R~ec()v:ery

5:00
Session a4joumed

THURSDAY

FRIDAY
8A5am
IMPLEMENTATlON,AND.TESTING
Signs of Distre~s and Safety·Bt·ief
Cr isis Intervent,ion -Role:,Phys
Criteria For Implementing the T CI System

Testing
Physical InterventionTechniques
LSI· .. .

Written Test

Close of Program

OUT

.Res
Life Space I
Practid,!g:Physical jrltenientions

Lunch
OUTBURST
P[a~tici.i:l

Three.Pe
PracticingWith
5:00
Session adjourned

ERING AN\) ESCALAIION PHASES

WEDNESDAY
8:45 am
ESCAL,A;I10N, OUTBURST AND RECOVERY

PHASES
IASSIS r (Verbal Strategies to De-escalate
Aggressive Behavior)
Life Space Interviewing
Lunch

Pl;~;~~ri#ge:Iji¢~dfePll:rnqtles

er and tue Crisis Cycle
-N"tinverbal-Crisis ,Communication
$eJfPtotectionTechniques

5:00 pm
SES5jQ~ adJeJUr"lied

·1NGAND ESCALATION PIMSES
Verb'al'Crisis, Communic;ition

,- )~~6ti~9r, -M_~~gem_~n:t reQti~-~qg:e~



·ut PhysicaL Interventions
Training of Trainers

Ihis progrj,m, inclu,d~s an initial assessment arid planning meeting, the'four 4~.y ,program, and materials
described belo1M

PrQgram DescriptiQn
A cbild in crisis needs help What kind of help and how it is given makes a crucial difference between the
child's Iearningfrom the experience or being set back. Therapeutic Crisis Intervention:piesents a crisis pre
vention alid. 'intervention model designed to assist children to learn constructive ways- to ~a.ndle-feelings of

ftustr<lt!~n,:falliJre;,a'nger,'andhmt. The ,program alsogiyes,pa~tidp~nt')-the,:t~oh" _' th:~~~p:,¢\ltic'cr:isis

i~r~tye:!lrl:9~T-r~c~J;1iHues, in their own ~genci~s" ParticjRat;lt{,~~'p[~p-aIe9't~,:u~e:r?Ie" ngJr.n:a,-,sruall grC?Jlp
"-;C,lfs.9Ilssi?TIs; a~~ tQ ha:rr~le resistauc;e tQ"trainmg,- I'here IS an ~pporhi~ty to, practice gain'flnruemate-

haiAl~ ~~~r;fe_._Jh~ course stresses crisis p~(tvention' -

·:l.earning tCQmes
. ·Participants wilt be able to:

-, - -X~y~~t -aq~dl().r,~~~_~c,~a~e<'i-pots~~~rc_~'i~,~'~;Si~~~t.~9:~r~~tli,
,~t?is :situation th~r:apeuti6,a:uy'i~:;I';~~~~~'-~fH'(l~~,i:e:~~-ce~i::t~f

$~I~~'drildI:e~ and young people improve- their c:opigg strategies
,. g;eliver_the:TCI-t~aining in their age~des effe'ctively.

Intended Audience
~f§iners~,~a[ia~~r~~_counselor~,_and care workers capable ,or !J;·ainit;g:therapeu~9:'l?ri~i~jn:ter\,et,1!i.Qn tech
_wq~~~,~-:Ra\:t{pi~~~tsare-~equired to pa~s 'Written,an~cO$p:etency Dased~ te~ti~g;:_~t: ~e end,:o.f:th~ 'course,

m Outline
d"fmes crisis a& an QppOItunity for the child. to learn new coping skills and.exptores the impor-
:ti:fite:"i>£;'sd(child: and ell~i_~omlietit-a~if,etrei$' -, -
'~¥~n:es interveritiop appr6a~-h~s,)u1J_q:S::~QIn,I:l1:Uilic~#dI~::sJdn.s,:an
techniques, and teaches Life Space. tn

_e~l~~es:li9\\' se1f~awarenes~,~n:a:sdIt"ta:I~ '" ,,' _":': " ::', :,' de, readies
:yer~_il-_~,~al:e~iest~ d~::-esp<!late,a(qtggre'~~i~e--:y:ci", _ ~_q~>~X:~Ullit1~s, ,; _ :liiIe'rl'tS of-a-poten-

':~~Y:_'101e:nt:situ~tion,~l}d otTers t~~ OPPQftPni~ topracFiS~-L-ife S~~Gelnter~ie:vs .
'discusse~ -,lmplementation and certjfica~i'~.ri'-.requir;men~,i1:n4 tests participants fo.t,,~~itific:ation,,", ' , ' --, , ',' '" " " ,,- - ' "",

, :,!?qurr~iir~nts

Day 2

Mateiials
P:;~rtlc_ip~i:l~s,rec~ive- a- trainer's material containing a compl~~e, curticu~um" one:video tape"corresponding
student.'wotkbook, GD Power-Point presentation-, and testing materials to use in thdr direct training

II



TCI Without Physical Interventions
Training of Trainers

Agenda
DAY ONE
8:45 am

Iuttodtidiops and, Overview
Stress Model ofCrisi,
Assessing the Situation
Lunch
Awarfness ,ofSen;YOJ19g Person, ;mtLEhviIOnmeI1t

Training I ips
Assi!nn,ents for the Ifeek dis tributed to
participants
4:30 pm
Session adjoumed

DAYIHREE
8:45 am
Non-Verbal Behaviors
Anger and the Crisis Cycle
I ASSIST (Verbal Strategies to De-·escalate
Aggressive Behavior)
Lunch
Responding to· Feelings Rather Than Behavior
Practici LSI
TlaJ~tng

4;30

Bess,"ofl adjo~rned

DAY FOUR
8:45 am
Imp entingThe Tel System

ntervention Ro!e.·Plays
icSI .

DAY TWO
8:45 am

h:lt~r:~~~tt~J!iApptoac:f;t~s
Verha:! '(;:~:i1ii~: C~mmil1)i~.aJibn··
LUlU).

aeli4~yior-::Mah~g~ln:

Life·5pace Interv .

LSI Practice

4:30 pm.
Session adJoumed



TCI for Family Care Providers
Training of Trainers

This program inclu9.es an inil:ial assessment and planning meeting, the five day progralll_,> and materials
described below

Program Description
FosteraI1;d~adoptiveparents often have cJ;iildren placed with them who exhibit destructive and aggressive

be-~~Vioi-,_ (,)he of the ffibst critic~l skills for these family care providers is to teach <:hildren to m<1nage theit
feeliri~--Qf~:-ustIatiQ~>anger, andlo,55 in 1)1ore socially and developmentally appropriate ways I herapetltic

Ctl$is--lrit.ervention for Fainily Care Broviders (TCIF) stresses crisis preveritionand crisis"cle--escalation in
ways that help childten learn to avoid losing control The five day train the trainer ptogram gives train~·

ers-the tOdl~ ~o te-ach ctisis-;prevention strategies and crisis intervention te~hniq~es to foster an4 adoptive

p~reJits, 'Irain~rs ai'e'prep:a~ed to cO,ach learners during skill practice sessions; to use role playing, toTacilitate

s~aJJ grQtlp:,discussiP[lS:'31;Il~.J~:-lia~dJe,~,~sistaIfc9.to t~aining, There, ate opportunities .to, practice' activities
,aB:~";ts~.~ii~i~j;~mW~4i~t~,:t~tu~;~xpe:rif?np;~ in· tIlt( subject,rnatteT, "

aattiftcation process for TClF traitiets Please note that all pattici
g the TCIF rraittin,g in Olde~ to trai~TelF Attendance

tfailler:

, , , 'or,'.<iee.sca:lat<:; a potential crisis situation with. a'-chilli 'Or'yQung person
ti:ciiI:: 'tlr'er<ipet:itically ill a'manner th'at.teduce'S the",risk cif n¥ffi to children and

actively p

'IP'anag~' a '.c,n
staff ~ ~

help chMren and young people improve their coping straregies
d~e1iver the T€Xtrainmg:iIi their agencies effectively

•

•

r:~;:tqst~r::~nd adoptive 'care .wdi:kd~s; ;In~ 'prow,clds in:terest~d In trainlng
, --,', , ,,'" ,', ", " '" ,

chnique~s to family care providelS~

~O~utline

d6firi6s;cfisls"as );n=oppq~tuniJ;y fbr, the child to lear'n n:e~v coping,skills~ ~xplores hO-w"self;..
awar:egcs!i,c,anflia;wi.re.p:yss of the child relate to cri?is preven~iQn, ,~,nd ,discl1sse$ h,ow ·to assess a

atl:oli'-
_~, i~~~V~~*gi~g,·tile"clnv'it'anrile~t,:'s~ttingJ~fuit:s;"~nd::giving ch.oic~s can prevent· crises,

and presents ~difthent ways to approach children in crisis

0%1:1'.,3 ~pra.Qf -,~u#ca#on,sld11~ '~pid-hqw, to aV~id"poweist~tlggles~and qemo,nstiates, itlterven
i:es', to' address chi~dren's misbehaviors

Day '4 teae es ehavio~' management techniques, Life Space Interviewlng, and demonstrates the

I ASSIST technique that is used to defuse a potentially violent/aggressive situation
Day..5. examines the dynamics ofa temper tantrum, explains how to modify the Life Space Interview

for pre,-school children,- discusses implementation, and tests participants for certification

Materials
!\ll participants will r~ceive a comprehensive trainer's manual (reference, and activity guide), student work

hook, a video tape, arid a CD PO\,ver-Point presentation

•



TCily Care Providers
Training of Trainers

Agenda
MONDAY
9:00 am

Introductions, Review ofAgenda, Expectations

SESSION l~ STRESS MODEL OF CRISIS
Lunch
SESSI : SELF AWARENESS AND CHILD
AWA
A
5:

ION APPROACHES
~ourned

THURSDAY
9:00 am

SESSION 7: LIFE SPACE INTERVENTIONS
Lunch
SESSION 8: NONVERBAL SKILLSAND
I ASSIST
5:00 pm
Se.sspH1-,adjo,uft;ed

FRIDAY
9:00 am
SESSION 9: TEMPER TANTRUMS AND
PRESCHOOL LSI
L.unch
LSI test
Written]:est

Close of Program

3:30pm
Se#i'on :adjqurru:#



TCl2 Day Update: Tel For Fami~y Care Providers

Program Description
"Therapeutic Crisis -Intervention for Family Care Providers" is based on the I CI curriculum, but has been

ni:Visea. for :adults--cariI1g for children in family settings Challenges that foster and adoptive parents face
-wnen;~agip:gdifficu!~ behaviors are highlighted 'Ihis cunicwum stresses crIsis prevention and crisis
de··escalation in ways that belp children learn to avoid losing control Activities addressing developmental
issues~ tempe.!' tantnims; Fmit' ,setting, and Dtiekur's goals of misbehavior-will be' presented. -Practice sessions

fOG-us on crisjs prevention and intervention techniques designed for foster arid adoptive parents

, , " 'C" _,~:'+,<" """",:
:receiv~ the curriculum, "1 CI fot Family Care B(ovide[:s':~'y~hiChindil~d~:s-'a:,i·ef~~'~,nce',gliide.

ili'fd~, stud~ntworkb~ok,and a cp Power:Point preseii:mtion ". '" ., ,., ,

Learning Outcomes
Participants will:

• undd:stiind the specific challenges that family care providers experience when caring for children
with challenging behavior

analyze behavior based on goals children have
• select :~peci4c ,s6:ategies t9 address misbehavior ,based ou 'an artalysjs of:the childs the', g<;ial'
.,: (fetri~~Sb:ate 'yff~ctiye t;se' oFbehavior management 'techniques

atiWli;y :~e,:s~g~S);:Jt:_;,1, te:111P~t' tantrum;
applvcdevel theory to expectations of children's .bebaviors

'limit setting

des~mrftationon the challenges of managing difficult,bebaviors in,family care:settmgs.
Tqc"BrstJive modules of the CUI riculum "ICI for -Family Care Providers':'will b~ 'discus~e:d:'

With a (oeus on the Stress Model of Crisis, intervention approaches, th~ care te<i:m, foster
p:~r¢tit$,~as,'r'Qle nic-dds, developmental needs of children an4 Y0!-1ng, people, and -underst~~ing

dbidreu's b_elt:a:viOI u~ing Dliekur's model-of the goals- elf misbehavi,or:-Phy'sic_aI iiit~tveriJ:ibb:s

.will be practiced for certification testing

,~6,ti~h~~:{':V:ith <I,:dis~~ssicm and practice session cbver:ing m?dule~/)"-9' of)he PU~~f?U~t.l:l1i~ ,-:~,ife
~pa_c:e,.'ln~~rVie:W:ingwith modifications for younger c~a[eu'will He iI?:ttqduqeij,~i15t'Rraqticy'~
:Brattice ,$essioI)& Will be conducted to examine how to intervene with behavidrs 'aiiv~n'hy

~ttentiofi"'-'seeJ~lng> p~weT, revenge, and avoidance needs The dynanucs -of the te:inp:er: tai:l~.rum
eJ.6aiillit6a ,:$IL:participants will be'tested With v-;ritten and cOI11pete~,cybase:d tJ~$ti;',in'

lhi i'c5ceriified,.

Day 2

E
9: Introductions, Expectations
Stress Model of Crisis
selfA.\vareness and,Child Awareness
[umh
Awareness of the Environment

Intelvent,ion Approaches
Communication Skills
Pl;iysicil'Restraint Practice

5.:0p _p:m >Session acijourned

DAYIWO
9:00 am
Managing Children's Behavior
Life Space Iriterventions

[ Assist

L.unch

Temper Tantrums and Preschool LSI

Physical Skills Test
Written Test
5:00 pm Se.ssion adjourned

'-'



TCI 2 Day Update: Designing Refresher Training

Program Description
This 'update is designed to assist certified I CI trainers in designing and implementing effective and agency
specificTCLrefiesher training in 'order to enhance individual and organization performance Factors that

facilitate skill transfer and maintenance will be discussed An effective format for -representing I CI materials

the model of discussion, demonstration, and practice will be presented. Participants will be asked to
- ;icgvitie~ ,apprQpri<lt¢' for refresher training during_ this uPQate, I'll adva,nee: ,afthe update; participants
:isk~<d to being ctItical incidents (identifYing information deleted) for teview and use during the

p'r~~_ -b~_:~-~tHtities_ A, heavy. emph<isis;is,' placedon advancing partii::ipant5~sk~l,a¢vdoB:trreJ:lt_-in: the areas of
the<eatly !nt~rventions strategies, f ASSfSI: Life Space fnterview; physical skills, and tisk assessment

Objectives
;s,)~ill:

" ,,' s:imtie.freshei training. to meet agency specific goals and objectives
design questions that test recall and application of ref skills and conc<;pts

:.," ~~llyet<an' activity, that adva'nces,skiHs and, provides for c'oH'e,ctive ~'e

a,te. e£fec~i¥;e training strategies that ,meet the o~fectives, of'- :~:tra~ii)g

_Jiy~icart:e~{tt;aiQiskilis with moderate i"esistance

hts factors
igned

and
Activities
les, and

esslori' foi:

th ,,'ritt'en

successfully com:pleting the update receive reference materij} aria~an::acriVityguide

'ne
'ones; me 4iffet~ncesJ1e~ee-n primary training and :refres

"te 's~lrtr.ai1:s~~t and .lnaintenan,ce Particjp~ts

~r~itRiJjiI}_g< 'it-~~ tra~ning model pf "di~ctiisl_

s,~,.~!-iti9,~Pttgi~entf~p,orts'as" a,ita~~n£~'td
.-,?:~-<~eiBal' __~~i$'i(~9f11!llu;i1ications, slCills•.t,SIs~:~

,slcal'mte'~'velltion' skills 'will be' presented, Pat'iic~p-~

~t~fl: members to :p'ta~tice-restraints \-vith measured resi

co with participant presentations highlighting be
, ia£ety and safety concerns All par

mpeiency _

_and: :E.xp:ecta~ions
iru,~g ana i:h~ Training-{:::yde

Con < Refi'eshel'~Activities

Lunch
Patticil'ant Assignments
P.ar'tj,Gip~n{Pr~.~entations

RhysieafR~~tr'a,int,Practice and Resistance Practice

5:00pm

~es5~ofE ~~j~,l!Y1led

DAYIWO
9:00 am
Refocus

Par ticip4,nr, PrY,~~·~ti+~i,o,~.~' ,
L.unch
Participant Presentations
Physical Skills Testing

Written Testirlg

5:00 pm

Session ad.four~uM

II



,"', ',' .;.;-

date: Post-Crisis Response

Program Description
Supervisors need'tools and re'sources for working with staff'to help them prevent and cleo-escalate crises and
ensure t~at the ?utP:>;m,~of~ cd;is is a p()sitive one for the young person, the stafr member, and the pro
gram. T:~is ~P,cl~tS__ address,es .th:e.emotiOl1al needs staff may have· when managing aggressive clients and how
'superviso~qn supportiiont line staff Crisis events are difficult for staff members, young people, and the
entite program They diirupt the normal day-to-day functioning of the program Effort has ro be expended
to get thing; back on track The goal of Therapeutic Crisis Intervention is to restore the child, the staff:
an(Lthe.prog~aI$. to' a state of functioning at a higher level than it was before the crisis began The post-cri
sis 'nl,u1tileyel'resppnse ffi?de1 helps everyone involved lear n from the crisis It is also essential for :maintain-..
ing' th'e Tel ;SysteW with-in the organization

-~:\p;to~.Ul'e~ an ove~'Viewof the leI System and'-focuses' on ·die: import~.nce 0'£ the '$ulJervisor and
-tlie·'post-crisis multilevel response Participants practice inrmecliate debriefing of,staff meinbers
~n-d'h;~d:rn how to provide direct supervision to front line staff·, Participants also 'practice all of

th.e, Bh,y~ic.a,l inteI:yention techniques
a.,q:e1?lonstiatiori and practice s~~iQ'iA ~n. CQll:dQ.c~g,.\H'qi(iSnJi H~ivj~ws,with

us':i9-g: criti9al incide'nt Iepor~ a~d.--IC;lVl~s,:fl.iidla~m'~tfp:g·a· teaqiltinit review
~ts vii the oppornmity to 'develop':or r~~ii:e an :implementati:o;;;pJan for ·instituting

d;le:::EW!;'st-:-:.ctisi~ ~ultilevel response system in their own .ofgapj:Z~tgbns All p~tticittants are 'tested
:With;:ijritteri 'anifcompetency based'tests in order .to be re-cet:t1fied

learning Outcomes
hrtidpants wilL

,.' a~~.Y¥'~--:;'i#e:'€:£fecto['~ 'CI:i~is on staff mern;bers and the qrganiZ<lti_on
--,. --~a~led~~te,(Ieb.i'ieftng straJegies

te:tl1~'inc:ipent review,process with the ~:ta£f:met:nbeJ;(s)

~¢: the inciq~nt revi¢w process wit~ thy team
anagement Plan (l

n plan fOl the post-c

•

DAY TWO
9:00 am
Refocus
Ihe LSI and Documentation
Incident Review With Staff
Lunch
Incident Review Practice
Incident Review With the Team
Closing
5:00 pm
SnSlon acfjourne.d

,e<sfully completing the updare receive a tefelenee gUide~ activity gUide, student WOIkbook

,p~~s~,ti~<l:ti'8n

Intr~fl:llct:ion' a,n~ ,Expectations
The Ro}eof Supervision in the I CI System
Stress Model ofCtisis: Staff!Agency Perspective
Lumh

Direct Supervision
Iitmrediate Response
Immediate Response Practice

5:00 pm
Session .ad;ourned



TCI2 Day Update: TCI for Developmental Disabilities

Program Description
rhis update provides J:lUterials to assist staff in adapting TCI skills for children and young people who have
deveIoptnental disabilities such as aU,tism, COIIUllunication difficulties, and mental retardation, I he material

is designed to e:nhance .the core reI activities Topics include: preventing aggression and violence, hierarchy
oftommurucation, setting conditions and triggers, adapting the LSI for young people with limited or no
yerbM _totprri~nitation ,Skllls

Learning Outcomes
Participants will:

idencifY':flla:-redtl<:e'_~~vi,r~nmehtal and personaL setting conditions for challenging behavior
develop individualized prevention plans
d~monsiiate a.shortened [SI
apply. a hitn;4rchy ofcorrununic-ation when intervening

ssion and violence,',and 'hoW tel' ;;tpplj(the,hierarchy .of comn:mni
cut strategies when intervet;ling Physical intervention techniques

certification testing
"rtened Life Space Interviewing technique and highlights the nse of

safety interventions ,All participants will be tested with written and competency based tests fOl
re-cei'tifrcJ,tio11-, '

Pn!9ramOutline .
Dayl. ~xploreshow to p

cati '~havi

Day 2 .

1\g~nda

lJp
F{ieve-ntlng i\ggression andViole'nie
LUnih
J2x~ii- COp1mu,nig:<l;~:Qn S1<Uls
-B'~h'avi~~' :M~_~~g~ry}eri-t ~t~ategi¢-s

Physical Restraint Practice
5:00pm
Se5s;ipn ajjqut~d

DAY TWO
9:00 ain '
The iif~ Space Interview
The Shortened LSI
Lunch
The Advocate's LSI
Choosing a Safety Intervention
Physical lpterventi()nT~st~ng
Writt,enTe:st

5:00 pm
Session ac[journed



TCllDay Update: ConfLict ResoLution

NOTE: This 1 day update is ONLY available to Tel trainers in the United Kingdom and Ire·,
land who have successfully completed both updates: Designing Refresher Training and The
Post Crisis Response. This update will be offered in North Amelica in 2007.

Program Description
Ev~,t~ <iQnfflct:h~_::afl~:a-s:t h.vO; sides with differing viewpoints and each side usually thinks their viewpoint

:Is :_C~f~~_ct _~t~is =.i,mP?ss-ible- (and undesirable) to eliminate conflict from our lives so instead intet'pers~nal

co~ic~--_~a_~-pe:viewecla~ an _opp~rtunit:)'_to work out individual differences without resorting to violent
means, :I:litett care, workers ,ate ill, the ,urn,que Rosition of modeling conflict resolution strategie~ and teach
ing::c~jIttre-~h~J~; 'to 'become ,dlhct1.ve c'Quflict managers

-cilFI:iIts: with another alter!1Jtive strategy to heh? young people

t: resorthlg to violence, Activities irrc1wtle a set :6£ conflict resblution
ct a~- dpp -participants to examine their own pe:rsonal resportse to conflict

yt';, ~mgtI~~jn~l~c{~hl:'~eif~s'essrn:_ent sUi~ey, ,presentation, discllssion~ demonstration, ~ule 'pI;y, and-practice,

AU~p::~~~i~ip~'fi~,-~hl):e'~e'st:=4::~lt~wiittenand competency based tests in order to ,be ie~ceriifie~

J~:l,~y::c:p~p~~~P'g: .the update receive a reference material; an activity guide, correspond.
,a CD containing the overheads used during the training

,ers,'yvho have 'successfully completed the P4st ,Crisis Rcspon.se. and
,os,~e eligible to attend this one day update to apply for recertification

II



T01 Day Update: LegaL Concepts in the Use of PhysicaL
Restraint

tl~v,~1s of oyersight

en COIJ;~e'pts and principles in tel and le~al con:~e~fls

ding documentation and/esp'Q:ndin'K to cI'itic~tiIiciq.ents

nsistent and accmate training, ,supervision, and ove-rSiglit

xplan;I~(m of the' various legal ~on'cef1~s,j~yolv~?i[1: ~sipg
resented with a hypothetical situation in which a child wa

of, re~tra~t', Parti~ip~nts -win pl~y :t~e: rpl:~ qi' jlII'~rs~~~_~d.\v· : ':
_ ilfte~ :tlie '~Ja~erf' 'have done so., -Participants ,vill -have "j~I)qn-sttllc:::'

of the relevant law, nom which they will determine wheth~r'-an individual

_.~ fqr a child's injury, and, if so, to what extent Techniques include presentation,

k .ttiat ;l~d practice All participants will be tested with written'and competency

re~dertified

'at) ,ci:utlirre of the material presented in the day's program

'si{J~~JJeyel trainers who have successfully coulpleted the Post CYHis Response and

~i~{LJp·~~tes:are eligible to _attend, this one~d~y update .'Eo apply f?I,recertifrcation



TCI 1 Day Update: Adapting the Life Space Interview for
Proactive Aggression

NOTE: This 1 day update is ONLY available to Tel trainers in the United Kingdom and Ire-
Ii! . e successfully completed both updates: Designing Refresher Training and the
Pos Response. This update will be offered in North America in 2007.

Program Description
riif'tiife::Space IntervIew (LSI) as taught in the Tel core curriculum is desigp.e:d to intervene'wi~ children

a~(lL¥:dung-;p~()iJle::w?o__are overwhelmed with emotions and whose actions are -emotIon .driven.By c~n~
tt~s8jr.oting:people~bp display pr0.<l:ctive aggression are acting on thought processes Direct care staff need
~s¢:ss~ent:skill~to diffetentiate betWeen proactive and reactive aggression and adjust the LSI accordingly

Ihi te is designed to assist direct care staff to apply a modified LSI with youth who display proactive
b 'aviol

i":qa-cbJ{ejlggr:Ys~_~ve youth distance .themselves' frow :their emotions
- --w:---t~_ ~se the-modified LSI for proactive: aggre~s~ve ,you'tn

ervention appmaches shape this LSI
: led LSI

>e)d¢\tUies-:i~,detail the behavioml and verbal manifest~tiOriS Oft:~;lqtiY~ ,and proa,t:tiv:~

aIrisms' by \vhich proactive youth distance themselves from 'their emotions The
(";e ip: haV:irig a program that reflects developmentally appropriate and value based e~ectations

pehavior that guide youth and staff behavior is emphasized A breakdown of the knowledge,

~~':iy:q~ii;~~,-to-conduct, a: LSI with youth who display pl:~active -<lg9~y~sion is__pre~ented
Qn?,di~C11~sion~ demonstration, role play,-and practice- ~:_participant:s will. be

i~~~.-;k4se.d tests in order to be re-certified

~~~k:e~~fully.c9~pleting the update receive a reference inat~rlal, an -activit,y guide, coirespo'nd

\yo~Jq1i~icig:, a!Id 'a CD containing the overheads used during the trairiing _

p:rAf~~-si8n:irlevel tr-ainers who have successfully completed-tHe_ Pqst Crisis' R4SP'Oits~: a;nd
Training Updates ale eligible to attend this one-day update to apply for recertification

II
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Final Report

New Yor'k State Title IV-E Foster Care
Eligibility Review

Aprill, 2002 - September ,30, 2002

Introduction

During the week of April 28, 2003, AdministIation for Children and Families' (ACF) stafffrom
the Central and Regional Offices and State of New York staff conducted a primary eligibility
review of New York's title IV-E foster care program in Renssaelaer, New York.

The purpose ofthe title IV-E foster care eligibility review was (I) to determine ifNew York
State was in compliance with the child and provider eligibility requirements as outlined in 45
CFR §1356. 71 and Section 472 ofthe Social Security Act; and (2) to validate the basis of the
State's financial claims to ensure that appropriate payments were made on behalf of eligible
children and to eligible homes and institutions

Scope of the Review

The New York State title IV-E foster care review encompassed a sample of all of the title IV-E
foster care cases that received a foster care maintenance payment dur ing the period of Apr il I,
2002 to September 30,2002, A computerized statistical sample of 100 cases (80 cases plus 20
over sample cases) was drawn fiom the Adoption and Foster Care Analysis and Reporting
System (AFCARS) data which was transmitted by the State agency to the ACF for the period
under review, The child's case file was reviewed for the determination oftitle IV-E eligibility
and the provider's file was reviewed to ensure that the foster home or child care institution in
which the child was placed was licensed or approved for the period of the review

The State provided payment and claiming information for all of the reviewed cases This
information required extensive analysis and compilation for use in identifying payment amounts
associated with the review findings Gaps in the payment or the claiming ofpayments were
identified covering periods during which children remained in care for some of the reviewed
cases, The State did not provide information that would permit an analysis of whether the
payment amounts are in accordance with the applicable rates for the type(s) of service"

DUling this initial primary review, 80 cases were reviewed Thirty-one cases were determined to
be in error for either part or all ofthe review period for reasons that are identified in the Case
Record Summary section ofthis report Since the number of error cases exceeded eight, the ACF
has determined New York State not to be in substantial compliance" Therefore, pursuant to 45
CFR §1356,.7 I(i), you are required to develop a Program Improvement Plan (PIP), Once the
State has satisfactorily completed the PIP, a secondary review of a sample of 150 foster cases
will be conducted



VI" Ineligible Payment - Title IV-E foster care maintenance assistance payments may only
cover the costs of providing certain items encompassed within the definition of this term
[Statutory Citation: 475(4); Regulatory Citation: 1356 60(c))

One (I) case was ineligible for FFP based upon documentation establishing that the service
provided was therapeutic counseling. This item of cost constitutes the provision of social
services and is not allowable as a title IV-E claim The payment was classified in the State's
automated system as "Type 63 - Additional Per Diem"

Ar·eas of Str·engths

In this section we have identified the areas of strength Under each heading we provide the
statutory and regulatory basis, and the specific results f10m oUI review.

Safety Requirements of Provider - In all cases where the State opts out of the criminal records
check requirement, the licensing file for that foster or adoptive family must contain
documentation that verifies that safety considerations with respect to the caretaker(s) have been
addressed.. In addition, in order for a child care institution to be eligible for title IV-E funding,
the licensing file for the institution must contain documentation which verifies that safety
considerations with respect to the staffofthe institution have been addressed [Statutory
Citation: 471(a)(20), 475(1); Regulatory Citation: 1356.30)

Safety requirements for foster/adoptive family homes when state has opted out of
criminal r·ecords check

The review indicated that in all foster family home cases reviewed the file contained the required
documentation verifying that the safety consideration had been addressed for foster care
providers .. Specifically, it was determined that the State-required criminal records check had
been conducted for all foster home cases reviewed and any concerns reviewed.

Safety requirements for staff/caretakers in child care institutions

Concurrently, the review also indicated that in all institutional cases reviewed the file contained
the required documentation verifying that the safety consideration had been addressed for
staff/caretakers in child care institutions

Disallowances

The review included a sample of 80 cases .. The sample was drawn fiom a universe of cases that
received at least one title IV-E foster care maintenance payment during the 6-month AFCARS
period of April I, 2002 to September 30,2002. Based upon the results of the review, the State of
New York has been determined not to be in substantial compliance.. Thirty-one cases were
determined not to be eligible for funding under title IV-E foster care Therefore, a disallowance
in the amount of$806,811 in Federal Financial Participation is assessed for the period oftime
that these cases were determined to be in error through the end of the period under review for
foster care maintenance payments and administrative costs.

7
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Review Team Members and Coordinator's

Children's Bureau, Washington, D,C
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John Murray
I ina McCarthy
Art Ambuhl
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OCFS Finance
OCF S Finance
OCFS Finance

OCFSIDDPS Home Office
OCFS Finance
OCFS Finance
OCFS Finance
OCFSIDDPS Home Office
OCFSIDDPS Home Office
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RE:$P0toiS!; TO HANDLE WITH CARE BEHAVIOR MANAGEMENT INQUIRY: CRISIS
INTE;RVEto!TION
8/10/2005 10:26'46 AM Eastern Standard TIme
isco~@aQthh~,gov
La'MS°mesll@aatcam
m' 's aCf,~hs, av, barictrews@'1cf,lllls,gav,sbrown@3cthhs.goV, ,J.SCOTI@ACF.HHS&Q'L,
JUns. ov,wmel!zer@acfhhMoV. mquintana@acf,hhs.gov,etarres-ortega@acfhhs.gav,
mvaz acfhhs. av

/
/ Subj

Date:
From:
To:
CC:

Page 1 of2

Ms. Adler,

I am pleased to provide a response to the policy question you raised in your e-mail
message dated June 28, 2005 as follows:

Question

Please ad\(is~Whether payments for training in crisis intervention [a.k.a. "restraint'']
that are provided to private voluntary agencies are allowed expenses that New York
State can aPPlY for reimbursement under Title 4-E Foster Care grants.

ACF IkfPol1$e
\',<':"O-:"r:,"',,::,'

in cq~sultation with our Children's QUl1ilau,Policy Division in WaShington, we are
provltli!tgthe following response for yourinformation and re'ference.

A. No. Traffllng In cdsl$ i~eritiQnis noJ areim\)l:lrsable b-aining expense under
titie IV·e.•GenerallY' speaking, to: \)e aUQ~l)fe, training mustbe relC$d to the
eXamples of allowable administrative cosl$ necessary for the administration of the
foster care progra~at45 CFR 1356.60(c)(2). Training on how to perform a particular
service or intetvention i$not reimbursable, although training that provides general
knoWf$dge~fated to the Jypes ofserVIces that might appropriately be provided to a
child or family is reimbursable.

AI~o!Jgh tl:!e topic is unallowable, we want to cfs!'ify who ca~ be trained under the
t!t1e:.!V"~ program. States m~y only claim Jitle rv-E training funds at the75% Federal
financial.partlcipidlon (FFP) rate for empfoyees ofthe State agency or individuals
pi"eparingefor ellipl~yment with the state agency. Furthermore, the State is permitted
fo claim at the 50% f=FPrate to~inprivate agency employees under contract with
the State to perform administrative functions for the State. Otherwise, the State may
not claim for any funds, administrative or training, for the purpose of training private
agency employees"

I hope that this is helpful to you" If you have questions, please let me know.

Junius Scott

Program Manager

Youth and Family Services Division

It T _...1



Office of State and Youth Programs

Administration for Children and Families

26 Federal Plaza - Room 4114

New York, New York 10278

(212) 264-2890, ext. 145

FAX: (212) 264-0013

E~mail: jscQtt@acf.hhs.gov

Page 2 of2



EXHIBITD



.. C". ,~.:- •
...'t....-e. v . o. t • c4-'•.~.~: ..~

• .. '. r" IOftoo, ' }," ..~. . .

<XlRNElLt. mtVEIlSl'l'lt

on bebalf of its statutory (blleqllS

GENERl\L 'l'EllM8
~:~-,,, ,

~~ of~~) ~}ntoas of tllis 1st day of.
0Cl:0ber 1994 l:Jeb;;oon the New YatX state Depal:tment of Social services, a New'
YOI:X. state goverlilSlt agency located at 40 North Pearl. street, Al.bar\Y, New
YOI:X. l2243 (Qepal:tment) an:! Cbmell Universi.ty, a not-f~it,
o:dJcatkml institution an:! the M:n:rill r.am Grant irJstitution of the state
:I.n:xn:pol:ated umer cbapI:er 585 of the laws of 1865 of the state of New York
(University), acting on behalf of its stat:utoIy co11~. '!his M3=randum
of AgLeaoonL sets forth the \ll1derStan:iiI of the parties in relation to the
furJ1ing and administration of a va:dm:;y of FedeJ::al and UniVeL$ity SUP.PQl:ted,
state-spcnscn:ed soci~l services trainin:1 pl:ograms.

1. Purpose of the~ of~

!Il1a pn:pose Of this H:l1l. is:

'1'0 fUlfill :the related missions of the University's stabltaI:y d1aJ:ye as
pm:t:OOl:' with and on behalf of state gove:r:nroent to pm;ue the educational
and general life i.JipttJvemmt needs of the pecple of New ym:lt state,. and
the D'!partmeI:lt's respoosibllity as the state agency created to ful.fill
the aocial service Meds of the state;

• To aa:n.y out the intent of the parties with regm:dto cipt:Dnizing
prooedtJn?S for fut¥iin:J and adlninister:l.D a variety of 1"ederal and
Uiliversity suworted, state-spa1S01."Ed social sentioes tra:l.ning pnxp:ams
in~ pursuit of the parties' CCJIIIIlOIl plbJic service lIIaIldate; ,

To imp];emsnt the requheoonts of the. ~te Opel:atiOns Budgets be<;Jh1ning
with~ of the budget enacted by the state IIilgislature in 1994 and
eld:ending in support; of future state bJ:lgets, subject to ~iation
of the fUrDs DOOe ary to suwort the activities oontenplated urrler this
H:l1l. an:i its incol::potated W'Ork plans and ll\xlJets; and .

To sat forth the agreement of the parties with 1t>:JClLd to each paXty's
xespective responsibilities an:i obligatioos in maintaining an:i bproving
effective fiscal administration and operation of these trainingpl:OjtaniS
at selected statutoty oolleges housed at cornell.
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2. ~t:ionof AU Parties 8nd~tion of 19Xmd:lces, 1b:lt P1l:lM,

and Buagets .
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'!be Department am university shall fully coopeJ:ate in the
iIIplement;atioo of this M)A am, ~ject to all awlicable legal
~, pled3e to c:ont:iroa their oocperatioo to can:y o.tt: the
plbl1c pn:poses set foJ:th herein. B:>th parties agiee to use their best
effarts to caney wt: the pl:CXJLans as desatibed in such lI':ltX plans am
bldgets as my bE< approved unier this IDA an:} subject to its texms.
Both parties additionally pledge to use theb:. best effo.J:ts to can:y o.tt:
the requirements of the follcw.ln], Widl are inool:pozated into am
~ise this IDA in the follCMing orde!:' of precedence;

Meooral¥bn of Agreeloont Genera1 TeDlls
AWen:llx A, Stalrlard Pro\1isions of Depatt:m=nt of Social.

Se:l:Vices 'l'rainit¥] services J\gl:eelllents
AWen:llx B, Affinrative~ Ilef'W.tions, Evaluation

Requirements, and CUttiauum oevelcpuellL.

3. t1JIiversity as 1lIJent overseeing its statutoJ:y colleges Ill1der the GeneJ:a1
Bupe:r;vision of the state Um:wrsity~

Article 115 of the 0:Jns01 Mated E1ucation laW of New' York State codifies
the <1larl:eI:' of O:>I:nell tn:rlvm:sity as aIJIE!OOed over t:iDe fian.its odginal
enactment by the NeW' York state I.egislature UlX1el:' Qlapt:er 585 of the
laws of 1.865. Pll1:EUant to 1\!:ticle 115, the uniYeJ:Sity is~
for the mmagaoont and fiscal administration for all educati.cn,
xesean:h, ext:ensipn reaming and related p.lbl1c serv:Iqa, incJ.u:ling,
specifically, 'b:ainlllg PLCXJLatLG libidl are caxri.ed rot at the state
funied c:oll~ hoosed am opeLated at the University 1.lIl;iel:' the general
supervisicn of the slate university trost<!es. It is uride.t:stood and
ayl:Esl by the parties that the university does not have ~ioienL furXIs
available to t\l11y furxi the t:rainin:J ptlXjUllllS lIlhich are the subject Of
this MJA. '1bere:fore, the paLties p1.edge to dilJqently exe:rc:ise every
effOJ:t to sean:e all necessary~ am awrovals as expedi.tiC"lS]Y as
possible, but in no event later than the start date of seiv:l.ces as
specifiEd in work p1.ans and bldgets :In:lorparated~~ with the
possible SllOepI:ioo of the first~ of services provided Ull1er this
M:ll\.

4. Work 1'llIns and Blldgets

4.1 Submjssion of Wo!:k Plans and lb:l]ets

!!be UniVersity agrees that sep,u-ate project work plans, :Inc:1uding
assoa:Ial:ed pzoject bJdgets, shall be submi:tl:ed to the Depal:t1nent:
£or each tIainin;J program to be oon:1Ucted by a. statul:oty college of
the University. Project~ plans IIJ.lSt be cx:mpleted in~
with the teJ:1ns of this MJA am as applicable, .inst:Luctionsam
fonns ccat:ained in the~'$ annual. Request for Prqlosals.
SUbject. to· Deparbnent awroval, lI':ltX plans am~ shall be
o::IDp1eted in a=rdance with Department ani university discussions



-3-
•

I

I
4.2 Modification of Project libxk Plans am 1lOOgets

Project work plans arr3for project~ my be mdified upc;n theIlR1tl.la1 agreEIlOOIlt of the DepattJoont am the universit,y. SUd}ll'Odificati<JI:IS, alOD;J with unanticipated prog:ram deVel.ClplleIlts, mayaffect the S<:qle of am require cIIanges in !:u:mpxated. projectactiviUes~ <Xlues;p::n:Ung~t amounts. :rri aceordanca withany auc:h m::xllficatiow or deYelopJlents, t'UIxlin;J, project workplans, or other e1.alelts oonpLisim the tJ:a1nin1 PLoglams:in=:poLated heteuroer shall be correspon:Un:;Jly urnifierl. SUdlJr<Xlitications shzU1 be irJoacpoIated unieL' this IDA within 30 dqysof agreement bebieen the parties.

Project b.Jd:::lets my be Jr<Xlffied to the extent of ten (10) parcelltof any ClOSt category, except shifts in pm:sonnel am dlan;Jes to theJVaJ:X plan, without~ appl:OIIa1. Mqdifi.cations in excsss often (10) peroent, as well as persome1, staffing plan, and~plan cIIanges mst be OCIl'{1lated am awroved in'aocmilance with the:InstLuot:ions. am fonns containEld in the Department '.s "'.&:ainingeontt:acl: Ope.l:at:ionsMamal." '1lle llEpa.:l:t:IWnt will notify the ..unive:rsit,y, in writing, of bldget lD:ldi.fication~, or, also:in writin;J, of~ am~cu1~ the ,reasons for sud1dfsawroval. !!he 9LOSS or rErlmbn:sed. aoounts of lOOdifie:l workplans may not be iroreased.

5. 1'Undi3Y;

The foll.CMin] fUlXIinJ provisions shall apply to aU awravedprograna unless altemate funling provisi.ons are negotiated amagreed to ~ both parties to this mAo

5.1 Total AJ;proved Funding I.evels am Bn;Jet: FoLnnts

The total aroouiIt: available am LeiJItluLsable for specified federalfiscal years sba1l be set forth :in eadl.tJ!X'Posed WOl:'k plan ama8s0ciated l;Wget as fraa time-t:o--l:ille amen!Ied, in~ withsection 3 am sbaJ,1 be~ as.p<\rt Of the annual~.arproval PLocsss. !!he project WOLk plan bUdgets, as descrllled inl>ection 4, shall identify by major~et ca1:egoJ;y the gross totalprogram rosts for' each ll[pt'OVed project work plan, reinbn:sab1eamounts, am any non-Federal matohin;J tums which shall :lnc1uda theDepartment's administrative fee.

5.2 Mvaooe Pay.IIIents

As long as this M:lo\ is in effect, the !lepartIoont shall adVance
~ to the university up to 25 percent of the total
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rsUibtrsable -al1lJllIIt of each t:eaining pI.txjnIlII fUrxla:i for the fiscal_
year. !Ihesa advance~ will be made via stamar<;1 VOlldler.
'1bese advances may be pro:: ?Ssed by the I:\;!pal:tIoont upon the final
awroval of this 10m, each work plan ani associated !:ni:Jet, ani
l;'eCeipt by the DEpa1:t:Il¥:mt of prq;lElrly exeaIt:ed state st:an1ard
V<n:ners (AO-92), in a foI.lll acoeptable to the Depm:'bnent ani to the
Ollpttoller of the state of New YoIt:.

kr.l interest acc:rued on funds paid to the University by the
D3partmen1:. shall be deene:i to be the prqlel:ty of the Deparbuent am
shall either be credited to the IJepart:menl: at the closeout of the
progl:ant or expended on acHitiooal services pxovided fO!:' the
Pl=og:r:am.

., In the event eitbar patty tenninates the~ or aI\Y b:a.inir.g
pr:cgram inclu1ed fu it, Pl=ior to its expi.raticn, the University
agrees to retum to the Ds!pa!:tment immediately aI\Y advance I:Jalanoa
mlated to the teminated trai.n:iIq flPJ9rdl1\then~, ext:E¢
for fUrrls required for ootstan:lin; Obligations. SQd1 refund will
be JDade as soon as practicable bit no 10fl9"r than 30 days fol1a.rirq
notice of termination to a1lO1f faJ:- reconciliation of~
Ob] iqations.

5.3 !lep'lyment of~

1be 25\ advance payments to the University shall be recouped. by
crediting, in fouJ: equal a1JlO<!I1tS, the advance against the 8th, 9th,
loth ani 11th stardanl.vood1ers. If the anDl1nt of aI\Y]lJOOllil.y
claim. is :not sufficient to <XNeJ:- the pz.qx:atioriate advance amcunt
to be recouped, then the 12th an:)jOJ: final voudlez:s will be nx'lJloOO
until. the advance is fu:lly recovared. In aI\Y instance 'Whel:e an
advanoe is :not fully re<XIIleL<ld urrler this po .:,."lllre, the University
shall ret=n the~~ to the DsparI:ment or the
llepart:m!lnt, at its qJt:ion, may reocJI7E!r the advance fran aI\Y payment
ol:beI:wise payable to the University.

6. Monthly ElqJei1d1ture llepOrt lUld certification

6.1, M:lnthly Expel'Miiture RepoLts

Witlrln thiLty caleooar days after the errl of.each mooth fox' whidt
this M:lA .is in effect, the university shall SUbDit to the
Pep:lLlllillnt a prq>erly execuled state staroard Vc;whel' (AC-92)
setting forth the Uniyersity's billin; Of elqleI'ill,tures for each
proj~ work ,plan fat the pteoedin;J mooth. Ea<;h SlXb voocher shall
be eaoocUted by an authal:ized official t;>f the University. Ead1
W1riJAr ani expeOOiture S Jl"lll3LY shall identify by mjor lJOO3et:
categoz.y the gLOSS ptogLaDl costs for eadl WOLk plan, re:ilItJul:sable
<llOCllIIts, and any llOn'-FedeLa1 mtdrlng tun:Is which shal.l inclu:le the
~'s adminislrati:ve fee. l'1nal voudJers shall be subnit:l:ed
to the Deparbnent within ninety (90) days of the o:upletion or
termination date of ead1 pmguuu worlc plan.
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7.1 IJepartJrent Di.sa1lcMance

Based upon the infot:lnation provided by the University in the
~ture rEp)tts as 1'IescJ:ibed in section 6, the DepaJ:bnent nay,to t:he' extent expenses alaitred by the UniversitY axe not in
a<;COl:dance with the teJ:m; of this mA, assess 1:::raining p.rogJ:antdisallo.rances to be~ fran rell1tJursement to the University.
~ Department shall. noti.fy the University of the adjustments,disal10wances an1~ in writing, am such notificationshall set forth the awliC<lbl.e reasctlS. II awlicable,disall.owanoes shall not be made by the DepaJ;tment to the finalc1.osecQlt voodJer unless advanoa llOt:ice is made in writing to theUniversity. 'Jh, University will then lxi given the awwvdateqp:n:t:unity to ~''to the reasons for the proposed d1sa1l<mancailefoI:e the voudlBr is .plt,': Sssed for 'Payment.

1.2 l"edE!ral D.isa1 ]ClW8l¥JeS

~ Depal:tn¥m, reserves the ri<jn: to~ any Fedexa1
disall~ xeJ.ating to train!rq progJ:aras 'QOOer this MJA fmnfut:ur:e~ to the University to the extent suchd.isallowances are fot: ellfE!ilSW cla.ilJei by the University not ma=\lance with the terns of this~ upon notice to the Umvers,ityas provided in tb.is IDA.

7.3 an-site l\lJdit

!!he University shall peDnit Department staff, on dates 1llltUallyagr: able 'to 1x:Jt:h parties, 'to perfotln an anmal on-site alXiit ofsoorce doaJments support:inJ experdi.tures IefXJ1ted. All son:ce



,

clcalll¥mts shal1 be made t:eadily available by the Univexsit;y fm:' useby the IJepartment durin;J the audit. !!he Universit;y will also allowthe~ to hrltially:review the Universit;y's ptocess:s an'!ptlX'ed1rres for intanal amit:in:J an'! bill1fi;T of Deparbnentsponsored projects UlXler this M:lA at: the begjnrrl.rJ;1'of eadl M:lAperiOd. '

8. Disputes

U a diflplte arisin;J mt of this M:lA cannot: be settled through.negotiation, the parties agree. to subnit such dispute to the DirectOl:',oiv.is:ioo of the Budgat, Mlo has jurisdict:ion to :tesolve mat:temaffect:.in] state tinancial cparations lIDlies am to abide by any awam
~...

9. ~

'l1rls M:lA lll2lY be mdified only by wri~ amendment signed by authorizedlOepresentatiws of the tl=paJ:tment an'! University.

10. If:1scel.lanecl

J,O.3. Partial Tnvalidity

If any 1:el:m or provision of this MJA, or the atplicat!on of any1:el:m or provision to~ persal or c1=.msl:anoe shall,. to anyextent, be held invalid or unenfCIIX"eahJe by any oourt oradministtative authorlty Of <XlItJElf:ent juJ:isdiction, the~
Of this mA, or the applicaticn of such term or provision topersons or circumstances other than those as to which it :is heldimalid and unenforoeable, shall not he affected. an:l shall be validan'! enforoeable to the extent 'pennitted by law. -

JQ.2 Paragraph Headings

~~ of the vazious secl:ials of this IDA are for thec:xmveni.enoe of zeferenoe only am in no way define, limit, m::xll:fy,or dascl:.ibe the~ en' intent of this IDA or :in any~ af:fecl:its :inplemeut:ation.

3.0.3 GcNeznhg law

'l1rls mA shall he govetned by, an'! constzued in a<XlOtdanoe With,the laws of the state of New York, and Federal gzant re<pimmerrt:sset forth in 45 ern Part 74.
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10.4 Notices

trnless ot:!lenrlBe specifically provided in this M:ll\, any IXlt:ice by a
party to 1:lle H:lA IllUSt be in Vritin:J, signed by 1:lle party givin:J it,
am shall be served either perscnally, by New YOIX: State 1IleSSellgel:'

•setVioe, ox' by lllaiJ. add!: ssed as follows: .

To J:leparboont:

Director
Office of o:ntract Managenent
l)"padJnent of soma) services
40 North Pearl street
Albat!Y, New YaIk 12243

To Univem1ty:

D.i:re<::tor
Office of SponooLod PJ."cgl:ams
Conlell University
120 Day Hall
Ithaca, New YaIk 14853

All notices b:>calra effective only when receiVed by addressee.



I,
IN Wl'.ftlllSS of the intent of the parties hereto to epcperate with one anol:berto~ the plIpCses 9f the }DAjn the imnner stated herein, the parties.have sigma. this mr.. as of the date first above written.
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flEPARIMFNl' OF soc:rAL SERVIces...~~~,..:,
Of~~act~t

DIRECTOR
OFfiCE Or- CAY.!TRACT IMl.NAGEMEN1'



" stan;m:d ProvisiOll6 of
Oeparbrent of Social services
Tl:aining services~

l'J.n;'suant to the tet:liI'3 of this~ of l\gre€lDant, it is mtt'1alJyun3aJ:st:ood that the follClWiP;J St:amard ProVisioos will be in:x>t1XJLated toensure that the teDIL'3 and corditions of the mil. are. can:ied rot durln:J itsfiscal administration and opeJ::atian of the tJ:aining progl:ams unieI· the M:>A.
SUbject to the MilA, the parties lIUtUally agree to incOJ:pcn:ate thefollcmin;J un:lerstar¥llngl

1. Mi""fi"bles and R£tlOr!;s

(a) 'lbe University :tep:Lesents and agrees to establish awrePr.iat:e IOOanSto ensure 0Jl10:1n;J CCIlIlIlllicatian between the Depart:nvant and the UniveJ:sity soas to· inform the Depal:t:ment of signi£icant ptogram c!EIvel.q>nents. 'lilaUntvem1ty agrees to sutnit to the~, within ten (10) ~ ofoccmrence," in writ:lJr;J, a description of aI1Y and each p'I::dili'm whidlthreatens the snX"eSSful CQ1PletiQll of this M:Iri together With areoamnetX1atian for ~uti<n~ J::OSSible. Upon receipt: of sudlwritten desctiIJtion, the~ agrees to respom to the the tbiversityin writi1:l:1 offedl~ its awrafsal of the situation and recamnendatian fur1'url:har ocurse of action.

(b) 'nle University shall subnit requii:ed ptopoaro reports ioollXlln:]quarterly J:ep:n:ts and a final report subnittErl to the Oepartmant. in athneftame and fOXlll;\t ptescdbed in the~'s ''T:t;rlning Copb:act "OperatiOl'lS Mmua1.lt 'lhe Ulliversity .shall subnit the final. report withinsht;y (GO) dajs of the <X:8lpletion ortel:lni:nation date of the annual WOJ:kplans and assodated };Qd:Jets. 'lhe llepal:tment slJa11 revi_ and appl:l;lVe saidJ:ep<:1J:t within a reasonable tim a:ft:ex- snbnission.

(e) 'lOO University shall prepare, in a fonrat prescz:ibed in theDEpaJ:tment's ''Tr.iirilng CDntJ:act ~= Manual," quarterly repot:tsclesar:ibbx] work perfonnanoe and "provj.din] SIlCb other infoonation as Jm.y be:zap.rlxed an project activities, inclUd:1n;J three (3) cqdes of all tJ:ainingmater.l.a1s such as cunieu1a, .instmctiona.l mateJ:ials, wotXsheel:s, llan:bll:s,reprlnts, exercises, assessroent insb:uments, and aI1Y otheJ:. ma:l:edal used inthe leam:!n;J process. 'l1)e UniversU:y shall maintain in itl! CMJl racxmi, forreview by the t\;lpart:ment, a trainee list for-~ specified tJ:ainingactivity.

In addi.tian, the Univemity shall prepare .in a forDlat pr:escribed bytbe l:lepart:Ioont a q).larl:erlY LEp>rt desal:1bin] the effOl:ts of the" Universityto allply with the~ of paragnI1ils 2 (e) and 3 and the }\ffinnativeActicn Plan required pn:suant to paxag:taJ;il 2 (e) and (d) • '.!his affinaativeact:i,aJ quarl:erlyreport shall incl:ude, but not be limited to, perscmelactions that M.ve resulted in dlan;les in the staff:1n;J Plan and analysis oftotal llllIal.1i9/ellpellditQres to suIx:xlntractors and venia1:s. 'lhe Universityagrees to make available to the Depal:tment, on request, the informticn anddata use:! in o:t1pilin; such nlPOIts.
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(d) 'lha Univemity agrees to subnit plans for each specifie:t t:J:aining
acti1iity to the~ fox' review am advance awrova1 Wid!. confonu
with Ilepart:rent: pl:OJLam' objectives am pdol:it!es. SUd!. pl:OJLaLb plans shall
be subnitted to the !lepal:tment thixty (30) days priar to the jnplementation
of t.ra.initq.

2. Pe!:'scmel and Affirmative Ac:tion

(a) It is the policy of the Department: to encom:age the . enp1oyIoont of
qnaHfie:t awlicantsjrecipient:s of pillic assistan::e by both public
m:ganizations and private entel:prlses lolbo are under cantracbla1 agreement:
to the Deparboont for the provisicn of goods ani services. 'lha University
will be expected to ttake best: effor:ts 1n this area. 'lbe Depa!:t:Dmt my
require the UniversIty to deiIalst:J::ate how it has oCllplied or will conply
with the aforeSaid pdIicy.

(b) 'lbe Universltyagrees toCCllPly with the l:eqUirelllents of the civil
Rights Act of 1964 as ~,'the Pqe Oiscrilldnatian Jqil.~Act of 1967
as aoo11ded, the Federal FclIahJlitatian Act of 1973 as amended, and Eloocutive
Qn'lex' NO.' lli46 entitled "Equal Enployment ~t:unit:.Y" as aJOOOOed.by
Executive OLder NO. 11375 and as GqJplement:e:l 1n Oepart:ment of tabor
Regulations, 41. em, Paz\: 60, and to cbserve all appl icable Ferlera1
J:e9UlatiClOS: oont:a:ined in 45 em, Part 84, am 28 em, Part 41.

(c) 'lila University shall adhere to am inplenart: fully the
noooiscdminatian policy of the Depart:lllent as it n>lates to afFi.nnative
action, e<pW. enpl.oyment oppol:tunity, am the utilizatial of minatity
business ~t:el:pt:ises alXl minority <XJllWJtlity-based m;ganizations. .

Cd) .. 'lbe Univetsity agtees to designate a cOllege-level superv.isozy
irill:vi.Wa:l. Wose responsibUit.y shall. be' to davel<:p am inplement for the
t:J:aining ptoJtA'IlEl wrler' this mA, an affiDnative aotion plan acoeptab].e to
the Depart:ment.

(e) 'lbe Univel:sity shall. possess and OCllply with an Affinnative l\ct:ion
Plan for the traini.Ig progratl5 umer this KIll. wbicb is acoept:able to the
Depn:tment: pdor' to the effective date. of the annual WI:Jtit plans. 'lbe
Affirmative Action Plan l3ball . ioolude, 1:lut: not: be limite:t to, outread!.
effoI:t$ fol:' prol:edt;oo class am minority cantidates Cas those terms are
defined :in~ B); liaison with OCll1IIIll1i.ty-based arganizatioos1 prupt&l1
far mainta;iniJg 11rl.nillun worlct'orce levels. for project dutation; PO' e1ln:-es
far ~on and snbnisa!at of periodic affinllative. aotion l:etXJLt:s1 am
pro:'J'dllres for ontreacl1 to solicitation of Minority alSiness Enterpr1ses
(MBEs) as~amvarlors of this project.

(f) 'lha University Lepc:S:nts alXl agrees that on the date of the anwal
~ of seJ:Vioes. uooer this M:lA, the staff perfonttirq the work will
be as set fo!:th in the project work plans. In ackliti.on, the University will
advise the D;!pal:tnrent i1!l'!lErl;ately of any anticipated chan;Ies :in its staffing
Plan~ the tenu of eacl1 armal work plan. .
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(q) ihe University will use their ~ efforts to enploy, wherepossible,~ of tWllc assistance am care, as that tenn is def.inedin section 2.18 of the Social Services law of New York state, in acccnXlancewith their staff.in;J plan. ihe University will dcaJment this in theirqJal:terly arxl final l:ePQrtS.

(h) '!he Department represents and agrees to provide the Universitywith tedlnical assistance in carryin;J out the provisians of paragl:afUs 2(e)and 3. SUCh assistance will include, but nat limited to, :identification ofpotential perscnnel, ven3ol:s =VOl:' suIx:ant:ract:o.

(1) ihe University will identify for prior appi'oYal. of the ~tIoont,in writl.rg, the parsell (8) \<410 wiU be respwlible for di.rec:tiJq the wadt tobe dale UlX1er the University CX:Il1Uact as well as other pri.rclpa1 projectpersollnel.. 1b dlange m:' suOOtitut:ian of any such project personnel will. bemade without priOl:' written approval f:ra1l the Dep<i1:tn>:mt.

(a) 'lhe University will not enter into any s:lbcont:racl:s (as defined inthe Departmnt's Training GUidelines) for the pm:fonnance of the obligationsurder this KIA witholt the prior written aWJ;ova:t of the Department emept:far' subcanI:racl:a: with a value of l~ than Five 'llJousanj Ihllars($5,000). All a.greemenl:$ bebieell the Univers.1.ty and Sllboont::ract: shall bein writl.rg. All aud1 suboontIaets shall. o:nt:ain PIOVisians specif'y:i.n;J thatthe WOJX perfonned by the suboontxacl:or 1nlSt: be in a=danoe wi.th the tennsof the WA, that·nathin:J contained in such suboonttact shall create anycoutJ:actnal :relation between any suboontJ:act:or'am the Department, and thatnoth1D.:1 contained in the subcorlt1:act shall iropair the rights of the~ Ullde:r the M:IA. '!he University shall be responsibl.e fm:'CXl!Jlllianoe by all suboontJ:actol:s with this M:lA, statutes, regulations, ameJ<eCIll:i.ve orders set :forth in paragJ:aIb 2 of this A];pelxl:lx, as well as theNew Yrn:k state Exec1t:ive raw sections 290-299 am the Cirll Rights raw ofNew Yrn:k St:c$a. .

(b) Xl: is the Department's policy, pn:suant to Executive Order No. 21,to reqrl.ra <:xr1traat:ors to 1.lMert:ake effect;ive affhmtive action effoJ:t:s toensure, Were possible, the ut:ilizaticn of miror,i.ty and~ bJsinessenl;et.prises as suPootIb:act:.ors, ven:'Iars, am euwUers (he'reina:ftel:. referredto for bl:evity as ( lfsulxxiilt1:actors") • ihe Uiiversity will at:Lexpt toadlleve the foll<:Mirr;J~ .in eattyirq out the M:lA: that ten to fifteenpercent of the tot:al. dollar aJOOlIIrt; experxled urxier ead1 wo:d<: plan forS\bX1l1b:aCtin;J activity, as' definOO liboYe, if. any, be awaJ:tled. toSI.llxx:nb:act: tmidl are mioority--owned blsiness enteJ:prises and ~-ownedent:mpl:ises.

(a) Ead1 :reqoost tar payment subn.i.tt:ed by the University to theDepelrbDent shall be SIJI!lOrl;ed by ao:nmti.ng :reoon:ls ll1aintair.ed at theuniversity's places of WsinesS Mrlcb shall ~ time or level ofeffort~ by staff lllE!Ilbe1:s for Mrlch llIldl requisi.ti.ons axe subni.tted,
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am whidl sbal1 docummt the expeuxU.tures lIIade and <i>ligati.cm incun:ed bythe University in suwort of project activities. said aocwntJng recordswill. be avaUahle to the DeparbDent. 'lhey sball be retained by theUniversity and kept &XXlJ:din:J to genemlly accepl:Ed~ prlnciplesand be available for, aooit examinaticn OJ::' review for a pedcd of six (6)yeam .. after eatpletion of tile allnua} project work plans or afternotificatim of an alXiit.

(b) '100 University shaH .not Sllbnit to the Depal:tment any claim thathas previ.oosly :been paid either by the state or by othe.1:. fuOOi.ng srorcJeS.

(0) 'lhe University agrees to cbl:ain prior written approval ftan theDepartment·for oanferetlCe and seminara~.

(~ 'lhe University agrees. that fuOOs received fran other sources farRP""'ific senrices~ paid for by the state shall be l:eimbJrsed to thestate. '

5. :Publications, O?pyrigbts. ani Inventims
SUbject to Federal. star¥:lanls as set fol::th in 45 em Pal:ts 6 .. and 8, theDepal:tJllent Shall. bave unlimited :tight to :tef4:cxluce, distdbu.te, and utilizeany t:railrlnJ materials aM SlJWlies p1:ti;lUc:e:1. as a result .. of t:t:a1ninjptop:ans under this H:lA for any pttJ!OSe whatsoever, provi&d, ~', thatthe United states Deparbnent. of Heal'th aM Hl1lmn servi.oes shall have aJ:Oy.il.ty-free, ~usive and inevocable license to :tEiproduoe, p.1blisll orothe:rWisa distr1bute,ani to authoI:ize othel:s. to use the t:tai.ni.oJ lllatedals,51J!:Plies and jnvent:i.als or~ fOJ::' g<7IIetilJl¥3l1t pn:poses.

6, Infomation,Access

Officials (incJ.1.Idin] aWitors) of 'the United states !Jeparl:lIIent of ~'tham. BlIIlan 8eJ:vioes, the O:ilpUOller General of 'the United states, the stateDepartment of sacla1 services, the state Division of the~, and 'the0f.f:iDe of the Stirt:e OJmplIoller, (IJ:' 'theh duly authorized :tep:t:esentative,shall have access to ain the :t1qlt to examine any llookB, docuIllents, pape:tS,and xeco:tds of the Uh:I~ty fuvolvinq t:tansactions related to this mAo

thle,ss othe:twise specifically agreed by repIcsml:ativea of theUnivetility an:i Dcparl::mefit, all equipoent pndJased fran =nies 1JlDe:t' thisM:lA shall at all times be the prqle:!ty of the Deparbnent ani shall., at theDepal:tment's optial, either be 1'ebImed to the Depal:tment, or acecunted forto.'the satisfact:ia1 of the Department: at the tenni.nation of 'this mA,p:t'OVitled, ~', tlIat if the University sllal.1 enteJ:. into ad:litiOl'lal.ccnb:act:s wi'th the L\cparbI¥mt, the University shall have the right torenegotiate the oontinued use of the equipment.
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8. O:!nfidentiali.tt

~t w:Ith Depal:tment pollcy, the tJW.versity w:Ill use theiJ::. best
efforts to safeguazd the confidentiality of all infonnation utilized ~ or
in the pes cssioo of the Universityuroer this~ where Slk:i1 information is
subject to Federal ani stateoonfidentiallty statues ani l:egIl1ations. !!he
University tepreSenl:s ani agi:ees to protect ani maintain the confidentiality
of all such nrronnaticn in confonnity with the provisions of awlicable
Fedel:al ani state statutes and regulations.

9. Tenllination
(a) 'lhi.s Ja llBy be terminated by IlJ.Itual written agreement of the

pm:ies to the Ja.
A

.. (b) '1Q the extent pernd:tted by .law, this Ml'I. may be deemed in the sole
discretion of the Dapart:ment tenninated imediately upon the filin:J of a
pet1tk>n in bankruptcy or insol~, by or against the University. SUCh
tet:m:lnation shall be.imDediate and <XE1plete, withoot tennination costs 01:'
f\n:ther obligations by the Depart:ment to the University.

(0) 'lh:is MJA may be teouinated by the Uilivers1ty OJ:'~ for
cause or upon the failw:e to oOlply with the te1:ms ani ccroitions of 1ts
agreement, {irO'li.ded that notioe speci:fying such cause or failw:e is
prov.irled. SUCh written notice shan be delivered as follows: .

Directo.t:', Offi.ce of Sp<:Jnsc>Ied PrOgrams
comeu University

120 Day Hall
Ithaca, New' YOI:lc 14853

DirectoJ:', Office of o:nb:act Management
Depart:ma1t of Social Sa:vices

40 North Pearl street
AJ.bany, New' York 12243

SUd:! t:enni.llati.on sllaH 00 effective imne'liately upon receipt of such
notice. UUder the tenns of the Ml'I. the University agtEeS not to incur llS\f
ci)J..igations 'or to claim fOJ: any expenses incm:red after receipt of the
notifioation of teDnination.

(d) Shoold the Department detennine that :FedsI:al at· state fllOOs are
unavailable, the Department shall deem this M:lA terminated immediately. 'l1le
Depal:buE$lt agrees to give timely notice to the University in the event of
termination UIrler this ~. If the :initial noti03 is oral
notific:atim, the Department sball. follCM this up immediately with mitten
notice. '.Iba Dapartment will l:>a obligated to pay the University only for the
expenliblres made am d:>ligations i.ncUn:ed by the University until such tim
as notice of t.ermi.natian is receivede1tber OJ:a1ly or in writing~ the
University fran the De];lart:nmIt.
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(al the univenrlty will carply with all awllcab1e starrlards, orders,
or requ1.renlent:s of section 306 of the Clean Air Act, 45 me 1857 (h),
seet:im 504 of the Clean water Act (33 USC 1398), Exx!cutive 0J:der 11738, ani
Erw.i.:ialIuent Prr;It:ect:ial ~. regulations (40 em, Part: 15). '!he
Univemity shall xeport violations to tlle~ aM to the United
states Envirorlmenl:al. Prot:ectialNJf!rCi, resistant Administlator for
EnfOl:ceuent.

(bl the University will be b:Un:i by the tenns ani COIXiitions of the
Aff.ilJllative Action Definitions; Evaluation Requ.iraoonts aM am:iculum
DeYel< ,"oout as aet toxth in AWerrlix B.

(d) the Department ani University shall reoogni2e aIPlicable DaIrlat=y
standards am pill.c:l.es relat::inJ to energy efficienqy cantained in the state
etleJ:9Y <:XlI'ISerVation plan isSlJed in oatplianae with the Energy lblicy, ani
Omsel:vaticn Act: of 1975 (p.L. 94,-165) ani any~ thereto.

(e) the University agnleS to cX:oply with the Department's xequirements
fen:' project illpl.ementation, PaYments, d1anges, :repot:t::inJ am evaluation, as
aet forth in 'the lJEilaXtment's aJlI1Ja11y issued t:I:ainin; mamal entitled,
n~ O:lntr:act operations Hanlal.;" am any interim npjates am any other
lJrilificati.ons to such manual, Sball be nutually agreed to by 'the Deparbooltt
am 'the University.



lIPPJ!:NOIX B

~ ACl'I<N IEFJmTI<NS

FOl:' the p.n:pose of this M:lA, the following definitions shall awJy:

. "''':!1f~'
.,.,'" ."..... 4. 41~"......., .~'.-{.. ".

~. Minority B.1ainess EnterpJ::ise. Arrf blsiness entezprise wh:idl is at leastfifty-ooe percentum owned by, or in the case of a puN 1cQy ownedWsbless, at least fift:¥-ooe of the stock of which is~ by, citizensor permanent :resident:~ Wo are Black, Hispanic, Asian am Pacific.Is1aIxler, or 1Imerlcan IlXlian or Al.asklm Native, am such ClWllel:Sb.ipinte:r:est is real, substantial, am wntinuin]. '1he minority am wanen-'CMned a.mership 11RISt have am exercise. the authority to in:lepen:ientlywlILx:ol the lxlsiness decisions of the entity

2. Wi:llIlen-<:MOOd 8Jsiness Pnt:erpl:ise. Arrf business enta:pl:ise wh:idl. is atleast fifty-ooo pe:rcentum a.med by, or in the case of publicly 'ownedb'$less, at least fi:ft;y--anEl peroenbDn of the $todc of which is owned bycitizens or pelJIlIlMttt aliem who. are waren, ani sudl CMre't'Slrlp :interestis real, substarrt:ial am~.
Fa!:' the pm:poses of this M)A, it is un:1erstood that the definiticn ofprot.oot:ed class is:

IFgaJ ly identified grctlpS that ,are f"POOiflcally protected by stab.1teagainst E!Ilpl.qyroent: disc:rinrlnation. P.totect:ed class etLUopaS, osllIino:rlties, wanen, Vi.et:nanl Era Val:el:ans, disabled persons am. oI:bers byv:iJ:tue of the law or court decisions mt:e1:pret:l~ the law.
Definitions of Specif:lc categories of Protected Class:. .
1. Ethnic categories

~ (:oot of Hispanic OJ::19ID) - a person havinq origins in any of theb1ackracial groups of the original peq>les of Africa. .
H.ispani.e •. a person of Meldcan, Puerto Rican, Daninican, aJban, Cenb:alor Scut:h Ame.ricau or either Indian 01:' Hispanic origin, :r~ of:race.

llsian' or Pacific TfOrorl:>r- a person havin] origins in any of theorl¢nal. peoples of the Far East, sootheal:It .l\sia, the lniiansubaontinent, or the Pacific Islan:3s. 1h:I.s~ includes, fot' example,dtina, Japan, Kol:ea, the PililiWine Is1lm3s, and sama.
Native AJrerican Qt: AlRskan Native - a person J:Jav1n1 origins in any ofthe original peoples of North.America, ani who. maintains aUbn:ali.dentiflcati.an tl'tn:uJh aff:l.l:lation or' exmnunity recxJgnit:lOl1.

2. niS'bled Persqn .- any person Wo (a) has a P1Ysical or' mental iJlpUrmentthat suOOtantially limits one orn=-e tnajor life activities; (b) has arecord of sudl inpairrrents, or (c) :Is J:egal'ded as ~ sudl an:lnpa1JVEIlt.

3. vietnam Eta Veterans - any person mo was in active Military Service
~'.ranua:ry1., 1963 am May 7, 1975.
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alRD bas c1eve1qJed a set of minbnum evaluation requirements to ensure
that the timly am rellabJe infonnation is lep:>ll:ed to OORD am \4rlch will
aJ.1oW for the~ 'inprovement of tIallrlng. 'lbe evaluation repartin;J
shruM o:nprehensival.y and cbjectively assess the effectiveness of the
trainin;r and.metbeI:· OJ: not the ~jor tIainin;J cbjectives were met.

We rec:x>gnize that for sana CCUI:'SeS, sana of the evaluatial reqtrl.len,ahts
nay not beawlicable. lII:lc:ortlinfty, alteJ:native evaluation p.tq;JOSa1s f'lan
cantJ:actors w:Ill be considerei; howrever,requests llIlSt be lIade in wrltin]
am~ by alRD. 'lhese evaluation requil:ements lOep.twcnt m:inim.Im
requi:ranents which may be sUw1emented by eithe1:· the contractor or OORD.

'l1lesa~ am based en sl:arDard evaluation lIl8t:hodologies
fl:equently utilized for the type of tIa.inirg We tum, and are not intended
to :teSu:ict oonb:actol:!' in their evaluatien stJ:ategies.

Far those lXIltl::act:a£s, wi:lo wish to~ an altemat,:ive evaluation
plan, alRD w:Ill Btil1 requiJ:e that the basic itIt:ent of 1:hese gui.deUnes be
met. 'lbe altemative plan lllLlS1: ioolme p.taVisions for d:Jtainirg (1,) the
reactiorls of every t£ainee in every <nJ£Se. Far, those courses given at least
i::h1Oee times, it llIlSt also (2) measure the learning achieved by the trainees
lIhet:her that le<n:Illn9 inclWed inc£eased lax7.rleQge, iJlptoved skUls, ,or the
lOOdii'ioation of attitu:les.. It IWSl: also ~ude (3) 'fOlloo-up sbldy to
assess the value of the b;aining to the agen::;y or agencies whose staff
receives the b;aining.~ should eithe£· hprove jcb performance or provide
lI1eaSUl:ab1e cost savings or both.

'lbe :l:ollCMin:j is a 1.i.stinJ 0:1: the nrlnim.nn evaluation regui£erents for
all tI:a.inin:J cur.riculum am am sUbject to the' sane prior review am
awroveu process. lh addition, alRD may periodically o:rnuct an~
survey of tJ:ainees to ass' the in1;lact of t£a:lnirq on jcb perf~.

1.. A post-eourse b:ai.n<ie reaction~ is rlaqUi.red for all
participants in every ClClUI:Se.

2. A pre- and post-test of t£ainee kncwledge en the subject matte!:
presented is required for all. ooorses offeled tlu:ee or lOOl'e' times.

3. A ninet;y-day fol.low-up a sanple of t:ra:inees and GUpe£VisoJ:s to assess
the ilIpaCt, of trai.nin:r on jcb pertomance lllLlS1:, be coroucted for all
00J):SeS offet;ed three 01:' lOOl'e tiJnes. '1be basic evaluation In!atbx1olCW,
ioolUdin] a Valid samplirq plan, for ao::x:J1plishin this llllSt: be included
in the P"lcsal.

4. A octtplete evaluati.on of all coor.;es COIIplet:ed dur.in;J a quartet· 1llIlSt be
inclWed iii the quaxterly repolt for that period.

5. Each ptqlOSa1llllSt inclme an evaluati.on plan descrihin] haw these
nlqUirements are to be met for all. training C'J:lYel:ed by the l?l"qxJSa1.

G. canttactom should continually assess the tIainin::J and evaluati.on
efforts to tlIlSUre that they adequately address the trainirq cbjectives.

Evaluation :iJJstnments are consiooroo part of any training a.n:riculum
and are subject to the same p'iQr review and~ process.
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D1 aocordance with tile mA, all tra:1ning curriculum lla.lSl: be reviewed ~
cmo prior to the JJnplementation of the troJnllYj. When Sllbnitting'CUJ:riCUlUll\
for 0IlRD z:evi.ew am approval, the follC1ilinq format sh<:otld be used. 'llrls
:infonnatim should be caJPleted for ead1 session in the t:r.rlniIxJ coorse.

Ral:k.m1e

- List the speci:fic objectives for the session in question.
- Rlrase the dJjectives in l:Jehavioral tenns, statirg what nEW skills,

kncMledgeOl:' attitudes trainees will be able to delronstrate by the en:!
of the sessioo, am llOiII' tbey will be demonst:1:ated.

- Ident:U:y the key CXlllCep\:s to be~ and pwvide ali outline
;!ndicatiI¥] the seqJenCe of their present:aticn.

~/Activities

- ~:ibe in detail the 1:ra.inirq~ am group activities to be
used during'the ses j~, e.g. :role plays, stnall group discussfons,
films.

- Provide the tilM aUotted for each activity.
- Provide a tqllc cutline fOl:' lect:ures•
.•, Provide fodlsing quest!= to be used wi.th fllms,.group discussions,

ete.

- Il1clude sanples of arw materials to be distr'llmed dw::in;I the session,
,e.g. worksheets, exercises, readin] material.

- Ioolude a bihliog:rar:hY of :resow:ees utilized dur!rq the session's
develqm:mt, .in::l.1.ldiD;r names of consultants when awropriate.

Evaluation

- Provide a CXlP.Y of the evaluation insb::umertt:s to be used in CCIljun::tion
with the t:raini.Jq.
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CIVIL SERVICE LAW § 161; EDUCATION LAW §§ 350(3),352(3), 353,
355,357,390,5701,5711,5712,5714,5715; EXECUTIVE LAW § 310;
PUBLIC OFFICERS LAW § 73; RETIREMENT AND SOCIAL SECURITY LAW
§ 40; STATE FINANCE LAW §§ 5, 53-a, 112 ..

Agreements between state agencies and Cornell University to
procure academic services from the statutory or contract colleges
administered by Cornell should be regarded as contracts bet.ween a
state party and a non-state party.

September 14, 2005

Alan P.. Lebowitz
General Counsel
Office of the
New York State Comptroller
110 State SL
Albany, New York 12236

Dear Mr. Lebowitz:

Formal Opinion
No .. 2005-F2

In a prior opinion of this office, we Foncluded that two
state agencies c~nnot enter formal contracts with one another,

) but can execute memoranda of understanding to .memorialize
substantive aspect.s of interagency agreements. See 1980 Op ..
Att' Y Gen .. 81.. You have asked whether, within the meaning of our
prior opinion, agreements between state agencies and Cornell
University to procure academic services from Cornell's "statutory
or contract colleges" ("Statutory Colleges") should be regarded
by the Office of the State Comptroller as memoranda of
understanding between two state parties or as contracts between a
state party and a non-state party.. Because the governing
statutes and case law emphasize Cornell University's autonomy
over the administration of the Statutory Colleges with respect to
academic matte,s, we conclude that such agreements should be
viewed as contracts, not interagency memoranda of understanding.

BACKGROUND

A. Cornell's Statutory Colleges

Cornell University is a private institution incorporated
under article U5 of the Education Law.. See Education Law
§§ 5701 et seq.. Among its eighteen academic units, Cornell
administers four colleges pursuant to specific statutory
directives and contractual agreements between Cornell and the
State. These statutory or contract colleges, which are situated
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on Cornell's campus, include the N .. Y.. State College of Veterinary
Medicine, the N.Y. State College of Agriculture and Life
Sciences, the N.Y. State College of Human Ecology, and the N.Y.
State School of Industrial and Labor Relations.. See Education
Law §§ 5711, 5712, 5714, 5715 ..

"Statutory or contract colleges" are defined by the
Education Law as "[c]olleges furnishing higher education,
operated by independent institutions on behalf of the state
pursuant to statute or contractual agreements." Education Law
§ 350(3) Although operated by independent institutions, they
are part of the syst.em of the State University of New York
("SUNY"), ~ Education Law § 352(3), and thus subject to the
general supervision of the SUNY trust.ees, see id .. §§ 355 (1) (a),
357 ..

The Court of Appeals has noted "the hybrid stat.utory
character" of the Statutory Colleges, describing them as "unique,
sui generis institutions created by statute - pUblic in some
respects, private in others." Stoll v. N.Y. State Coll. of
Veterinary Med., 94 N.Y.2d 162, 166, 167 (1999), Under the
governing statutory scheme, "Cornell has significant autonomy
over academic activities at the colleges but is accountable to
the trustees of the State University of New York and other state
agencies for the manner in which public funds are expended."
Alderson v. N.Y. State Coll. of Agric. & Life Sciences at Cornell
Univ., 4 N.Y.3d 225, 227 (2005)

Cornell has been expressly authorized "as the representative
of the [SUNY] trustees" to administer the Statutory Colleges

as to the establishment of courses of study,
the creation of departments and positions,
the determination of the number and salaries
of members of the faculty and other employees
thereof, the appointment and employment
thereof, the maintenance of discipline and as
to all matters pertaining to its educational
policies, activities and operations,
including research work.

Education Law §§ 5711(2),5712(2),5714(3),5715(6).
trustees must approve the appointment of the head of
St.atutory College.. Education Law § 355 (1) (e)

The SUNY
each

The Statutory Colleges are supported in part by public
funds. Alderson, 4 N.Y3d at 227. Pursuant to the statutes
governing each college, the SUNY trustees "maintain general
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supervision over requests for appropriations, budgets, estimates
and expenditures" of the colleges. Education Law §§ 5711(3),
5712 (3), 5714 (4); see id. § 5715 (6) (c) All monies received
during the course of administering a Statutory College are kept
in a separate fund and are to be used by Cornell exclusively for
that college.. Funds appropriated by the State for a Statutory
College may be expended by Cornell "upon vouchers approved by the
chancellor" of SUNY, or by such person as the chancellor shall
designate. Education Law §§ 5711(3), 5712(3), 5714(4),
5715(6) (c). Cornell must submit an annual report to the SUNY
trustees containing a detailed statement of the colleges'
finances, and must consult the SUNY trustees regarding tuition
for the colleges. Education Law §§ 5711(4)-(5), 5712(4)-(5),
5714(5)-(6),5715(6).

Additionally, although Cornell has custody and control over
the buildings, furniture, and other property furnished by the
State for each Statutory Colleges, such property remains the
property of the State. Education Law §§ 5711(2), 5712(2),
5714 (3), 5715 (5); see also id .. § 355 (1) (q), (r) (SUNY trustees
have authority over facilities development for Statutory
Colleges) ..

B. Agreements Between Cornell and State Agencies fOl:·
Services from the Statutory Colleges

Certain state agencies, including the Office of Children and
Family Services ("OCFS") and the Office of Temporary Disability
Assistance ("OTDA ff

), regularly enter into agreements with Cornell
to procure services from the Statutory Colleges.. Pursuant to
those agreements, the Statutory Colleges offer various training
programs that further the missions and purposes of the state
agencies and provide job-related training to agency personnel.
Training programs have addressed, for example, the improvement of
the quality of residential chi.ldcare by means of t.herapeutic
crisis intervention and institutional child abuse prevention.
These training programs are provided by the Statutory Colleges as
part of their academic mission.

You have indicated that in the past agreements between state
agencies and Cornell for services from the Statutory Colleges
have been treated by your office as Memoranda of Understanding
("MOUs") between two state agencies.. However, more recently your
office has requested that state agencies enter such agreements by
contract.. While recognizing that the Statut.ory Colleges are in
part publicly funded, your office believes that the agreements
are most appropriately treated as formal contracts, sUbject to
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the approval of the Comptroller, see State Finance Law § 112
(requiring that state contracts in excess of $15,000 be approved
by the State Comptroller), rather than as interagency agreements ..
OCFS and OTDA have submitted correspondence expressing the view
that the agreements should be regarded as MOUs in light of the
unique hybrid statutory character of the Statutory Colleges.
Alternatively, OCFS and OTDA suggest that the MOU format may be
appropriate if Cornell, when it acts on behalf of a Stat.ut.ory
College to enter an agreement for services, acts as a "state
agency" within the meaning of a 1980 opinion of this Office,
which is summarized below .. '

C The 1980 Opinion of this Office Regarding Agreements
Between State Agencies

On June 9, 1980, we issued a formal opinion ("1980 Opinion")
to SUNY concluding that two state agencies cannot enter into a
contract with each other. 1980 Op. Att'y Gen .. 81. A contract,
we observed, requires at least two distinct contracting part.ies ..
Where two state agencies enter into an agreement., however, "there
is only one entity .- the State." Id. While state agencies are
therefore precluded from forming contracts with one another,
nothing precludes state agencies from entering into agreements
setting out their respective rights and obligations, albeit
agreements that are not enforceable by recourse to the remedies
available under contract law.. As we explained:

Unquestionably, New York State agencies,
departments, divisions, offices and other
units can enter into "agreements" with each
other, but they are not contracts in the
context of the law of contracts.. They are
interagency memoranda of understanding about
who is to do what, whose bUdget is to support
what expenditures, who is to report to whom
about the progress of the undertaking, who is
to get the final product. if there is one,
and the like.. In case of disagreement,
the units could hardly sue each other; the

Our opinion issued today is limited to the question
whether these agreements should be treated by your office as
interagency agreements or as contracts between a state agency and
non-state entity. We do not address the specific terms that
agreements between Cornell and state agencies should contain or
what form those agreements should take ..
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dispute would have to be settled inside the
State government.

As we also made clear, the reasoning of our 1980 Opinion
applied only where entities of the State that have no separate
legal status are the only parties to an agreement. Thus, state
agencies may enter into contracts with municipalities or other
local governmental units, and even with other "entities of the
State," so long as those entities have separate legal status:

This opinion is limited to those entities of
the State that have not been created as
separate legal entities. Many, but not
necessarily all, public authorities and
public benefit corporations created by the
State are separate entities with which the
State can contract. The State may, of
course, enter into formal contracts with
municipali ties and other local government.al
entities that have the power to enter into
contracts. (We note that the State
University itself is a "corporation"
[Education Law § 352], but has been held to
be "an integral part of the government of the
State and when it is sued the State is the
real party." State University of New York v
Syracuse Universi ty, 285 App.. Div 59 [3d
Dep't 1954].) An agency proposing to enter
into an "agreement" with an authority or a
corporation may have to determine whether a
contract or an interagency memorandum of
understanding is the appropriate document to
use.

ANALYSIS

You have asked whether, pursuant to our 1980 Opinion,
agreements between state agencies and Cornell to procure services
from the Statutory Colleges are properly regarded by your office
as MOUs or, alternatively, as contracts.. Applying the principle
that two state agencies cannot form a contract with one another
is a complicated task here, for the Statutory Colleges are
neither state agencies nor wholly private institutions. They are
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rather, as noted above, "hybrid" entities, "public in some
respects, private in others." Stoll, 94 N.Y.2d at 166, 167.
While Cornell, which enters the agreements on behalf of the
colleges, is undoubtedly a private institution, it administers
the Statutory Colleges as the representative of the SUNY
trustees, who are themselves public officers.. See Education Law
§ 353 ..

We note that the Legislature has expressly determined that
the St.atutory Colleges should be treated similarly to state
agencies for certain purposes. 2 However, no statute directly
controls the situation presented here; no statute, that is,
expressly determines whether vel non the Statutory Colleges, or
Cornell as their administrator, are state agencies for purposes
of entering agreements for services. Cf. State Finance Law § 53
a (5) (b) (defining "state agency" for purposes of applications for
state participation in certain federally-funded programs as
including institutions authorized by law to act as agent for the
State, including Cornell University as representatives of the
SUNY trustees for the administration of the statutory colleges) .

The Statutory Colleges, in keeping with their hybrid
character, and Cornell itself insofar as it administers the
colleges, have been treated by the courts like state or public
entities for some purposes and like private entities for others,
Thus, the colleges have been held to be non-state entities where
plaintiffs have sought damages from the State for tortious
conduct allegedly committed by the colleges or their employees ..
See, e.g., Effron v. State, 208 Misc. 608 (Ct. Cl. 1953); Green
v. State, 107 Misc. 557 (Ct, Cl 1919). The Court of Appeals has
determined that for purposes of New York's Freedom of Information
Law ("FOIL"), which applies to state and other public agencies,
the nature of the documents being sought will determine whether

2 For example, certain statutes grant employees of the
Statutory Colleges benefits that are generally available to state
and other public employees, including health insurance, ~ Civil
Service Law § 161, participation in the deferred compensation
plan, see State Finance Law § 5(8) (b), and membership in the
state.retirement system, see Retirement and Social Security Law
§ 40 (b) (2) (a); Education Law § 390 (3) (Optional Retirement
Program). The Legislature has also expressly excluded the
St.atutory Colleges, or Cornell as their administrat.or, from the
scope of certain statutory requirements, such as participation by
minority group members and women in stat.e contracts, see
Executive Law § 310 (11) (a) (iii), and the conflict of interest
standards applicable to state officers and employees, see Public
Officers Law § 73 (1) (g)
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they are subj ect. to the statutory disclosure requirement.s: for
example, Cornell's disciplinary records relating to t.he Statutory
Colleges need not be disclosed, Stoll, 94 N.Y.2d at 168, nor
documents Upertaining to research and other academic activities"
of the Statutory Colleges, since those are matters over which
Cornell uexercises complet.e autonomy and control .. " Alderson,
4 N.Y.3d at 232. But documents uinvolving financial records and
expenditures or sources of funding" for the Statutory Colleges
are subject to FOIL, since U[t]he Legislature did not cede
complete control of financial issues to the discretion of
CornelL" Id. at 232, 233.. Additionally, the Third Department
has held that where Cornell's Board of Trustees addresses matters
relating to the Statutory Colleges, its deliberations must be
open to the public pursuant to the Open Meetings Law, on the
ground that the Board is then uconduct[ing] public business and
perform [ing] a government.al function for the State." Holden v.
Bd. of Trustees of Cornell Univ., 80 A.D. 2d 378, 381 (3d Dep't
1981)

Given the lack of clear legislative or judicial direction,
in order to determine whether the agreement.s at issue are in the
nature of contracts or interagency MOUs, we first review the
reasoning on which our 1980 Opinion was based. Central to that
opinion was the axiom that no formal contract exists where a
single party purports to take on contractual obligations to
itself.. Thus, we observed that a putat.ive indemnification clause
in an agreement between state agencies was without force, since
Uthe State can hardly indemnify itself." 1980 Ope Att'y Gen. 81.
Relatedly, we intimated that no contract exists where the terms
of an agreement are not enforceable by means of contract
remedies. We emphasized that should a dispute arise among the
parties to an interagency MOU, it could not be resolved by
litigation. U[T]he dispute would have to be settled inside the
State government." Id. We concluded our analysis with the
observation that U[t]his opinion is limited to those entities of
the State that have not been created as separat.e legal entities .. "
Id. A state entity is not useparate" for these purposes, we
suggested, where, as with SUNY, the entity separately
incorporates but remains u'an integral part of the government of
the State and when it is sued the State is the real party.'" rd.
(quoting State Univ. of N.Y. v. Syracuse Univ., 285 A.D. 59, 61
(3d Dep't 1954))

Application of that reasoning to the circumstances here
suggests that the agreements about which you have inquired are in
the nature of contracts, rather than int.eragency MOUs. Central
to our conclusion is the fact that Cornell has been granted
autonomy over the administration of the Statutory Colleges with
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respect to academic matters. See Education Law §§ 5711 (2),
5712(2),5714(3),5715(6); Alderson, 4 N.Y.3dat 227 .. That is,
when a state agency enters an agreement with Cornell regarding
the provision of academic services by a Statutory College, the
agreement concerns matters over which Cornell exercises autonomy
and control.. Additionally, as not.ed, the "hybrid" character of
the Statutory Colleges notwithstanding, when a claim is brought
for negligence on the part of a Statutory College, Cornell, not
the State, is the real party in interest.. See Green v. Cornell
Univ., 233 N.. Y.. 519 (1922); Neish v. John Deere Co., 118 Misc. 2d
459, 460 (Sup .. CL 1983); Effron, 208 Misc. 608; Green, 107 Misc ..
557.. Similarly, faculty and staff at the Statutory Colleges have
been deemed employees of Cornell, not of the State.. Neish, 118
Misc .. 2d at 460; 1958 Op .. Att'y Gen .. 159 (because officers and
employees of statutory colleges are not state employees, they are
entitled to participate in state health insurance program only to
extent benefits are expressly conferred on them); 1928 Op .. Att'y
Gen. 215. In light of these factors, we believe agreements
between state agencies and Cornell for academic services from the
Statutory Colleges should be treated as contracts with non-state
entities under the analysis of our 1980 Opinion ..

Our conclusion is supported by the Court of Appeals' recent
decision in Alderson.. There, as noted, the Court held that
documents relating to the research and academic activities of a
Statutory College were not subject to FOIL, since those are
matters controlled by Cornell, not the State.. The agreements at
issue here relate to the provision of academic services.. The
decision to provide those services is made by Cornell, not by a
state officer or entity Nor does the State control the content
of any training program carried out pursuant to an agreement ..
The training programs are, in other words, "activit[ies] over
which Cornell, as manager of the statutory colleges, exercises
autonomy and controL" Alderson, 4 N. Y.. 3d at 232 ..

While it is true that the Stat.ut.ory Colleges expend state
money in the course of carrying out the training programs, that
fact alone does not make agreements providing for those services
akin to interagency memoranda of understanding .. ' State money may

J In your opinion request, you recognize the public nature
of the funding of the Statutory Colleges. We likewise believe
that the state funds supporting the Statutory Colleges' academic
programs do not lose their public nature because these programs
are administered by Cornell University.. This conclusion flows
from the fact that the Legislature has required that such funds
be segregated and used exclusively for the Statutory Colleges,
see Education Law §§ 5711 (3), 5712 (3), 5714 (4), 5715 (6) (c), and
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be expended for all of the Statut.ory Colleges' academic
activit.ies, but the Court of Appeals nonetheless concluded in
Alderson that, in view of Cornell's "broad authority" over
academic matters, a Statutory College's academic activities are
"a private function_" 4 N.Y_3d at 232-33_ Likewise, here we
conclude that while state funds are expended to carry out the
training programs, the programs are performed by the Statutory
Colleges as part of their academic mission, an area over which
Cornell exercises autonomy and control_ Thus, the source of the
funding for the Statutory Colleges' services is not dispositive
of the quest.ion before us' Rather, the key here is the nature of
the activities at issue, Accordingly, we believe that when a
state agency enters an agreement with Cornell for the provision
of such services, the agreement is best viewed as a contract
bet.ween a state agency and non-state party,

For similar reasons, we reject the proposition that the
agreements should be regarded as MOUs because of the special
statutory relationship between Cornell, as administrator of the
Statutory Colleges, and SUNY" The SUNY Trustees supervise the
administration of the Statutory Colleges principally with respect
to the colleges' finances., See Education Law § 355 (4) (a) (SUNY
Trustees authorized and empowered to review and coordinate
Statutory Colleges' bUdget and appropriation requests) As
noted, the agreements at issue here concern not the disbursement
of pUblic funds but rather the colleges' academic activities, a
matter within Cornell's autonomy and control "Neither the SUNY
trustees nor any other state agency participate in decisions
relating to [the Statutory Colleges'] prospective or ongoing
research [and academic] pursuits,," Alderson, 4 N"Y.3d at 232
Since t.he stat.ut.ory scheme gives Cornell, a private ent.ity,
autonomy to determine the colleges' academic activities,
agreements between Cornell and state agencies in respect of those
activities are not in the nature of interagency MOUs_

has "maintained the right to oversee Cornell's use of public
funding in the management of the statutory colleges,," Alderson,
4 NY,,2d at 233 ("To the extent that Cornell is accountable for
the expenditure of pUblic funds, it is performing a public
function., ")
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CONCLUSION

For the foregoing reasons, we conclude that agreements
between state agencies and Cornell to procure academic services
by the Statut.ory Colleges are properly regarded by your office as
contracts, not as interagency MOUs.

Very truly yours,

ELIOT SPITZER
Attorney General
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INTRODUCTION

Ihis manual contains the New York State Office of Children and Family Services (OCFS) policies and
procedures governing contractual agreements with not-for-profit, for-profit, governmental, and
educational organizations.. Areas covered by this document include contract implementation, contract
payments, including instructions on how to prepare a voucher, contract changes, reporting, and
monitoring

Although these policies and procedures apply to all contracts administered by OCF S, specific
procedures relating to training and administrative activities and Americorps contracts may vary
Training and administrative activity-specific procedures are contained in the I raining and
Administrative Activities Contract Operation Manual. Call 518-473-4474 to obtain a copy of this
manuaL For specific procedures relating to Americorps contracts administered by the OCFS' Office of
Youth Development, please consult the Project Director Handbook, which can be found at
http://www.americorps.org/resources/handbook02-03.pdf, the Americorps Provisions located at
http://www.americorps.orglresources/provisions/2002ACProvisions.pdf and the Fiscal Manual which is
provided to new Americorps contractors each year

"OCFS Contract Manager", which is referenced throughout the manual, is the contractor's direct contact
throughout the life of the contract They are available to assist in understanding and following the
policies and procedures described in this manuaL Contractors are strongly encouraged to consult their
copy of the governing solicitation document prior to contacting their OCFS contract manager whenever
they have questions or need assistance

***IMPORTANT REMINDERS***

Any anticipated change in a contract may require prior approval by the (OCFS), the State Attorney
General (AG) and the Office ofthe State Comptroller (OSC)

Contractors may not assign their rights, title or interest in their contracts, or transfer, convey, sublet, or
otherwise dispose of their contracts without the prior' consent, in writing, of the OCFS. Any attempts
to assign the contract without the OCFS' written consent are null and void.

Gl'antee ProvideI' Manual 3



G. Consultants/Subcontracts/Purchase of Service Agreements

A contractor is the institution, expert, or organization that has entered into a contract with OCFS
that has been approved by the Office of the State Comptroller A subcontractor is an institution,
individual, or organization external to the contractor that has entered into an agreement with the
contIactor, to provide any service outlined in or associated with the contract, and whose services
are to be fUnded under the contract budget This includes consultant and purchase of service
agreements. All such agreements are to be by bona fide written contract If agreements include
travel, related costs must be budgeted and reimbursed consistent with State rates
(http://www.osc.state.ny.us/agencies/tIavel/traveLhtm). Obtain three price quotes/bids on
contractor's letterhead for construction/renovation work if the work is for $15,000 or more per
job, and a statement indicating which contIactor has been selected.. If other than the low bidder is
selected, a statement must be submitted indicating why that vendor was selected

ContIactors must get prior written approval from OCF S for any agreement, or series of
agreements, with a single subcontractor for a total of $15,000 or more including tIavel during the
contract term (period). The contractor must receive such approval prior to executing the
subcontIact agreement, implementing any activity under its term, or expending contract funds
under its terms Prior approval is also required for any cost or term amendment to approved
subcontracts.

For prior approval, contractors should include draft subcontIacts of $15,000 or more in value,
including travel, with their proposal submission, to their OCFS contract manager. Ifthere are any
additional subcontIacts or changes to subcontract agreements during the contract period, they
must be submitted to your contract manager for approval

Each subcontIact, irrespective ofits monetary value, must specifY:

• work objectives that are clearly defined and measurable;

• the work to be performed by the subcontractor in accordance with the terms of the parent
contract, detailing all tasks involved in the performance ofthe agreement;

• the total number of hours or days of service provided;

• the dates of service within the legal term (period) of the prime contract;

• consistent dates of service throughout the subcontract and its attachments;

• the rate and term of payment;

• that reimbursement to the subcontractor depends upon satisfactory completion of services

Additional clauses to the subcontract language must state:

Grantee Pr'ovider Manual 8
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New York State
Office of

Children & Family
Services

George E PataKi
Governor

John A johnson
Commissioner

up;t.' View Office Park

March 20, 2003

Bruce Chapman
President
Handle With Care
184 McKinstry Road
Suite A
Gardiner, New York 12525

5.2 Washington Street
Rensselaer, NY 12144··2796

Re: lraining

Dear Me Chapman:

TJ\is letter is in response to the series af recent faxes sent by Handle With
Care, Inc. to me and other OCFS staff in which )'our company asks "is
Handle With Care afforded. the same opportunity as CornellrrCl to
conduct training within OCFS?" 1 must point out that Handle With Care,
Inc has misquoted me in the letter sent by your company to a number of
voluntary authorized agencies in relation to Handle With Care, Inc.
negotiating training contracts directly with individual voluntary agencies.

The quotation used by Handle With Care, Inc. in its conespondence to
voluntary authorized agencies was a partial quotation taken out of context
from my letter dated December 2, 2002 to your company that was
addressing this issue of Handle With Care, Inc. contracting with the State
of New York The State of New York currently has a training contract
with Cornell University to provide training for staff of voluntary
authorized agencies. This contract is currently on going Should this
contract be re-bid, Handle With Care, Inc as weU as other entities wishing
to respond to an issued request for proposals (RFP) would be afforded the
same opportunity to complete for a State contracfas any other entity.

OCFS offers no opinion regarding any negotiations your company may
enter into with voluntary authorized agencies regarding crisis management
and restrict training other than to point out the requirement for voluntary

An Equal Oppotf\lni!y Empl·)vcr
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authorized agencies to comply with the restraint standards set forth in 18
t,'YCRR44117

Very truly yours,
/) ./

;,tdl!lY
John E Stupp
Aisistant Deputy Counsel

JES:rj
cc: Gail H. Gordon

Larry Brown
John Ouimet
Christine Heywood

2
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New York State
Office of

Children &
Family

Services

George E. Pataki
GovemOl

John A. Johnson
Commissioner

Capital View Office Park

52 Washington Street
Rensselaer, NY

12144·2796

March 18, 2004

Ms. Denise Clarke, Director
Cornell University
OffICe of Sponsored Programs
120 Day Hall
Ithaca, New York 14853

Dear Ms.. Clarke:

This letter serves to infonn you we have begun to take the first step of many that are
necessary to reduce some of the administrative burden that was outlined to you in a letter
dated February 3 regarding "Streamlining the Contract Process" gUideline
recommendations. These guidelines were a result of a collaborative effort among many
stakeholders ..

One of the recommendations was to eliminate the requirement to track "training and
administrative" activities for "non-IV-E" funded projects.. As a result, we have removed the
DAB-·1666 and All Other Administrative Sub-budgets from the proposals you submitted for
2004 projects that are "non-IV-E" funded.

Shorlly, you will be receiving 2004 Contract Approvai letters along with the approved
contract Please take note of these omitted documents in these approved contracts.
Further, the claims associated with these particular projects, no longer require DAB-1666 or
Administrative acIivity monthly fiscal reporting

For your convenience, enclosed is a listing of 2004 contracts.. This listing is broken down
project by project and indicates whether or not it is "IV-E" funded or "non-IV·E" funded.
Please feel free to reference this document to verify whether or not a particular project is
IV·E funded for 2004.

I think you will agree that the reduction of fonns and fiscal reporting is a significant step
towards our commitment to improve the processes of our respective Offices.

Sincerely,

SfiPefer(]). !Miraglia

Peter 0 Miraglia, Director
Bureau of Training

Enclosure
Cc: Gwen Ames, asp Cornell

Moncrieff Cochran, Cornell University
Stephen Goggin, Cornell University
Marcia Calicehia, Cornell University
Michael Nunno, Cornell University
Carol Frarnen~ BT
Bruce Muller, BT
Bob Hagstrom, BT

An EquaIOpporlunlty_,.. Jim Djemes, BT
Patsy Murray, BT
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CORNELL PROJECT LISTING

2004 Non JV·E Funded Projects:

2004 Projects with IV·E Funding:

DC02
ST05

LDST03
RC03



EXHIBIT I



bSs:3io1 {Aev_ 4Xl6}, . - I''''''UD BUDGET
APPUCATlON FOR TRAINING & ADMINISTRATlVE ACTlVIT1ES CONTRACT From 11119910 1213M~8

NEW' yQAK STATE DEPARTMENT OF SOCIAl. SERVICES
$ 2,029,989

ORGANIZATION NAME. ADDRESS AND JELEPHONE NUMBER PROJECT ADDRESS AND TElEPHONE NUMBER I"dill_I

Comell University, Office of Sponsored Programs ChUd ProtE!G1ive Services Training Institute
123 Day Hall FamUy ute Development Center
Ithaca, New York 14853 College of Human Ecology

G··20MVRHaU
i Ithaca, New York 14853!
, OFFICIAL AUll-KlRIZED TO SIGN CONTRACT (Name and TdIe)

..
PRINCIPAL INVESTIGATOR (Name) -

I) ~ /, . --
Denise J.Cla~ I Director of OffICe of Sponsored Dr. James Garbarino, and Dr M'lChael A Nunno, Co

, Programs Principal Investigators

OFFICIALSIGNA/N PRINCIPAL INVESTIGATOR SIGNATURE ._---
, "

~/tIq?IM*~ORGANIZATIaws FEDERAl. TAX IDENnFICAnoN NUMBER

15..600'2250·A2

INCORPORATION (Check Out)
...._--_._-~. .._.._- '"-

II1CXlfIXlllllIl l! Not Il1COI]lOf'ated

Identify state in which organization is
.•.

If not incorporated, check type of organization
._-

inco<porated: New York
Partnership

If organization is not incorporated in NY, Sole Proprietorship
is il authorized to do business in
NY Yes No Unincorporated Association

.- ___.Other (Please specify) -----Check type of Corporation

Business Membership

Religious Other (Please specUy)

NOl for ProfitlNYS Department of State Charitable Registration Number 15-600-2250-A2

Or exemption (Please specUy) Non·ProfJt -Sectioo 101 (6) institution operated exdysiyely for educational purposes

-~_._---_.

CHECK AU. THE TEAMS BEl.OWWHICH APPLY TO THE ORGANIZATION:

Small Business Organization MBE (Mincrily-Qwned or Directed) WBE (Women-owned or Directed)

I F EDUCATIONAL INSTITUTION ,IDENTIFY ACCREDITATION STATUS AND ACCREDmNG BODY:
---_._---

Accredited .. MSA. CSWE and NYS Education nt Registered Program-_._-
UST THE PROJECT CODE AND PROJECTnn.E:
CC0301: CPS Investigation Specialty Training;
CC03.02: CPS AdvancedTopics;
RC03: Therapeutic Crials Intervention In Residential Settings ---- .._--



C--O?/ /--7// 7 -71 O-~.R_() .._
OCFS·3101 (Rev 4/98) COtITRACT PERIOD PROJECT

BUDGET

APPLICATION FOR TRAINING & ADMINISTRATIVE ACTIVITIES From 1/1/99 to 12131/99

CONTRACT
$ 2.019,678

NEW YORK STATE DEPARTMENT OF SOCIAL

SERVICES
ORGANIZATION NAME ADDRESS AND TELEPHONE NUMBER PRO JECT ADDRESS AND TELEPHONE NUMBER (If

--
different) - ___'

Cornell University, Office of Sponsored Programs Child Protective Services Training Institute

123 Day Hall Family Life Development Center

Ithaca. New York 14853 College of Human Ecology
MVR Hall
Ithaca. New York 14853

OFFICIAL AUTHORIZED TO SIGN CONTRACT (Name and Title) PRINCIPAL INVESTIGATORIName) --
Denise.1rk, Assistant Director of Office of Sponsored Or. James Garbarino. and Dr Michael A Nunno, Co-

Progra Principal Investigators

~.

I OFFICI~ ~GNATURr- SeaTOn N.i, PRINCIPAL INVESTIGATOR SIGNATURE

, \J'.,. ../ Cran' .nd Centred aRico, J$t.<fl1!JL ·v·o/ / •• 0IliaJ 01 Sponoorod P_

ORqANIZATION'S FEDERAL TAX IDENTIFICATION NUM8ER
-.--

< 15-600-2250-A2

INCORPORATION (Check Out)
---_.__.-- .. --

Incorporated lS Not Incorporated

Identify state in which organization is
""

If not incorporated, check type of organization

incorporated: New York
Partnership

If organization is not incorporated in NY. Sole Proprietorship

is it authorized to do business in

NY Yes No Unincorporated Association

IAeHPlease'Spe~'-:'": .• _•••• •.._"

Check type of Corporation 1'\' '~. '''' ... '" ". ,.,
I~'t.r' .... C·~ ~~ii V It:. U

Business Membership
BY~alu'&h. __

Religious Other (Please specify)

a~~1JTmoer0;~5U:A2Not for ProfitlNYS Department of State Charitable Regist

Or exemplion (Please specify) Non-Profit -Section 101 161 institutiol) operated exclusively for educational purposes

-------~. --
CHECK ALL THE TERMS BELOW WHICH APPLY TO THE ORGANIZATION:

Small Business Organization MBE (Minority·.Qwned or Directed) WBE (Women-Owned or Directed)

-
,.

I F EDUCATIONAL INSTITUTION. IDENTIFY ACCREDITATION STATUS AND ACCREiJlTING BODY:

Accredited - MSA. CsWE and NYS Education Department Registered Program - ..--_._----
LIST THE PROJECT CODE AND PROJECT TITLE:

CC03 01: CPS Investigation Specialty Training:
CC0302: CPS AdvancedTopics;
RC03: TheraDeutic Crisis Intervention ---



I:;~~~:~:~:~ TRAINING & ADMINISTRATIVE ACTlVmES CONTRACT From 1/112000 to
1213v.ml

BUDGET

NEW YORK STATE OFFiCE OF CHILDREN AND FAMilY SERVICes
Revised 10/99 $ 2,280,071

! ORGANIZATIOI'.! NAME. ADDRESS AND TELEPHONE NUMBER

Comell University, Office of Sponsored Programs
123 Dey Hall
Ilhaca, New Yor\( 14853

OFFICIAL AlffiiORIZED TO SIGN CONTRACT (Name and TItle)

Denise J. Clark, Assistant Oirector of Office of Sponsored
Programs

PROJECIADDRESS AND TELEPHONE NUMBER ndiff....

Ch~d Protective Services Training Institute
Family Life Development Center
College of Human Ecology
MVRHaI
Ilhaca, New Yor\( 14853

-+:-<:=="===="'''''':--.,.-----------/PRINCIPAL INVESTIGATOR Name

Or. James Garbarino, and Dr, Michael A Nunno. Co
Principal Investigators

SIGNATURE

Not IncclJlOfated

15-600-·2250·A2

f-====-.=:=-;c;---.----------INCORPORATION (Check Out)

IncofllOrated X

------------

1-;-;--.",,....-,-;-:-,-...-"""'--,-,,......,.,.--,------.-.---,...,,---:-,....,-,-...,.,---;-;--,..-;--.,..,..,,__=,---.
Identify state in which organization is If not incorporated, check type of organization

incorporated: New Yor\(
Partnership

If organization is not incorporated in NY,
is it authorized to do business in
NY Yes No

Check type of Corporation

Sole Proprietorship

Unincorporated Association

Other (Please specify) _

Business

Religious

Membership

Other (Please specify)

Not for ProfiVNYS Department of State Charitable Registration Number 15-600-2250..A2

Or exemption (Please specify) Non-profit -Section 101 (6) institution ooer"ted exclusively for educational pumoses

CHECK AUL THE TERMS BELOW WHICH AFPlY TO THE ORGANIZATION:

Small Business Organization MBE (Minority-Owned or Directed) WeE (Women..Owned or Directed)

I
I I F EDUCATIONAL INSTITUTION, IDENTIFY ACCREDITATION STATUS AND ACCREDITING BODY:

Accredited ~ MSA. CSWE and NYS Education De anment Reeistered 0



-----------_._-------------_._-----,

OCFS-3101 (Rev 4198),
•.._- - - CONIRACT PERIOD PROJECT BUDGET

APPLICAIION FOR TRAINING & ADMINISIRATIVE ACIMIIES From 1/112001
CONTRACT to 1213112001

2,9 I5,'32US

Revised 312001
NEW YORK SIAIE OFFICE OF CIllLDREN AND FAMILY SERVICES
ORGANIZATION NAME, ADDRESS AND TELEPHONE NUMBER PROJECT ADDRESS AND TELEPHONE NUMBER (If

-------------- ------- ~ifferent) ~_____ ---
Comell University, Office ofSponsored Progtams Child Protective Services Training Institute
123 bay Hall Family tife Development Center
Ithaca, New York 14853 College of Human Ecology

MVRHall
Ithaca, New York 14853

OFFICIAL AUTHORIZED TO SIGN CONTRACT (Name and Title) PRINCIPAL INVESTIGATOR (Name) --
-- ---

Michael Lenetsky, Grant & Contract Officer Dr. James Garbarino, Dr, -Mi<:hael A Nunno. and Dr_Carol

ComciAI;i7J'~/!
Anderson., Co-P .ncioal Investigators -----

PRIN~Al INVES GATfi,R SIGNATURE
FA _

Aili. --; ~ / --'---~ -< I~' \~_ --ORGANIZATION'S FEDERAl TAX I..".. CATION NUMBER '.J "
15-0532082 ------ --

INCORPORATION (Check Out)

Incorporated l!. Not IncorpOiated

---~--

Identify state in which organization is Ifnot incorpmated, check type oforganization
incorporated: New York

Partnership

Iforganization is not incorpOiated in NY, Sole Proprietorship
is it authorized to do business in
NY Yes No UninCQIporated Association

-'-- .. 0tlI\~ ~'--'lo- ..-"'----...- ...-".. -..- ,,"
r "fEu'Ci1~ck type ofCorporation

-- ru r r-aV\i"'- ---

Business Membership BY Jkj~___.__
Religious Other (please specify) DATE 7 ~ l>}

Not for ProfitlNYS Department ofState Charitable Registration NUDloer ,~-

Or exemption (please specify) Non-Profit -Section 101 (6) institution operated exclusively for educational ourposes
_.__.

-~_._-~-'------

CHECK All. THE TERMS BELOW WHICH APPLY TO THE ORGANIZATION:

Small Business Organization MBE (Minority-Owned or Directed) WBE (Women,Owned or Directed)

I F EDUCATIONAL INSTITUTION ,IDENTIFY ACCREDITATION STATUS AND ACCREDITING BODY:
------------

Accredited - MSA, CSWE and NYS Education Department Registered Program
-- ._~- - --

UST THE PROJECT CODE AND PROJECT TillE:
CC03 01: CPS Investigation Specialty Training
CC03 02: CPS Advanced Topics
RC03: Therapeutic Crisis Inlervention - ------



CoV7D) 5
r=c;;-;;:;-;;:-;;=-:=.---------..OCFS·3101 (Rev 4/98),

APPLICATION FOR TRAINING & ADMINISTRATIVE ACTIVITIES
CONTRACT

CONTRACT PERIOD

From 1/1/2002 to
12131/2002

PROJECT
BUDSET

NEW YORK STATE OFFICE OF CHILDREN AND FAMILY SERVICES $ 999,994

ORGANIZATION NAME, ADDRESS AND TELEPHONE NUMBER PROJECT ADDRESS AND TEL.EPHONE NUMBER (Il
f---------.-- .. dilleren.) .____ ___

Cornell University, Office of Sponsored Programs
123 Day Hall
Ithaca, New York 14853

Child Protective Services Training Institute
Family Life Development Center
College of Human Ecology .
MVRHali
Ithaca, New York 14853

Or. Michael A. Nunno, Principal Investigator

1--==;:;-""""""'=""""=n""""==""""=--:::-:;T;:;-::,-----+-,;==~===,,_,:_:=:;_---.-~_1OFFICIAL. AUTHORIZED T.c-sLGN CONTRACT (Name an"do..T"i1::.:le"-l_+-,p.:.R",IN"C",I::.:P-,-A:=L..:.IN"V-,-E=.S=.T",I:=G::.:A,,T:=O-,-R"",(IN"'am=e)'- _

of J CI~ e4,r of om flOf Sponsored Programs

r~ CI'liSIG~ I '1 ·----nlP~.!J)RiN.i~Ni5jiIP3j\A},?''(:1iNiINV~1fI,f/t7/,~'l/W,,///7~SiiSIG3i\NiAiATFITURREE:--i
'i' 1/A M \. () .., ~f//hj.AJuf'7r/b-l .'-
RGANIZAT ON'S F~ DER= IDENTIFICATION NUMBER " / v I /

.150532~
/-;;:;;==~~~=-c-=~----._---------.----------------_..INCORPORATION (Check Oul)

Incorporated Not Incorporated

f--;--;----"".-.,--,-"7"--:-~---:-~·_~----_·---------,--,.,--:7----,----,--;---:-7---:----:---:-----
Identify state in which organization is If not incorporated, check type of organization

incorporated: New York
Partnership

If organization is not incorporated in NY,
is it authorized to do business in
NY Yes No

Sole Proprietorship

Unincorporated Association

Or exemption (Please specify)
purposes

Membership

Other (Please specify)

Business

Religious

---t===:±~"""~'"~~~I.SP~lecit~[Vl"k:t,=",_f-=--,--,--:-=---,,--------- ...---...------1
Check type of Corporation APPt=tOVED

:T~~--
Not for ProfitiNYS Department of State Charitable Regi=ra;;;tl~on;,;,~;,;,~,;Uiri~m3!.;.e;tr"'-:_";.;~';~:J!:.:;~~:'~::::::::'-.-

-~
Non-Profit -Section .1Q1JID.institution operated exclusively for educational

f-",,=:-;-:-;~:-:;::-:=:-::::c='::::7.':-;:;-;;;;;-;--:-:::;::;-;-:-:;:;::C;:;-;;::-=::-;:-;==;:--------"----------
CHECK AL.L THE TERMS BEL.OW WHICH APPLY TO THE ORGANIZATION:

Small Business Organization MBE (Minority-Owned or Directed) WBE (Women·Owned or Directed)

I F EDUCATIONAL INSTITUTION, IDENTIFY ACCREDITATION STATUS AND ACCREDITING BODY:
Accredited - MSA, CSWE and NYS Education Departmen. Registered Program . _

LIST THE PROJECT CODE AND PROJECT TITL.E:
RCD3: Theraoeufic Crisis Intervention'-'-"=-'-"'=="-"'-====='------ ----------'



-~, ~v ,v I (".V. """'I. ,"v,,, ""'"' rcn,uu
BUDGET

APPLICATION FOR TRAINING & ADMINISTRATIVE ACTIVITIES CONTRACT From 1/1f2003 to
12131f2003

NEW YORK STATE OFFICE OF CHILDREN AND FAMILY SERVICES
$ 1,250,000

ORGANIZATION NAME, ADDRESS AND TElEPHONE NUMBER
..

PROJECT ADDRESS AND TELEPHONE NUMBER (ff

- f-.- <flfferent) -
Comell University, Office of Sponsored Programs Child Protective Services Training Institute

123 Day Hall Family l.ne Development Center
Ithaca, New York 14853 College of Human Ecology

MVRHai
Ithaca, New York 14853

OFFICIAL AUlHORIZED TO SIGN CONTRACT (Name and TItle) -_. PRINCIPAL INVESTIGATOR (Name) ._--6t Denise J. Clark, Dlrec~r of Office of Sponsored Programs Dr" MIChael A Nunno, Principal Investigator

°r;t::'N~~ "'_& jl 12r~~,J!)-
- -

IZATION'S FEDERAL TAX IDENTIRCATION NUMBER

150532082

INCOAPOAATION (Check Out) ._-----------------
InC<Jll)Olil.ted X Not Incorpomted

Identify state in which organization is - If not incorporated, 'check type of organization
incorporated: New York

Partnership

If organization is nol incorporated in NY, Sole Proprietorship
is it authorized to do business in
NY Yes No Unincorporated Association

- Other (Please specify) ------Check type of Corporation

Business Membership

Religious Other (Please speony)

Not for ProfillNYS Department of State Charitable RegistratiOn Number 150532082

Or exemption (Please specify) Non-profit =Section 101 !61 institution operated exclusively for educational
purposes

- -
CHECKALL THE TERMS BELOW WHICH APPLY TO THE ORGANIZATION:

Small Business Organization MBE (Minorffy-Q1M1ed or Directed) WBE (Women·Owned or Directed)

I FEDUCATIONAL INSTI1UTION ,IDENTIFY ACCREDITATION STATUS AND ACCREDmNG BODY: -
Accredited - MSA, CSWEand NYS EducationDepartment ROItisteredPro~_ ---._-------_._-

USTTHE PROJECT CODE AND PROJECT TITLE:
RC03: therapeutic Crisis Intelvention - - -



, f

OCFs-3101 (Rev 5199) -""''' ""'" ""n,uv BUDGET

APPLICATION FOR TRAINING & ADMINISTRATIVE ACTIVITIES CONTRACT From lf1!2004 10
12/31/.2004

OFFICE OF CHILDREN AND FAMll,Y SERVICES $ 1,250,000

ORGANIZATION NAME, ADDRESS AND TELEPHONE NUMBER PROJECT ADDRESS AND TELEPHONE NUMBER (n

- differoo')

Cornell University, Office of Sponsored Programs Child Protective Services Training Institute
123 Day Hall Family life Development Center
Ithaca, New York 14853 College of Human Ecology

MVRHali
Ithaca, New York 14853

OFACIAL AUTHORIZED TO SIGN CONTRACT (Name end Tille) • PRINCIPAL INVESTIGATOR (Namel -

Gwen E. Amelj1, Sr .. Grant & Contract06fficer Or Michael A Nunno, Principal Investigator

OFFIC)f~NATURE
--

1Jf1:2?~ URE ~J
.h.A I ./ .v2.. ~ .~ I/tf,'}t./A_ ~

H "~H._

OR(jANIZATIO~S FEDERAL TF IDENTIFICATION NUMBER , t- • /

150532082

INCORPORATION (Chec1< Out)
.-.._--_.-..-

Incorporated X Not inCOIporated
....•-.- ...".- ._._.

Identify state in which organization is If not incorporated, check type of organization
incorporated: New York

Partnership

If organization is not incorporated in NY, Sole Proprietorship
is it authorized to do business in
NY Yes No Unincorporated Association

_._--~---

Other (Please specify) --
Check type of Corporation

Business Membership

Religious Other (Please specify)

Not for ProfillNYS Department of Slate Charitable Registration Number 150532082

Or exemption (Please specify) Non-Profit -Section 101 (6) institution operated exclusively for educational
purposes

_.
CHECK AU. THE TERMS BELOW WHICH APPLY TO THE ORGANIZATION:

Small Business Organization MBE (Minority-Cwned or Directed) WBE (Women·Owned or Directed)

I F EDUCATIONAL INSTITUTION, IDENTIFY ACCREDITATION STATUS AND ACCREDITING BODY:
Accredited· MSA. CSWE and NYS Education DeDartmen' Registered Program-LIST THE PROJECT CODE AND PROJECT TITLE:

RC03: Therapeutic CrisIs Intervention



EXHIBITJ
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CORNELL UNIVERSITY 2000 WORKPLAN REQUIREMENTS

1. WORKPLANS
• EACH WORKPLAN REQUIRES SEPARATE MONTHLY BILLINGS.

2. COSTS INCURRED, BILLED AND REPORTED
• ALL COSTS INCURRED BILLED AND REPORTED MUST BE IN

ACCORDANCE WITH ALL FEDERAL AND STATE LAWS AND
REGULATIONS AS APPLICABLE, INCLUDING, BUT NOT LIMITED TO
A-133, A-87, A·,128, STATE FINANCE LAW, ETC. EACH BILLING MUST
CONTAIN A SIGNED CERTIFICATION TO THIS EFFECT,

3. COST SHARING
• AT LEAST MONTHLY ESTIMATED COST SHARING, WITH

RECONCILIATION TO ACTUAL EXPENDITURES BY SEMESTER
(DECEMBER, MAY, AUGUST), BY WORKPLAN, BY ACCOUNT (SEE
ENCLOSURE PAGE FIVE) IS REQUIRED AND MUST BE PROVIDED
WrTH BILLINGS,

• COST SHARING MUST DIRECTLY RELATE TO SERVICES PROVIDED
UNDER THE WORKPLAN

4. ADMINISTRATIVE SERVICES ACTlVlTIES (AS DEFINED IN THE
TRAINING AND ADMINISTRATIVE ACTIVITIES CONTRACT OPERATIONS
MANUAL AND GUIDELINES FOR THE SUBMISSION OF PUBLIC AGENCY
WORKPlANS),
• ADMINISTRATIVE SERVICES ACTIVITIES MUST BE IDENTIFIED, BY

SUB-BUDGET, WITHIN EACH WORK PLAN, BILLINGS CANNOT
EXCEED THE ADMINISTRATIVE SERVICE ACTIVITY ALLOCATION
WITHOUT ADVANCE APPROVAL AS NOTED BELOW

• REQUIRES TRACKING AND REPORTING AGAINST THE SUB
BUDGET, BY PROJECT AND OBJECT OF EXPENSE. PROJECT
SPECIFIC REPORTING MUST BE PROVIDED WITH EACH BILLING,

5. DEPARTMENT APPEALS BOARD DECISION 1666 (DAB 1666) RELATED
COSTS AND REPORTING
• DAB 1666 RELATED COSTS MUST BE IDENTIFIED WITHIN EACH

WORKPLAN (EXCLUDES SCHOOL-AGE CHILD CARE TRAINING AND
YOUTH DEVELOPMENT WORKPLANS), BILLINGS CANNOT EXCEED
THE DAB 1666 SUB-BUDGET ALLOCATION WITHOUT ADVANCE
APPROVAL AS NOTED ABOVE,

• REQUIRES TRACKING AND REPORTING AGAINST THE WORKPLAN
SUB-BUDGET(S) AND BY OBJECT OF EXPENSE REPORTING MUST
BE PROVIDED WITH EACH BILLING,





'.

CORNELL UNIVERSITY 2002 WORKPLAN REQUIREMENTS

1. WORKPLANS
• EACH WORKPLAN REQUIRES SEPARATE MONTHLY BILLING

2. COSTS INCURRED, BILLED AND REPORTED
• ALL COSTS INCURRED BILLED AND REPORTED MUST BE IN

ACCORDANCE WITHAL.L FEDERAL. AND STATE LAWS AND REGULATIONS
AS APPLICABLE, INCLUDING, BUT NOT LIMITED TO A·133, A-87, A·128,
STATE FINANCE LAW, ETC. EACH BILLING MUST CONTAIN A SIGNED
CERTIFICATION TO THIS EFFECT

• MONTHLY EXPENDITURE CLAIMS ARE REQUIRED TO BE SUBMITTED
WITHIN 30 DAYS AFTER THE COMPLETION OF EACH MONTH OF THE
WORKPLAN PERIOD.

• FINAL MONTHLY EXPENDITURE CLAIMS, EXCl.UDING COST SHARING,
ARE REQUIRED TO BE SUBMITTED WITHIN 90 DAYS OF THE
COMPl.ETION OR TERMINATION DATE OF THE WORKPLAN

• ALL EXPENDITURE CLAIMS MUST BE SUBMITTED TO THE NEW YORK
STATE OFFICE OF CHILDREN AND FAMILY SERVICES, BUREAU OF
TRAINING, FINANCE AND ADMINISTRATION UNIT, 52 WASHINGTON
STREET, 2ND FLOOR, RENSSELAER, NY. 12144 -_. ATTN: CLAIMS
PROCESSING

3. COST SHARING
• AT LEAST MONTHLY ESTIMATED COST SHARING, BYWORKPLAN,IS

REQUIRED TO BE SUBMITTED WITH MONTHLY EXPENDITURE CLAIMS..
RECONCILIATION TO ACTUAl. COST SHARING CLAIMS ARE REQUIRED TO
BE SUBMITTED WITHIN 120 DAYS OF THE END OF EACH SEMESTER
(MAY, AUGUST, DECEMBER), AND MUST BE PROVIDED WITH MONTHLY
CLAIMS

• THE FINAL COST SHARING CLAIM IS REQUIRED TO BE SUBMIHED NO
LATER THAN 180 DAYS OF COMPLETION OR TERMINATION OF EACH
WORKPLAN.

• COST SHARING MUST DIRECTLY RELATE TO SERVICES PROVIDED
UNDER THE WORKPLAN

4.. ADMINISTRATIVE SREVICES ACTIVITlES (AS DEFINED IN THE TRAINING AND
ADMINISTRATIVE ACTIVITIES CONTRACT OPERATIONS MANUAL AND
GUIDELINES FOR THE SUBMISSION OF PUBLIC AGENCYWORKPLANS)
• ADMINISTRATIVE SERVICES ACTIVITIES MUST BE IDENTIFIED, BY SUB

BUDGET, WITHIN EACH WORKPLAN. BILLINGS CANNOT EXCEED THE
ADMINISTRATIVE SERVICE ACTIVITY ALLOCATION WITHOUT ADVANCE
APPROVAL

• REQUIRES TRACKING AND REPORTING AGAINST THE SUB-BUDGET, BY
PROJECT AND OBJECT OF EXPENSE. PROJECT SPECIFIC REPORTING
MUST BE PROVIDED WITH EACH BILLING.

5. DEPARTMENT APPEALS BOARD DECISION 1666 (DAB 1666)
RELATED COST AND REPORTING
• DAB 1666 RELATED COSTS MUST BE IDENTIFIED FOR EACH WORKPlAN

BILLINGS CANNOT EXCEED THE DAB 1666 SUB-BUDGET ALLOCATION
WITHOUT ADVANCE APPROVAL

• REQUIRES TRACKING AND REPORTING AGAINST THE WORKPlAN SUB
BUDGETS(S) BY PROJECT AND BY OBJECT OF EXPENSE REPORTING
MUST BE PROVIDED WITH EACH BILLING



CORNELL UNIVERSITY 2003 WORKPLAN REQUIREMENTS

1. WORKP1.ANS
• EACH WORKPLAN REQUIRES SEPARATE MONTHLY BIl.LlNG..

2. COSTS INCURRED, BILL.ED AND REPORTED
• ALL COSTS INCURRED BILLED AND REPORTED MUST BE IN

ACCORDANCE WITH ALl. FEDERAL AND STATE LAWS AND REGULATIONS
AS APPLICABLE, INCLUDING, BUT NOT LIMITED TO A-133, A·87, A-128,
STATE FINANCE LAW, ETC. EACH BILLING MUST CONTAIN A SIGNED
CERTIFICATION TO THIS EFFECT

• MONTHLY EXPENDITURE CLAIMS ARE REQUIRED TO BE SUBMITTED
WITHIN 30 DAYS AFTER THE COMPLETION OF EACH MONTH OF THE
WORKPLAN PERIOD..

• FINAL MONTHLY EXPENDITURE CLAIMS, EXCLUDING COST SHARING,
ARE REQUIRED TO BE SUBMITIED WITHIN 90 DAYS OF THE
COMPLETION OR TERMINATION DATE OF THE WORKPl.AN.

• ALL EXPENDITURE CLAIMS MUST BE SUBMITTED TO THE NEW YORK
STATE OFFICE OF CHILDREN AND FAMILY SERVICES, BUREAU OF
TRAINING, FISCAL AND ADMINISTRATION SECTION, 52 WASHINGTON
STREET, ROOM 227 NORTH. RENSSELAER, NY, 12144 -- ATTN: CLAIMS
PROCESSING.

3. COST SHARING
• AT LEAST MONTHLY ESTIMATED COST SHARING, BY WORKPLAN, IS

REQUIRED TO BE SUBMITTED WITH MONTHLY EXPENDITURE CLAIMS..
RECONCILIATION TO ACTUAl. COST SHARING CLAIMS ARE REQUIRED TO
BE SUBMITTEDWITIilN 120 DAYS OF THE END OF EACH SEMESTER
(MAY, AUGUST, DECEMBER), AND MUST BE PROVIDED WITH MONTHLY
CLAIMS..

• THE FINAL COST SHARING CLAIM IS REQUIRED TO BE SUBMITTED NO
LATER THAN 180 DAYS OF COMPLETION OR TERMINATION OF EACH
WORKPLAN

• COST SHARING MUST DIRECTl.Y RELATE TO SERVICES PROVIDED
UNDER THE WORKPLAN.

4. ADMINISTRATIVE SREVICES ACTIVITIES (AS DEFINED IN THE TRAINING AND
ADMINISTRATIVE ACTIVITIES CONTRACT OPERATIONS MANUAL AND
GUIDELINES FOR THE SUBMISSION OF PUBLIC AGENCY WORKPLANS).
• ADMINISTRATIVE SERVICES ACTIVITIES MUST BE IDENTIFIED, BY SUB-·

BUDGET, WITHIN EACH WORKPLAN. BILLINGS CANNOT EXCEED THE
ADMINISTRATIVE SERVICE ACTIVITY ALLOCATION WITHOUT ADVANCE
APPROVAL

• REQUIRES TRACKING AND REPORTING AGAINST THE SUB-BUDGET, BY
PROJECT AND OBJECT OF EXPENSE PROJECT SPECIFIC REPORTING
MUST BE PROVIDED WITH EACH BILLING.

5 DEPARTMENT APPEALS BOARD DECISION 1666 (DAB 1666)
REL.ATED COST AND REPORTING
• DAB 1666 RELATED COSTS MUST BE IDENTIFIED FOR EACH WORKPLAN

BILLINGS CANNOT EXCEED THE DAB 1666 SUB-BUDGET ALLOCATION
WITHOUT ADVANCE APPROVAL

• REQUIRES TRACKING AND REPORTING AGAINST THE WORKPLAN SUB
BUDGETS(S) BY PROJECT AND BY OBJECT OF EXPENSE REPORTING
MUST BE PROVIDED WITH EACH BILLING



CORNELL, UNIVERSITY 2004 WORKPlAN REQUIREMENTS

1. WORKPLANS
• OCFS WORKPLANS REQUIRE AN OVERALl. MONTHl.Y BILLING,

2. COSTS INCURRED, BILLED AND REPORTED
• ALL COSTS INCURRED BILLED AND REPORTED MUST BE IN

ACCORDANCE WITH Al.L. FEDERAL AND STATE LAWS AND REGULATIONS
AS APPLICABLE, INCLUDING. BUT NOT LIMITED TO A-133. A-87. A-128,
STATE FINANCE LAW, ETC. EACH BILLING MUST CONTAIN A SIGNED
CERTIFICATION TO THIS EFFECT,

• MONTHLY EXPENDITURE CLAIMS ARE REQUIRED TO BE SUBMITTED
WITHIN 30 DAYS AFTER THE COMPLETION OF EACH MONTH OF THE
WORKPLAN PERIOD

• FINAL MONTHLY EXPENDITURE CLAIMS. EXCLUDING COST SHARING.
ARE REQUIRED TO BE SUBMITTED WITHIN 90 DAYS OF THE
COMPLETION OR TERMINATION DATE OF THE WORKPLAN"

• ALL EXPENDITURE CLAIMS MUST BE SUBMITTED TO THE NEW YORK
STATE OFFICE OF CHILDREN AND FAMIl.Y SERVICES. BUREAU OF
TRAINING. FISCAL AND ADMINISTRATION SECTION, 52 WASHINGTON
STREET, ROOM 227 NORTH. RENSSELAER, NY, 12144 -, ATTN: CLAlMS
PROCESSING"

3. COST SHARING
• AT' LEAST MONTHLY ESTIMATED COST SHARING. BY WORKPLAN. IS

REQUIRED TO BE SUBMITTED WITH MONTHLY EXPENDITURE CLAIMS"
RECONCILIATION TO ACTUAL COST SHARING CLAIMS ARE REQUIRED TO
BE SUBMITTED WITHIN 120 DAYS OF THE l:ND OF EACH SEMESTER
(MAY. AUGUST, DECEMBER), AND MUST BE PROVIDED WITH MONTHLY
CLAIMS"

• THE FINAL COST SHARING CLAIM IS REQUIRED TO BE SUBMITTED NO
LATER THAN 180 DAYS OF COMPLETION OR TERMINATION OF EACH
WORKPLAN"

• COST SHARING MUST DIRECTLY RELATE TO SERVICES PROVIDED
UNDER THE WORKPLAN"

4. ADMINISTRATIVE SERVICES ACTIVITIES (AS DEFINED IN THE TRAINING AND
ADMINISTRATIVE ACTIVITIES CONTRACT OPERATIONS MANUAL AND
GUIDELINES FOR THE SUBMISSION OF PUBLIC AGENCY WORKPLANS),
• ADMINISTRATIVE SERVICES ACTIVITIES MUST BE IDENTIFIED. BY SUB·

aUDGET, WITHIN EACH WORKPlAN, BILLINGS CANNOT EXCEED THE
ADMINISTRATIVE SERVICE ACTIVITY ALLOCATION WITHOUT ADVANCE
APPROVAL

• REQUIRES TRACKING AND REPORTING AGAINST THE SUB-BUDGET. BY
PROJECT AND OBJECT OF EXPENSE, PROJECT SPECIFIC REPORTING
MUST BE PROVIDED WITH EACH BILLING,

5" DEPARTMENT APPEAlS BOARD DECISION 1666 (DAB 1666)
RELATED COST AND REPORTING
• DAB 1666 RELATED COSTS MUST BE IDENTIFIED FOR EACH WORKPLAN,

BILLINGS CANNOT EXCEED THE DAB 1666 SUB-BUDGET ALLOCATION
WITHOUT ADVANCE APPROVAL

• REQUIRES TRACKING AND REPORTING AGAINST THE WORKPlAN SUB
BUDGETS(S) BY PROJECT AND BY OBJECT OF EXPENSE REPORTING
MUST BE PROVIDED WITH EACH BILLING,
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L. Departmental Appeals Board Decision Number 1666 (DAB 1666)

BT's Training and Administrative Programs are funded through a combination of State
and Federal funds. Some of these funds have restrictions and/or specific reporting
requirements.. Title IV-E funding is the most restrictive of the Federal funding sources.
Title IV-E funds are used for child welfare-related training .. These contractual services
include foster care, adoption, and prevention. There are separate reimbursement rates
for Title IV-E: 75 percent for training activities and 50 percent for administration
activities.. Within each Title IV-E training contract/work plan there is an additional split
between training and administrative activities that OCFS is required to track for Federal
claiming ..

For training projects that include Title IV-E funds, both training and administrative
deliverables and expenditure records must be segregated by training and
administrative activities As a result, a number of reporting procedures and forms have
been developed to promote proper record keeping and documentation.

These specific requirements for projects that include Title IV-E funding are outlined in
DAB-1666.. This decision requires that in order for the State to receive enhanced
Federal Financial Participation (FFP) for training costs, such costs must be of the type
specified in the federal regulation 45 CFR 235.64 Contractor reimbursement for these
costs may be limited to the level of FFP the State receives for these costs

Additional information about the DAB 1666 decision can be found on the Federal
Department of Health and Human Services website address:
http://www.hhs.gov/dab/decisions/dab1666.html

Information on 45 CFR can be found at the following Federal Department of Health and
Human Services website addresses:

http://frwebgate.access.gpo.gov/cgi-
bin/cfr.cgi?TITLE=45&PART=1356&SECTION=60&YEAR=1998&TYPE=TEXT

http://frwebgate.access.gro.gov/cgi-bin/get-
cfr.cgi?TITLE=45&PART=235&SECTION-64&YEAR=1998&TYPE=TEXT

Administrative activities costs and DAB 1666 costs are based on the sub-budgets
contained in the contractors/vendors approved contract/work plan.. DAB 1666
requirements only apply to projects that include Title IV-E funds., If a contract/work
plan contains both training and administrative activities for projects that include Title IV
E funds, contractorslvendors are required to specify administrative activities costs
separately. The following examples have been developed to assist contractors/vendors
in distinguishing between training and administrative activities:

Examples of Training Activities:

Instruction
• Stand-up training;

• Computer-based training (CBT) that provides training;

• Satellite teleconferences that provide training;

7



4. OCFS must notify the contractor/vendor of such defects or improprieties within
15 days of receipt of the claim to be consistent with the Prompt Payment
requirements. These issues must be resolved before claims can be accepted for
payment under the Prompt Payment timeframes.

5.. At the conclusion of the contract/work plan, OCFS may withhold up to ten
percent (10%) of the contract/work plan payments until receipt and acceptance of
all reports and deliverables can be verified. These funds will be released for
payment and the prompt payment timeframe will begin upon receipt of all
deliverables, reports, and curricula. Curricula must be submitted with a
completed Final Curriculum and Material Submission Form (OCFS-4381)
See Chapter 1..

B. Advance Payments

Most contractors/vendors are eligible to receive advance payments. Details regarding
advance payments are included within the OCFS contract/work plan.. To receive an
advance payment, a contractor/vendor must submit a signed voucher.. The advance
voucher must be paid within 30 days of the execution of the contract/work plan or
receipt of the voucher, whichever is later.

The advance payment is part of the total contract/work plan and is not additional
funding .. The advance payment must be paid back to OCFS through the submission of
acceptable claims for allowable expenses under the contract/work plan. OCFS
reserves the right to deny requests for additional and/or re-issuance of advance
payments if OCFS has determined there is insufficient time or deliverables remaining to
allow the contractorlvendor to repay the advance within the terms of the contract/work
plan.

Should a project fail to operate as anticipated and a claim cannot be made, an advance
payment must be repaid to OCFS promptly.. OCFS reserves the right to change the
payment schedule, inclUding the advance repayment schedule, if necessary.

C. Claiming and Reimbursement

While contract/work plan budgets are based on estimated costs, claims must be based
on actual expenditures clearly in support of the deliverables and must be in sufficient
detail to identify the items of expenditure Contractors/vendors are liable to audit by the
Office of the State Comptroller (OSC), OCFS, the U.. S. Department of Health and
Human Services (HHS) or the authorized representatives of any of these agencies. The
procedures outlined in this section are designed not only to support reimbursement, but
also to help provide readable audit trails of contractor/vendor claims

Contractors/vendors are expected to follow the claiming instructions outlined in this
chapter when claiming reimbursement In addition, contractors/vendors will be required
to submit a signed certification: "We certify that all costs incurred, billed and
reported are in accordance with all Federal and State Laws and regulations as
applicable including, but not limited to A-21, A-87, A-110, A-122, and A133 State
Finance Law etc., as applicable, and there is appropriate supporting
documentation for this claim period." included on the Summary of Costs Form
(OCFS-3106).
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,SiP-16-l999 THU 09: 16 AI1 FAI1IlY LIFE DEV eTR FAX NO. 6072558562 P, 05

OSS·3106 (Rev 10/96)

Section 1

Period' Final Revised 1998

rJ fH1J lb&
,

,--- SUMMARY OF COSTS IICONTRACTOR I CONTRACT NUMBER T
i (Training)

Cornell University MOU 0849 .. ICPSTI1999)
I

~--~

I SCHEDULE APPROVED COSTS THIS COSTS TOI
I_- REFERENCE BUDGET CAGEGORY BUDGET PERIOD DATE BALANCE

" .
A.

Personnel $430.038 (50.80' 359.764,59
1-"--"- .._-----_.. 70.2n~:!..

f--.--. Fringe Benefrts ___$146,I~!! .. (12.86' 113,236.60 33.492.40.... -
'" Equipment Renlal 1-.._ 6,003·11 (6,003.120 .---_., .__..

~-~ .._-"- f--------"- 1--u
.... lil .._---_. Equipment Purchase ___ $47,42~. _._-~ ~-

30,366.00 17,05?AQ.<n% -
o~

_1249.00'0& Consumable Costs $23.094 __12,781,23 10,31~....... -_.__.".-..~..
.~--- .-gz

Slaff Travel $64,826 36,gl~ 27,909,51,,-< r-.----.-- " 1--_I .._~ ----..,0 ....
"- Consultant $48,100 - - 48.100.00ill f------- ._--- _.- -"-'-' ---I... Other $229,832 (2§ZJ..1.l 133.631.67 96,200.330 f--- - lJirect Cost

. -- -
Total· other than -

----,-.. Trainee $990,04~___.~,57) 692,701.70 297,342.30,------------- --~--_..-...
.."~

_. _.._.._-~- '-- --_.._----_._-----
8

StipendS-_...._--- . - !---..-_..- ..._--=--
t;

..
~-"--- --- ------

0 Tuition and Fees "- - .-.:,---- -.-0 ----_..- _.
"~--"-"-_._.

Ul Travel and Per Diem $277,396 - 246,434.24 30,961.76Ul --
~

._-- f-.- ..._-_.,
'" Total Trainee~~.__ $277,396 . 246,434.24 30,961.76!::--_. .., 1--_. -_...- -- .

c Total Direct Cost (Total A + B) $1,267,440 (360.57 939,135,~ 328,304.06--- ---... Indirect Cost Rate 59.05%<n ---0
0 Totallndirecl Cost $762,549 535.622.32 .. 226.926.~~
~

.. ---------
b Grand Total Project Cost $2,029.989 1360,57) 1,4Z4,758.26 __.. 555.230.74.... "_..,,.- ..

INSTRUCT IONS

Each voucher should be based upon 100% of the project expenditures for the time period claimed

Voucher processing is closely correlated with the review of quarterly reports of training and administrative activities

Vouchers will be processed onl\ if these reports are submitted as required.

Project budgets may not be modified without prior approval of the Office of Human Resource Development

_._-_....._.--_. .._-------_.-._------



SEP-16-1999 THU 09: 15 Al1 FAl1ILY LIFE DEV CTR

O'$S-3106 (Rev.. 10/96)

Section 1

FAX NO, 6072558562 P, 04

Period: Final Revised, 1998

,-
SUMMARY OF COSTS

----
IlcONTRACTOR I

..
CONTRACT NUMBER --r----

(Administrative)
Cornell University MOU 0849 - ICPSTI1999\

SCHEDULE APPROVED COSTS1HIS COSTS TO
REFERENCE BUDGET CAGEGORY BUDGET PERIOD DATE BALANCE

!A
Personnel--. _._-- --_..:...-- - ._..~-_.

._.~-~-~--_.

----- Fringe Benefits - · .._--_..:.......
t; .

... -
0 Equipment Rental - - .._------=---0 - •.-
w EQuioment purchasel-w _., - - -=--.,z .-- -. -0-o;;! • Consumable COsts-._------ ._---- -_._---~--

- - ~--_ ...~-t;f- --_._--
w'" Staff Travel,,'" _. .---- -- _.-~- - · -_:I:
Of-

" Co~sultant - · -----._-=--\U ---..'. ._-
----~-- -----

J:

6 ---- -- t2!her ,----- - ..
f------..:..Dlrect"COst ----..

Total· other than
Trainee - - -..___L._____._.__. .- ..

'--- -_.- ._--~--"-_ .. -_...----.-- ,...------ -'-._._--------_..._---
B . d . - -
f-

_______.§!!pen s ....______
--""~~....--

'" ruition and Fees0 _.----.- f------...-.-- _._-_...:._--- -
0 -' ._-_.
w

Iravel~d 'per Diem -w
.~._----- ::.----_._---_..:.......

~
-'-_._._~ -~_.

Total Trainee Cost - .
~---- -,._--"..~~_. "'- ---_._---1--'._-'-"."':'•." ----_...------ _._.-.--
c

!otal Direct Cost (Total A I- B) ------- - - .__•._..--_....=..-
-~~~'-~

_____M_.
l- Indirect Cost Rate ._._..~.O5~'"a

(359.95'0 Total Indirect Cost (359.95) 359.95
-'

'"
.__.__..__._- . "._-_....

_..•_._j~59.951 ...__._••@§g~~,-._.,"_,__. 359.95a Grand Total Project Cost... ---_...

INSTRUC\loNs

Each voucher should be based upon 100% of the project expenditures for the time period claimed.

Voucher processing is closely correlated with the review of quarterly reports of training and administrative activities.

Vouchers will be processed only if these reports are submitted as required

Project budgets may not be modified without prior approval of the Office of Human Resource Development

---_._-,-------- ._.---_._---



0.109,00 09-:0-1 F:\.X 60i~5.)O.1:?j'
'•. "--,,._-------- -

lCFS··3106 (Rev 10/96)

iection 1

DI\OF FI:<A.'iCI.U AFFAIRS Igjoo~

/'2.4~ .? /!j)QR}
?<./Y2---

DAB 1666 REPORT Period: April, 1999

--

· ---

· .-

. ...:.-...

· ..~

NCE

._-._
--
--=--

-_:..._-

-----

-._._-

999) _._

-- -JSUMMARY OF COSTS I !CONTRACTOR I CONTRACT NUMBER r
(Total)

Cornell University MOU 0849 -- (CPST11_ .. --,.--.

SCHEDULE APPROVED COSTS THIS COSTS TO

REFERENCE BUDGET CAGEGORY BUDGET PERIOD DATE BALA
-,

PefSonn~1 - - 1--------- - - .. --
Fringe Benefits - - --

""
. ----

'" Equipment Rental
0 _._-- - -
u
w Equipment PurchaseI-w --_. ----

. -
"'z

-
::l-

"::i Consumable Costs - -
1->-,,-
ill-

~!~~--a:< f------..---
- -

-x
--_. _.

",,-
a: Consultant - -
ill ..-~---_. --- --~----

:..... ----
r
>- Other0

-
-- LJireet <;ost

-

Total·· other than

---
Trainee - ------ '---.._--

-
_.__.- ---

._------------,..-- - --- -_._--
a Stipends ---. - -
I- -- - -----
'" Tuition and Fees0 -- _ .._---- -------=---- ,.--
u --
w Travel and Per Diemw f--- -- ----- -- - -
z

----
'i

'" Total Trainee Cost -
l-

.
_.- -_.._- --_._---- . ----

:c
~.DirectCost (Total A + B) .._._- _._----- ---_:--- ---------

"" Indirect Cost Rate. 59.05%
'"0
u Total Indirect Cost (DAB 1666 rat~..=. 26~_)___ 19.023.08 72.136.98
J

---
'"I-0 Grand Total P!oject Cost 19,023.08 72,136.98
~_.. --.-..- --
INSTRUCTIONS

Each voucher should be based upon 100% of the project expen<lltures for the time period claimed

Voucher processing is closely correlated with the review of quarterly reports of training and administrative activities

Vouchers will be processed .only IT these reports are submitted as required

Project budgets may not be modified Without prior approval of the Office of Human Resource Development

-----



OCFS-3106 (Rev. 10/95)

Section 1

DAB 1666 REPORT Period: 1/1/2000 .. 1/31/2000

I
SUMMARY OF COSTS J IICONTRACTOR I CONTRACT NUMBER I

(Total)
Cornell University MOU 0849 - (CPSTI200m .

SCHEDUl.E APPROVED COSTS THIS COSTS TO
REFERENCE BUDGET CAGEGORY BUDGET PERIOD DATE BALANCE- --- 1-...

A
Personnel - .. -._- -_ .. FrinQe Benefits - - -

t-
.._.. ..

UJ E9!!!E..ment Rental0 .. - ..
0 --1-----
w Equipment Purchaset-w 1-._- --I-- - - -

"'z
_.

0-
o~ ..-. Consumable Costs - - ..
t- t- • ._-f--.
Oz
w., Staff Travel - - -!!::r: -_ .. -at-

0: Consultant - .. -w f-- ----- -_.
:r:
t- Other0 - - ..

Ulrect cost
.- -

Total·· other than

_._-_. T'rainee _...:._---- . -. ..
'-- .- _.._----- - .. ,-----_.-

B
Stipends - - -

t- --- -'
UJ

Tuition and Fees0 - - -
0 .._-_._-~- .._----
w Travel and Per Diem - -w -------_. --_.----z .
;;:
0: Total Trainee Cost -
~"- _...- :- -. ---
C

Total Direct Cost (Total A + B\ - - --- -- '-' --.... Indirect Cost Rate 59.95% 1/'"UJ
0

Total Indirect Cos (DAB 1666 rate =26%\ ~f700 9,732.72 9,732.72 --' -.,
t-

$225-;1'70 m._lilJq. 'J.-'ff0 Grand Total Project Cost 9.732.72 9.732.72.... -
INSTRUCTIONS

71."')1'77

Each voucher shOUld be based upon 100% of the project expenditures for the time peliod claimed

Voucher processing is closely correlated with the review of quarterty reports of training and administrative activities

Vouchers will be processed only if these reports are submitted as required.

Project budgets may not be modified without plior approval of the Office of Human Resource Development

'-----_._------- ._-----_.



OCFS·31 06 (Rev.. 10/96)

Section 1

DAB 1666 REPORT Period: 1/1/2001·7/31/2001

[
-

I T-·SUMMARY OF COSTS IlcoNTRAcTOR I CONTRACT NUMBER

(Total)
Comell Universitv MOA 489 - (CPSTI 2001)-

SCHEDULE APPROVED COSTS l'HIS COSTS 1'0

f--"
REFERENOE BUDGET CAGEGORY ~~DGET PERIOD DATE BALANOE.,-

A
Personnel - "- --- _.-

~"
Frinoe Benefits ._---_. - --'- " -- ----.__.,--

tn .

0 Equlpmel1ll'\el1lal · · -
~

w Eou(omont PurohQOO,... III · ..,z -- '--, .-
0-
"if: Consumable.Cusls

-~
,

t-t- 1--'-'" -- .,--,----Oz
\!:f r-.- Stilff Travel .---- f--------- ._'-- ----"--- -----=--OJ-

" Con.ull"n!w 1------ r-":z:
S Othr.r

u,,=, 'v",,

Total - other than

1--- Trainee · " "- - ._----._-- .,-
c-. ._. · ".
B

Stioends1-----_. -- - ....:..- ----,-=:.-
8 ~--""----_.

Tllitinn ~nrl FgQ~ • • ._.------~=--U
h_._~~ ..

w Travill and Pllr Diem · - .w
z 1--'----- --------_."..~~ ~._----- -,. ------ --
~ Total Trainee Cost · · "c!=---- '-. .- f-- ._- .~._--

c.
~ Direct Cost (f0taIA±!!L, "

1-" · -....:.-
to Indirecl Coet Rate 62.00%

V0
_.-

Q Total Indlrcot Co&1 (01\8 1666 rale - 26%) $464,708 151,188.47 151,188A7 313,51~
~

'"Ii? 1.;irana Ialai t"rolecl ,-"oSI ;)4tl4,fUIl .~~llCS~.41 151,1M.47 ~1~,51~.W
--------~- ~

INSTRUCTIONS

[;"ch vouch.., .hould b.. b"...d upon 1000/. of Ih.. projllCl"xpllndltu",. for thll tim.. pllnod <!l\imwd.,

Vouoh., plOo66.in~ i••Iooo('r' oonolotod with tho raviow of quartorly roporto of training :tnd :tdminloir:ttivo :loliu;tioc.

Vouchers will be processed only if these reports are submitted as required.

Pm]f'''' hlillOl'fR mAy nm hI' mnrlfflpl! wllhnlt! nrlnr nnnmvnl nl !hA ill1lnp, nf Hllmiln fbulllmn I1nvnlllllllllllll

'----- -_.-----



OCFS-3106 (Rev 10196)

Section 1

DAB 1666 REPORT Period: 01/1/2002 - 03/31/2002

[ SUMMARY OF COSTS 1IICONTRACTOR I CONTRACT NUMBER I
(Total)

Comell Universitv MOA 489 - (epSTI 2001)

SCHEDIJLE APPROVED COSTS THIS COSTS TO
REFERENCE BUDGET CAGEGORY BUDGET PERIOD DATE BALANCE- -_.

A
Personnel - -- ------- --
Fringe Benefits - - -------- 1--- -t;
Equipment Rental - - -0

0 - -
Equipment Purchase

- ---
.... tll - - -OJz --0-
o~

1-- Consumable Costs - - -tl- -- - --_.
W z

Staff Travel - -!f~ - -- --------1------- -01-
a: Consultant - - -w _c. ---- --:z:
I- Other0 1----_. - - -.-

UJrect Gost
..--

Total - other than
Trainee - --.-- '-----_._-- .•

.-- - .- -,----_._-
B

Stipends - - ----I-
._-_.- ~.._--~.

OJ
Tuition and Fees0 . . -

0 - - ..•_. . .- ------
w Travel and Per Diem - . -w
z _ .. •._-_.
~ T~tal Tra.inee Cost -I- ._- ----_.~-_. '---------c

~LDirect Cost (fatal A +~_-• - - .---_.. --
I- Indirect Cost Rate 61.50% d '-?bE.3.J _OJ
0

Total Indirect Cosl (DAB 1666 rate = 26%) V0 $160,388 ~O 24,824.60 135,562_90--' -
"'"b Grand Total Proiect Cost $160,388 24,824.60 24,824.60 ~35,562.90l- ..

INSTRUCTIONS

Each voucher should be based upon 100% of the project expenditures for the time period claimed

Voucher processing is closely correlated with the review of quarterly reports of training and administrative activities

Vouchers will be processed only if these reports are submitted as required,

Project budgets may not be modified without pnor approval of the Office of Human Resource Development

'-- ----



OR NUMBER

- (RCro 2003)
--

TO
BALANCE

--

-- . --
-

...._- ----

0.00 0.00

._..-

0.00 Q:!!Q..

0.00 0.00

3.25 171,743.75

3.25 171,743.75

ve activnies

ent

1/1/03··3131103Period:

sGction 1

OCFS-3106 (Rev. 10196)

DAB 1666 REPORT
.

CONTRACTOR CONTRACT
SUMMARY OF COSTS

(Total) Comell University MOA489
- ---

SCHEDULE APPROVED COSTS THIS COSTS
REFERENCE BUDGET CATEGORY BUDGET PERIOD DATE

A

Personnel ._.....__..- -._-----
f---- Fringe Benefns - .

1--- Equipment Rental - -
Eouioment Purchase - - -------

... 1--- Consumable costs
en ...

._.
Oen Staff TravelOQ ---.!:>o .---.-
WW Consultantcc W -- ------ ------_. _..~
_Z

o~ ------ Other "... ---_..
~ Direct Costs
:I:...
cc Total- other thanW

S Trainee 0 0.00

B.

t; --- Stipends -- ""
0 Tuition and Fees
°WW Travel and Per Diemz -_.
~

- ... --_.
... Total Trainee Cost 0 0.00 1----- --c.

t;
Total Direct Cost (Total A~___ -..Q. ,.... 0.00 . -~"~

0 Indirect Cost Rate 21.50%
V 28,873.25° Total Indirect Cost (DAB 1666 rate = 26o/~ V" _28,87..J 200,617

>'
~ Grand Total Project Cost - 200,617 28,873.25 28,87

INSTRUCTIONS

Each voucher should be based upon 100% of the project expenditures for the time period claimed,

Voucher processing is closely correlated with the review of quarterly reporls of training and administrati

Vouchers will be processed only if these reports are submitted as required,

Project budgets may not be modified without prior approval of the OIIice of Human Resource Developm

----- --



OCF8-3106 (Rev 10/96)

Section 1

10/1/04··10/31/04

(Sept & Oct)

Period;DAB 1666 REPORT

--
CONTRACTOR CONTRACTOR NUMBER

SUMMARY OF COSTS
(Total) Cornell University MOA 489 - (RC03 2003)

.----
SCHEDULE APPROVED COSTS THIS COSTS TO

r:--' REFERENCE BUDGET CATEGORY BUDGET PERIOD DATE BALANCE-A

Personnel --
Frinoe Benefits .__.-..

1------ Equipment Rental ._._- _. -
EouiomentPurchase -- .-

I- ,---._-- Consumable costs ....-
"'I-

0

0",
Staff Travel00 ---,1-0 -

°Ul ConsultantUlUl ---._--_..-1--.!!:z -- .. -..-
a~ -- other ----_.- _.I- - _.
~ Direct Costs
I-
0: Total- other thanUl
;I;

b Trainee 0 0.00 0.00 0.00

B

I- f-.. _. Stipends -- --- --
'"0 Tuition and Fees0 1-- .- -_. 1--" ----_._- ---- ._- .
Ul
Ul Travel and Per Diemz ----
~

--
I- Total Trainee Cost 0 0.00 0.00 0.00
C

-

lii
Total Direct Cost (Total A + B) 0 0.00 0.00 _.Q:QQ..

0 Indirect Cost Rate 61.50%
0

Total Indirect Cost (DAB 1666 rate =26%) 46,874.06 170,924.14 33,477.86
~

204,402

0 Grand Total Project Cost 204,402 46,874.06 170,924,14 33,477.86I-
---~--------

INSTRUCTIONS

Each voucher should be based upon 100% of the project expenditures for the time period claimed.

Voucher processing is closely correlated with the review of quarterly reports of training and administrative activities

Vouchers will be processed only if these reports are submitted as required

Project budgets may not be modified without prior approval of the Office of Human Resource Development
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I ",,,'" 2S 1999

New 'lbrk State
Office of

Children & Family
Services

George E Palaki
Governor

Mr. Segrin Nair
Sr. Grant and Contract Officer
Office of Sponsored Programs
Cornell University, 120 Day Hall
Ithaca, New Yorl< 14853

Dear Mr. Nair.

Capital View Office Park

52 Washington Street
Rensselaer, NY 12144-2796

•

John A Johnson 'This letter concerns the training and administrative services
Commissioner agreement(s) between your agency and this State agency

(MOU0489).. In accordance with the Federal decision discussed in
my February 26, 1999 letter to you (copy enclosed) you must
include a separate reporting of certain costs with each voucher
submission. This new procedure is effective for all vouchers
submitted on or after April 1, 1999.

To accommodate this separate reporting, please include an
additional form 3106, labeled "DEPARTMENT APPEALS BOARD
NUMBER 1666 REPORTING" with each voucher you submit The
form should include indirect costs and/or applicable direct costs as
specified in the enclosed letter. Vouchers lacking this separate
reporting will be rejected.

If you have any questions regarding this SUbject, please call Jim
Spoor of my staff at (518) 486-6380 Thank you in advance for
your assistance and cooperation

Sincerely,

~~~ OLJ,\
Stephanie O'Connell
Director
Bureau of Financial Operations

Enclosure

cc: Mel Rosenblat
Susan Costello
Peter Miraglia
Deb HanoI'
Harry Ritter
Jim Spoor

An Eql.Ul Oppottunity Empkrter
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Final Report of the Child and Family
Services Review

of New York State

January 2002

U.S. Department of Health and
Human Services

Administration for Children and
Families

Region II
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EXHIBIT 0



SEE INSTRUCTIONS ON REVERSE SIDE BEFORE COMPLETING· PLEASE DO NOT REMOVE CARBON

STA1'E
AC ~3 (Rev, 3192)

OF S:ANDARD V?UCHER 'lr]I()93~-No.."
NEW YORK

~JO_Iing Agency

OCF"S 1~5CCo
Interest Eligible (YiN)

(\)
~ P-contracl

Payment Date (MM) (00) (VY) OSc Use Only Uability Date (:19/ (00) ('9,
I I ,3d I r

IlJPay.. ,O -- - .•J:~o_.___
IR.....

PayM Amount ~ ~

MlR Date,?,(qVY)15-600\2250 ~i'W&11Jt{,~ '31. g.3lf JI'r tJ I
~ Payee Name (Limit to 30 spacesl lAS Code- IRS Amount --- r

Cornell University
Payee Name (limit to 30 spaceS)

._-_.__.
Stat, Type --]lndleator-Oept, ]~~tor.sta18WldeStatistic:

-Addres3 (Limit to 30 spaces) iiiRefltnv. No. (limO to 20 spa<:es)

PO Box 1354 323-'S032 1 CPST1 98._._--_.-.
RefIInv. Date (YY) ---AddresS (Urnit to 30 spaces) (MIA) (00)

09 I 30 198
City (Umil: to 20 spaces) -- (Limit to 2 spaces) .. ~ta ,ZJP Code

._---.
Albany 12201 323-·8632 2250 615 .

iJwawe ~"'~Clrolll'No., If items are too I1UItl8fOUS to be lnc:cfporatSd Into ttle blodt beloW" Cluantily "M """ """"'",",,0'''. usa Form AC 93 and cany toral forwan1. ---._-. _. --- #S?jCO~JOY0, I
TOTAL EXPENDITURES ~ .

~~
.-W5-;+75-;-'--r-tlr

VhS?/36y
'\; .. " 1~;<IIG,'j : C3

LESS 25% STAlE SHARE f.(:;J OC 1~98
,

-U-,288. -!-----U.P'~~

(J1~ (.~S,'~¥':; : 0 i)
~ OHRU ':;1:: c@lSS 5% ADMINISTRATIVE COST ~ -5.257. +-'/-5:--

~ - ~
b-,;t (::'. n) ~ : 4-0)

te~ 'lw y
- .

S .. hereby certify that costs claimed~ St rk :m: ,.

~~
e ai Children and Family Sexvi.ces on the' ~ .flb~ 1?y'« . er d not ~T"Tfi. 6 I 7--rZ ,~ --,"

bin I
ca~ costs claimed on vouchers for any athe r ' w~ I

~<l on~ct or any other contrac.t this organizati.on has wi h th c1-o~Acrusl-mW)
offf! e .RtI' the same time pe'I:'iod" 11

J I

= {3·n4 : &1
~ :z

a:> !b,- .Jl'\ 1 'i;;
I,

a>. k-t',-,," d" v" (-Id:i" sf,.,."", f· Sf:;-,E Slfl~....' ,'"" t .. , ...,

q~fv I 11

! doDn l'~~'::~-~~c~~,~: ~<;":':~;~,~3IQ -j 'l- f; i) j.'1 \ \...) s\-} FtPJ.:'
{~<t, 1,A3,

LJ Payee Certifleatlcn: 'b~ I: _.. '"lJ'2rt~~ i~~" -- " ?~. ......... ,
I a>tify that tho above C I,Ie:that no part e""" has paid excspt .. stated and that Tola! ~' 'T:J. L/.Cf.""Wl
the~ actually ~a and .ng, that taxes from which the State is exempt are exduded

~ '.ICt//u A , ___.Supervisor, Sponsored
DIscount

Fund
~ ...,.............. "'... TO. "liJ r;;.G . --- ~--

,- - Cornell Unive-rsity ~ ~
~ .

° Name 01 Company No' 7d •• g8 . '--5-1--
------- ------_...

FOR AGENCY USE ONLY STATE COMPTROLLER'S PRE-AUDIT

M·~7ir __ I cartify lhallhis \"OUChaf is COITtJCt and just, and payment is apptOYed, and ttle goods or S8t'<lc83 C&rUlled For Paymenl

l"llOdered et fumlshed 3111 used in C1e perftIrmance of the J3t11cia1 funcliOnS 1lld drJlj'es of INs 3900CY. -- '"Verified Nat"""""

""'"
-----~--"- Author\.l:ed Signatufe -- - Audited~~

--4f -- - -- n.. Special Apptova! fly
0'" (as Required)

-- Expendlture uquldatlcn. - -
Cost Center Code

Object
Accum

Uno
Dopt Cost Center Unit: V"

Amount Ong. Agency PO/Contract FIP
Yr Dept Statewide

I -
'dX ,'--- ._-

- -- .- ------ I
I



C02 I069 - COR."lEL L .. CPS

SUMMARY OF COSTS CONTRACTOR: CONTRACT#: C021069
DSS·3106 CORNELL UN[VERSITY CPS

CPS TERM: JAN-DEC 98

APPROVED COSTS THIS ICOSTSTO
A BUDGET CATEGORY BUDGET PERIOD DATE BALANCE

PERSONNEL $430,038.00 S34,75185 5271,14184 S158,896J6

• FRINGE BENEFITS 5146,72900 510,018.97 587,525.11 559,203.39
!EQUIPMENT (RENIAL) 520,42500 $612.05 $4,223. 95 $16,20105
EQUIPMENT (PURCHASED) $27,000.00 5000 510,73300 516,267..00
CONSUMABLE 52309400 $1,81894 55,388.28 517,705.72
STAFF 1RAVEL 564,82600 51,46257 519,65230 545,173.70
CONSULTANT $48,100..00 5000 5000 548,100..00
SUBCONTRACT> $25,000..00 SO 00 50.00 50.00 50.00
GIBER 5229,833.00 $7,74815 $68,015.. 18 5161,8n82

TOTAL DIRECT COST 5990,045.00 ,--. $56,412.53 5466,679.66 $523,365j4

B STIPENDS 5000 5000 5000 50.00
lumON AND FEES 50.00 $000 5000 $0.00
TRAVEL & PER DIEM 5277,93500 $7,821.89 5171,378.04 5106,556..96

- --1----5171,3'/8.04 c-. 5106,556.%TOTAL lRAINEE COST 5277,935.00 57,823.89 -
C. TOTAL DIRECT COSl (A&B) 51,267,440.00 $64,236.42 5638,057. 70 5629,92230

TOTAL INDIRECT COST 5762,54800 --537,93161 S389,25797 $373,29003
RAIE=

--- --
TOT AL PROJECT COS T 52,029,98800 5 I02, 168..03 51,027,31567 5 I,002,672..33

DSS3106 xis

N

8431095

52554201
55,10840

57[,517 62

PERIOD OF CLAIM:

LESS SlATE SHARE
LESS ADMINISTRATIVE SHARE

VOUCHER#:

TOTAL REIMBURSABLE IBIS VOUCHER



SEE INSTRUCTIONS ON REVEf¥i.E SlDE BEFORE COMPLETING
, 1,

STATE --, STANDARD VOUCHER Voucher No.OF

9'1'1cJ.£ 5 bNEW YORK

U-Orl9111allng Ager'lCyY1 '< ,'-
,--" I'

IOriq.. Agency Code Interest E1lgtbr::.l) ~ I4:ontntct
--( f..// / ........ '1
. /' -' r~ ;;;. "1-7UUv

PlynWnt Oata IMMI lOOI IYY) ,Iosc U,. Onty llabUlty Oal. IMM) "(DO) ,VY)

/1/3,,/:;<;[1 -~ L;) 0t)- , ,

iJ~Y" '0, I."J trgc,:_7,""j Add''''''' I Zip Code IRoute Payee Amounl MIA oat. (MM) (001 IVYI

147 436.22 /,2 ,:l ,'" , 15~OJ4 ..... · _

~Payee Name (lJmlt to 30 spaces) - lR$Code IRS Amount -
C~cn211 CniVer3ity .

Payee Name {Limit!(\ 30 spacesl Stat Type --
IndkatOr~~:=~Statistic

-Address {limit to 30 spaces) ~R.fjlnv,No. (Limit to 20 spacest

i'C 20y. IJS4 ---- ., .) ~ -,. -', c"rfi 59 ----- Refllnv,Oate -,<1M)Address (limit to 30 spaces) roO 1( I

111 30 1 99
City (lImit to 20 spaces)

,-
(Umit to 2 spaces).... J S18t.~IZip Coda

AlDan! N~ 12201 323 - 8·SJ4 <;(, '" "');;"1 ." 1 c::.

~-
Oesoipdon Oll.lal~

""'~No " items are too numerous to bII ircorporal8d lnID lhe !jock betow """"'" Un< Prioo ......"."
end Oate lNl Form AC 93 arld carry tolal fOfWW. ..' -----~--1--- T'---

Tat.a t
I

Ex;;:e:1d i t,ures:
~lG,:}94: - -11 :J

.
I

~

Lese;: ? .:::~/ S ca t,e I,·r.,,;,;, / _ ~/O Sha.ce: 52,6731 (,S: .
I

~

Le.3s 5% Admin. I
Cost: 1..0,534: 73

I

,," I
I,

1<1 ~h3~~by '::9.ctiEy t~at b the Istat
J

costs ::1;.0 L'!18G ~ Ie of , 'a'" ¥crk I

Oftice D: C~ildt'e:1 a!Jd Facti 1y Se.r'v i.ees on t,np at
I

-,ache voucher I
do,not dU91icat.a C03tS claimed Oi-~ YOUC I1crs f :Jr :\~y otl er period I

IWi:t:1ia .' c'.:>ntract Qr other lis tit',""ad any con tl" ct ttl 0 'ganL ation h~5
t&.~ Office for the same time peri.:>d." I- , I-- ,

.,- J
J,

L..-__L-..,

Tola< 1~7 1.486. i.2-- --
/7 ",' .

-(//
Discount1/".__ .

-~~-L>.. ~ Y?.!'ginia Si3.crl, Super-vis ".. '~ I . L '-' %
_! /., Sponsored Funds Acc:ount.in --

,( C i (1 Cornell UrtiV2rsit.y
Net 147,436.27

'--

Expenditure lIquldallon

Cost Center Code
Object

Accum
Ong, Agef1C)' pQ.-Contract Litle FP~mount

Dept. COSI Center Una V., y, Dept Statewide 1-.
,L, I-<;.-DOD,- '10 )<0s"'i17-, -,< ! J1 / I--! 'ijLl r 2- t--700rJ l/n"J-Jp)J 01 1 Y'v' , ~ ..

t- -

OE;PAF}TMENT



C021217-Cornell CPS

VOUCHER.:

n

PERIOD OF CLAIM:

SUMMARY OF COSTS CONTRACTOR: CONTRACT#: C021217
DSS·'] 106 Cornell University

CPS Training Projecl TERM: Jan 99 .. Dec 99

APPROVED COSTS THIS ,Lv"TS IV

A BUDGET CATEGORY BUDGET PERIOD DATE BALANCE

PERSONNEL $464,56100 539,760.. 83 5393,672 41 570,88859
FRINGE BENEFITS 5133,933.00 512,39016 5117,4.4.4.39 516,488..61
EQUIPMENT (RENTAL) 520,200..00 591327 53,409.47 516,79053
EQUIPMENT (PURCHASED) 514,20000 5000 513,946.90 5253 10
CONSUMABLE 520,669.00 51,14953 515,645.30 55,023.70
STAFF TRAVEL 577,171.00 54,19620 5.4.4,466 63 532,704.37
CONSULTANT $41,440.00 516,913 04 534,238.70 57,20UO
SUBCONTRACT> 525,000 00 5000 5000 5000 50.00
OTHER 5202,42600 512,76959 584,14848 5Il8,27752

TOTAL DIRECT COST 5974,600.00 588,092.62 5706,972.28 $267.627.72_.-

B STIPENDS 50.00 5000 5000 SQ..OO
TUmON AND FEES SO..OO 50.00 SO.OO 50..00
TRAVEL & PER DIEM 5299,768.00 5.4.4,378.05 5209,17494 590,593.06

-- --
TOIAL lRAlNEECOSI $299,768.00 5.4.4,378.05 5209,174.94 590,593.06

C TOIAL DIRECT COST (A&B) 51,274,368.00 5132,470.67 5916,14722 S358,220..78

TOTAL INDIRECT COST 5745,310.00 578,223.93 5532,74929 S212,560..71
RATE =

TOIAl PROJECT COST 52,019,67800 5210.69460 5 I,448,89651 S570,781 49

lESS 5 TA TE SHARE
LESS ADMINIS IRA nVE SHARE

TOTAL REIMBURSABLE THIS VOUCHER
70% Reimb Rate

552.673 65
510 534 73

51lU8622

DSS3106xls



---'-----------------
VouchetNo.

,;'\ t J 'l"l'./ r:/ :2
.J,t::XII". .-"

STANDARD VOUCHER
SEE INSTRUCTIONS ON REVERSE SIDE BEFORE COMPLETING

STATE
OF

NEW YORK

\C 92 (Rev 6-<:;4\,

3.J p..contract

Amount

"'. q, ~,~=----1

?riGeUnitOvann1y

Paymenl Date (MMj lD~,'., ...",(~~ lose Use Only liability Date _~~ (!?.~) {YJ~'"

1/ ( /' C() (ff' .,£h'<./

!~""lp~a~y~..""~O-i-(-·'_-..-,-.-7...:.7..!...--.:~:1'~).,..I~A~d~d~ili~OLn~aL, --,-11=ZiZi~!P~C~O~d~.:-'-----'TCIA~O=U~t~.T~p~a~Y..:-A:c::m~o~u':nt:---------'--'+--- 1M.~~.,.,.-~at,e,~~LMt1{~,D,r~..~YI

15 '0§';2C8z' f _-L . ..L__+-=~7~;"_-~.-,-;.~a~,~Q='~:}~'-:'!:"..-.---_.-------1...;:"'--'~..!...~.~-"-._{

~ Payee Name (Llmlt 10 30 spaces, IRS Code lAS Amount

CO.!"i:811 !}r.i ";i'et's 1. ,t~vc.._. . . _I_::::_:_=__:_:-+:-:_::,_.---,,:_:::-:__=_:-__,_;::;;::::~::::
::::::;:__-1

Payee Name \Llmll1o 30 spaces) - Stat Type Statistic Indlcalor..Oept IIndicator-Statewide

I-.,-,::---,..,,--.,.,....==o----- . -h~--L----L------L-
-------

Address (Limit to 30 spaces) 1iJ Relllnv No (Llmi! 10 20 spaces)

Oil ~ .....V' 11:;d - ..--.--------------------+--;,},,!-".,f--i-ii'~~~Cf:_:~,._"""f~,,~"-;;';;!n:r--._-',
} ..'''''_. . _

Address (limIt 10 30 spaces) Refllnv, Date IMM) (Om' iTY)

!--:::;:-c===c==-__==-====-:,o;;:;:--,""=;;:- -f "'-CO.:<.,_'-'.lQ'"-'f'''',O''--._---------------

City (Limit to 20 spaces) (Limit 10 2 spaces) ~ IState JZip Code

i\l-£:'anf NY' J 12201
~i2.J'7"~"";:;"'~,;,;•.::,r--'--------__O;;$CfiPliOtl of MateriaVServiclJ

Order No If 'lams ara 100 numerous to be inrolpOfated into the blOCk below

~--"~""~O~"~.-l_-----__--_-"~.~.~F~o'~m~A~C~'~3~'~"~d~"~'~~J':O~"~'~.~~~'d'-._. __f----+__- -1-----!--------..-----1

he
ic~

ce

LeS6; 5% l«imio. Cos t

Less 25~ Stac~ Share

I 1i.ereby ce'ctify t.~lat. cost,s claimed t.o the Stc~,e of M~w ¥c k: Off

of C~ildI'en &: Family services on tt3 at.t.ached voucher C~) npt

ju~licate cOsts claimed en vouch=rs fo!' )""1y otfner' per'x w't.hin

cont.!"e,ct or af~Y other contract, this or:;ani:.:atipn. has ,lith .~le Of

f::-r th'2 $:;,.me t.i.me period ..

,,
109,057. 1 10,,

27,26-1.: 23,,
5,452., 86,,,,,,,,

t,
t,,,
t,,

~-,,-/~,...,-;-,,/,-,:....) ~.?>",-':...)~_;._":::~ , . '-', ..._JL-__ t---.--I:-------~-

Dept. Cost Center Unit Var Yr

!=,PLinePO/Contract

Uquidation

%

Tm~ I
~ -!-__ ",,:,,-: ~ 0'"'1/1.,

I Discount ----r... -~/

--_.._-~-
Amount Ong Agency

Vir'jinia Si~rt'a, .5u~'2rVi30r

SpQnscr,aQ Funes AC(:O':..:.ntln:;

Chiversi ty

Dept. Statewide

Expenditure

Accum
Object

.J:i8~1
'"..; .',

~ii}

~':'.

·'of' -::

~}00fr;;;3SY

./.: ....

\.

, ,~.

!:'.' -~1,0
': .:;.;

~ :-'
1'--;
, ;:

NOV

1/

Cost Cent6f Gode

1:--: 1
I .. ' ;

I

AGENCY



C021840··Cornell CPS

VOUCHER#:

PERlOD OF CLAIM:

n

SUMMARY Of COSTS CONTRACTOR: CONTRACT#: C021840
OCFS-3106 Cornell University

Child Protective Services TERM: Jan 00 - Dec 00

APPROVl:D t;UST~ THIS ,--O~TSTO

A BUDGET CATEGORY BUDGET PERIOD DATE BALANCE

PERSONNEL 5501,20100 538,199.63 5330,93945 5170,26155
, FRINGE BENEFITS 5156,877..00 512,57134 5105,02896 551,84804

EQUIPMENT (RENTAL) 521,02500 527000 54,18996 516,835.04
EQUIPMENT (PURCHASED) $14,200.00 5000 57,09800 57,10200
CONSUMABLE $22,79600 52,326..72 512,270.11 510,52589
STAFF TRAVEl $90,02900 52,034.99 537,26776 552,76124
CONSULTANT 532,20000 5000 50.00 532,200.00
SUBCONTRACT> 525,000 00 5000 5000 $000 50.00
OTHER 5283,08700 59,194.75 586,950 18 $196,136..82

TOTAL DIRECT COST 51,121,415.00 564,597.43 5583,744.42 5537,670.58.
B ST[PENDS 5000 5000 $000 5000

TUmON AND FEES 50.00 5000 $0.00 $0..00
TRAVEL & PER DIEM 5292,62000 $2,72177 5142,242.79 $150,377.21

- ..
TOTAL TRAINEE COST 5292,620.00 52,721.77 5142,242.79 $[50,377.21

C. TOTAL DIRECT COS T (A&B) 51,4 14,035..00 567,31920 5725,98721 5688,04779

TOTAL INDIRECT COST 5866,036.00 541 73790 5445,71131 5420,324.69
RATE~

-- ------
TOTAL PROJECT COST 52,280,07100 5109,05710 51,171,69852 51,108,37248

LESS STA TE SHARE
LESS ADMINISTRATIVE SHARE

TOTAL REIMBURSABLE THIS VOUCHER
75% Reimb Rate

527 264 28
5545286

$7633997

DSS3106 xis



~... SEE INSTRUCTIONS ON REVERSE SIDE BEFORE COMPLETING

AC!t2 (Rell.. 6194) .•
STATE

<I~ ~.~~~: - STANDARD VOUCHER Voucher No
OF

/1)b~J-CfNEW YORK I

IJ Originating Agency New York Stat.e Office of IOfig. Ageo~900e . Interest Eligible(, . y..:p-Contract

Children & Family serviCe :;J) 000 "C cit;,. _. ,-
Payme~i:;ll .\MM) (DO) (YY)loscUseOnIy Liability Date-' I ,t 'C~{~1~~fJC)(

03 /3 dd-- c'~~ =rute Payee Amount -1MIRX"I·r~YY)IflP,yee'O ~Tti<:m., z;pcoo. .

664 302.4215-,0532082 " 10: ' ..,_lITPayee Name (limit 10 30 spaces) IRS Code IRS Amount 03/06/0..(. Cornell University
Payee Name (limit 10 30 spaces) staspe Statistic ] IndlC8tor"0:::::=.Etor'Stat6wide

,-- - "
~ Aefllnv. No (limit to 20 spaces)

- ..-'--Address (limit to 30 spaces)
I·

PO Bm" 1354 323-S021 C022508 ." ", -Address (UfTlit to 30 spaces) Retllnv" Date (MM) (DO) {YY]

07 I 31 101
----!..._,~,.,

(limit to 2 spaces) -. IS.;; 17J;?C: .
City (limit to 20 spaces)

Albanv 323-8638 S021 2250 615
2J Purchase Description of MalariaVSarvice

AmountOrder No If il8ms am too numerous to be incQrporated into the block below CllJantity UM Price
and Date usa FOflTI AC 93 and carry 10taI forwaJl1 - ,_...

l:C)~)DZ
,

Total Expenditures: 949,003' 46,
(C,:J,)Sttr 1

Less 25% Sti>te Share 237,2$0: 87,
<::> ,-- Le'!" 5% Admin. Cost 4'7,450' 17. ,
lh' , !,
~- ,

~,

~~ ,
2: I 11?!='€by certify that costs claimed to the Sta Ie of Ne Iw Yo> t< Offi fa

I
1...'. ~.

of ehildren &. Fallli.ly services on the att,ached Ioucher flo ne It I
I

dUP"l,jcate costs claimed on vouchers for any ot ~. pedPeJw1J&hin t i'e 1,
: codi;l-act or any other contract this organizati< In has, I'-th t /1e Off ce 1

forahe same time period. ,,,,

t iH\/:/7 (j'u S';=L. J7,7J-I,2,(j)
,

Ii) ((1 tJ I/' (1;:
,,

.. , -I-

Total 664,302. 42

;l !-' '--_...-
/ .

Discount/" '~," Virginia Sierra, Supervisor{~. .... ~......C! I//.:t
_... /£./

/ Sponsored Funds Accounting %

.0:'/ /cl --------
Cornell University

I
No! 664,392. 42

---'-

AGENCY



C022508

VOUCHER#:

PERIOD OF CLAIM: 1101-7/31

1

N

SUMMARY OF COSTS CONTRACTOR: CONTRACT#: C022508
OSS··3106 CORNELL

UNIVERSITY TERM: II 110 H2I3 1101
CPSTI

APPROVEIJ CO~IS THIS COSTS TO

A. BUDGET CATEGORY BUDGET PERIOD DATE BALANCE

PERSONNEL $657,663.00 $236,18728 $236,187.28 $421,475..72
FRINGE BENEFlTS $216,437..00 $76,095.58 $76,09558 $140,34142

, EQl,JIPMENT (RENTAL) $37,875..00 $000 $0.00 $37,8750ll
EQUIPMENT (PURCHASED) $14,200..00 $6,98300 $6,983.00 $7,217..00
CONSUMABlE $22,979.00 $11,49426 $11,49426 $11,484 74
S IAFF TRAVEL $127,886.00 $37,42505 $37,425..ll5 $90,460.95
CONSUlTANT $42,30ll00 $0.00 $llOO $42,300..00
SUBCONTRACT> $25,.00000 $000 $0.00 $000 $0.00
01 HER $345,202.00 $125,74676 $125,74676 $219,45524

lOTAL DIRECT COS T $1,464,542.00 $493,931.93 $493,931.93 $970,610.07--
B SIlPENDS $000 $000 $000 $0.00

TUITION AND FEES $000 $0.00 $000 $000
TRAVEL & PER DIEM $334,998.00 $94,545..18 $94,54518 $240,45282

IOTAL TRAINEE COST $334,998.00 $94,545.18 $94,545.18 $240,452.82

C lOTAL DIRECT COST (A&B) $1,799,54000 $588,477 11 $588,477..11 $1,211,06289

TOTAL INDIRECT COST $1,115,780.00 $360,526.35 $360,52635 $755,25365
RATE~ -
IOTAL PROJECT COST $2,915,320.00 $949,00346 $949,00346 $1,966,31654

LESS STATE SHARE
LESS AOMINIS TRA I1VE SHARE

TOTAL REIMBURSABLE THIS VOUCHER

$237,250.. 87
$47,450..l7

$664,302.42

OSS3106 xis



SEE INSTRUCTIONS ON REVERSE SIDE BEFORE COMf'Lt: • INti

;}L(J./Ic
""""'=,..-----,STATE

OF
NEW YORK

---------"""T"N;:-==~--"""'T~~=~~~"""""'~ES':::'P'""---_llJ Originating Agency

N'lS Office of Childx'an and

AC 92 (Rev 6194)

--

2250

Payee Name (Umit t(130 spaces) Stat Type Statlstlc Indicator-Dept IIndicator-StatewIde

DbJ-".-G·-E-ii'..i-nar1.·24.-al-Afrai.r;·s
I-;A::;dd'f.,::e::,,"(i'i,,2·m;;it"'o~30;C'':'P'','''oe'':,Tj ""'""'~=""''-''''----------_.''-----+.~", 'R>:e"fI'>:':7'.N7.0!-';;(L";m=;'""::o"',"o::,p=,::c::.,:cj.L------ .

3:;1j.......l?il:le--T~--R::i.. 323-S011 Re03 C02.J013
:~C_~__.-1

AddreSS)Umit t,e; 30 space~} , ~ . Ref/lnv, Date (MM) (00) (YY)

/'., 6t'Y- ! !.> 'f 111 30 102."-';7'±=-==:;-:---r<c.=oc=-=,--,----. --....---"-"--='--'=-.--...--.-----t
City {Limit to 20 spaces) . (Limitto2spaces)~ IState IZIp Code /d,..<o/ ' .
It..b:at~a- !fLl::'i7?i- ~/ f\JY I 143~&i'f}-· 323-8Q30

Amount

"3, J73.
1.:: ,866 ..

63"-163,,

Price

-..--+-----,------1
Net ~~1 t 124.l--.--'-'-'-_--'. . _

UnitQuanHty

Vi:rqini::: Sierra, SUpervisor
Sponsor8·':: F'unds A.L.--c.'O~.lnti,ng

Univers i tvCornell

/"

:<~'1;2~~o/)a;

25% State Si1ar"e
5% Adl1in '. Co? t

L~3S;

Less:

I hereby certify t!lat: cost.:; claimed t.o the N""{~ Officf of
Children and Family Services on the attached '" oljcher do nc t
duplicat.e custs claimed on vouch€:~rs for any or he!' pe" iad 1< it-hin
the contract or for any ot.her cont:r::1ct this {) ganiza;. ion 1" as
\lith t.he Of-fio:: for th.3 same t.h{lo-~ perIod.,

CG23~i13

~ Purchase Oascriptkm ot MatariaVSlIrvice
Order No II Jtarrt$ are 100 numerous to be incorporated into the block be-Iow
and Date usa Form AC 93 and carry tolal forward. ---+----f---1-c--f-.----.-,--
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'-- J . ._ ----------------.-.L.--'---'---f---t---.--..--'--

Tata! ';'4 / 424. 19
1--..-.-1---'-.-----

Discount

Expendituref---
Cost Center Code

---,-
Dept. Cost Center Unit Var Vr

"l (.:, '''S..)-.e1'V7f l.) l..,,fi (:.-1.,
~M

A:" (2 'rih I () I) j
~~ /,.,/,'

Object
AcclJm

Dept Statewide
Amount

liquidation ,/'~, rot.
Orig. Agency

DEPARTMENT



OSC PAYMENT DATE
VOUCHER#:

n

2427518

OSC JV#
PERIOD OF CLAIM: Nov-02

SUMMARY OF COSTS CONTRACTOR: CONTRACT #: C023013
DSS··3106 CORNELL. UNIV.

RC03 TERM: 1/1/02-12/31/02

APPKOVt:u I l-U" I" I HI" l-U"l" IU

A BUDGET CATEGORY BUDGET PERIOD DATE BALANCE

PERSONNEL $231,61300 $12,83601 $231,43645 $17655
FRINGE BENEFITS $77,70500 $4,67743 $75,775.80 $1,92920
EQU1PMENT (RENTAL) $15,60000 $000 $10,65386 $4,94614
EQUIPMENT (PURCHASED) $5,74000 $59500 $2,027.50 $3,71250
CONSUMABLE $7,354.00 $89256 $5,42383 $1,93017
SfAFF TRAVEL $51,40700 $4,57308 $56,54770 ($5,14070)
CONSUL.TANT $8,00000 $000 $0.00 $8,00000
SUBCONTRACT> $25000.00 $000 $000 $0.00 $000
OTHER $120,94900 $9,09089 $109,63557. $11,31343

TOTAL DIRECT COST $518,368.00 $32,664.97 $491,500.71 $26,867.29
-

B STIPENDS $000 $000 $000 $000
TUITION AND FEES $000 $000 $000 $000
TRAVEL. & PER DIEM $102,248.. 00 $6,631 62 $27,04239 $75,20561

--- $102,248.00 $27,042.39 -- $75,205.61TOTAL TRAINEE COST $6,631.62 .
C TOTAL DIRECT COST (A&B) $620,61600 $3929659 $518,543.10 $102,07290

TOTAL INDIRECT COST $379,37800 $24,16740 $318,02302 $61,35498
RATE =

..-

TOTAL. PROJECT COST $999,99400 $6346399 $836566 12 $163,427.88

'---- ,. -
LESS STATE SHARE $15,86600
L.ESS ADMINISTRATIVE SHARE $3,17320

TOTAL. REIMBURSABLE THIS VOUCHER $4442479
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paYeb::a~e (limit t(\30 spaces) -===="--------+.Sta=1.T:Ty=pe:-r.:s:::'a7.lI":;';:"c---''In:::d;;;lca::;':::o,::;.o.;:p:;1.-''l,n:::d;;:,ca::;,:::o:""S;;;,,:::,.:::wIUde:--l

1-:-:;-="""'===------,-----------+.cr=~.L.;;_;==_o;;;_:_:_=-+-Address (@mitto 30 spaces) 2J Aefrtnv. No.. (Umit to 20 spaces} .

Division of Financial Affairs 323-S012 0023295
Address (Umll to 30 spaces) Aef/lnv, Date (MM) (DO) (VY)

341 Pine Tree Rd 03 I 02 I 04
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City (limit to 20 spaces) (Umit to 2 spaces) ~ IState IZIp Code

Ithaca , NY I 14850-2820
~ Purchase .De:;crlption of MaterlallServlcEJ

Order No If items are [00 num'eroll91o be incorporated into \lle block below
and DatQ use Form AC 93 and carrv total forwaro.

Quantlty Unit Amount

.--I-----,..c.-,r--~

0023295 'rotal El<pendi tures

J;,egs,
lEss,

L' ,

25% Stata Share :\011121.3~
SO,& Administrat.ive Co ~ 1~~ ~

'0'" "6\

gTr~P ~
l.,hel'eby certify t,hat C{~ts c~iAM,;d tc e State of
Ne:w York Office of Chiid.~andQJamilY >rvipes pn
qttached voucher' do not d ~cate co clai",ed pu
vouched fOI' any other per ~~-t he contrac~
this organization has with the VLL,ce of the sam!'>
tIme pedod.

."------, -
Total. 92,216• 27

Discount ;~

Virginia Sierra, Supervrsor
% ,

Sponsored Funds A=ounting - ----~-

Cornell University
Ne' 92,246. 27.-
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--:?~ CONTRACT MANAGf:MEr"
. SPECIALIST

- expenditure - L1quldatlon --
Cost Center Code

Object Accum

Dept. . Cost Center Unit V" y, Amount Orig Agency PO/Contract Line F/P
Dept Statewide
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VOUCHER#:
OSC PAYMENT DATE

PERIOD OF CLAIM:

n

;)421808
OSCJV#

Dec-03

SUMMARY OF COSTS CONTRACTOR: CONTRACT #: C023295
DSS-3106 CORNELL UNIV

RC03 TERM: 1/1/03-12/31/03

'-'v<>'<> IHI::; ,-,u<>,<> IV

A BUDGET CATEGORY BUDGET PERIOD DATE BALANCE

PERSONNEL $295,295.00 $19,73678 $286,220.94 $9,074..06
FRINGE BENEFITS $107,605.00 $7,456.. 35 $107,17954 $42546
EQUIPMENT (RENTAL) $16,500..00 $91000 $10,52500 $5,975.00
EQUIPMENT (PURCHASED) $5,900..00 $000 $0..00 $5,900..00
CONSUMABLE $10,01000 $0.00 $9,58884 $421.16
STAFF TRAVEL $107,138.00 $4,68315 $77,05354 $30,084 46
CONSULT:ANT $35,000.00 $0..00 $7,102..69 $27,89731
SUBCONTRACT> $25,000 00 $0.00 $0.00 $000 $0.00
OTHER $125,771..00 $46,32067 $133,965.19 ($8,19419)

TOTAL DIRECT COST $703,219.00 $79,106.95 $631,635.74 $71,583.26

B STIPENDS $0.00 $0.00 $0..00 $000
TUITION AND FEES $0.00 $0.00 $0.00 $000
TRAVEL & PER DIEM $71,783.. 00 $8,009.88 $72,01130 ($22830)

TOTAL TRAINEE COST - $71,783.00 $8,009.88 $72,011.30 ($228.30)

C TOTAL DIRECT COST (A&B) $775,002.00 $87,116.83 $703,847.04 $71,354..96

TOTAL INDIRECT COST $474,998.00 $44,663.. 55 $423,829..63 $51;16837
RATE =

TOTAL PROJECT COST $1,250,000.00 $131,78038 $1,127,47667 $122,52333

LESS STATE SHARE
LESS ADMINISTRATIVE SHARE

TOTAL REIMBURSABLE THIS VOUCHER

$32,945.10
$6,58902

$92,246.27



FiP

72,464.93

Amounl

Ilndlcator<Statewlde

Ctleck If ContInuation1o<m._o

By

PMoo

Total

IndlcalQr.Depl

Spadal Appl"oval
(as Requlred)

Quantity Unit

Statlsllc

323-8636-S013

T""

Stat. Type

osc

(limit to 2 spaces) -to stateTZ'P Code-

NY 14850-2820

Dale

Expenditures
25% Cost Shale

5% Administrative Costs

::r
c
o~

:::;2I hereby certify that costs claimed to th. St'lte of
New York Office of Children and Fam"ly Se ViCES on

O~attached voucher do not duplicate ccsts c aimE~ on
;:.voucher~ for any othel pel iod wi thir the (ont, k>ct
:;:this organization has with the Offic e of he sk>me
(Gtime period.
",J

Total
Less:
Less:

City (Umit to 20 spaces)

Ithaca

Address (Umillo 30 spaces) ;iJ Ref/lov, No, (limit to 20 spaces)

341 Pine Tree Rd ..~.--------,-_. __L.,.Q~llii6....=,....,=,,3<':l?~':l--,B6.Rh':l36.h --l...<FCli.uD"a....l -1
Address (limit to 30 spaces) Ref/lnv, Date (MM) {DO} (VY)

0503 1 05

Payee Name (limit to 30 spaces)

Division of Financial Affairs

C023766
12/1/04
to

12/31/0<

I I By

Payment Date ~It~l ,~ OSCUseOnly LlabllftyDate (Mii (3l ,/(6L/.-
~payee 10 Additional I Zip Code TRouts Payee Amounl IMIR Date tMM) (DO) (VY)

15-0532082 $72,464.93 I d$; Jo?'IdY
[fPayee Name (Umit to 30 spaces) -- IRS Code IRS Amount

COlnell UniVeI'sitv Statutoly

2.J 'urchasa Description of MatariallServlca
Order No If items are too numerous to be incorporated Into the block below

1---=""":::::D~".:"_+- .!!~!!'~F~~~A~C.";93"'~""~OU~2'C!to~t.!!.'~o""'"~~'--"------I-----~---4._---I----------r--.-
I

103,52~.33

(25,880.33)
(5,17~.07),,

I,,,,
I,

he ,,,
I
I
I,,,,
I,
I

SEE INSTRUCTIONS ON REVERSE SIDE BEFORE COMPLETING f2-C 0 3 ~ u " ,
STATE ..r -, <J I l7.':>hb

.~~"~ ,. NEWO;ORK STANDARD VO~~l'~~?~ dt/J(r:u~/oo7
UJ Originating Agency TOri9,~~~a;,..,. Interest Ellglbl~ (YjN) ~ ~ont;a~--")/'\ / /

NYS Children and Family Services c:J0UV f:,f/ Ul 0<.:) Jtd~

• -------~- __~Ex~pe~nd~II~U..~ Uqu...t!<>n .""• -- -.-.~---"-.------y----=r==:::..- ........i\H:..H!_"T""-_1
CostCantarCode Accum :,,;'J I} Vh.
Cost Center Unlt Var Yr Object Dapt. Statewide Amount Orlg. Agency PO/Contract ...,_ 1 ~ tt~

··-J,..::...f-:IIl,:j+C''''''''''''5&l'<-=-fR-+h.l:t'~~=~+--<-:;l-9-%",-...,-W,F""----1Lo£I-,If)fO I/!O:J-??k' /}1)) / ~

Net 72 ,464.93_, .--=~='::=!::_=:_::_::==::=_:::==_--l

~...:...---.~ _"_".F!C0~R~A~G!OEN!:!'C~Y~US~E~O!:!NL!:.Y!...-____,,.._-.,_______,____,-__,_-_!_-=STATE COMPTROLLER'S PRE-AUDIT
Mef~aived I cert1fy that this voucfJef Is corracl and Just, and payment is approved. 8l1d the goods Of services Ceftified For Payment

~ rond6rad orfumishEd are tor use in ttw performance of the official functions and duties 01 this I _--,==-___ ~
agency r Verified Net Amount

,__,_t/~L~_7.lj.....l{~oS:....I ------'-----A~"'-ho-"~·'ed-S-ig-"'-I"-'.-------·----'1---,-=--1
~~ Audited

rl';~;"Ln



PER APPROVED BUDGET MODIFICAnON DATED 3122105 n

VOUCHER#:
OSC PAYMENT DATE

PERIOD OF CLAIM:

5421007
OSCJV#

Dec-04

SUMMARY OF COSTS CONTRACTOR CONTRACT#: C023766
DSS..3106 CORNELL UNIV

RC03 TERM: 1/01/04-12/31/04

vV,> I '> I Ml'> IvV,>I,> IV

V'-. BUDGET CATEGORY BUDGET PERIOD DATE BALANCE

PERSONNEL $377,730..00 $33,52384 $379,288..92 ($1,558.92)
FRINGE BENEFITS $152,390.00 $12,96591 $152,718.. 35 ($32835)
EQUIPMENT (RENTAL) $12,891.00 $3,330.00 $8,861.50 $4,029.50
EQUIPMENT (PURCHASED) $000 $0.00 $4,030.00 ($4,03000)
CONSUMABLE $11,430..00 $3,477..60 $11,430..60 ($060)
STAFF TRAVEL $60,97300 $3,505..80 $60,972 69 $0.. 31
CONSULTANT $17,08600 $0.00 $17,085..75 $0.25
SUBCONTRACT> $25,000..00 $000 $0.00 $0.00 $0..00
OTHER $81,96600 -$20,973.69 $79,819.72 $2,146..28

TOTAL DIRECT COST $714,466.00 $35,829.46 $714,207.53 - $258.47

B STIPENDS $000 $0.00 $0.00 $000
TUITION AND FEES $0..00 $000 $000 $0..00
TRAVEL & PER DIEM $71,698.00 $29,27830 $71,698.58 ($058)

TOTAL TRAINEE COST $71,698.00 $29,278.30 $71,698.58 ($0.58)

C TOTAL DIRECT COST (A&B) $786,164..00 $65,107. 76 $785,90611 $25789

TOTAL INDIRECT COST $463,83600 $38,413 ..58 $463,684 60 $15140
RATE =

TOTAL PROJECT COST $1,250,000.00 $103,521.34 $1,249,590..71 $40929

LESS STATE SHARE
LESS ADMINISTRATIVE SHARE

TOTAL REIMBURSABLE THIS VOUCHER

$25,88033
$5,176.07

$72,46494
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Appendix A3
Rev,,04128103

Federal Assurances and Certifications

Certain of these assurances may not be applicable to your project or program, If you have questions, please contact the Office of I
Family and Children Services. _, _

As the duly authorized representative of the applicant, I assert that the applicant:

I, Has the legal authority to apply for Federal assistance and the institutional, managerial and financial capability (including funds
sufficient to pay the non··Federal share of project cost) to ensure proper planning, management and completion of tbe project described
in this application,
2, Will give the awarding agency, the Comptroller General of the United States and, if appropriate, the State, through any authorized
representative, access to and the right to examine all records, books, papers, or documents related to the award; and will establish a
proper accounting system in accordance with generally accepted accounting standards or agency directives
3. Will establish safeguards to prohibit employees from using their positions for a pUlpose that constitutes or presents the appearance
of personal or organizational conflict of interest, or personal gain,
4, Will initiate and compl~te the work within the applicable time frame after receipt of approval of the awarding agency,
5" Will comply with the Intergovernmental Personnel Act of 1970 (42 USc. §§4728·4763) relating to prescribed standards for merit
systems for programs funded under one of the 19 statutes or regulations specified in Appendix A of OPM's Standards for a Merit
System of Personnel Administration (5 CFR. 900, Subpart 1')"
6" Will comply with all Federal statutes relating to nondiscrimination These include but are not limited to (a) Title VI 01 the Civil
Rights Act of 1964 (p L. 88-352) and Executive Order' Number 11246 as amended by EO. 11375 relating to Equal Employment
Opportunity, which prohibits discrimination on the basis of race, color or national origin; (b) Title IX of the Education Amendments
of 1972, as amended (20 U.s.C, §§1681-1683, and 1685..1686), which prohibits discrimination on the basis of sex; (c) Section 504 of
the Rehabilitation Act of 1973, as amended (29 U.s.C. §794), which prohibits discrimination on the basis of handicaps; (d) the Age
Discrimination Act of 1975, as amended (42 U.Se. §§6101-61O7), which prohibits discrimination on the basis of age; (e) the Drug
Abuse Office and Treatment Act of 1972 (pL 92-255), as amended. relating to nondiscrimination on the basis of drug abuse; (f) the
CompICbensive Alcohol Abuse and Alcoholism Prevention, Treatment and Rehabilitation Act of 1970 (p.L. 91-616), as amended,
relating to nondiscrimination on the basis of alcohol abuse or alcoholism; (g) §§523 and 527 of the Public Health Service Act of 1912
(42 US.C. §§29O dd-3 and 290 ee-3), as amended, relating to confidentiality of alcohol and drug abuse patient records; (h) Title vm
of the Civil Rights Act of 1968 (42 USC §§3601 et seq.), as amended. relating to nondiscrimination in the sale, rental or fmancing of
housing; (i) any other nondiscrimination provisions in the specific statute(s) under which application for Federal assistance is being
made; and, (j) the requirements of any other nondiscrimination statute(s) which may apply to the application
7" Will comply, or has already complied. with the requirements of Titles II and ill of the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970 (pL 91-646) which provide for fair and equitable treatment of persons displaced or whose
property is acquired as a result of Federal or federally-assisted programs, These requirements apply to all interests in real property
acquired for project purposes regardless of Federal participation in purchases
8, WiU comply, as applicable, with provisions of the Hatch Act (5 USC §§1501-1508 and 7324-7328) which limit the political
activities ofemployees whose principal employment activities are funded in whole or in part with Federal funds,
9, Will comply. as applicable, with the provisions of the Davis-Bacon Act (40 USc. §§27OO to 2700-7), the Copeland Act (40 U.sc.
§276c and 18 U.S"C. §874), and the Contract Work Hours and Safety Standards Act (40 U.s C §§327-333), regarding Iahor standards
for federally assisted construction subagreements,
10. Will comply, if applicable, with flood insUlance purchase requirements of Section 102(a) of the Flood Disaster Protection Act of
1973 (pL 93.. 234) which requires recipients in a special flood hazard area to participate in the program and to purchase flood
insurance if the total cost of insurable constroction and acquisition is $10,000 or more
II, Will comply with environmental standards which may be prescribed pursuant to the following: (a) institution of environmental
quality control measw'es under the National Environmental Policy Act of 1969 (pL. 91-190) and Executive Order (EO) 11514; (b)
notification of violating facilities pursuant to EO 11738; (c) protection of wetlands pursuant to EO 11990; (d) evaluation of flood
hazards in floodplains in accordance with EO 11988; (e) assurance of project consistency with the approved State management
program developed under the Coastal Zone Management Act of 1972 (16 USc. §§1451 et seq); (f) conformity of Federal actions to
State (Clean Air) Implementation Plans under Section 176(c) of the Clean Air Act of 1955, as amended (42 US.C. §§7401 et seq);
(g) protection of undergroUl)d sources of drinking water under the Safe Drinking Water Act of 1974, as amended (pL. 93-523); and,
(h) protection ofendangered species under the Endangered Species Act of 1973, as amended (fL. 93- 205).
12. Will assist the awarding agency in assuring compliance with Section 106 of the National Historic Preservation Act of 1966, as
amended (16 u,S.,c, §470), EO 11593 (identification and protection of historic properties), and the Archaeological and Historic
Preservation Act of 1974 (16 U.S C. §§469a..1 et seq),
l3. Will comply with the Lead··Based Paint Poisoning Prevention Act (42 U.S.,c, §§4801 et seq) which prohibits the use of lead-based
paint in construction or rehabilitation of residence structures,
14. This contract is funded In whole or pari with federal funds under the CDFA No(s) shown on the first page of Appendix C or Appendix
X for renewals.. OCFS Is a pass .. through entity of these federal funds. As a recipient of these federal funds. the Contractor may be
determined, as shown on the first page of Appendix C or Appendix X for renewals, to be a sub-recipient of federal sssistance Sut>·



reclplents of federal funds have the respoosibility of reporting to OCFS in addition to the sub-reclplent's responsibility to file reports with
the federal clearinghouse designated by Office of Management and Budget (OMB). If this contract wiU require the Contractor to elCp6nd
$300,000 or more of federal funds from this contract or ill total with other cootracta or grants of federal funds or asslstaoce 10 the
Contracto(s fiscal year, regardless 01 the source of the fUnding, the Contractor is fllquired to comply with the terms and provisions of
the OMB CIrcular A-l33 The Contractor will ootify OCFS if 11 reasonably elCp6c\S to elCp6nd the sum of $300,000 offederaUy derived
funds, 10 lis fiscal year, as soon as it has notice of awards, grants or contracts totaling $300,000 in federal funds but 10 no event tater
than the close of the calendar year. The Contractor will have an audll perfonned pursuant to the requirements of OMB Clroular A·l33
and provide OCFS with the required reports within 30 deys of the Coolracto(s receipt of the Iodependent audit report or within 9 months
after the close 01 the Contracto(s fiscal year, whichever event Is sooner.
IS. Certifies that Public Law 103-227, Part C - Environmental Tobacco Smoke, also known as the Pro-Children Act of 1994 (Act).
requires that smoking not be permitted in any portion of any indoor facility owned or leased or contracted fOl by an entity and used
routinely or regularly for the provision of health, day care, education, or library services to children under the age of 18, if the services
are funded by· Federal programs either directly or through State 01 local governments, by Federal grant, contract, loan, or loan
guarantee. The law does not apply to children's services provided in private residences, facilities funded solely by Medicare 01·

Medicaid funds. and portions of facilities used for inpatient drug or alcohol treatment. Failure to comply with the provisions of the
law may result in the imposition of a civil monetary penalty of up to $1000 per day and/or the imposition of an administrative
compliance order on the responsible entity. By signing and submitting this application the applicant/grantee certifies that it will
comply with the requirements of the Act The contractor/grantee further agrees that it will require the language of this certification be
included in any subawards which contain provisions of children's services and all subgrantees sball certify accordingly
16A L By signing andlo1 submitting this application or gr·ant agreement, the grantee is providing the certification set out below 2.
The certification set out below isa material representation of fact upon which reliance is placed when the agency awards the grant, If
it is later determined that the grantee knowingly rendered a false certification, or otherwise violates the requirements of the Drug-Free
Workplace Act, the agency, in addition to any other remedies available to the Federal Government, may take action authorized under
the Drug-Free Workplace Act. 3 For grantees uther than individuals. Alternate I applies. For grantees who are individuals, Alternate
II applies. 5. Workplaces under grants, for grantees other than individuals, need not be identified on the certification Ifknown. they
may be identified in the grant application. If the grantee does not identify the workplaces at the time of application, or upon award, if
there is no application, the grantee must keep the identity of the workplace(s) on file in its office and make the information available
for Federal inspection. Failure to identify all known workplaces constitutes a violation of the grantee's drug-free workplace
requirements. 6 Workplace identifications must include the actual address of buildings (or parts of buildings) or sites where WOlk
under the grant takes place.. Categorical descriptions may be used (eg. all vehicles of a mass transit anthority or State higbway
department while in operation, State employees in each local unemployment office, perlmmers in concert hslls or radio studios). 7.. If
the workplace identified to the agency changes during the perlormance of the grant, the grantee shall inform the agency of the
change(s), if it previously identified the workplaces in question (see paragraph five). 8. Definitions of terms in the Nouprocurement
Suspension and Debarment common rule and Drug..Free Workplace common rule apply to this certification. Grantees' attention is
called, in particular, to the following definitions from these rules: Controlled substance means a controlled substance in Schedules I
through V of the Controlled Substances Act (21 US.C 812) and as further defined by regulation (21 CPR 1308.11 through 1308 15);
Conviction means a finding of guilt (inclnding a plea of nolo contendere) or imposition of sentence, or both, by any judicial body
charged with the responsibility to determine violations of the Federal or State crimiual dIug statutes; Criminal drug statute means a
Federal or non-Federal crimiual statute involving the manufacture, distribution, dispensing, use. or possession of any controlled
substance; Employee means the employee of a grantee directly engaged in the performance of work under a grant, including: (i) All
dire!:! charge employees; (ii) All indirect charge employees nnless their impact or involvement is insignificant to the performance of
the grant; and, (iii) Temporary personnel and consultants woo are directly engaged in the perfomlanCe of work under the grant and
who are on the grantee's payroll. This definition does not include workers not on the payroll of the grantee (e..g. volunteers, even if
used to meet a matching requirement; consultants or independent contractors not on the grantee's payroll; or employees of
subrecipients or subcontractors in covered workplaces).
16B Alternate I (Grantees Other Than Individnals). L The grantee certifies that the applicant will, or will continne to, provide a
drng..free workplace in accordance with 45 CPR Part 76 by: (a) Publishing a statement notifying employees that the uulawfnl
manufacture, distribotion, dispensing, possession or use of a controlled substance is prohibited in the grantee's workplace and
specifying the actions that will be taken against employees for violation of such prohibition; (b) Establishing an ongoing drug··free
awareness program to inform employees about: (I) The dangers of drug abuse in the workplace; (2) The grantee's policy of
maintaining a drug-free workplace; (3) Any available drug counseling. rehabilitation. and employee assistance programs; and (4) The
peualties that may be imposed upon employees for drug abuse violatlons occurring in the workplace; (c) Making it a requirement that
each employee to be engaged in the perlormance of the grant be given a copy of the statement required by paragraph (a) above; (d)
Notifying the employee in the statement required by paragraph (a) above, that, as a condition of employment under the grant, the
employee will-(I) Abide by the terms of the statement; and (2) Notify the employer in writing of his or her conviction for violation of
a criminal drug status occurring in the workplace no later than five calendar days after snch conviction; (e) Notify the agency in
writing within ten calendar days after receiving notice under paragraph (d)(2) from an employee or otherwise receiving actual notice
of snch conviction. Employers of convicted employees must provide notice, including position title, to every grant officer 01· other
designee on whose grant activity the convicted employee was working. uuless the Federal agency bas designated a central point for
the receipt of such notices. Notice shall include the identification number(s) of each affected grant; (f) Taking one of the following
actions, within 30 calendar days of receiving notice under paragraph (d)(2), with respect to any employee woo is so convicted- (I)
Taking appropriate personnel action against sucb an employee, up to and including termination. consistent with the requirements of
the Rehabilitation Act of 1973. as amended. or (2) Requiring such employee to participate satisfactorily in a drug abuse assistance or



rehabilitation program approved for such purposes by a Federal, State, or local health. law enforcement, or other appropriate agency;
(g) Making a good faith effort to continue to maintain a drug-free workplace through implementation of paragraphs (a), (b), (c), (d),
(e), and (f). For purposes of paragraph (e) regarding agency notification of criminal drug convictions, the DIillS has designated the
following central point for R>Ceipt of such notices: Division of Grants Policy and Oversight, Office of Management and Acquisition,
Department ofHealth and Human Services, Room 517-D, 200 Independence Avenue, SW., Washington, D.C, 20201
I6C. Alternate IT (Grantees Who Are Individuals). L lhe grantee certifies that, as a condition of the grant, he or she will not engage
in the unlawful manufaclW'e, distribution, dispensing, possession, or use of a controlled substance in conducting any activity with the
grant; 2. Ifconvicted ofa criminal drug offense resulting from a violation occurring during the conduct of any grant activity, he or she
will report the conviction, in writing, within 10 calendar days of the conviction, to every grant officer or other designee, unless the
Federal agency designates a central point for the receipt of such notices When notice is made to such a central point, it shall include
the identification number(s) of each affected grant
17.. Certifies that Title 31, United States Code, Seelion 1352, entitled ''Limitation on use of appropriated funds to influence certain
Federal contracting and financial transactions," geuerally prohibits recipients of Federal grants and cooperative agreements from using
Federal (appropriated) funds for lobbying the Executive or Legislative Branches of the Federal Government in connection with a
SPECIFIC grant or cooperative agreement. Seelion 1352 also requires that each person who requests or receives a Federal grant or
cooperative agreement must disclose lobbying undertaken with non-Federal (non··appropriated) funds The requirements apply to
grants and cooperative agreements EXCEEDING $100,000 in total costs (45 CPR Part 93). The undersigned (authorized official
signing for the applicant organization) certifies; to the hest of his or her knowledge and helief that: (I) No Federal appropriated funds
have been paid or will he paid, by or on behalfof the undersigned, to any person for influencing 01 attempting to influence an officer
or employee of any agency, a Member of Congress, an officer or employee ofCongress, or an employee of a Member ofCongress in
connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the enleting
into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement (2) If any funds other than Federally appropriated funds have been paid or will he paid to any
person fOI influencing 01 attempting to influence an officer or employee of any agency, a Member of Congress, an officer 01 employee
of Congress, or an employee ofa Memher of Congress in connection with this Federal contract, grant, loan, or cooper·ative agreement,
the undersigned shall complete and submit Standard Form-LLl, "Disclosure of Lobbying Activities," in accordance with its
instructions. (Ifneeded, Standard Form-UL, "Disclosure of Lobbying Activities," its instructions, and continuation sheet are included
at the end of this application form.) (3) The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including sobcontracts, subgrants, and contracts under grants, loans, and cooperative
agreements) and that all subrecipients shall certify and disclose accordingly. Tilis certification is a material representation of fact "POf'
which reliance was placed when this transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by Seelion 1352, U.S. Code.. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.
l8AL Agrees that, a) By signing and submitting this proposa1,the prospective primary applicant is providing the certification set out
below,. b) The inability of a person to provide the certification required below will not necessarily result in denial of participation in
this covered transaction The prospective participant shall submit an explanation of why it cannot provide the certification set out
helow.. The certification or explanation will be considered in connection with the department or agency's determination whether to
enlet into this transaction.. However, failure of the prospective primary participant to furnish a certification or an e.planation shall
disqualify such person from participation in this transaction. c) The certification in this clause is a material representation of fact upon
which reliance was placed when the department or agency delermined lo enter into this transaction If it is later determined that the
prospective primary participant knowingly rendered an erroneous certification, in addition to other remedies available to the Federal
Government, the department or agency may lerminate this transaction for cause or default d) The prospective primary participant
sball provide ill1lllOdiate written notice to the department or agency to which this proposal is submitted if at any time the prospective
primary participant learns that its certification was erroneous when submitted or bas become erroneous by reason of changed
circumstances. e) lhe letms covered transaction, debarred, suspended, ineligible, lower tier covered transaction, participant, person,
primary covered transaction, principal, proposal, and voluntarily excluded. as used in this clause, have the meanings set out in the
Definitions and- Coverage sections of the rules implementing Executive Order 12549 You may contact the Office of Children and
Family Services for assistance in obtaining a copy of those regulations,. f) The prospective primary participant agrees by submitting
this proposal that. should the proposed covered transaction be entered into, it shan not knowingly enter inlo any lower tier covered
transaction with a person who is proposed for debarment under 48 CPR part 9, subpart 94 debarred, suspended, declared ineligible, or
voluntarily excluded from participation in this covered transaction, unless authorized by the department or agency entering into this
transaction. g) The prospective primary participant further agrees by submitting this proposal that it will include the clause titled
''Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion.c Lower Tier Covered Transaction" provided
by the department or agency enleting into this covered transaction, without modification, in all lower tier covered transactions and in
all solicitations for' lower' tier covered transactions. h) A participant in a covered transaction may rely upon a certification of a
prospective participant in a lower tier· covered transaction that it is not proposed for debarment under· 48 CPR part 9, subpart 9,4
debarred, suspeuded, ineligible, or voluntarily excluded from the covered transaction, unless it knows that the certification is
erroneoU&. A participant may decide the method and frequency by which it determines the eligibility of its principals Each
participant may, but is not required to, check the List of Parties Excluded from Federal Procurement and Nonprocurement Programs
i) Nothing contained in the foregoing shall he construed to require establishment of a system of records in order to render in good faith
the certification required by this clause The knowledge and information of a participant is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings. j) E.cept for transactions authorized under



paragraph 6 of these instructions, if a participant in a covered transaction knowingly enters into a lower tier covenxl transaction with a
person who is proposed for debarment under 48 CFR part 9, subpart 9..4, suspended, debarred, ineligible. or voluntarily exclnded from
participation in this transaction, in nddition to other remedies available to the Federal Government, the department or agency may
terminate this transaction for cause or default.
18A2, (1) Certifies to the best of its knowledge and belief, that the applicant and its principals: a) Are not presently debarred,
suspended,~ for debarment, declan:d ineligible, or voluntarily exclnded by any Federal department or agency; b) Have not
within a three-year period preceding this proposal been convicted ofor had a civil jndgement rendered against them for commission of
frand or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal. State. or local)
transaction or contract under a public transaction or contract under a public transaction; violation ofFederal or State antitrust statutes
or commission of embezzlement, theft, forgery. bribery. falsification or destruction of records. making false statements, or receiving
stolen property; c) Are not presently indicted for or otherwise criminally 01 civilly charged by a governmental entity (Federal, State, or
local) with commission of any of the offenses enumerated in paragraph 19A, 2, (I) b) of this certification; and d) Have not within a
three-year period preceding this application/proposal had on or more public transactions (Federal, State. 01 local) terminated for cause
or default (2) Where the prospective primary participant is unable to certify to any of the statements in this certification, such
prospective participant shall attach an explanation to this proposal..
ISB I Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Low Tier Covered Transactions
Instructions for Certification a) By signing and submitting this proposal, the prospective lower ti participant is providing the
certification set oUi below. b) The certification in this clause is a material representation of fact upon which reliance was placed wben
this transaction was enten:d into, If it is later determined that the prospective lower tier participant knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Govecnment the department or agency with which this transaction
originated may pursue available remedies, inclnding suspension and/or debarment c) The prospective low... tier participant shall
provide immediate written notice to the person to which this proposal is submitted if at any time the prospective lower ti... participant
learns that its certification was ecroneous when submitted or bad become erroneous by reason of changed circumstances, d) The terms
covenxl transaction, debarred, suspended, ineligible, low... ti... covered transaction, participant, person, primary covered transaction,
principal, proposal. and voluntarily exclnded. as used in this clause, have the meaning set out in the Definitions and Coverage sections
of rules implementing Executive Order 12549. You may contact the person to which this proposal is submitted for assistance in
obtaining a copy of those regulatinns, e) The prospective low... ti... participant agrees by submitting this proposal that, should the
proposed covered transaction be entered into. it shall not knowingly enter' into any lower ti... covered transaction with a person who is
proposed for debarment under 48 CFR part 9. subpart 9.4, debarn:d, suspended, declan:d ineligible, or voluntarily exclnded from
participation in this covered transaction. unless authorized by the department or agency with which this tronsaction originated. f) The
prospective low... tier participant further agrees by submitting this proposal that it will include this clause titled "Certification
Regarding Debarment, Suspension Ineligibility and Voluntary Exclusion··l<Jwer Ti... Covenxl Transaction." without modification, in
all lower tier covered transactions and in all ""Iicitations for lower tier covered transactions. g) A participant in a covered transaction
may rely upon a certification of a prospective participant in a lower tier covered transaction that it is not proposed for debarment under
48 CFR part 9. subpart 9 ..4. debarred. suspended, ineligible. or voluntarily excluded from covered transactions, unless it knows that the
certification is erroneous, A participant may decide the method and frequency by which it determines the eligibility of its principals
Each participant may, but is not required to. check the List of Parties Exclnded from Federal Procurement and Nonprocurement
Programs. h) Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to rend...
in good faith the certification required by this clause lhe knowledge and infOlmation of a participant is not required to exceed that
which is normally possessed by a prudent person in the ordinary course of business dealings i) Except for transactions authorized
under paragtaph 5 of these instructions, if a participant in a covered transaction knowingly enters into a lower tier covered transaction
with a person who is proposed for debarment under 48 CFR part 9, subpart 94, suspended. debarred. ineligible, 01 voluntarily
exclnded from participation in this transaction, in addition to other rentedies available to the Federal Government, the department 01

agency with which this transaction originated may pursue available remedies, inclnding suspension and/Ot debarment
18B2 a) The prospective low... tier participant certifies, by submission of this proposal. that neither it nor its principals is presently
debarred. suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any
Federal department or agency.. b) Where Ibe prospective low... tiec participant is unable to certify to any of' the statements in this
certification. such prospective participant shall attach an explanation to Ibis proposal

19 Will comply with all applicable requirements of all olber Fedecal laws. executive orders, regulations, and policies governing Ibis
program
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Instructions For Completing FORM ACF-IV-E·1
TITLE IV-E FOSTER CARE AND ADOPTION ASSISTANCE FINANCIAL REPORT
STATE QUARTERLY REPORT OF EXPENDITURES AND ESTIMATES

All States are required to complete and submit this report in accordance with these instructions on behalf of the State agency
administering the Foster Care and Adoption Assistance Programs under title IV-E of the Social Security Act The information
collected is used to award funds, make budget estimates and reports to Congress on Federal fund requirements All items of
PARTS 1 and 2 must be completed and submitted quarterly by January 30, April 30, July 30 and October 30

Policy regarding claims for expenditures will be interpreted under statute, regulations, action transmittals and policy issuances
These forms will not be regarded as superseding the interpretation of whether claims are allowable or unallowable under
those documents

Distribution: Mail the original (with original signatures) to:

Administration on Children, Youth and Families
Office of Management Services
330 C Street, S W
Washington, DC 20447

Send one copy of the form (Excel 43 KB) to the appropriate Regional official

Round all entries to the nearest dollar Enter State name and complete the information at the top of each Part Include the
appropriate Federal Medical Assistance Percentage (FMAP) rate as published in the Federal Register

General Instructions for PART 1

All amounts reported in Columns (a), (b), (c), and (d) must be for actual expenditures made under the State's approved IV-E
plan and in accordance with all applicable statutes and regulations The expenditures must be for amounts for payments made
on behalf of children determined eligible for title IV-E, or for administration, training and systems costs, claimed in accordance
with methodologies in an approved or pending cost allocation plan, negotiated indirect cost rate or other required submission
All amounts reported in Columns (e) and (I) are for estimates of expenditures to be made during the time period indicated
based on the best information available to the State

Under Section 1130 of the Social Security Act, DHHS can authorize demonstration projects that involve the waiver of certain
requirements oftille IV-E. Within the Form ACF-IV-E-1 there are entries for authorized demonstration projects Only costs that
are for authorized demonstration projects should be reported

Columns (a) & (b): CURRENT QUARTER EXPENDITURES. Include on Part 1 all amounts paid by the State or local
government during the quarter indicated, even if the payment is applicable to a previdus quarter, per the Federal regulations at
45 CFR 95A and 95.13(a), (b) and (d). Amounts which were paid prior to the current quarter and not previously claimed must
be included in Columns (c) & (d), PRIOR QUARTER ADJUSTMENTS

Columns (c) & (d): PRIOR QUARTER ADJUSTMENTS This is the net amount combining individual increasing and
decreasing adjustments for prior quarters Increasing adjustments include any expenditures made by the State or local
government during a prior quarter which were not reported on a previous submission of this report. Decreasing adjustments
include any expenditures previously reported which are now being reduced Any adjustment reported in this column must be
detailed and separated into the increasing and decreasing components by completing PART 2, PRIOR QUARTER
ADJUSTMENTS Claims submitted with expenditures for prior quarter adjustments are subject to 45 CFR Subpart A
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Increasing adjustments must be claimed within two years

Column (e) & (I): NEXT QUARTER ESTIMATE. Include anticipated costs for the quarter indicated as NEXT QUARTER
ENDING. The Total Federal share constitutes the State's request for Federal funds for title IV-E-Foster Care and Adoption
Assistance

Previously, separate data reporting was required for non-voluntary and voluntary foster care based on legislative mandates
Due to changes in legislation there is no longer a need to collect information separately Therefore, non-voluntary and
voluntary reporting has been combined into one category for foster care

Detailed Instructions for PART 1

FOSTER CARE

Line 1: Enter the amount of maintenance assistance payments subject to Federal matching that are allowable under Federal
law, regulation and policy for Foster Care

Line 2: Enter the Federal share of Child Support Collections collected during the quarter regardless of the quarter to which
they appiy. The amount in Column (b) must agree with the amount reported on Line 10, Column (b) for Foster Care on Form
OCSE-34A for the same quarter

Line 3: Enter the net amount of assistance payments Line 1 minus Line 2

Line 4: Enter the average monthly number of children for whom the payments indicated on Line 1 were or will be made

Lines 5a-5e: Enter the amount for State and local administration expenditures, including State and local staff activities or
activities contracted to private non-profit agencies Enter amounts for the activity under the most specific of the sub-categories
listed here Refer to ACYF-PA-87-05 and 45 CFR 135660 for allowability of these costs

Line Sa: Enter the amount expended for children in Foster Care for the development, review or revision of case plans or the
supervision or management of cases, including preparation for and participation in judicial proceedings and child placement

Line 5b: Enter the amount for pre-placement activities applicable to individual children clearly at risk of placement in title IV-E
Foster Care

Line 5c: Enter the amount directly related only to eligibility determination activities for costs involved in the actual verification
and documentation of eligibility, as defined in ACYF-PA-87-05

Line 5d: Enter the amount of Statewide Automated Child Welfare Information System (SACWIS) operation costs Refer to
ACF Action Transmittal ACF-OSS-05

Line 5e: Include the total computable amount for all other activities, such as rate setting, the appropriate share of automated
data processing activities, recruitment and licensing of homes not specific to a child, the issuance of checks and other
activities not listed in Lines 5(a) through 5(d)

Line Sf: Enter the total amount for State and Local Administration The sum of Line 5a through Line 5e

Line 6: Enter the amount for all SACWIS development costs Refer to ACF Action Transmittal ACF-OSS-05

Line 7: Enter the total amount for State and local training eligible for 75% Federal financial participation

Line 8: Enter the amount for approved demonstration projects for Foster Care authorized under Section 1130 of the Social
Security Act, excluding expenditures for Control/Comparison groups From Part 4, Line 7(1)

Line 9" Enter the total amount for each column as indicated in the footnote

Line 10" Enter the State share of the estimate, Line 9(e) minus g(1)

ADOPTION ASSISTANCE

Line 1: Enter the total amount for assistance payments subject to Federal matching that are allowable under Federal law,
regulation and policy for Adoption Assistance

Line 2: Enter the average monthly number of children for whom the payments indicated on Line 1 were made Do not enter
children who are receiving Medical-only benefits

Line 3: Enter the amount for State and local administration

Line 4: Enter the amount for State and local training eligible for 75% Federal financial participation

Line 5: Enter the amount for approved demonstration projects for Adoption Assistance authorized under Section 1130 of the
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Social Security Act, excluding expenditures for Control/Comparison groups from Part 4, Line 7(f)

Line 6, Enter the total amount for each column

Line 7" Enter the State share of the estimate, Line 6(e) minus 6(f)

SIGNATURE OF AUTHORIZING OFFICIAL

Page 3 of?

The form must be signed by an authorized official of the State agency certifying that: (a), the information provided on all
PARTS of this form included in this submission and on all accompanying documents is accurate and true to the best of the
official's knowledge and belief, and (b), the amount shown as the State share of expenditures on Line 10 for Foster Care and
Line 7 for Adoption Assistance will be available to meet the non-Federal share of expenditures for the estimate quarter as
prescribed by law

Increases or Decreases Greater than Five Percent

On an attached page, States must submit a detailed explanation of any increase or decrease greater than five percent for any
data element of Part 1 compared to the same element for the previous quarter The explanation should include but is not
limited to details relating to changes in number of children or type of placement, number of staff or administrative activity, or
number of trainees or type of training

General Instructions for PART 2: PRIOR QUARTER ADJUSTMENTS

Complete and attach as many PRIOR QUARTER ADJUSTMENT pages as necessary to report all prior quarter adjustments
using the appropriate page for Foster Care or Adoption Assistance Report all entries by funding activity (payments,
administration, training, etc.) Report only one quarter per line and report separately any entry that refers to a separate line on
PART 1, ie, payments and administrative claims for the same quarter must be reported on separate lines of the adjustment
page

The net of the individual increasing and decreasing adjustments for each activity shall be entered as the net adjustments
reported in Columns (c) and (d) on PART 1 for the appropriate line

Enter the name of the State, the Current Quarter Ended, as entered on PART 1 and the page number if more than one
adjustment page is submitted

Detailed Instructions for PART 2: PRIOR QUARTER ADJUSTMENTS

Column (a)" Enter the funding actiVity for the line of Column (c) and (d) of PART 1 to which the adjustment applies A list of
funding activities is shown at the bottom of PART 2 for Foster Care and Adoption Assistance

Column (b)" Enter the month and year of the end of the quarter to which the adjustment applies

Column (c)" Enter the total computable amount of the adjustment, regardless of the category of the adjustment

Column (d)" Enter the Federal share of the amount in Column (c) using the applicable FMAP rate for the fiscal year to which
the adjustment applies, 50% for administration, 75% for training or the appropriate 75% or 50% rate for SACWIS costs

Column (e), Enter the Federal audit control number, if available, or other comments as applicable The audit control number
greatly facilitates closing audits

If the adjustment is for payments, include in Column (e), the average monthly number of children who have not been
previously claimed for the quarter of the adjustment

General Instructions for PART 3

Requirement, Due Dates: State agencies administering the Foster Care and Adoption Assistance Programs under title IY-E
of the Social Security Act are required to complete and submit this PART of Form ACF-IY-E-1 semiannually by April 30 and
October 30 Each report shall contain actual data or projections, as appropriate, for three consecutive Federal fiscal years
The first year of this three-year period will match the fiscal year being reported as "current quarter" in PART 1.: the first year
of this three-year period will be the same as the calendar year in which the report is being submitted" For example, the
reports submitted by April 30 and October 30, 2000 will contain budget projections for fiscal years 2000, 2001, and 2002 All
references to "fiscal year" pertain to the Federal fiscal year of October 1 through September 30

All entries INCLUDING LINE 2 should be in total computable amounts

All of the Line headings on this PART (except Line 2) are the same as the lines for expenditures in PART 1

Include in Lines 1-7 of Section A and Lines 1-4 of Section B the title lyeE-Foster Care or Adoption Assistance expenditures
projected for Demonstration Projects from control/comparison groups used for determining the Cost Neutrality Limit
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Include in Line 8 of Section A and Line 5 of Section B the title IV-E-Foster Care expenditures, actual or projected, for the
Demonstration Projects

Detailed Instructions for PART 3

FOSTER CARE

line 1: Enter the amount of maintenance assistance payments SUbject to Federal matching that are allowable under Federal
law, regulation and policy for Foster Care

Line 2: Enter the TOTAL COMPUTABLE Child Support Collections actually or estimated to be collected during the fiscal year
regardless of the quarter and year to which they apply The amounts must agree with the amounts forecast for Foster Care on
Line 11 of PART 3 on Form OCSE-396A

Line 3: Enter the net amount of assistance payments Line 1 minus Line 2

Line 4: Enter the average monthly number of children for whom the payments indicated on Line 1 were or will be made

Lines 5a-5e: Enter the amount for State and local administration expenditures, inclUding State and local staff activities or
activities contracted to private non-profit agencies. Enter amounts for the activity under the most specific of the sub-categories
listed here Refer to 45 CFR 1356 60 and ACYF-PA-87-05 for allowability of these costs

Line Sa: Enter the amount expended for children in foster care for the development, review or revision of case plans or the
supervision or management of cases, including preparation for and participation in judicial proceedings and child placement

Line 5b: Enter the amount for pre-placement activities applicable to individual children clearly at risk of placement in title IV-E
Foster Care, as defined in ACYF-PA-87-05

line 5c: Enter the amount directly related only to eligibility determination activities for costs involved in the actual verification
and documentation of eligibility, as defined in ACYF-PA-87-05

Line 5d: Enter the amount of operation costs for Statewide Automated Child Welfare Information System (SACWIS)

Line 5e: Enter the total computable amount for all other activities, such as rate setting, the appropriate share of automated
data processing activities, recruitment and licensing of homes not specific to a child, the issuance of checks and other
activities not listed in Lines 5(a) through 5(d) or in Line 6

Line Sf: Enter the total amount for State and local Administration This is the sum of Line 5a through Line 5e

Line 6: Enter the amount for all SACWIS development costs

Line 7: Enter the total amount for State and local training

Line 8: Enter the total amount for approved demonstration projects for Foster Care authorized under Section 1130 of the
Social Security Act

ADOPTION ASSISTANCE

Line 1: Enter the total amount for assistance payments SUbject to Federal matching that are allowable under Federal law,
regulation and policy for Adoption Assistance

Line 2: Enter the average monthly number of children for whom the payments indicated on Line 1 were made Do not enter
children who are receiving Medical-only benefits

Line 3: Enter the amount for State and local administration

Line 4: Enter the amount for State and local training

Line 5: Enter the total amount for approved demonstration projects for Adoption Assistance authorized under Section 1130 of
the Social Security Act

Instructions for completion of Form ACF-IV-E-1 Part 4
TITLE IV-E FOSTER CARE AND ADOPTION ASSISTANCE

DEMONSTRATION PROJECTS

General

This Part should be completed quarterly by any State with an approved title IV-E waiver demonstration All entries should be
made in accordance with the State's approved waiver demonstration terms and conditions Particular attention should be
given to sections Band C, which will require development and maintenance of State schedules to accumulate needed cost
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data. In this context, states may wish to consider the need to develop specific demonstration fiscal operational procedures
These procedures, to the extent agreed to by ACF, will govem the calculation of reported amounts

It will be necessary to begin using the Part 4 form prior to implementation of the demonstration since developmental costs and
estimates of future quarterly expenditures are sought It will be necessary to continue using Part 4 for a period after
completion of the demonstration since evaluation costs may continue to be incurred (in accordance with the approved terms
and conditions). Prior quarter adjustments may be reportable either for the demonstration cases or impact the demonstration
through adjuslmentto amounts used in the cost neutrality formula

Any State which has incurred demonstration expenditures in a quarter(s) prior to the issuance of the ACF IV-E-1 reporting
form should enter cumulative data in sections Band C of Part 4 for the applicable demonstration period(s) on its first quarterly
submission States do not need to re-report previously submitted information using this form This historical information should
be combined with data for the quarter covered by the report. Technical assistance in the assembling of such documentation
and the completion of Part 4 is available from ACF Regional Offices

Amounts reported could be for either foster care or adoption assistance depending on which component of title IV-E has been
waived Should a State operate under waivers for both foster care and adoption assistance, costs for the two components
must be reported separately on two forms Each form should be checked to indicate whether foster care or adoption
assistance components are reported

Columns (a) through (e) should include actual expenditures only. Columns (I) and (g) should include the State's projection of
anticipated costs for the next quarter

Prior quarter adjustments (columns (c) and (d)) should be reported only for periods in which the applicable demonstration
program was either operational or under development (for approved developmental costs only) Any amounts for periods prior
to that date should be reported in Part 1 of form ACF-IV-E-1 All prior quarter adjustments for demonstration costs must also
be identified in Part 2. Adjustments for demonstration experimental group costs must be identified as funding activity "FOE" for
foster care or "ADE" for adoption assistance in Part 2, column I Adjustments for control or comparison group costs must be
claimed on Parts 1 and 2 of Form ACF-IV-E-1 and identified as such in the comments column, column (e), on Part 2 Each
demonstration will have at least one control or comparison group established as part of the approved operational terms and
conditions. This identification supports the appropriate calculation of the cost neutrality limit (CNL) for the overall
demonstration program

Detailed Instructions for Part 4

Section and Line No

Section A - Quarterly Demonstration Costs

1 Experimental Group Operational Expenditures - Amounts spent on behalf of children participating in the
experimental group in any approved and operational title IV-E waiver demonstration project in the State These costs
may cover the items classified as title IV-E maintenance assistance in Section 475(4)(A) of the Social Security Act,
administration or training in accordance with Federal regulations at 45 CFR 1356 60 and any additional items or revised
eligibility criteria contained in the approved terms and conditions for the waiver demonstration

Some demonstrations require only the identification of maintenance assistance or administrative costs associated with
demonstration cases In accordance with the approved waiver demonstration terms and conditions, maintenance
assistance, administration and State & local training costs, where applicable, should be summed and inCluded on this
line. Any amount reported on this line should not be reported in Part 1, lines 1-7 for foster care or lines 1-4 for adoption
assistance These expenditures are to be used in the cost neutrality calculation

Claims on this line should not include costs on behalf of children participating in the demonstration as part of a control
or comparison group.. Such amounts are demonstration expenditures, but are reported on line 2 and are utilized in
Section B of this report for cost neutrality purposes

2 Control/Comparison Group Operational Expenditures - Amount of expenditure/estimate attributable to children
assigned to the demonstration control/comparison group in accordance with the approved terms and conditions. This
line includes all appropriate maintenance, administration and/or training costs in accordance with the approved terms &
conditions Any amount reported on this line should also be reported in Part 1, lines 1-7 for foster care or lines 1-4 for
adoption assistance The dual reporting is necessary since the underlying costs are connected to the demonstration,
but remain subject to reimbursement in accordance with existing title IV-E law and policy (without application of any
waivers) These expenditures are to be used in the cost-neutrality calculation

3 Total Demonstration Operational Expenditures - Total amount for operations connected with the waiver
demonstration project Equal to the sum of lines 1 & 2

4 Developmental and Evaluation Costs - Amount of expenditure/estimate associated with the development of the
demonstration proposal and the performance of a project evaluation This includes administrative and training amounts
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for activities undertaken before implementation of the demonstration project and for development and ongoing conduct
of the evaluation, in accordance with the approved waiver terms and conditions and the State's approved
developmental cost and evaluation plans. These demonstration costs and estimates are not subject to the cost-
neutrality calculation

It should be noted that evaluation costs might extend for a period beyond the completion of the demonstration project
In this case, Part 4 must be completed to identify such costs even though there may be no other demonstration
expenditures or need for a cost-neutrality calculation

5 Total Expenditures - Total costs associated with the demonstration program The amount reported is equal to the sum
of lines 3 and 4. This amount shall not be used in calculating the amount reported on the ACF-IV-E-1 Part 1, line 8 for
foster care or line 5 for adoption assistance. The amounts on line 9 should instead be used in calculating the reported
amount (see instructions below) in Part 1 This step is necessary to limit the total Federal share in accordance with the
cost-neutrality provision

6 State Share - Amount of non-Federal funds applicable to line 5 that the State is certifying as available as matching
funds to operate the demonstration

Section B - Cost-Neutrality Calculation

7a Cumulative Experimental Group Cost Neutrality Limit (CNL) - The amount to be entered in columns (e) and
(g) (Federal share) should result from calculations in accordance with the approved terms and conditions on cost
neutrality contained in each State's waiver This represents the maximum amount of Federal funding available
through this reporting period for reimbursement of allowable experimental group demonstration project
operational expenditures (column e) and future estimates (column g)

The calculation must utilize data on demonstration experimental and controi/comparison groups quarterly costs
as delineated respectively on lines 1 and 2 in this part as well, as cost data for any previous quarter(s) in which
the demonstration project was operable The State will also require information on the number of "cases" in both
the experimental and the control/comparison groups A separate spreadsheet identifying the State's CNL
calculations should be maintained at the State agency as supporting documentation

The column (g) amount should equal the column (e) amount plus the State's estimate of the additional CNL
amounts projected for the subsequent quarter If the State's approved demonstration terms and conditions
provide for the option of "up-front" payments based upon estimates exceeding the cost-neutrality calculation by
up to five percent, the amount entered in column g should include any portion of such additional funding authority
sought by the State If this option is elected, the State must attach figures showing the projected cost neutrality
and the additional up-front funding sought along with a narrative explaining the basis for requesting the specified
amount of funding in excess of the CNL. Any such funds approved will be subject to reconciliation based upon
actual expenditures in accordance with the approved waiver terms and conditions

b Cumulative Demonstration ExperImental Group Operational Expenditures - This amount consists of the total
of line 1 above pius line 7b from the previous quarter's Demonstration Projects ACF-IV-E-1 - Part 4 report
(appropriate column entries) The State must adjust this figure to exclude any expenditure amount not
reimbursable due to its removal from the line 7f holding account (amounts in excess of the CNL) because of the
expiration of the two-year filing limitation or any amount which is disallowed If a disallowance action is appealed,
the State should not reduce the line 7b total if it decides to retain the funds pending a decision In addition, should
the State prevail in the appeal, a further adjustment to this line may be necessary

An adjustment may also be made in column g for any portion of a State's previous demonstration project estimate
which was not funded through grant award authority Where any such adjustments are made, states should
maintain appropriate supporting work papers identifying the source and basis for the adjustment

c Cumulative Demonstration ControUComparison Group Operational Expenditures Total of line 2 above plus
line 7c from the previous quarter's Demonstration Projects ACF-IV-E··1 - Part 4 report

d Expenditures in Excess of CNL - Step 1: Line 7b minus line 7a Amounts should be treated as zero (0) if the
result is a negative number A positive number should be recorded as calculated Step 2: Subtract (from the Step
1 result) any line 7d entries from the previous quarter's Demonstration Projects ACF-IV-E-1 - Part 4 report The
final result of these steps (inclUding negative amounts) is entered in column (e) and (g) of this line

e Total Quarterly Reimbursable Expenditures/Estimates - Amounts should initially be reported in column (e)
and (g) only. The amount entered is equal to line 5 minus line 7d This is the maximum amount of the reported
costs subject to Federal funding as of the date reported If these expenditure/estimate amounts match the
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amounts reported in the equivalent columns on line 5, the remaining line 7e columns should be completed by
copying data from line 5 If, however, there is a difference between lines 5 and 7e, the line 7e total Federal share
expenditure amount should then be apportioned between current and prior quarter amounts in accordance with
the relative percentages attributable to each category on line 5, columns b and d. The amounts entered in the
total computable columns (columns a, c & I) are to be calculated by diViding the Federal share amount (columns
b, d & I) by the calculated rate of Federal financial participation (FFP). The calculated FFP rate is equal to the line
5 Federal share amount in the same column divided by the associated total computable column (e g ,col b/col
a)

f Remaining Current & Prior Expenditures (Holding Account) - An entry is required only in column e. The
amount reported is equal to the line 7d (current report) plus line 7f from the previous quarters Demonstration
Projects fiscal report minus any adjustments. Adjustments can result from either a determination that an amount
is no longer reimbursable or a movement of holding account amounts to line 8d (expenditure of available
savings) When demonstration project savings are generated, the State should consider using these funds as
reimbursement of holding account expenditures State supporting work papers should be maintained to
demonstrate the results of this analysis of the holding account amount each quarter

Amounts should not ordinarily remain in the holding account beyond the last quarter during which the associated
waiver demonstration project is operational in accordance with the approved terms and conditions. The holding
account entry may continue to be reported for several quarters after the completion of the demonstration
operations if the State intends to report prior quarter adjustments to demonstration expenditures Federal
regulations at 45 CFR 95 7, however, impose time constraints for the reporting of increasing adjustment claims
Any amounts pending beyond this limit should be removed from the holding account as no longer subject to
reimbursement

Section C - Savings/Expenditure Calculation

8a Cumulative Savings Realized - (Line 7a minus line 7b) This amount should be reported in column e An entry of
zero (0) should be made unless the result is a positive number

b Cumulative Savings Previously Expended - Line 8e from the previous quarter's Demonstration Projects ACF-IV
E-1, Part 4 report

c Total Savings Available for Expenditure - (Line 8a minus line 8b) Amount of savings remaining available for
expenditure during the life of the demonstration project

d Quarterly Expenditure of Available Savings - The amount of available savings (line 8c) either expended this quarter
for otherwise not claimed title IV-B/IV-E eligible activities or the portion of the holding account expenditures (line 71)
applied against savings. The appropriate level of State match should be used for all expenditures of available
demonstration project savings

If holding account amounts are included, an appropriate deduction to line 7g should appear on the next quarterly
Demonstration Projects fiscal report The State should maintain supporting work papers establishing how all
amounts were expended

e Cumulative Expenditure of Savings - (Line 8b plus line 8d) - This amount identifies the portion of ever-earned
savings expended to date

Section D - Quarterly Claim/Estimate

9 Total - Enter the amount from line 7e minus the amount on line 2 plus the amount on line 8d Control/comparison group
expenditures must be deducted from the amount on line 7e to avoid a duplicative claim All control/comparison group
expenditures must be claimed on Part 1, lines 1-7 for foster care or 1-4 for adoption assistance. The line 8d amount is
added to provide funding for qualifying expenditures of earned savings The entries on line 9 should be transferred to
Part 1, line 8 for foster care or line 5 for adoption assistance

file:/IF :IChapmanIInstructions%20For%20Completing%20FORM%20ACF -IV-E-l .htm 3/7/2006



O
M

S
C

on
tr

ol
N

o:
09

70
-0

20
5

D
E

P
A

R
T

M
E

N
T

O
F

H
E

A
LT

H
A

N
D

H
U

M
A

N
S

E
R

V
IC

E
S

E
xp

ira
tio

n
da

te
:

5/
31

/2
00

4

A
d

m
in

is
tr

a
tio

n
fo

r
C

hi
ld

re
n

a
n

d
F

a
m

ili
e

s
F

o
rm

A
C

F
-I

V
-E

-1

I
T

IT
L

E
IV

-E
F

O
S

T
E

R
C

A
R

E
A

N
D

A
D

O
P

T
IO

N
A

S
S

IS
T

A
N

C
E

F
IN

A
N

C
IA

L
R

E
P

O
R

T
I

I
P

A
R

T
1

:
Q

U
A

R
T

E
R

L
Y

R
E

P
O

R
T

O
F

E
X

P
E

N
D

IT
U

R
E

S
A

N
D

E
S

T
IM

A
T

E
S

II
IT

H
E

P
A

P
E

R
W

O
R

K
R

E
D

U
C

T
IO

N
A

C
T

O
F

19
95

(P
ub

.
L.

10
4-

13
)

I

'P
u

b
lic

re
po

rt
in

g
bu

rd
en

fo
rt

h
is

co
lle

ct
io

n
o

fi
n

fo
rm

a
tio

n
is

e
st

im
a

te
d

to
a

ve
ra

g
e

4
0

h
o

u
rs

p
e

r
re

sp
on

se
,

In
cl

ud
in

g
th

e
tim

e
to

r
re

vI
ew

in
g

in
st

ru
ct

io
ns

,
g

a
th

e
n

n
g

an
d

m
ai

nt
ai

ni
ng

th
e

d
a

ta
ne

ed
ed

,
an

d
re

vi
ew

in
g

th
e

co
lle

ct
io

n
o

f
in

fo
rm

at
io

n.

n
a

g
e

n
cy

m
a

y
no

tc
o

n
d

u
ct

o
r

sp
on

so
r,

an
d

a
pe

rs
on

is
no

t
re

qu
Ir

ed
to

r
~
_
~
p
o
n
d

to
,
a
~
_
9
1
1
e
c
t
i
o
n

o
f

in
fo

rm
at

io
n

u
n

le
ss

it
d

is
p

la
ys

a
cu

rr
en

tly
va

lid
O

M
B

co
n

tr
o

ln
um

be
r.

!S
T

A
T

E
;

IIC
U

R
R

E
N

T
Q

U
A

R
T

E
R

E
N

D
E

D
:

IN
E

X
T

Q
U

A
R

T
E

R
E

N
D

IN
G

:
IN

ew
(N

)
or

R
eV

is
ed

(R
):

d.
S

A
C

W
IS

-
O

p
e

ra
tio

n
co

st
s

c.
E

lig
ib

ili
ty

D
e

te
rm

in
a

tio
n

s

b.
P

re
-p

la
ce

m
e

n
t

A
ct

iv
iti

es

e.
O

th
e

r
A

d
m

in
is

tr
a

tio
n

3.
N

e
tA

S
S

is
ta

nc
e

P
a

ym
e

n
ts

(1
m

in
u

s
2)

4.
A

V
9.

M
on

th
ly

N
o.

of
C

hi
ld

re
n

2.
F

ed
.

sh
a

re
C

hi
ld

S
u

p
p

o
rt

C
o

lle
ct

io
n

s

1.
M

a
in

te
n

a
n

ce
A

S
S

Is
ta

nc
e

P
a

ym
e

n
ts

5.
S

ta
te

an
d

Lo
ca

lA
dm

in
is

tr
at

io
n:

a.
C

as
e

P
la

nn
in

g
&

M
a

n
a

g
e

m
e

n
t

C
A

T
E

G
O

R
Y

C
ur

re
nt

Q
u

a
rt

e
r

E
xp

e
n

d
itu

re
s

P
rio

r
Q

ua
rt

er
A

di
us

tm
en

ts
N

ex
tQ

ua
rt

er
E

st
im

a
te

F
O

S
T

E
R

C
A

R
E

(a
)

T
ot

al
C

om
pu

ta
bl

e
I

(b
)

F
ed

er
al

S
ha

re
-

(c
)

T
ot

al
C

om
pu

ta
bl

e
I

(d
)

F
ed

er
al

S
ha

re
(e

)
T

ot
al

C
om

pu
ta

bl
e

I
(f)

F
ed

er
al

S
ha

re
-

F
M

A
P

R
at

e:
~

.

f.
T

ot
al

S
ta

te
an

d
Lo

ca
lA

d
m

in
is

tr
a

tio
n

(a
+

b
+

c+
d

+
e

)

6.
S

A
C

W
IS

-
D

ev
el

op
m

en
t

co
st

s

7.
S

ta
te

an
d

Lo
ca

lT
ra

in
in

g

8.
D

e
m

o
n

st
ra

tio
n

P
ro

je
ct

s

9.
T

o
ta

l*
*

10
.

S
ta

te
sh

ar
e

o
tn

ex
tq

u
a

rt
e

r
F

o
st

e
r

C
ar

e
e

st
im

a
te

{L
in

e
9(

e)
m

in
u

s
9

(f
)]

.
I

I
'"T

he
F

e
d

e
ra

ls
h

a
re

pe
rc

en
ta

ge
o

ft
ot

al
co

m
p

u
ta

b
le

fo
r

pa
ym

en
ts

IS
th

e
F

M
A

P
ra

te
,

a
d

m
in

is
tr

a
tio

n
IS

50
%

,
S

A
C

W
IS

is
5

0
%

an
d

tr
am

m
g

IS
7

5
%

.

--
F

o
r

Li
ne

9,
C

ol
.

(a
),

(c
),

(d
)

&
(e

)
=

Li
ne

s
1+

5(
f)

+6
+7

+8
.

C
ol

.
(b

)
&

(f)
=

Li
ne

s
3+

5(
f)

+6
+7

+8
.



D
E

P
A

R
T

M
E

N
T

O
F

H
E

A
LT

H
A

N
D

H
U

M
A

N
S

E
R

V
IC

E
S

A
d

m
in

is
tr

a
ti

o
n

fo
r

C
h

ild
re

n
a

n
d

F
a

m
ili

e
s

Fo
rm

A
C

F
-I

V
·E

-1

I
T

IT
L

E
IV

-E
F

O
S

T
E

R
C

A
R

E
A

N
D

A
D

O
P

T
IO

N
A

S
S

IS
T

A
N

C
E

F
IN

A
N

C
IA

L
R

E
P

O
R

T
I

.1 1
P

A
R

T
1

:
Q

U
A

R
T

E
R

L
Y

R
E

P
O

R
T

O
F

E
X

P
E

N
D

IT
U

R
E

S
A

N
D

E
S

T
IM

A
T

E
S

I

I!
S

T
A

T
E

I'C
U

R
R

E
N

T
Q

U
A

R
T

E
R

E
N

D
E

D
:

IN
E

X
T

Q
U

A
R

T
E

R
E

N
D

IN
G

:
lN

ew
(N

)
or

R
eV

is
ed

<R
):

I

1.
A

d
o

p
ti

o
n

A
ss

is
ta

n
ce

P
a

ym
e

n
ts

2.
A

vg
.

M
on

th
ly

N
o.

of
C

hi
ld

re
n

C
A

T
E

G
O

R
Y

C
ur

re
nt

Q
ua

rt
er

E
xp

en
di

tu
re

s
P

rio
r

Q
ua

rt
er

A
dj

us
tm

en
ts

N
ex

tQ
ua

rt
er

E
st

im
at

e

A
D

O
P

T
IO

N
A

S
S

IS
T

A
N

C
E

<a
)T

ot
al

C
om

pu
ta

bl
e

I
(b

)
F

ed
er

al
S

h
a

re
'

(e
)

T
ot

al
C

om
pu

ta
bl

e
I

(d
)

F
ed

er
al

S
ha

re
<e

)T
ot

al
C

om
pu

ta
bl

e
I

<e
)F

ed
er

al
S

h
a

re
'

FM
A

P
R

at
e:

3.
S

ta
te

a
n

d
L

o
ca

lA
d

m
in

is
tr

a
ti

o
n

4.
S

ta
te

an
d

L
o

ca
lT

ra
in

in
g

5.
D

e
m

o
n

st
ra

ti
o

n
P

ro
je

ct
s

6.
T

ot
al

(L
in

es
1+

3+
4+

5)

17
.

S
ta

te
sh

a
re

o
f

n
e

xt
q

u
a

rt
e

rA
d

o
p

ti
o

n
A

S
S

Is
ta

n
ce

e
st

im
a

te
rL

in
e

6(
e)

m
in

u
s

6
(t

)]
...

,-
_

.
-

-
I

*T
h

e
F

e
d

e
ra

l
sh

a
re

p
e

rc
e

n
ta

g
e

o
ft

o
ta

l
co

m
p

u
ta

b
le

fo
r

p
a

ym
e

n
ts

is
th

e
F

M
A

P
ra

te
,

a
d

m
in

is
tr

a
ti

o
n

is
5

0
%

a
n

d
tr

a
in

in
g

IS
7

5
%

.

IT
hi

s
is

to
ce

rt
ify

th
a

t
a

ll
in

fo
rm

a
tio

n
re

p
o

rt
e

d
o

n
a

ll
p

a
rt

s
o

ft
h

is
fo

rm
IS

a
cc

u
ra

te
a

n
d

tr
u

e
to

th
e

b
e

st
o

fm
y

kn
o

w
le

d
g

e
a

n
d

b
e

lie
f.

T
h

is
a

ls
o

ce
rt

ifi
e

s
th

a
t

th
e

S
ta

te
's

sh
a

re
o

f
n

e
xt

q
u

a
rt

e
r

e
st

im
a

te

re
p

o
rt

e
d

in
P

a
rt

1
fo

r
F

o
st

e
r

C
a

re
a

n
d

A
d

o
p

ti
o

n
A

S
S

Is
ta

nc
e

IS
o

r
w

ill
b

e
a

va
ila

b
le

to
m

e
e

tt
h

e
n

o
n

-F
e

d
e

ra
l

sh
a

re
o

t
e

xp
e

n
d

itu
re

s
as

re
qU

Ir
ed

by
la

w
.

IS
ig

na
tu

re
of

A
p

p
rO

V
in

g
O

ffi
ci

al
D

at
e

!T
yp

ed
N

am
e,

T
itl

e,
A

ge
nc

y
N

am
e

S
en

d
co

m
p

le
te

d
fo

rm
to

:
D

H
H

S
,

A
C

F
,

A
C

Y
F

O
ff

ic
e

o
f

M
a

n
a

g
e

m
e

n
t

S
er

vi
ce

s
33

0
C

S
tr

ee
t,

S
W

.
W

a
sh

in
g

to
n

,
D

.
C

.
20

44
7

S
en

d
a

co
py

to
yo

u
r

R
eg

io
na

i
O

ff
ic

e



EXHIBIT S



RC03: Therapeutic Crisis Intetvention
Residential Child Care Project, Cornell University

BREAKDOWN OF COURSES EXPENSES
TxT Updates lAB VP&AR SPR

TA
PERSONNEL $1l1,023 $71,049 $44,414 $38,663 $0
FRINGE $42,522 $27,212 $17,01l $14,808 SO
CASUAL EMPLOYEES $9,750 $9,750 SO S6,500 SO
FRINGE $3,734 $3,734 $0 $2,490 $0
AV EQUIPMENI $6,450 $4,080 $3,000 $0 $660
EASEL PADS $150 $240 575 50 $0
PADSIPENCILS 585 $160 $45 50 50
EVAL SUPPUES 5680 51,280 5360 50 SO
STAFF TRAVEL 512,097 510,445 513,546 542,542 50
CONFERENCE 1 RAVEL $1,830 53,172 51,098 50 50
CONSULTANT FEE and IRAVEL SO $4,250 56,375 SO 525,000
PRINTING $12,750 56,400 $1,350 53,000 50
POSTAGE/SHIPPING $3,000 $5,200 $1,800 50 SO
REPRODUCTION OF TCI VIDEO $7,650 SO $0 SO SO
BOOKS/JOURNAlS S980 $627 S392 SO SO
REPRINT PERMISSION $368 $235 $147 50 SO
TRAINING SPACE RENTAl 524,625 SI4,800 58,500 50 52,575
IRAINEE COSTS 564,766 $0 50 50 50
SUBTOTAL $302,461 $162,635 598,113 5108,003 528,235
FACILI11ES & ADMINIS IRA lIVE $178,452 $95,954 S57,887 563,722 516,659
COSTS
ADMlNISIRAlION 560,830 $38,928 524,334 SIl,030 S2,758
GRAND TOTAL $541,743 5297,517 $180,334 $182,755 547,651

ADMINISIRAlION
PERSONNEL+TEMP $34,951
ASSOCIATED FRINGE S13,386
EQUIPMENT 56,800
FAX LEASE S450
OFFICE SUPPLIES 51,155
SOFTWARE SI,OOO
OFFICE FURNIIURE 51,900
ADMINIS IRAlIVE SIAFF IRAVEl 5238
OTBERCOSTS $0
NETWORK COSTS 52,930
PHONE $1l,052
PHOTOCOPY $8,500
OFFICE RENl ITHACA $0
EQUIP REPAIR, MAINTENANCE, & $1,000
INSURANCE
GENERAl OUISIDE SERVICES $3,355
SUBTOTAL 586,718
FACILI11ES & ADMINISIRAlIVE $51,163
COSTS
TOTAL ADMINISIRAIION $137,880

Revised Proposal - 9/03
1/112004 -12/3112004
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CHART I

Personnel $ 111,023
Fringe . 42,522
Casual Employees 9,750
h~ 3m4
AV Equipment 6,450
Easel Pads 150
PadslPencils 85
Eval Supplies .... 680
StaffIravel 12,097
Conference I ravel 1,830
Consultant Fee and I ravel 0
Printing. 12,750
Postage/Shipping 3,000
Reproduction ofTcr video 7,650
BookslJournals . 980
Reprint Permission .. .. 368
I raining Space Rental 24,625
I rainee Costs 64,766
Subtotal , "" ". 302,461
Facilities & Administrative Costs (Iotal)' 178,452
Administration 60,830
Grand Total """'"'''''''''''''' '" , , , "$ 541,74,3

I Ihis amount ($178,452) is 59% of Cornell's stated "Subtotal" of its incurred "expenses"
($302,461), Ihis conesponds to Cornell's negotiated "Facilities & Administrative" ("indirect"
or "F&A") cost rate for on-campus direct costs" However, all I xI training, as well as the whole
panoply of programs in Cornell's CPS II training program -- whether provided through the
agreement with OCF S or directly to other clients -- is conducted off campus, and Cornell is thus
unlawfully using this 59% F&A rate, as described in" 193-202, infta



CHART II

Personnel $ 111,023
Fringe 42,522
Casual Employees 9,750
Fringe 3,734
AV Equipment' . . 6,450
Easel Pads* 150
PadslPencils 85
Eval Supplies 680
Staff Travel* 12,097
Conference Travel* 1,830
Consultant Fee and Travel 0
Pr inting 12,750
Postage/Shipping 3,000
Reproduction ofICr video 7,650
BookslJournals .. 980
Reprint Permission . 368
Training Space Rental* 24,625
Trainee Costs* 64,766
Sub-Total ,,,.,,".,,,,,,,, ", .. 302,461
Facilities & Administrative Costs (Total) 178,452
Administration , 60,830
Gr'and Total""""""""""""""""" .. ".,,,,,,, $ 541,743

Adjustment of TxT expenses

Deduct TotaI of "Stalred" Expenses
(Stalred (*) expenses -- those bome directly by a
non-OCFS Comel! client, as per Comel!'s brochure
-- are deducted from the Sub-I otal of I raining
Expenses)

Deduct proportionately reduced total of "Starred"
Expenses as F&A costs I

$ 109,918

$ 64,851

Grand Total of Adjusted TxT expenses " . """ .. $ 366,974

Per-Day Adjusted TxT expeuses' """"." ..... " .... "$ 7,.139

I That is, 59% of the total Starred Expenses ($109,918)

2 Comel! has indicated that there were a total of 50 training days of the TxT program in
2004, thus the Grand Total of Adjusted expenses above is divided by 50 to obtain the per-day
cost of $73 39
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DIGEST OF DECISIONS AFFECTING DEFENDANT OCFS BY DEPARTMENT OF
HEALTH AND HUMAN SERVICES, DEPARTMENTAL APPEALS BOARD ("DAB")

APPELLATE DIVISION ("DAB DECISION")" THEY ARE IN REVERSE
CHRONOLOGICAL ORDER

1 In DAB Decision 1701, August 25, 1999, the DAB affirmed HHS's Division of Cost
Allocation's (DCA) disallowance of certain administrative activities in OCF S's Cost Allocation
Plan (CAP) as not eligible for reimbursement under Title IV-E.. The disallowed activities
involved non-client contact social services such as preparing written reports following or
preceding the provision of social services in the field The activities were deemed not allowable
because they involved the delivery of social services and also because they are neither listed in
the regulations as an allowable IV-E activity nor are they "closely related" to a listed activity
(As the decision dealt with an instruction to OCFS to amend its Cost Allocation Plan
prospectively, no dollar amount was attributed in the DAB decision to the prospective disallowed
costs..)

2 .. In DAB Decision 1666, July 22, 1998, the DAB affirmed ACF's disallowance of certain
indirect costs incurred by outside training contractors that were claimed by OCFS under Title IV
Eat 75% FFP. ACF determined the cost pools used to calculate the indirect costs rates contained
elements umelated to training that were not reimbursable as training in accordance with
45 C.F R § 235.64, but were instead administrative expenditures that were reimbursable at 50%
FFP.. (No monetary amount was attributed to the disallowance in the DAB decision)

1. In DAB Decision 1649, February 23,1998, the DAB affirmed ACF's disallowance of
$76,766,042 in Federal reimbursement claims for Federal funds under Title IV-E for
administrative expenses of case workers' pre-placement protective services for children The
disallowance was affirmed, based on DAB Decisions 1428 and 1630

4.. In DAB Decision 1630, September 18, 1997, the DAB affirmed disallowances for the cost of
administrative activities of caseworkers who provided pre-placement protective and preventive
services, in the total amount of $1 09,933,706 This decision followed DAB 1428

5.. In DAB Decision 1503, December 21,1994, the DAB affirmed ACF's disallowance of
OCFS's claims for $86,093,309 in Federal funds under IV-E The claims involved
administrative costs incurred for protective services to provided the children for whom there was
reasonable cause to suspect abuse or mistreatment The disallowance was affirmed based on
DAB Decision 1428

6. In DAB Decision 1485, July 21,1994, the DAB affirmed ACF's disallowance of
$101,094,142 in claims by OCFS for Federal funds urrder IV-E. The claims were for foster care
maintenance payments for children found not to be eligible urrder IV-E

7. In DAB Decision 1470, March 23,1994, the DAB affirmed the disallowance of $136,768,669
in claims for Federal funds under Title IV-E. OCFS claimed administrative costs for protective



services pursuant to a proposed amended cost allocation plan (CAP). This decision was based on
DAB Decision 1428

8 In DAB Decision 1442, October 1,1993, the DAB affirmed ACF's disallowance of
$47,427,952 in claims for Federal funds under Title IV-£. The claims were for administrative
costs for protective services provided. This decision was also based on DAB Decision 1428

9. In DAB 1428, July 21, 1993, the DAB affirmed ACF's disallowance of four categories of
activities performed by Child Protective Services workers.. The total ofthe disallowance is not
calculable from the DAB decision, which disallowed four out often categories of costs The
DAB's decision was affirmed on April I, 1998 by the United States District COUlt for the
Southern District of New York, 1998 WL 150955 (SDN Y 1998).

2
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UNITED STATES DISTRICT COURT
FOR THE DISTRICl' OF COLUMBIA

STATE OF NEW YORK, et al.
......." ..~ .... 111n•.- ./. IJ:l'i-...~:..., ..... -

Civil No. 92-2808 PF

Filed nnder Seal

Plaintiff,

Defendants

v ..

UNITED STATES OF AMERICA )
~6~'" GEORGE J _ DENONCOURT, )

)
)
)

l
l
l
)
l

_______________l

Plaim:iff the Unit:ed States of 1I1nerica ("Unit:ed States·),

Qui ,Tam P1.aint::';ff George Denoncourt, and def2!ldants t:he State of

New York, the New York State, Depa1:'l:ntent: of Socia::'. Services

(NYSD9S), the Office of Ruman Resource Develop:r..:!nt: (OHRD), t:he

State University of New York (SUNY) at Albany, SUNY Brockport:.

SUNY Central Administrati.on, The Research ?o~dat.i.on of SUNY, the

Scats university Colleges at Buffalo (SUC Buffalo), the City

Univer'si,t:y of New York, and NYSDSS employees Kober:: Donallue,

R.obert: :Iagstrom, carol Polnak, carol DeCosmo and will Zw:'nk

(collectively refe:n:'eci. to herein as the "State of New Yo:::k"),

hereby stipulate and agree that, subject to !:he approval of the

Court, the following action should be taken in tm.s matter:

Tne Upited States shall be pennitt:ed to intervene in this

action for the further l,i1nited PUIp0se of resolving its claims

agains-c the Stat:e of New York, and hereby does so intervene:

Tn!'" United States' claims against the State of New York

described in the attached Sett:lement Agreement and Release .. and

Mr .. Dencncourt's clo.ims desctibed in t.hp ~ot-""o~'~~- ~~,._,,_.-.
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~;'

Release, shall be resolved on the terms Get forth in that

Settlement Agreement and ~eleage;

The Court shall have jurisdiction over the panies to

enforce tile te= of me Settlement Agreement and Release;

The claims of the United States and Mr. Denoncourt against

the State of New York asserted in Claim one of the COlIlplaint in

this action are hereby ~isrni5sed;

The Seal of t±' 5 action shall be r..lrther lifted to the

extent necessary fOT the United States and the State of New York

to compl.y with their policies and procedures for notifying the

p:lblic of :=attlem€=.ts;

In all other :!:'espect.s, chs seal in this acti,or.. shall renai!l

in effect until Apr::'l :30, 1,995, to allow the United Sta::es to

cor..tinue its investigation of the remai.:::ing defen::iants, and

ac.t=mpt to resolve clcd.rns Where approp:z::'ate ..

Respecl:,fully subI:Ji,tt:ed,

ERIC H" HOLDER, JR., DC Bar #303115
United Scates Att:o=ey

Counsel for Relater'

~~~~~~~,--,---
WART PIERSON, DC Bar #56820 FRAm: W. HUNGER
:vis, Wright Tremaine Assistant: Attorney General

1155 Co=ecticut Ave .. ,
Suite 700

Washingt:on, D .. C.. 20036
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~iJ)ilr~ ·_--~".r.i~_#3 ..m
Assistant: Attorney General Assiscant Unit:ed States Attorney
New York State Department 555 4th Street, N.W.• Rtn. :1.0-830

of Law washington, DC 20001
State capit.ol (202) 514·7230
Albany, N.Y. 12224
(518) 473-5099

Counsel, for Defendants New
York State, New York Stace
Department of Social, SeJ:Vice:s,
Of:::ice of Human
Resource Develop:nent, Robert
Donahue, carol Polnak, will
zwink, Caro1 DeCosmo. Robe~t

Hagstrom, State Unive~slty of
New York (SUNY) at Albany.
SUNY BrodJ?0rt. the Stat,e
Univ~9ity CoLleges
at Buffalo. SUNY Central,
Administration. and the City
U!!iversity of New York.



R. D ESQ.
General. Counsel
Office of Legal Affairs
T"ne Research Foundation

of S~ate Unive~8ity

of New Y01;k
P.O. Box 9
Albany, N.Y. 12201-0009
(518) 434-7045

Counsel for Def~dant The
Research Foundation of
State Uni:v-ersity of New York

SO ORDERED:

DATE: ~/. "d/; rp?r;

APPENDIX B
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CIIAEL F.. BERTZ
S'1'BPHEN 1lL'n1AN
SlIBLLEY R. SLADE
Atto:meys, Civil Divisi.on
U.S. Depaxtment of Justice
Post Office Box 261.
Ben Franklin Station
Washington, D.C.. 200"104
(202) 307-0264
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Parties C~=.RK. I). S, D{Sj';;:I~ CO
DJS7Rlcr OF C"-O:"'l1M:1

This Settlement Agreement alld Release ("Agreement") is made

this ;7u~~/oay of .t1r~~~ .' 1994, among the United, States of

.America ("United States~). act.ing through the Departlllent of

Justice and the Office of Inspector GeneJ:al and the Division of

Cost AJ.,location of the Department of Health & Human Services, and

the Scats of New York, acting ch....-ough the State Atto=ey General,

the Deparonent of Social Sexvices, and the General Counsel of The

Research Foundati.on of Stats Universit;y of New York, and George

Denoncourt. (col.lect,ivel.y refe:r:red to herein as "the Parties") •

The State of New York as used he='ein is wr:ended by the Parti.es

to encompass the following entities and persens: the State of New

York, r:.i1e New York State Department of Social Services (NYSDSS).

the Office of Human Resource Deve1op!l!ent (OHRD) of NYSDSS, t:.he

Scate Um,versity of New York (SUNY) at Albany, SUNY Brockport,

SUNY Central Adminiseration, The Research Foundation of SUNY, the

Scate Universi.ty Col.1.eges at Buffalo (SUe Buffalo), the City

Unive.rsity of New York (CUNY), and NYSDSS employees Robert

Donahue, Robert Hagstrom, Carol Polnak, carol DeCosmo and Will

Zw:u:uc-

Recitals

J. WHEREAS, the Civil Division of the United stat:es

Depart:ment at Justice (OOJ), with the Ot'fice of u.s. Atta=ey for'

the Dist::r:'ict of Columbia. and the Office of Audit Services and

Office of rnvescigaeioIlS of the Office of Inspector General af

t:hp Don;::lrr:TnOnr n~ Uo~' t-h t.. U .. ,·"",-,,~, ("t __, ~ ._--
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investigacing allegations that NYSDSS knowingly submitted false

claitns in ordez:' to obcain fedez:al funds nade available under th~

Social .gec=icy Act for the training of social s~ce workeI:'s,

and t:hereby violated the civ.U False Claims Act. 3:1. U.S .. C .. § 3729

m;;. sea.;

2 • w:aEREAS. DOJ also has been investigat,ing allegacions

that SUNY and it;s campon~ts and agents, and CUNY at. Queens, Law

Center. knowingly sUbmitted false claims. and caused the

sUbmission of false claims, in order to obtain federal fund.9 made

avail,able under the Social Security Act for the training of

social service workers. and thereby vi.olated the civil Fe-lse

Claims Act" 3~ U.S.C. § 3729 et ~,;
I

3. WHEREAS. the United Stat:es has alleged that. NYSDSS

knowingly haa made fal,se statements and submitted false claims

for fede!:al funds as a :x:esult of the following conduct: (i)

failing co credit:. training fees ool1eo1:,OO from private provide!:s

and administrative fees charged private contractors against

training costs charged to the fedeJ:a1, government. in knowi:::g

violation of fedeJ:al regula.tions, from 1.983 through June 30.

~994; (ii) using third party in-kind contributions for th~ stace

share of training expenditures. in knowing- violation of fede:::'al

regulations and policies,from ~983 through June 30, 1994; (iii)

knowbgly usi~g federal crain;ng funds to finance che sa~aries

and reJ.,ated costs of perso=el hired under training contracts who

worked on··ai.t.e at NYSPSS and performed non-t:railring functions,
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camp Liberty during t:he 1.989-~990 stat:e fisc:aJ. year, in ]mowing

vi.ol.ation of the law; (vl knowingly submitting clai.ms for federal.

funds based upon unaHowable, unsubstantiated and/or i.n:Elat:ed (a)

privat:e training contractor costs du.ring the period 1.983 through

June 30, :1.994, through methods that included, but were not

limited to, tbe extensi.on and/o:r;' modifi.cation of contract:;,

unsubstantiated indirect cost rates, rental and user fees for

equipment owned by the contractor, and "market value" charges =or

consultants that exceeded aCl:Ual costs; (bl sue Buffal.o sala:d.e.d

per:;!ormel, equipment and consultant training costs during the

pe:::iod cove:dng J~uary 1" 1.986 through December 3J., 1.993. ant!

(c) CUNY training costs duri.ng the peri,cd October J., lS89 throus-h

September 30, 1.992; and (vi,) failing to all.ocate t:tai...ling costs

to b~efitting state programs, in knowing vio1.adon of fede:tal

regulations;

4. WHBREAS, the Unit:ed States has alleged that (i.) SUNY

Albany, sue BUffalo and the Resea:r;'ch Foundation of SUNY knowingl.y

have caused the submission of false claims for fedel:al funds as a

result of the knowing submission of claims under training

contracts with NYSDSS, and the Memorandum of Understanding

between the ReaearcI1 Foundation of State Uni.versi.ty of New Y01:'k

and NYSDSS ( "MOU")' t for eJ(penditurea for personnel wo::-king on-

si.te at NYSDSS ....ho perfo=ed non·t:taining functi.ons, and (ii) sue

Buffal.O and the Research Foundation of SUNY Jo-.nowi.ng.l.y have ~aused

the submission of fal.se claims under the MOU for salari2d
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1, 1986 through Decembe:r: 3~. ~993 periad ::hat did not benefit the

training contract;

5. WrlEREA.9. the Uni.ted States has al.leged ~at CONY

knowingly has caused the submission of fa15~ claims for fede~al

fU;lW; by knot.;ingly submitting e.lai!ns for inflated. unallowable o:!:"

unsubi3l:all1:ial:ed training casts under Contract No .. C··003732 duri.ng

. the October 1. 1989 through September 30, 1992 period;

6. WHEREAS, DOJ' S investigation also has concerned (1. )

t{"iSDSS's failure to credit training fees collected from local

districts. and revenue from the sale of craining material..

against t=ining costs charged to the fede~al gove:::nment; and

(ill allegations th~t OERO employees e~gaged in "bid-rigging" o~

other improper conduce with respect to the pro=ement of the

1990··1991. "MA1?PER Contract" for computer training ..

7. WHEREAs, an December 14,1.992, George Denoncourr. filed 2.

Complaint under the ggi~ pX'ovisions of the False Claims Ac::,

31 U.S.C. § 3730(b), capticned United States e.x reI. Denoncourt

v. New York State DeoaJ:t:ment of Social Services et al_. Civil

Acti.on No. 92··2808 (D.D.C.), that named, among others, the State

6f New York. NYSDSS. OERD. SUNY 1\lbany, SUNY Brockport, SUNY

(Central Admin; st.rationJ and Research Foundation, SUC Buffalo.

em.-y. Robe= Donahue, Robert Hagstrom, Carol polnak, car'ol

DeCosmo and Will. Zwink as defendantS. and al.leged that these

entities and persons have submitted false Claims. or caused the

submission of tal::!e claims. for fede=l funciE; available fo!:' the
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in violation of the False Claims Act, a:lld whereas Mr. Denonc()urt

amended that Complaint by a Firat l\meIlded Complaint and a

Proposed Second 1lmended ComplaiDt (hereinafter' th.ese three

complaints are collectively referJ:'ed to as "the Complaint");

8. WHEREAS, the State of New York does not admit the truth

or validity of any of the al.legatioDS set forth in paragIaphs 1.

through 7 above, or of any of the allegations in the ComplCiint,

First 1\mended ComplaiDt or Second 1\mended Complaint in the action

captioned United States ex l:'eL Denoncourt v. Na", York State

Department of Social Services. et al.., Civil Action No. 92··2608

(D ..D.C.), nor' does the Stat:e of Ne14 York admi.t that: a!lY of the

alleged accions of the State of New York cODScitute violatio~s of

the False Clabns Act- Neither this agreement nor any provi.sion

of this agxBement may be cited or interpreted as ~ admission or

acknowledgement by the State of New York of the validi.ty of any

of the allegati.ons sec forth in Paragraphs 1. through 7 above, or

any of the all.egations in the above-referenced action.

9. WHEREAS, the Uni.ted States, the State of New York and

George Denoncourt are desirous of a final negotiated settlern~nt

and compromise of all claims of the Um ted States and George

Denoncourt against the State of New York under the False Claims

Act, 3~ U.S.C. §§372get ~, under the common law of fraud,

deceit, unjust e=ichment, contract: or payment: by mistake of

fact. OI:' under any other S1:atute creating causes of action for

civil damages or ci~l penalties, and all. actions by HHS to

disallow as Federal financial pa=.icipation claims by the StaLe
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of New York, fo:=- the all.eg-ed conduct described in Paragraphs 3, 4

and 5, with the excepti.on of the allegation in clauee (vi) in

Paragraph 3, above, concerning NYSDSS's failure to allocate

trainjng cosea to benefitting state programs in knO~Dg violation

of federal regulations;

10. VlEEREAS, the United States, the State of New York and

Geo=ge Denoncourt are desirous of a final. negotiated settlement

of any and all claims of the United States against the State 0=
New York under the False Claims Act or the common law of fraud

for (i) NYSDSS's faiJ.ure to credit local. district trai.r!ing fees

and revenue from t..'le sale of tJ:a~ning material against

expenditur'es charged to the federal goveDlIllenC; (ii) allegatio!l.s

that OrtRD e.'tlployees engaged in "bid-·rigging" or other imp::-opex'

condUCt with respect to the procurement of the 1990-1.99J. "MAPPER

Contract· for computer training~ and (iii) NYSDSS' 9 alleged

failure to aI.locate training costs to benefitting state prograI!lS

in knowing violation of ·fede-""a1. reguJ..ati.ons.

11. WHEREAS, the Uni.ted States and George Denoncou:r: tare

desirous of a final negotiated settlement: and ~omprOtnise of any

and all claims of George Denoncourt against the United States

under 31 U.. S •C.. § 3730 (d) arising frOlll Mr. DenoncotlI:t' 9 clai.rns

against: the State'· of New York set: forth in Claim One of the

Complaint described in paragraph 7, above ..

12.. WHEREAS, the State of New York and George benoncourt

are desirous of a final negotiated settlement and compromise of

any and all cla.:iIns of Mr'.. Denoncourt aEserted on behalf of ':he
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United states aga.insc the State of New York under 31 u.s.C. §

3730 (bJ in Claim one of the Complaint das=ibed in Paragraph 7.

above;

NOW THEREFORE, in reliance on the representations contained

herein and in considerati.on of the mutual promises, covenants and

obligation9 in this Agreement, and for good and valuable

consideration, receipt of which is hereby acknowledged. che

Parties agree as follova:

.T!ilZlZlS of Agreement

13. In settlement and cotl1pJ:·omiae of any and all clai.m~ of

the United States and Mr. Denoncourt against: the State of New

Yor~ ciescr.:!..bed in Paragraphs 9 and 10, above, the Sta:::e of NeVI

York agrees co pay $26.97 mi~lion to the United States as

follows:

On or before December 27, 1994, counsel for the State

of New York will deliver a check in the amount of $26 .. 97 million

made out to We order of· the Treasure:c: of the United States. to

the following:

I<ti.chael Hertz. Director
Attn: Shel.1ey Slade
COIDIlIereial Litigation l'Q;anch
Civil Division .
U. S. Department of Justice
10th St. and consdtution Ava •• N.W.,

Rm. 3720 .
Washington, D.C. 20530

1.... Contingent upon the Uni.ted States receiving the payr.;ent

from the State ot New York set fOJ:1:h· in Pa:r::agxaph 13. and in

sett~ernent and comprotnise of any and alI c1aims of Mz'.. De:c.::::lcol.:~·l:

a.gai.nst =he United States described in Pa,cagraph 1-1-, aboV"",. :.::c
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United States agrees to pay :?4. as million to George Denoncourt:.,

as follows:

As soon as ~easibl,e a£ter receiv:in9' the payment:

described in J:aragl:aph 13, the United Stat~s will make an

electronic transfer for George Denoncou~t in the amount of ~4 .. 05

million to DAVIS WRIGHT TREMAINE, Attn: Alma Clark. Seattle

First: National Sank, 4th & Madison, Seattle. WA. 9S~Ol. 1\B..l\, No ..

125000024, Account No., 500334~4, C.lient No. 3:!,S96.

~5. In settlement and Compromi,SE of any and all claims of

the United States desc..-ibed in J?aragl:aphs 9 and :I.O. above. the

State of New York furtiler agrees not to engage in certain

praccices underlying the United Scates' fraud clai.!llS, as tol.lows:

a. Beginning in 1995, NYSDSS wi,ll no .1.onger enter ineo

co:c.tracc.s that provide, and NYSDSS will not otherwise request or

r~qui:t'e. that private traini,ng contractOI:S contribute the state

match of training expenses through in-kind contributions.. Any

and all amendII1ents made -in and after ~995 to contracts wit.h

p:tivate train:ing contractors ",d.ll eliminate tile requi.rement of a

concractor i.n-kind contribution of the st:ate mat:ch.

b. Beginning wi.l:h the July to September ~994 quarter. and

for all quarters thereafter, f9l= traiD~TJg contracts m.th privatE

entities, NYSDSS will claim federal reiIllhursement by muldp!.ying

t:he app.licabl.e federal. :financial. participating (FFP) race fOl:' the

various programs by the actual paymentG made by NYSDSS co the

pI;ivate training entities- Thus. for e:xampl.e. i.f NYSDSS pays a

orivat:.p cont·r;::ar'+- .........· c'" nnn -l ......
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under Tit.le IV-A, "Which has a 50i FFl' rate, the State of New York

wi~l c1aim $500 from the federal gove=ent, or 50% of the actual

payment: to the contractor..

c. NYSDSS need not comply with the :requirements in

subparagraphs Cal and (bl above for a. pa-.-rticular subtitle of the

Social security Act, if future amenOments to that subtitle, or

ful;ure judicial decisions, ElIS Departm~tal Appeals Boaz:d (DAB)

decisions, EF.£ policy int:erp:retation questions (PIQs), EliS action

transm; ttals, oz: other writ:ten mrs policy statements addressed to

stat:es, ~-pre8s1y pe:cni.t.states to use in-kind contributi.ons from

private training cantracto:::s for the state match of training

e:\.-penses, wit:.b.out: the need for advance app=oval. In addi.tion,

NYSDSS need not comply "Wi.th subp=agraphs (a) and (b) above for a

part:iculaJ:· aubtitl.e of the Social Securicy Act. if EHS px'ovides

advance app=oval for the State to use in-kind contribut:i,ons from

pri.vate training concractors for claims roade under that subtitle ..

Such approval must expressly :reference the state's intent to use

in-kind contributions !rotn pri:vate training contractors for the

seate match, the regulato;ry provisi.OD authorizing HHS's approval

·af the practi.ce. and the subtitle of the Soci~ Seeurlty Act

under which the practice will he ~lowed.

d. Begimri.ng with the July to September 1994 qua:cter, and

for all quarters thereafter, NYSDSS agrees to deduct any and all

fees paid by prival:.e entities for training from the training

costs fox which the Sta.t:,e claims federal. financial pax·ticipat:ion

in accordance wi.th 45 C. F .. R_ § 74.42 (c). un] po'" ~ho <0+., ..._
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receives advance, written approval from the applicable HHS

program opeJ:at:ing divisions to use the income from private

provider training fees in the tnanD.eJ:' desorlbed in 4S C.F _R .. §

74 ...2 (d) or (e).. Such written approval must specifically

reference NYSDSS's income from feee paid by private enti.t::ies tor

training, and JIlU9t specificall.y identi.fy the use(s) that NYSDSS

may make of such income, and the subsection (s I of 45 C .. F .. R .. §

14.~2 authorizing mrs co approve such use(s) •

e. Beginning with the July to September 1994 quarter. and

for all qua:cte:::s thereafter, in accordance with 45 C.. F .. R .. §

'14.42 ee), NYSnss agrees to deduct any and all acim:i.nist.:z;at:i:u·e fees

collected from private training contractors f:::om the

aciministraci.ve costs of the NYSDSS entity responsible for

acro; pi ste=ing txaining contracts. before allocating and charging

such cost:.s to f.ederal and state funding eources, unlesa the State

receives advance, wri.tten approval. from the applicable HHS

program opexating divis:ions to USe the income from private

craiIling cOIltX'actor administrative fees in the manne:r described

in 45 C.: .R. § 74.42(d) or (e). SUch written approva.1 must

specifically reference NY'SDSS' s income from pr:i.:vace tra:iIting

contractor adminiatra.t;ive fees, and must 6pecif.i.ca1~y identify

the use (s) that NYSDSS. may make of such income, and the

subsection (s) of 45 C.F.R. § 74.42 authorizing RES's approval of

such use (6) •

L NYSDSS need not comply with subparagraphs (d) and (e)

above if future amendments to the Social Se=i.ty Act, or future
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judicial decisions, HHS Departmental Appeals Boaru (DAB)

decisions, HHS policy interpretation questions (PIQs), mIS actie:-_

transmitca1s, or other wxitten HHS poli.cy stateme.nts addressed to

states, all.ow the State to use program income for something athe:!:"

than the deduction alternative currently described in 45 C .. F .. R. §

74.42(c), without the ne~ for pe=ission under the grant:.. In

suc!: case, NYSDSS must: treat administrative fees paid by private

eontracco:::s, and fees paid by pr'ivat:e entities for training, as

prog= i.ncome acconling to the new I'equirements governi.ng same.

g.. Beginning '\Q'ith the October to December 1.994 quarte:l:', and

fo:1:' al.l quarters t:hereafter, NYSDSS \Jill claim WI> at che J:a~es

appl.icable to training activities only whe:::'e such costs :::-eflec::.

only the development of curri.cula, inBc...-uction and other

activities eligible for r'eimbursem2Ilt at the ~FP rate9 ap?licable

to traini.ng pursuant to any provisi.ons or stacements ::.hereon

found in the Social Security Act:, HF.s's regulations, 1udi.:::iaJ

decisions. EHS DAB decisions, llHSPIQs, H!is action transmitta19,

and ot:he~' i3liS written policy Statements addressed to states ..

h., To the extent: that !:his Paragraph imposes obligat.ions on

the State of New York that exceed the State of New Yoz'k's

obli.gations under the law, the State of New York wi.ll not be

obliged to comply with this Paragraph after Decernbex' 3:1, 20 OJ..

i.. Not:.h.:i.ng in this Paragraph is intended to, or shal.l. be

inteJ;preCed by the pazties, to authorize the State of New YOl:'k to

violace the Sod.a.I. Security Act, RES's regulations, judicial

decisions, HHS DAB decisions, HHS PlQs, RES action transmit:::2.:!.s
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oche!:' EES written policy statements addressed to states, or other

federal. law ..

j. The State of New You agrees to pay the United States

t:::ehle damages in the event it knotdngly I'esumes a practice i,n

violation of the agreements sec forth in this Pa!:asrraph. D=ges

shall be compUted by assessing the fiscal ilnpac::. on the fede~a.l

gove=ent of the State of New York's knowing cont:inuation of the

practice or p:r:actices in question. The 1oI0Ids "knowingly" and

"knowing" used in this Pa:r:agraph shall be defined in accordaI:.~e

with 31 U.S.C. § 372.9 (b). The parties do noc.intend this

PaI:o.gxapn to cover isolat,ed instances in whlch t:.'le State of Ne'-'

York inadvert,em:ly, and. wit:hout deliberate ignorance OJ:' reckle~s

disregard of the effect of i.ts actions, violates one 01' the

agreem2Ilts set forth in this Paragraph .
.

16. I.t is agreed t:ha.t alI. costs (as defined in r.he Fede~'al

Acquisition Regula.cions (FAR) 3~.205·4?) ineur.l:ed by or on bebal.f

of the State of New York and its offi.cers, directors, agents a.~d

employees in connection with (il the roat:ters covered by th.is

Set:t:lement Agreement, Iii> the federal government's audit and

investi.gation of the roatte:r:s covered by this Settlement

Agreement, (ii.i) the State of New York's investigation. defeI"'..se

of th9 matter, and any corrective actions, (iv) the negotiatior:!.

of this Settlement Agreement, and Iv) the paymenr:s made to the

United St.ates, to Davis Wri.ght Tremaine, and to Mr .. Denonccun:

pUISuanc to this Settlement Agreement shall be unallow-~le costs

for federal gove=ment reimbu-rsernent purposes. and shal1 not ~'"
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included in claims sUbmitted to the fede--al government.. These

amounts snaIl be separately accounted for' by the Sta.te of New

York by identification of costs incun'ed: 1.) t:hrough accountinS

recorda to the extent. that is possible; 2) t;hrongh Ine:norandum

reco:x:'ds including diaries and info=! logs, regardless of

whether such records are part of official. documentati.on, where

accounting J:'ecorcis are not available; and 3) through itemized

estimates where no other accounting basis is: available. If any

such amounts have been included in claims submitted to HRS,

NYsnss, on lca quarterly expenditure report fOl:' the Octobe~' to

December J.994 period, will make co=espondi.ng downvard

adjustments so that: !!HE is reimbunJed in full for such amounts.

At: the time that it makes these adjustments. ;:he State of

New York agrees to submit to mrs's Div:i.sion of C05t Allocat':'on a.

wri.cten report with the following information:

a. the identification of all NYSDSS functions 0::

activities that have incurred costs of the c.ype

described in this Paragraph;

.. b. the identification of all NYSDSS functions or

activi.ties i.dentifi.ed in response to (a) that have

claimed, or will make claims under federal progr.lllls.

fOI' costs of the type described in this Paragraph;

c. for those funct::i.ons =. acti.vit:ies identified in

response to (a) that: the State of New York notes w:i.:U..

not make claims under fedel:al p:x:ograms for costs of the
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type described in this J?cu;agJ:aph, the bases for the

Seate's conclusions;

d. for those functions or activities idem:i1:i.ed in

response to (bl, the methods and/or procedures used by

the Stat:e of New York to detemine the required

a.djusonents 1:0:t· each unit:, including the tiIne period of

the adjustment covered for each uni.e; and

e. identi.fication of the procedures in place to ensure

that any future costs of the type de9c~ibed in this

paragraph wlll not be claimed f:::'om the federal

gove=ent •

.1'7. Contingent upon the United States receiving the payment

set fO:::'ch in Paragraph ~3, above, the United States and George

Den~ncourt: hereby release the State of New York from the claims

described in Parag::aphsr 9 and 10, above" concingent upon the

Uniced States receiving the payment set fo:tth i,n Paragraph 13,

above, MJ::'. Denoncourt hereby releases the State of New York from

all claims that he asserts on behalf of the United States i.n

Claim One of the COlIlfllaint described in paragraph 7. The United

States express~y resezvea and does not waive any and all claims

at common law other than the COlll!Ilon law of fraud, and any and aJ.l

c1ailns under statu,tes other than the False Claims Ace, for (i)

NYSDSS's failure to credi.t local district training fees and

revenue fx'om the sale ot training matex'ia,l against expenditures

cha:rged eo Ehe federal. government; (ii) allegations that omm
._.__J...1-, __ ._
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respect to the procurement of the 3..990-1.991 "MAPPER ContractU for

compute:t' trainjng; and (iii) NYSDSS' G alleged failure to allocate

t.raining costs to beneficting state programs, in knowing

violation of federal regulations. Further, unless expressly

released in the first sentence of this Paragraph, the Uni.ted

States expressly reserves and does not waive all other claims

under the False Cla.ims Act, or under other statutes or the common.

law, if any, for statements and claims made by the State of Ne'\<:

York and its concractors. Mr. Denoncourt. expressly :re£'erves and

does not: -waive the claims in Claims Two and Three of the Second

Amended Complaint.

18. Contingent:. upon Mr. Denoncourt. receiving t:he $4 .. 05

million payment set forth in Paragraph J.'!" above, Me .. Denoncourt.

he:teby :t·e1.eases the United Sta.tes frOIll any claims he ha9 or may

have under 31 U.S.C. § 3730(d} arising from Mr. Denoncourt'g

claims against the State of New York set forth ir.. Claim One of

the Complaint described in Paragraph 7, above.

19 . The United States and Mr. Denoncourt agree that the

releases granted by Mr.. Denoncourt. herein do not bar MI'.

Denoncourt. from asse:t"ting claims for a share of any :t"ecoveries by

the muted S1:;ates f:rom defendants in t:he gu.-l, tam action besides

the Sta.te of New Yprk. Further, M:". Denoncourt. hereby reserves

the right:. to t.ake the posit.ion in the future t:hat he is entitled

to mor'e than lS'l;' of any recoveri.es by the United Staces from

pe:::sons ocher t:han che State of New Yo:::Jc.. The United States
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Hr., DenoncoUJ:'t is entit:led to less than I,S%- of =y such

recaveties ..

20" On the same day that this Settlement A:rreement is

e.",ecuted by the Stat:e o! New York, the State of New York,

including The Regear'ch Foundation of the state Urove:c'si.ty of New

York, as:c'ees to have it:9 counsel sign the Stipulation at.

Attachment A, which woUld dismiss the United States' clai..'Ils

ag-c>.inst the various entities and Pe:t'sons defined herein as "the

State of New York" that are asserted in C.laim One of the action

described in Paragraph 7, above. on or befo:C'e December 27, 1.99.. ,

and canting-ent upon the State of New York making the paYI:lent

called for by E'aragraph 13, the Um.ted Scates and Mr, Der:oncourt

agree to have theix' counsel sign the Sti.pulation. Contingent

upon the perlo=nce 0:1: the otheJ:' agreements in thi.s Para9'J:aph.

the United Scal:es agrees to file the Stiplilati,on with the Cou.r::

on or before December 30, 1994.

2~. The settling- pazties are the sole intended

beneficiaries of this agreement, and all :d.ghts not expressly

released are xesezved.

UNITED STATES OF lIMERlCA

Dated; By:
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Dated;

Dat.ed:

By:

By:

--s;
e.:.- (.< J:thJ,;--/.EILEEN BOYD. ESQ.

Assis;:ant Inspector General
tor civil :':t'aud and
Administrative Adjudicatior

Deparonent of Health &: :1\=
Se:x:vices

330 Independence Ave•• N .. W.
Washin~on, D.C. 20202
(202) 619-0.070

Dated; By: .__

WNCENT J. B 0
Jrz-iirector, Re .. bnalo -Admin:iBtra1:.ive Suppo:rt

Center
Depar·t:ment of Hea.lt:h &: Human

Services, Region II
26 Federcli Plaza. Rm.. -"'J.-2.1.8
New York. N.. Y.
(212) 264-4300
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Dated: By: jpI4~/&.J;;f0A
S'l'OART PIBRSON. ESO.
Davi.a Wright 'l'reroa.ine
1lSS Connecticut Ave., N.. W.

Sui,te 700
Washington, D.C.. 20036
(202} 508-6623

THE STATE OF NEW YORK

Dated: By: a~/l~
AIJlN KAUEWlN; ESQ:
Assist:ant Attorney General,
New York State" Department of
!.law
State Capitol
Albany, N.Y. 12224
(51.S) 473-5099

Counsel for the New York State
Department of Social Servi.ces,
the Off:i.ce of Human Resource
Development. Robext
Donahue, Carol Folnale, Will
zwink, Ca:rol DeCosmo, Robert
1Jagatrotn, State Uni,versity of
New York (SUNY) at A1.baJly,
SONY Brockport, the State
University Colleges at
Buffalo, SUNY Central
Administration, and the City
universit:y of New York.
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By: .Al~~~=~~~l----_.
EN ROBI'I'ZEK.

eputy Gene..-al
ew York State Department of
Social Se~cea

40 North Pearl Street
Albnay. New York 12243-0001
{SIS} 414··9502

Counsel for the Ne~ York Sta~e

Department of Social services

By: ~~~.~
SR.. DENl)"EHE •

General Counee /
Offj.ce of Legal. Affaizs
The Research Foundation of

State Univers:i..ty of Ne..... York
P.o. Box 9
Albany. N.Y. 12201-0009

COUIlgel for the Research
Foundati.on of the state
University of New York
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This report contains the results of our
review to assist the Department of Justice
(DOl) in its investigation of training
contract costs claimed by the New York
State Department of Social Services
(NYSDSS) in the peIiod April 1, 1983
through June 30, 1994. The objective of
the joint review was to determine if there
was any validity to allegations that were made by a fOImer NYSDSS employee in an action
filed on December 14, 1992 under the qui tam provisions of the False Claims Act. In the
qui tam suit, the former employee alleged that NYSDSS submitted false claims to the
Federal Government for pmgrams established by the Social Security Act and other Federal
statutes.. Two of the allegations included in the suit related to issues which had previously
been reviewed and reported on in two prior· audit reports issued by the Office of Inspector
General (OIG).

As part of the review, OIG concluded that NYSDSS and several components of the State
University of New Yark overbilled the Federal programs for the training of social service
wOIkers. Specifically, the review disclosed that NYSDSS:

o Used third party in·,kind contributions from private contractors, from
April 1, 1983 to June 30, 1994, to meet the State's share of training expenditmes.

o Failed to credit administrative fees, collected fi'om private training contractors in
the period April 1, 1983 through June 30, 1994, against haining costs charged to
the Federal Government

o Included unallowable costs relating to the operation of a children's summer' camp
in the training contract costs it submitted to the Federal Government during 1989
and 1990

o Failed to offset the training costs charged to the Federal Government for training
fees paid by private agencies for the period September 1, 1989 through June 30,
1994

The review also disclosed that:

o The State University College at Buffalo, the Research Foundation of State
University of New York, and the City University of New York submitted inflated
claims, in the period January I, 1986 through December 31, 1993, under training
contracts awarded by NYSDSS And, NYSDSS passed on the inflated claims for
reimbursement to the Federal Government
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o The NYSDSS and several components of the State University, fOl the period
January 1, 1984 through June 30, 1993, used Federal training funds to [mance the
salaries and related costs of personnel hired under training contracts who
perfonned nontraining functions

On December 20, 1994, the State of
New York signed a settlement agreement
with DOT, the OIG, and the Division of
Cost Allocation" In return for a cash
payment of $26,970,000, the Federal
agencies settled the above cited issues, In
addition to the cash payment, the State
further agreed to: review its expenditw'e report for the quarter July 1, 1994 through
September 30, 1994 and exclude similar costs which may have been included; amend its
current pmcedw'es to ensUI'e that any futwe costs of the type described will not be claimed;
and not claim any legal 01 administrative costs incurred by New York State in its own
investigation of the allegations contained in this suit or in the settlement of these matters,

Since the improper training contract practices found in the joint review of NYSDSS may
also exist in varying degrees in other States, we recommend that the Assistant Secretary for
Management and Budget (ASMB) alert the Department of Agriculture and Social SecUI'ity
Administration to the conditions found in this review We are alerting the Health Care
Financing Administration (HCFA) and the Administration for Children and Families (ACF)
to these conditions" FUrther, we recommend that ASMB coordinate the efforts of the
involved entities to ensure the,States' compliance with regulations that cover the allocation
and claiming of training contracts" Lastly, we recommend that ASMB also coordinate
efforts by the involved entities to review future training expenditwes claimed by NYSDSS,
on a periodic basis, to ensme that it continues to adhere to the terms of its settlement
agreement with DOl

In responding to OUI' draft audit report (Appendix D), ASMB conculled with OUI' findings
and recommendations and agr'eed with our concerns that comparable conditions may also
exist in varying degrees in other States, Accordingly, ASMB agreed to take quick action to
ensure compliance with the OUI' three recommendations

The HCFA and ACF also responded to our draft report (Appendixes E and F) and indicated
general concunence with OUI' findings and recommendations
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Background

The New YOIk State Department of Social Selvices (NYSDSS) has the responsibility for
training Social Selvices personnel so that they will have the skill, knowledge, and
proficiency to meet the stated objectives of the various Federal plOgrams that it administers
This training encompasses both NYSDSS staff and staff of the local social services districts.,

The NYSDSS conducts these activities thlOugh its Office of Human Resow'ce Development
(OHRD), This office oversees and coordinates the necessary functions to satisfy the
NYSDSS' training goals.. The OHRD provides direct liaison with all program areas (local,
State, Fedelal), identifies training needs, and manges for ttaining resources to meet these
needs" Additionally, it ensures that State and local staff are trained in management and
administrative skills; maintains a recordkeeping system for all training; awards and
administers training contracts; manages the Materials Resource Center and NYSDSS
library; and develops applOpriate evaluation systems for internal and external ttaining
activities.

While many ttaining needs are met through
internal resources, a substantial amount of
training is provided thlOugh conttacts with
educational institutions, consultants, and
other independent contmctors and
organizations,

Virtually all of the tmining contract costs
incwI'ed by NYSDSS were charged to
Federal programs, During the period covered by the joint review, these Fedelal proglams
and their Federal fmancial patticipation (FFP) percentages for training, as contained in the
applicable titles of the Social Security Act, were as follows:

o lV-A ., AFDC Income Maintenance (FFP 50%)
o IV-D·· Child Support Enforcement (FFP 64.85% to 70%)
o lV-E" Foster Care and Adoption (FFP 75%)
o XVI -, SSI Disability Determination (FFP 100%)
o XIX "Medical Assistance (FFP 50%, 75%,90%)
o XX - Social Services (Block Grant) (FFP 100%)

Tmining contract costs were also charged to the Food Stamp plOgram, administered by the
Depattrnent of Agriculture (USDA) (FFP 50%, 75%)

Training contract costs that are incurred at the State level are claimed through NYSDSS'
Centml Office Cost Allocation Plan At the local level, costs that are incuned are claimed
in accordance with the NYSDSS Manual Bulletin Transmittal 143b



I he training contxact costs were charged directly to programs, and the administxative costs
incurred by OHRD were allocated to programs based on the dollar value of the txaining
contracts Currently, NYSDSS issues approximately 180 contracts each year with a value
of about $44 million Ihe NYSDSS also incUIs approximately $.3..4 million annually for
administxative costs.

In December 1992, a former employee of NYSDSS filed a Complaint under the qui tam
provisions of the False Claims Act. The Complaint named, among othelS, the State of
New York, NYSDSS, OHRD, State University of New York (SUNY) Albany, SUNY
Brockport, SUNY (Centtal Administxation), Research Foundation of State University of
New York (RFSUNY), State University College at Buffalo (SUC Buffalo), City University
of New York (CUNY), and five NYSDSS OHRD employees as defendants, The Complaint
alleged tbat the named entities and persons had submitted false claims, or caused the
submission of false claims, for Federal fimds available for txaining of social service workers
under the Social SecUIity Act in violation of the False Claims Act. Specifically, the former
employee alleged in the Complaint that:

o The training conttactors would, at the encoUIagement of State officials, inflate their
budgets and vouchers submitted for reimbUIsement, and the State would pass on the
inflated amounts in claims to the Federal Government

o The tIaining contx'actors paid NYSDSS an administxative fee of 5 percent to cover
administxative costs Ihis fee represented 5 percent of the total value, of the
contIact This fee was improperly passed on to the Federal Government by
inflating the vouchers submitted by the training contIactors..

o The NYSDSS would receive income such as fees collected from ttainees, the sale
of training materials, and donations and sale of copyrights, This revenue was not
properly credited to the Federal Government as required,

o To facilitate the training cost inflation scheme and the related scheme concerning
the administxative fee, State officials conspired with contractors who would
participate in the inflation of budgets and vouchers to assure that only cooperating
contractors would receive contracts

o Contractors would receive contract extensions and budget modifications to permit
expenditUI'e of all budgeted funds even after the training services had been
delivered

o Lastly, by operating the schemes described above, NYSDSS submitted false and
fictitious claims to the Federal Government
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Plior to the initiation of the Department of
Justice (D01) investigation, the Office of
Inspector General (OIG) issued two final
audit reports on issues relating to training
costs claimed by NYSDSS in the period
April I, 1987 through Mar'ch 31, 1991
Our earlier reviews were performed at the
request of the Department of Health and
Human Services (IlliS), Division of Cost Allocation (DCA) In our two prior audits, we
partially examined two issues which related to the allegations included in the qui tam suit
Specifically, we reviewed NYSDSS use of third party contributions to satisfy the State's
shar'e of training costs and the 5 percent fee NYSDSS charged to training contractors.

In our two earlier audit reports (CIN: A..02-91-02002 dated July I, 1992 and
CIN: A-02-92-02oo7 dated November 9, 1993), we recommended fmancial adjustments
totaling $6.0 million ($3..9 million Federal share) relating to third party in-kind
contributions and the 5 percent fee.. The findings included in our earIier reports which
related to these two issues were resolved in the settlement of the qui tam suit, and our prior
recommended Federal shar'e adjustments of $3.9 million were included in the refund of
$26,970,000..

Scope of Review

In our' current review we expanded our previous review of third party in-·kind contributions
and the 5 percent administrative fee to cover such costs that were claimed during the period
April I, 1983 through June 30,1994. Further; we reviewed additional issues related to
training fees by private agencies and allegations related to inflated claims submitted by
several components of SUNY and other contractors.

The primary objective of our review was to lend assistance to Do.l in its review of the
validity of the allegations included in the qui tam suit filed by the former NYSDSS
employee in December 1992 In order to accomplish our objective, we:

- Participated in meetings held with the former employee and his attorney to discuss
the allegations included in the suit and the documents which were submitied by the
former employee in support of his allegations.

- Met with representatives from the New York State (NYS) Office of Inspector
General and discussed and reviewed working papers relating to an earlier review
performed by that office of certain aspects of OHRD's training contract practices

Met with NYSDSS' internal
auditors to discuss their prior
internal audit reviews of OHRD and
a number of training contractors

3
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We also obtained copies of portions of their audit working paper files for follow On
work by Oill staff

- Held discussions with representatives from RFSUNY regarding allegations raised by
a fomier employee of SUC Buffalo We examined working papers related to an
internal review which was made of the allegations and copied portions of the
working papers for follow on work.

- Audited the total amount of trai.oin8 contract costs that were claimed by NYSDSS
during the period 1983 through 1993.. This included analyzing both the charging
instructions for all training contracts and NYSDSS' methodology for allocating
contract and administrative costs to benefiting programs..

- Audited the Training Management and Evaluation Fund, the Local District Training
Fee (LDfF) special revenue account, and analyzed NYSDSS' procedure for using
third party contributions as its share of training costs

Examined the propriety of OHRD's administrative costs and training expenditures
claimed under contracts NYSDSS awarded to eight private and fow public
contractors.. We provided narrative surrunaries of findings and related
recommendations to DOl.

Participated with OIG's Office of Investigations (01), Office of Civil Fraud and
Administrative Adjudication (OCFAA), and DOl in interviews with and depositions
of training contractor personnel and current and former NYSDSS employees.. We
assisted 01, OCFAA, and DOJ in seeking evidence from contractors and State
officials.

.. Determined whether the Federal Government received proper credit for refunds and
reimbursements fiom contractors

.. Held discussions with cognizant NYS and Federal officials regarding training
policies, procedures, and regulations.

- Calculated the single damages for seven issues raised in the civil fraud investigation
which covered the period April 1, 1983 through June 30, 1994 The seven issues
included:

I . Unallowable costs resulting from private in-kind contributions or donations of
the State match from 1983 through June 30, 1994

2 Unallowable costs resulting from the 5 percent adrninistr·ative fees collected
fiom private contractors for the period 1983 through June 30, 1994

4



,. Unallowable costs resulting from the failure to credit training fees revenue
received from provider agencies to the Federal Government from September I,
1989 tIuough June 30, 1994..

4.. Unallowable costs resulting fmm the hiring of on-site contract staff for the
period JanuaIy I, 1984 through June 30, 1993, expressed both as an absolute
dollar figur·e and as a percentage of all federally reimbursed contract
expenditures associated with on-site contract staff

5 Unallowable costs related to RFSUNY's internal review of SUC Buffalo.

6.. Unallowable costs resulting fmm the improper claiming of a special summer
program entitled, "Project Liberty."

7 Unallowable costs resulting from the improper claiming of direct and indirect
costs for a training contract awarded to CUNY.

- Calculated the audit and investigative costs of the joint review incurred by HHS and
OOJ. We also calculated an estimate of the interest income earned by NYSOSS
through its short term investment pool on costs which were overbilled to the Federal
Government

Our review was conducted in accordance with generally accepted governmental auditing
standards, except for certain financial projections calculated at the request of OOJ thttt
would not fully satisfy these standards.. A review of NYSOSS' internal control structure
was performed as part of OUI two earlier audit reviews, and our related comments on
internal contmls ar·e contained in our earIier issued audit reports. We did not expand on
OUI earlier examination of NYSOSS internal control structure since the primary objective of
this review was to determine the validity of the allegations included in tlte qui tam suit
Our audit field work was performed primarily at NYSOSS and RFSUNY in Albany,
New York during the period January 1991 to November 1994.
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Based on a audit review and investigation
of the allegations contained in the former
NYSDSS employee's qui tarn suit, we
concluded that NYSDSS submitted false
claims in order to obtain Federal funds
made available under' the Social Security
Act for the training of social service
workers., The review team found seven areas which implicated the civil False Claim Act
The seven areas me discussed below..

Third Party In-Kind Contdbutions

Ihe training contacts awarded by NYSDSS in the period April I, 1983 to June 30~ 1994
included provisions which required training contractors to cost share on the average 12 to
33 percent of the costs of the training provided.. Io illustrate, if a contractor was awmded a
$100,000 contract to provide training to social service employees, and the terms of the
contract required the contractor to cost share 25 percent, then NYSDSS would only be
required to reimburse the contractor $75,000.. Ihe NYSDSS referred to the required cost
sharing provisions included in its contract awards as "third party in-kind contributions,," In
the above example, the contractor would bill NYSDSS for $100,000 of its incurred costs
And, although NYSDSS would only reimburse the contractor $75,000, NYSDSS would
include $100,000 of contractor costs in its claim submitted to the Federal Government.. The
NYSDSS explained this practice by claiming that its contractors were voluntarily
contributing to the State's share of training social service employees.. In the above
example, the contr'actor was expected to absorb the remaining $25,000 of costs incurred,
However, as will be discussed below, this did not OCCUI

In two prior OIG audits of NYSDSS
training activities (CIN: A-02-91-02002
and CIN: A-02-92-02007), we found that
NYSDSS was using the training
contractors' in-kind contributions to meet
the State's shar'e of training costs claimed
under titles IV-A, IV·D, IV-E, and XIX
This practice was not in compliance with Federal regulations and program directives with
regard to the cost sharing provided by private contractors (i e." contractors which were not
im agency of the State such as SUNY).. Consequently, in our two earlier reports, which
covered the period April I, 1987 through March 31, 1991, we recommended adjustments
totaling approximately $4.,6 million (Federal share $3 0 million) The amount
recommended for adjustment represented all the cost sharing expenses provided by private
contractors which NYSDSS had claimed to meet its share of training costs in the period we
had audited, In our' earlier reviews, we did not recommend adjustments to the cost sharing
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provided by public contractOIs because they were not third parties. They were State entities

which were generally able to document the cost shaIing by claiming indirect costs

computed at rates which were less than those negotiated with DCA.

As part of our joint review with DOJ, we examined the propriety of training expenditures

which were claimed under contracts that NYSDSS awarded to eight private and four public

(State and City University campuses) contractors

We determined that NYSDSS allowed

contractors to inflate their claimed training

expenditures in order to recover the cost

sharing expenses which were allegedly

incurred. Training contractors advised us

that NYSDSS employees told them there

were various "methods" they could use to

recover their true costs and thus contract with NYSDSS without "losing money.... We found

that private contractors inflated their costs to cover required cost sharing in a variety of

ways. Several examples of the various inflation methods employed by contractors-follow:

o Allocating more than 100 percent of actual personnel and fiinge benefit costs to

training contracts..

o Claiming duplicate costs Contractors would claim the same training costs on two

contracts with overlapping performance periods

o Claiming rental and user rates for equipment owned..

o Claiming undocumented costs. For example, contractors claimed "in-house"

publication costs for which no documentation existed..

o Claiming an inflated value fOI consultants who were paid less. Also, contractOIs

claimed indirect and fringe benefit costs at inflated rates or at rates which could not

be documented.

Based upon additional work performed, we

concluded that private training contractors

did not actually incur any of the cost

sharing expenses which NYSDSS claimed

in the period April I, 198.3 through

June 30, 1994. As a result, NYSDSS was

~ked to refund $9,873,944 (Federal share

$6,557,082) it had claimed under the titles

IV-A, IV-D, IV-E, and XIX programs

during that period. For a breakdown of this amount by Federal program, see Appendix A

The NYSDSS discontinued using third party contributions provided by private contractors

to meet its share of training costs effective July 1, 1994
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The NYSDSS settled this issue on December 20, 1994 (see Appendix B - Copy of
Settlement Agreement) and paid double damages of $13,114,164 to the Fedeml
Government.

Administrative Fee

In addition to the amounts paid by NYSDSS to the contractors, the training contracts
awarded by NYSDSS in the period April 1, 1993 to June 30, 1994 also included a
provision which requited training contractors to pay NYSDSS a fee to cover the State's
share of administrative costs. The fee was assessed at 5 percent of the total Contract
amount. To illustrate, if a contractor provided training to social service employees at a cost
of $100,000, the terms of the contract awarded by NYSDSS required the contractor to pay
NYSDSS a fee of $5,000 ($100,000 x 5 percent)..

In our two previous audits
(CIN: A-02-91·'02002 and
CIN: A-02·'92-02007), which covered the
period April 1, 1987 through March 31,
1991, we determined that NYSDSS did not
treat the 5 percent fee charged to private
contractors as an applicable cr'edit in
accordance with Office of Management and
Budget (OMB) Circular No,. A-87. Consequently, we recommended adjustments totaling
$1.4 million (Federal share $881,658),. Further, we recommended that in the future
NYSDSS apply the 5 percent fee as an applicable credit to the total OHRD administrative
costs prior to claiming for Federal share

As part of our joint review with DOl, we examined training expenses claimed on selected
contr'acts We determined that NYSDSS encouraged contractors to inflate thell' claimed
training expenditur,cs in order to recover the 5 percent administr'ative fee which they were
assessed, I raining contractors advised us that NYSDSS employees told them to use the
same methods as described for "ThUd Party In-Kind Contributions" to recover the fee

Based upon additional work performed, we
concluded that private contractors inflated
their tmining expenditrrres to cover their 5
percent fees in the period April 1, 1983
through
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June 30, 1994 As a result, NYSDSS improperly claimed $3,678,454 and received Federal
funds of $2,249,474 in that period. For a breakdown of this amount by Federal progl3m,
see Appendix A. The NYSDSS corrected the application of the 5 percent fee received from
private contmctOIs effective July I, 1994

The NYSDSS settled this issue (See Appendix B - Copy of Settlement Agreement) and
paid $4,064,336 to the Federal Government. This amount was based on a multiplier of
L81 percent of single damages that was voluntaIily agreed to as part of the settlement.

Project UbeIty

1he NYSDSS awarded contract No .. C-002763 to Hudson Valley Community College
(a component of SUNY) in March 1988, Under the terms of this contract, SUNY was to
provide general management and systems training intended to enhance the job skills of
NYSDSS employees., The period of performance of the originally issued contract
agreement was from April I, 1988 to May 31, 1989, and the costs for providing the training
were initially estimated to be $449,258 Before the otiginal contract term expired in
May 1989, NYSDSS extended the period of perfOImance to March 31, 1990, increased the
estimated cost by $335,270, and amended this contract to include the operation of a
program titled, "Project Liberty.." By amending this existing contr'act, NYSDSS was able to
bypass the formal request for proposal and bid process and award the project to this
contractor,

The NYSDSS charged all the expenditures
relating to "Project Liberty" to the Federal
Government as training expenses in Fiscal
Year 1990 Based on OUI review, we
determined that "Project Liberty" was
begun as a summer residential program for
disadvantaged youth and later was
expanded as an academic program throughout the school year., We concluded that the
expenses relating to "Project Liberty" were not related to the training of social service
employees and NYSDSS improperly claimed $251,243 and implOperly received $136,465
in Federal funds for the "Project Liberty" program

The NYSDSS did not dispute our conclusion and settled this issue by paying double
damages of $272,930 to the Federal Government (see Appendix B- Copy of Settlement
Agreement). For a breakdown of this amount by Federal program, see Appendix A

9
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State University College at Buffalo

Our review disclosed that training contracts awarded to RFSUNY by NYSDSS were being
audited by RFSUNY's internal audit group.. Specifically, RFSUNY's internal auditors were
examining six NYSDSS contracts awarded to SUC Buffalo during the period October 1985
through December 199.3. The objective of the internal audit review was to address written
complaints from a former SUC Buffalo employee conceming implOper practices on training
contracts awarded by NYSDSS.. The results of RFSUNY's internal review were plOvided
to us

We tested the reliability of the intemal
auditors' working papers and detennined
that we couid rely on the audit work they
performed. The internal auditors found a
number of problems with costs that SUC
Buffalo had charged directly to the
NYSDSS training contracts. To illustrate,
the internal auditors identified 15 SUC Buffalo janitorial and custodial employees who were
improperly classified as clerical staff. The salary and related costs of the 15 employees
were charged as training expenses on the contracts The internal auditors also found 36
other SUC Buffalo employees who were not performing training functions Yel, their
salaries and related expenses were also claimed on the training contracts.

Also, RFSUNY internal auditors found that
seven equipment items charged to the
NYSDSS training contracts could not be
located, and 35 other items acquired with
training contract funds were not used for
training purposes.. The internal auditors
also noted that 17 of the 35 items were
physically located at sites other than on the SUC Buffalo campus.

We calculated that RFSUNY erroneously claimed $742,390 for salaries and related fringe
benefit and indirect costs and $63,867 for equipment costs under the NYSDSS training
contracts performed by the SUC Buffalo campus.. Additionally, we concluded that
RFSUNY had improperly received $529,327 in Federal funds as a result of its erroneous
claims For a breakdown of this amount by Federal program, see Appendix A

The NYSDSS settled this issue (see Appendix B - Copy of Settlement Agreement) and paid ..
double damages of $1,058,654 to the Federal Government
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Private Provider Training Fees

The NYSDSS charged pmvider agencies a fee for their staff to attend training sessions..
The revenue received from the lIaining fees was deposited into the LDIF special revenue
account, and was not reported to the Federal Government. Instead, NYSDSS used the fees
to pay for· its share of the training conlIact costs that were claimed under Social SecUIity
titles IV-A, IV-D, IV·E, IV··F, XVI, XIX, and XX as well as title 7, U.s.. Code, dUIing the
period September I, 1989 through June .30, 1994..

The NYSDSS advised us that it considered the fees collected from pmvider agencies to be
program income as defmed in OMB Circular No.. A-102, Attachment E Further, NYSDSS
advised that section E.5 of Circulm· No.. A-102 permitted it to use the program income to
fmance the State's share of the lImning conlIact costs incUIred

Our review of section E.5 indicated that NYSDSS was allowed to use the revenue received
from lIaining fees to finance the State's share of training contract costs only if it !tad
obtained the prior approval of the Federal sponsoring agencies, which it had not
Moreover, the regulations contained in 45 CFR 7442 provide that the fees must be used to
offset costs unless the Federal granting agency had approved the use of the fees either to
meet cost-shaIing requirements of the progrmn or for costs which were in addition to the
allowable costs of the prograIll

We discussed this issue with
representatives of the Administration for
Childt·en and Families (ACF). The ACF
advised us that it had not approved or
permitted NYSDSS to use provider agency
fees to finance the nonfederal share of the
allowable costs of the programs.. It was
ACF's position that the provider agency
training fees collected by NYSDSS should ther·efore be used as an offset to the total
allowable costs to determine the net allowable costs on which the State may then make its
claim in accordance with the appmpriate Federal share rate.

In addition to determining that NYSDSS had not complied with applicable regulatOlY
criteria, the investigation revealed that NYSDSS deliberately failed to notify Federal
sponsoring agencies of the revenue collected from provider agencies.. It was evident that
NYSDSS disregarded program income regulations. Accordingly, NYSDSS erroneously
~Iaimed $1,120,154 and improperly received Federal funds of $500,~69 for the period
September 1, 1989 through June 30, 1994 For a breakdown of this aInount by Federal
program, see Appendix A. The NYSDSS corrected its method of accounting fOl provider
agency training fees effective July I, 1994
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The NYSDSS settled this issue (see Appendix B - Copy of Settlement Agreement) and paid
$904,425 to the Federal Government This amount was based on a factor of 1.81 of single
damages.

The Research Foundation of the City University of New York (RFCUNY)

The NYSDSS awarded contract No C-003732 to RFCUNY to provide training to State and
social services district staff on legal issues, including fair hearing related matters.. The
contract agIeement contained an approved budget of $1,410,930 for the period October 1,
1989 through March 31, 1993.

We reviewed the $941,071 of expenses
RFCUNY claimed under this contract in
the period October 1, 1989 through
November 30, 1991. The claimed indirect
costs on this contract were based on the
on-campus indirect cost rate of 714
percent, which RFCUNY negotiated with
DCA for agreements performed at its Queens College campus.. However, because more
than 50 percent of the dir'ect costs charged to the contract were incurred off-carnpus, the
claimed indirect costs should have been based on the oU:·campus indirect cost rate of 425
percent, which RFCUNY negotiated with DCA As a result, RFCUNY overclaimed
$148,756 of indirect costs Oill review also disclosed that $38,8.34 of trainee travel
expenses and related indirect costs of $16,505 were UIUlecessary contract expendit\Ues

Overall, $204,095 of training expendit\Ues were improperly claimed under contract
No. C-003732 for the period we reviewed. Of that amount, $1.36,744 was reimbursed by
the Federal Govemment. For a breakdown of this amount by Federal proglam, see
Appendix A

The NYSDSS settled this issue on December 20, 1994 (see Appendix B .- Copy of
Settlement Agreement) and paid $247,068 to the Federal Govemment. This amount was
based on a factor of 1.81 of single damages

On-Site Training Contract Staff

We found that certain employees, who
were hired to work under training contracts
awarded to RFSUNY, were working in
NYSDSS offices throughout the State. The
NYSDSS referred to these RFSUNY
training contract employees as "on-site"
NYSDSS contract staff We asked
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RFSUNY to provide us with a listing of all contract employees who worked on-site at

NYSDSS offices during the past 10 years. The RFSUNY subsequently furnished us a list

of 156 employees who were plaeed in NYSDSS offices during the period January I, 1984

through June 30, 1993.. lhe salary and related costs of the 156 employees were charged

entirely to training contracts NYSDSS awarded to SUNY Albany and SUC Buffalo.

In order to determine if the on-site contract employees were actually performing tr·aining

under the contracts where their salaries were charged, 40 of the on-site stafT were

interviewed. We were able to determine the activities performed by all 40 staff· during the

period they were charged to the training contracts In addition, based on conversations with

the 40 individuals interviewed, we were also able to obtain information concerning the

duties performed by another 44 NYSDSS on-site contract staff

The interviews showed that most were

often performing duties other than training

or they were performing no training at alL

These activities included:

o Student interns conducting research

on Medicaid-related issues. Intelns were responsible for the analysis and resolution

of questions regarding recipient and provider litigation patterns, and the analysis,

refinement, and development of Medicaid systems. In addition, they focused on the

analysis and resolution of Medicaid program management problems in such areas as

cost containment, costlbenefit analysis of services and eligibility policies, and other

organiZational policy and management issues..

o Contract staff involved in preproing procedural manuals Specifically, staff were

involved in the development of the Foster Cro·e Manua! for New York City. Issues

in the manual included time frames, review process, practice concepts, and project

oversight

o Contract staff discussing legislative developments. Celtain staff were responsible

for refining NYSDSS' computer system and making recommendations for ledesign

Theil' duties included analyzing both new and existing computer systems to ensure

the data generated was in compliance with Federal regulations

o Regional contract staff monitoring and evaluating loca! district operations Staff

were given a certain number of local district sites to look over the existing

equipment and room configurations A site packet was prepared, new equipment

purchased and installed, and ultimately, the local staff was shown how to use the

new equipment.

o The NYSDSS computer hotline staff providing assistance related to hrodware and

other computer problems.. We believe the hotline employees fixed problems as

opposed to actually perfonning training
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For the 84 NYSDSS on-site employees whose work activities were reviewed, we concluded
that 47 did not perfonn any training, 30 perfonned training part of the time, and the
remaining 7 trained 100 percent of the time. We estimated the percentage of effort and the
related costs that did not benefit the training contracts and calculated that, for the period
January I, 1984 thmugh June 30, 1993, NYSDSS erroneously claimed $7,772,114 for
salaries and related costs Of that amount, NYSDSS impmperly received Federal
reimbursement of $4,045,029. For a breakdown by Federal pmgrarn, see Appendix A.

The NYSDSS settled this issue (see Appendix B· Copy of Settlement Agreement) and paid
$7,308,533 to the Federal Government. This amount was based on a factor of L81 of
single damages.
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On December 20, 1994, the State of New York signed a settlement agreement with DOJ,
OIG, and DCA. In return fOf a cash payment of $26,970,000, the Federal agencies settled
the above cited issues. In addition to the cash payment, the State further agreed to: review
its expenditure report for the quarter ended September 30, 1994 and exclude similar costs
which may have been included; amend its CWIent procedures to ensure that any future costs
of the type described will not be claimed; and not claim any legal or administrative costs
incurred by the State in its own investigation of the allegations contained in this suit or in
the settlement of these matters..

Recommendations

The Assistant Secretary for Management and Budget (ASMB) has been assigned
responsibility to negotiate all public assistance cost allocation plans.. This responsibility
also includes resolution of all govermnent-wide accounting issues that impact public
assistance programs.. All administrative costs (direct and indirect) ale normally charged to
Federal programs by implementing the public assistance cost allocation plan.. Therefore,
since the improper training contract practices found in ow Joint review of NYSDSS may
also exist in varying degrees in other States, we recommend that ASMB:

Alert other departments administering training contracts to the conditions found in
this review.

Advise and coordinate the efforts of ACF, the Health Care Financing Administration,
USDA, and the Social Secwity Administration with regard to the need to more
closely monitor and coordinate States' compliance with regulations that cover the
allocation and claiming of training contract costs We believe that, as a minimum,
other States should be queried as to whether the improper practices identified in the
review of NYS have been adopted elsewhere. Io assist in this review, we have
initiated a nationwide review of training contract costs Ow nationwide review will
include the following six States: New Jersey, Florida, Illinois, Oklahoma, Missouri,
and California. The objective of the nationwide review will be to determine the
appropriateness of training contract costs charged to Federal programs in the selected
States

Review future training expenditures claimed by NYSDSS, on a periodic basis, to
ensure that it continues to adhere to the terms of its settlement agreement with DOJ.
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ASMB Response

In a memorandum dated September 8, 1995, ASMB agreed with our conclusions and
indicated it shared our concerns that comparable conditions may also exist in varying
degrees in other states.. Accordingly, ASMB stated quick action would be taken to ensure
compliance with the report's three recommendations"" Specifically, ASMB stated DCA will:

-"" Alert other Federal agencies which also fund training contracts to the conditions
disclosed in our report

Advise and coordinate efforts of HHS Operating Divisions and other Federal
agencies to more closely monitor and coordinate States' compliance with regulations
affecting the allocation and claiming of training contract costs"

Review future training expenditures claimed by NYSDSS, on a periodic baSis, to
ensure continued compliance with the terms of the settlement agr"eement"

HCFA Response

The HCFA concurred with our findings and recommendations"

ACF Response

The ACF concuned with our findings and recommendations""

The ACF also offered a general comment indicating it would be beneficial to ACF in
canying out its responsibility to monitor States in the adtninisttation of individual programs
if our r"eport detailed improper claims filed by the State under titles IV-A, IV-D, [v..-E, and
XX on a program-by-progranr basis" We discussed this with ACF officials who recognized
that we did not perform a program audit of training contracts to assess whether the training
was proper or relevant Therefore, we did not detail the inIproper claims on a program-by
program basis

In adrlition, ACF made two specific comments on third party in-kind contributions The
first related to ACF's interpretation of the finding, whereby officials understood the report
to imply that training contract provisions requiring contractors to pay the State amounts in
addition to the reasonable and fair market values of the services provided would be
acceptable except for the fact that contractors failed to actually provide "contributionsn

During a discussion with ACF officials, we explained such a funding methodology was not
acceptable In fact, the report stated, "This practice was not in compliance with Federal

16



regulations and program directives with regaId to the cost sharing provided by private

contractors, ..... ,"

The second specific comment was made in reference to the example we provided in the

report under Third PaIty In-Kind Contributions.. The example illustrated a provision

requiring a contractor to cost shale under a training contract and the way in which

NYSDSS subsequently reimbursed the contractor and claimed the costs to the Federal

Government, The ACF wanted the example clarified to show that the Federal Government

would ouly shaI'e in the adjustment amount and not the total award.

We contacted ACF officials and explained that our methodology for calculating the

adjustment did agIee with theirs and that the example ouly illustIated the terms of the

training contIacts, The ACF officials were satisfied with our explanation and agIeed that

the report should not have to be changed"
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RC03: ·'l'berapeuticCrisis Intmtention
Residential Qild Care Project, Cornell University

BREAKDOWN OF COURSES
EXPENSES

TxT lAB VP&ARTA SPR
PERSONNEL S60,423 S27,465 SI09,859 S9,887
FRINGE S22,018 SIO,008 S40,033 S3,603
CASUAL EMPLOYEES SII,250 SI,875 SO
FRINGE S4,100 S683 SO
AVEQUIPMENI S7,050 S3,750 SO SI,I70
EASEL PADS S165 S135 SO SO
PADSIPENCILS 594 554 50
EVAL SUPPLIES 5748 5432 50
STAFF 511,406 511,544 568,697 SO
TRAVEL
CONFERENCE IRAVEL 5867 S501 S2,783 5464
CONSULTAN1 FEE and TRAVEL 50 S6,OOO SO S25,OOO
PRINTING 514,025 51,620 S3,ooO 50
POSTAGE/SHIPPING 51,422 5821 $4,563 5760
REPRODUCTION OF lei VIDEO S8,415 50 SO SO
BOOKS/JOURNALS· S622 5283 S1,13I 5102
REPRlNI' PERMISSION 5187 S85 5339 531
TRAINING SPACE RENIAI 526,750 510,250 SO $4,500
lRAINEE COSTS S71,783 SO SO 50
SUBTOTAL S241,323 572,948 $232,964 $45,517
FACILITIES & ADMINISlRAlIVE S148,559 844,907 5143,413 528,020
COSTS
ADMINISTRAlION S29,407 513,367 553,468 54,812
GRAND TOTAL $419,289 5131,221 $429,844 $78,349

ADMINISTRAIION
PERSONNEL+TEMP 528,131
ASSOCIATED FRINGE S10,251
EQUIPMENT $3,400
FAXLEASE $450
OFFICE $1,083
SUPPLIES
SOFTWARE S3,I20
OFFICE FURNITURE S2,500
ADMINISI'RATIVE S'IAFF IRAVEl. 5238
OTIlER COSTS
NETWORK 52,748
COSTS
PHONE S6,312
PHOTOCOPY 58,500
OFFICE RENT IIHACA SO
EQUIP. REPAIR, MAlNTENANCE, & S3,250
INSURANCE
GENERAL OUISIDE SERVICES $4,452
SUBTOTAL 574,435
FACILITIES & ADMINISTRATIVE $43,729
COSTS
TOTAL ADMINISTRATION SI18,164

Rcv;.... Propo<aI
11112003 - 12/3112003
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OCT 26 2005 11:47AM DHHS DIV COST moc NO 2361 P. 4

ORIGINAL
COLLEGES AND UNrVERSr'l':ImS RATE AGRJmMENT

EIN #, 11S0532082A4

INSTITU'UON:
Cotnell Univet·si.ty
341 Pine Tree Road
Ithaca NY 14850-2820

DATE: Octobe:r 26, 2005

FILING REF .. , The pteceding
Agreement was dated
July 6, 2005

The rates approved in this a.g:reement are fo~' use on g:t:ants I cont:rllcts and other
agreements with the Fe.deral Govex:nment t subject to the conditions in Section III"

SECTION I: FACILITIBS AND ADMINISTRATIVEJ""COST" RATBS'"
RATE TYPES: PJ;XEO FINA~ PROV (PROVISJ;ONALl PRED" (PREDllTERM:rNED)

58. a On-Campus Endowed Reseat'ch
59.0 on-Campus Endowed Researoh
53.5 On-Campus Contz'act Call" Res.
54,0 On'·Campus Contract ColI. Res.
56 .. 7 On-CaU1Pus Cont:ract Call. ESA
11.0 off-Campus All NAIC P:r~grams

26. a Off-Campus All Progs (excl.NAIC)
use same t'ates and conditions as those ci.ted
fot fiscal year ending June 30, 2009 ..

TYPE

PREO.
PRED.
PRED.
PREP
PREP ..
PRED ..
PRED.
PROV ..

EFFECTIVE pERIOD
E:ROM .TO

07/01/05 06/30/07
07/01/07 06/30/09
07/01/05 06/30/08
07/01/08 06/30/09
07/01/05 06/30/09
07/01./05 06/30/09
07/01/05 06/30/09
a7/01/0 9 W'I'IL AMl3NDllD

RATE(%) APPLICABLB TO

*BASR~

iiOdTfied total <ii,rect co"t". coneisti,ng of all ..alaries ..nd wages,
fringe benef i toe # mill.terials, Bupp1i,es, se.:x:'viees t travel and subg:-ants
and subcontracts up to the fixst $25,000 of each suhgr"nt or subcontract
(regardless cf the period covered by th.. subgr ..nt or subcontxactl
Modified total direct costs shall exclude equipm..nt, capital
expendi tures, cha.:z:'ges for pat i.ent eare, tuition remi.sion, J:'ental
costs of off-site facilities I scholarships! and fellowships as well as
the pOl':'tion of eaeh subgrant and subcontract i,n exceSS of $25,000

(1) \110942
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OCT26200511:47AM

INSTITUTION,
Cornell Unive:csity

DHHS DIV COST ALLoe NO 2361 P 5

AGREEMENT DArE: october 26, 2005

SECTION I: FRINGE "BENEFITS RATES** ,------,,---,,-_._-----.
RATE TYl?BS: j;'IXED PINAL PROV" (PROVISIONAL) PRED , (PREDETIlRMINED)

32.0 Endowed ColI (1)
33.0 Endowed Coll (1)
10.0 Endowed Coll (2)

Use S~l1le :!:'ates and conditions as those cited
.fo:!: fiscal. year ending June 30, 2006.

47.5 Cont:c" ColI All Employ" O}
47,5 Contr. Co1l All Employ. (3)

~

FIXED
FIXED
FIXED
J?ROV"

FIXED
l?ROV"

EFFECTIVE !?ERIOn
~-'_. TO

07/01/05 06/30/06
07/01/06 06/30/08
07/01/05 06/30/08
07/01/08 UNTIL AMENDED

07/01/05 06/30/06
07/01/06 UNTIL~

RATE (%) LOCATIQ!lli APPLICABLE TO

(1) Full benefit employees, includes benefits listed in #2 below and see
special remark5 section for additional benefits covered"

(2) Appli"cab1e eo visi"ting faculty, summex' faculty without retirement.
Executive Education faculty appointments, non-benefit eligible temporary
employees, summe"" stUdents (it not regi"tered) and bonus payments.
1n<>1ud..o mandated benefits such as Social S,,"urity, Worker' a Compensati.on,
Disability and unemployment,

(3) Contract College fringe be-netits ax'*: claimed using a.pproved x'iltee
contained in the New York State-Wide Cost Allocation Plan pJ,us a small
add-on for the unive",oity paid component"

**nSSCRIPTION OF FRING~ BENEFITS RATE BASR,
Sal.ries and- wagQs. .

(2)
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ocr 26 2005 1i:47AM DHHS DIV COST AllOC NO 2361 P 6

INSTITUTION:
Cornell university

--------
AGREEMENT DATE, October 26, 2005

SEC'rrON II: SPECIAL REMARKS _

TREA=r OF FRINGE BENEFITS,
The fringe benefits are charged using the rate (s) listed in the Fringe Benefits Section of
this Agreement __ The fringe benefits included in the >:ate (s) ax'" li"ted below_

TREATMENT OF PAID ABSBNCIlS.
Vacation, holiday, sielt leave pay and other paid absences are included i.n salaries and
wages: and are claimed On grants. contracts and oth.eJ:: agreements as part, of the normal cost
tor salal:'i.ea and wages. Sepaxate claims for the eostiil of these pEJid absences are not
made.

1 The x'atee' in. t:his Ag:rilement have been negotiated to reflect the admi,ni,et%'ative cap
provis:i.ons of the x"vieions to 0Ma Circulu- A-2l published by the Office of Management and
Budg"t on May 8, 1990. No rat.. affecting the institution's fiscal pe,,-iad" beginning on oz
aftex' october 1, 1991. ~cept rates fox' DOD contracts ana subcontracts, contains total
administ::c:a.tive cost components in exceSS of that 26 percent cap ..

2 ~ Extraordi.naJ;y electrical, eost,s fOJ;' the Labo;z;atory Of Nuclear studies and extx'aol:'dinary
elect,rica.l costs, telecot'nmUni..cationa costs and chilJ,ed. watex' oosts of the Theory Cente.l:'
px'og1:am associated with, but not including normal utili,ty cOsts fo: building maintenance
are excluded. frow the modified total dix'eet: cost base" In addition, the eleet:r::i.cal costs
of the NA:rC AJ:'8ciho radio telescope site in Puert.o Ri.co are also excluded :from the
mo<1ified total dix-ect coat base. rhe exclusion of the.." costs Exom the MTDC base does not
repr$sent an agreement that th.."e exclusions a"e accepted :eor sub~equent negotiation of
future yeaJ:s r rates '.

3 __ In addition to th" fringe benefits listed in the Fxinge :Benefits Sect10n of this
ag~eement, the following fzinge benefits are included in the full benef1t rates,
retiz'ernent t health insurance, l.ife insuxatlce. long term disability, employee tuition,
employee wellness and assistance program and childcare.

4 __ Effective 7/1/99 tuition support: for dependents or Cornell t1nivex"ity employees is no
10ngex an allowable fringe benefit e><pen.:e and is not i.ncluded 1n the app:t;Oved rates_

S. Rguipment means an article or none><pendable, tangible personal property having a
uiiieful Tile of mox'e than one year',. and an a-oqui,sition COst of $5 t OOO or mOre per unit

(3)
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OCT 26 2005 11:47AM

INSTITUTION:
Cornell Univenlity

DHHS DIV COST AllOC NO 2361 P 7

AGREEMENT DATE: October 26, 2005
SECn"Otf III f eN!RAL'

A. LIMITATIONS;
:he ra.UB in th1a Agreement. ~ .9Ub,aet eD any flUtU:COr,f Qt" ;adlllini-aC:ra.t:iV4 l1\'1lit:at.lons and. e.W"Y to ~ giYen granl;. ~traet; or
other agr«.mene C'tlly t.o the extant tbt ftmda .rt available. ~ta..ace ot the ~~ is aul:ljlilc~ eo cne following condit!o."\S~

(1) Only coats"~ bt r::h4i! orgaJliJl'C£Qn \ft:Ire inclUdad in it:eeaCllitiea and "H~tRtiv. coal:. poo~. M finally accepl:.ed~ suott
costlJ ne l~lI.l obligac1-ons of: tu o~nt1On "'n4 ue 6l1owbh llZ1d4r ch~ gcvcning oost. p:£bciplb .. {:l} 'I'bfil: $b'I&: eo3ta tho.t: h&ve
l:leen trGilt:ed. ilI:S fe.¢U,tti.a and adrl1.Jrlet\'l\t:.i.ve COAU are noe el.ailllOd as dil:ac:t cot", (3) lfifll11u' typetl of cost" have. been ae.:e;cd\l::;i
cotuiliste!lt acc:ounCitllf t:ru.~e; and (~, '1'ha 1nto:c'fll(ll:!on provided by =e ¢rganintion Vb.5,¢h waa usQd to It.tablub I:bo rat-eEl ::l.B nor:.
lAt:er found to M ~icll,. U1COC'plee. 0):' inilccun.~ by tM ~,'h:r<ltl Govexmtent :Il aucb Bit;Ua;t.iQ1\3 =he :rnte(a) 'i/OIlld be :u.u.cject, to
renegot,ia.tion 801: the tUee:retloa. ofl the lfederal~t

13. AtWON'rDlll~. ,
1'1:11$ ~aemant 18 :tIuec. en tha aecoun~ft syaCQlIl purporroed by the organiza.t:ion to be in affect, d~1nQ: l::he Agre.t1~t. per:i,Qd, Cba..'"1se<'l
to thll! t1etbod o~ 4CCQUtl.ting fer coats whieb. afhce ~ amount of N'i~CllIIe.rIt. resulting t':om thE!. -usa of tllie ~eemlilnt, require
Fior approval of t:l'le aut:ho:d.:ed rl!~e:tencat:iY1!lof thlll ~.adf; ~. web ~l!J inclUde, b\Ll: ue not limitad to" eMrtgca in
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New York State
Office of

Children & Family
Services

George E Pataki
Governor

John A Johnson
Commissioner

Capital View Office Park

52 Washington Street
Rensselaer, NY 12144·2796

An Equal Opportunity Employer

Apri15,2004

Ms.. Denise Clark
Director
Office of Sponsored Programs
Comell University
120 Day Hall
Ithaca, New York 14853

RE: OCFS Training Workplan RC 03

Dear Ms.. Clark:

The purpose of this letter is to provided you with final approval of the Training
and Administrative Service Activity workplan entitled "Therapeutic Crisis
Intervention" (RC 03) that was conditionally approved on December 22, 2003
Copy attached.. The funding level for both gross and reimbursable workplan
amounts remain unchanged The workplan and requirements provided to
you with the conditional approval fetter are still applicable except for:

Each workplan requires an overall monthly billing and a Summary of Cost
form (31 06) for each project included in the workplan.

Administrative Service Activities and Department Appeals Board Decision
1666 (DAB 1666) costs must continue to be tracked by project and object of
expense, however they need only be reported with the final monthly claim
and any subsequent claims

Please refer to the ·Streamlining the Contract Process" guidelines, preViously
sent to you by Peter Miraglia on February 3, 2004, for information regarding
the processing of budget modifications.

If you have any questions concerning this letter, please contact Jim Spoor of
my staff at (518) 486-·6380

Enclosures

cc: Deb HanoI'
Peter Miraglia
Carol Frament

Jim Spoor
Mike Nunno
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JURISDICTIONAL STATEMENT 

This is an appeal from the Order and final Judgment of the United 

States District Court for the Northern District of New York (Honorable David N. 

Hurd), dated and entered the 29th day of September, 2005, which granted 

Defendants= motions to dismiss the Complaint (A-296, A-316).  The Court 

dismissed with prejudice the First, Seventh and Eighth causes of action stating 

federal claims, and dismissed without prejudice the remaining causes of action 

stating state law claims. 

Plaintiffs-Appellants (APlaintiffs@) asserted jurisdiction in the District 

Court based on 15 U.S.C.A. '' 15 and 26, 28 U.S.C.A '' 1331, 1337, 1343 and 

1367. 

Appellate jurisdiction is based on 28 U.S.C.A. ' 1291 in that this 

appeal is from a final Judgment of the United States District Court for the Northern 

District of New York that disposed of all claims with respect to all parties. 

STATEMENT OF ISSUES 

1. Whether the District Court erred in dismissing with prejudice the 

antitrust claims in Plaintiffs= initial Complaint on the grounds, inter alia, that 

Plaintiffs did not adequately plead a correct relevant market. 

2. Whether the District Court erred in dismissing the copyright claims in 



 

 2 

Plaintiffs= initial Complaint on the grounds, inter alia, that the Court essentially 

made findings of fact as to the term of a non-exclusive copyright license granted as 

part of a one-year service contract. 

3. Whether the District Court abused its discretion in dismissing 

Plaintiffs= initial Complaint with prejudice, without granting leave to Plaintiffs to 

replead.   

STATEMENT OF CASE 

In their first -- and only -- Complaint, Plaintiffs described an unusual 

arrangement involving Defendant-Appellee New York State Office of Children and 

Family Services (AOCFS@), which oversees private foster care agencies (APrivate 

Foster Agencies@) in New York State, and Defendant-Appellee Cornell University 

(ACornell@).  The Complaint alleged that with Cornell=s participation, OCFS, by its 

adverse regulatory actions and threats of detrimental licensing actions, for many 

years has prevented all the Private Foster Agencies in New York State from 

contracting with Plaintiffs -- or any other vendors of restraint training -- to train 

their staff.  The Complaint contended that instead, these Private Foster Agencies 

were and continue to be required -- and even coerced -- by OCFS to use the 

restraint training program owned and administered by Cornell, to the exclusion of 

all others.  
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Plaintiffs asserted claims under the Sherman Act, Sections One and 

Two, alleging injury to competition in that, as a result of the anticompetitive 

conduct, Cornell is charging, and OCFS is paying, more than four times the price 

Cornell charges its other customers for the same training.  Plaintiffs also alleged 

antitrust injury, seeking damages and injunctive relief because they have been 

prevented from contracting with Private Foster Agencies that sought to use them as 

their provider of choice of restraint training.   

Under New York law, the autonomous Private Foster Agencies have 

sole responsibility for the administration of their foster care homes, including 

choosing the training program that will best serve their foster children and staff.  

OCFS nevertheless engaged in anti-competitive coercion by misusing its regulatory 

authority to approve the agencies= Arestraint policy@ (including Aplans@ for restraint 

training) only if such Apolicy@ included using Cornell=s training program.   

Defendants below moved to dismiss under Fed. R. Civ. P. 12(b)(6) and 

successfully persuaded the District Court that the Complaint failed to allege an 

adequate Arelevant market@ in which the impact of Defendants= restraint of trade 

misconduct (under Section One of the Sherman Act) and monopolization activity 

(under Section Two) could be judged actionable.  OCFS and Cornell also sought 

the protection of antitrust immunity under the state action doctrine, a defense as to 
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which the Court expressed serious doubt, but did not rule upon.   

Even though Defendants agreed that the Complaint Amay be broadly 

and liberally construed to alleged [sic] anticompetitive conduct@ (Docket No. 51, p. 

15), and that a dismissal without leave to amend is only appropriate Ain 

extraordinary circumstances@ (Docket No. 51, p. 10), the District Court dismissed 

the antitrust claims with prejudice (A-296, A-316). 

The Complaint also stated federal copyright claims, alleging that 

certain New York State agencies and their employees infringed upon Plaintiffs= 

copyrighted training materials.  As to the copyright claims, the District Court 

engaged in an unusual level of fact-finding in determining the effective term of a 

written, but non-integrated, agreement.  Despite an express expiration date, the 

Court found no copyright violation by Defendants, notwithstanding allegations of 

their continued copying of Plaintiffs= copyrighted training materials beyond the 

expiration date.  The District Court dismissed the copyright claims, also with 

prejudice (A-296, A-316). 

The District Court=s decision dismissing the antitrust claims in 

Plaintiffs= Complaint with prejudice under Rule 12(b)(6), on the basis of a 

perceived inadequacy of the pleaded relevant market, is highly unusual and greatly 

disfavored.  As to the copyright claims, the District Court=s interpretation of the 
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contract at the pleading stage was inconsistent with the very contractual documents 

presented. 

Appellants seek a vacatur of the judgment below, together with a 

remand to the District Court for the purpose of granting Plaintiffs leave to file an 

Amended Complaint. 

 

STATEMENT OF FACTS 

A. The Allegations in the Complaint (A-25 - A-45)
1
 

1. The Plaintiffs 

                                                 
1
  The allegations in the Complaint are admittedly somewhat sparse and, in places, not 

entirely clear.  The Complaint=s allegations were supplemented by various documents submitted 

by Defendants with their motions to dismiss.  We freely refer to these supplemental materials and 

any regulatory material to elaborate on the nature of the Complaint.  See OCFS=s Principal 
Memo., Docket No. 60, p. 8 (agreeing that public records of an administrative agency may be 

judicially noticed in connection with a Rule 12(b)(6) motion).  See also Kramer v. Time Warner 

Inc., 937 F.2d 767, 773 (2d Cir. 1991) (permitting factual matters not incorporated in a complaint 

to be considered on a motion to dismiss under Rule 12(b)(6) if they are proper for judicial 

notice). 
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Plaintiff Bruce Chapman (AChapman@) is the president of Plaintiff 

Handle With Care Behavior Management System, Inc. (AHWC@) (&& 3-4).2  He is 

the author and copyright owner of a series of manuals and audio visual materials on 

the topic of crisis intervention, including physical restraint, as well as the owner of 

all derivative rights associated with the manuals and videos (&&  43-45).  Using 

these materials, Chapman has been involved in providing training in crisis 

intervention, including physical restraint, since the 1980s (&& 27-28, 50-51).3  

Since approximately 1998, Chapman has providing training through HWC, a 

corporation of which Chapman is president and sole owner (&& 4, 27-28, 50).4  

                                                 
2
  All A&@ references are to the Complaint, unless otherwise noted. 

3
  Chapman is also the holder of a patent for an apparatus and method for safely 

maintaining a restraining hold on a person.  Patent Reg. Nos. 6360749, 6273091. 

4
  The  Complaint used various phrases for the type of training provided to the Private 

Foster Agencies, e.g., Ause of force program@ (& 36), Abehavior management@ (& 36), Acrisis 
intervention@ (& 36) and Arestraint training A (& 90).  The regulations define Aphysical restraint@ 
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Training in physical restraint techniques is part of general Acrisis intervention@ 

training programs (&& 4, 36, 90). 

                                                                                                                                                             

as Athe use of staff to hold a child in order to contain acute physical behavior.@  18 N.Y.C.R.R. ' 
441.17(a)(3).  Hereafter, for simplicity, this activity will be denominated as Arestraint@ or 
Aphysical restraint,@ the training as Arestraint training,@ and a Private Foster Agency=s relevant 
policy as its Arestraint policy.@  Regulations also call for training in methods of reducing or 

preventing the need for the use of restraint.  The combined program of prevention and restraint is 

sometimes generally called Acrisis intervention@ (& 90). 

The first Chapman copyright, obtained on June 7, 1984, is for a 

manual entitled,  AHandle with Care - A Revolutionary Approach to Behavior 

Management@ (& 44).  Derivative works include a performance-based (live) training 

program, updated manuals and numerous video tapes (& 44).  Chapman has also 

copyrighted all significant updates of  these materials.  Copyright notifications were 

affixed to all materials (&& 43-45). 

In 1997, HWC was hired by Defendant The New York Division for 

Youth (ADFY@) to train the staff of residential facilities for juvenile delinquents in a 

Asafe use of force [restraint] program,@ including physical restraint techniques  (&& 

27-28, 50).  Although Chapman and HWC were solicited and hired by DFY, the 

predecessor to OCFS, to provide restraint training to state-owned juvenile 
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delinquent facilities, OCFS has prevented Private Foster Agencies in New York 

State from using HWC -- or any training providers other than Cornell -- to provide 

restraint training to their staffs (&& 34-38, 71-73, 86-91). 

2. The Defendants 

The Complaint names three categories of Defendants:  (1) several New 

York State agencies, principally OCFS and DFY, as well as several of their 

employees (collectively, the AState Defendants@ or AOCFS@) (&& 5-10); (2) Cornell 

and several related institutions and entities, as well as several Cornell employees 

(collectively, the ACornell Defendants@ or ACornell@) (&& 11-19); and (3) Hillside 

Children=s Center, a corporation, and several of its owners and employees (the 

AHillside Defendants@) (&& 20-22). 

DFY, until 1998, was the agency that operated state-owned 

correctional facilities for juvenile delinquents throughout New York (&& 5, 23-24). 

 Defendant the New York State Department of Social Services (ADSS@), until 1998, 

was responsible for the approval and regulation of Private Foster Agencies (&& 6, 

23).  In 1998, both DFY and a portion of DSS were merged into OCFS (&& 7, 23, 

31, 82).  In 1998, OCFS, a sub-agency of the newly-created New York State 

Department of Family Assistance, assumed responsibility for overseeing Private 
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Foster Agencies (&& 7, 23).5   OCFS also assumed the functions of DFY, which, as 

noted above, had contracted in 1997 with Chapman to train DFY staff in 

Chapman=s (and HWC=s) physical restraint program (&& 7, 23, 50, 82).  As DFY=s 

successor, OCFS continued to use and copy copyrighted materials created by 

Chapman even after the contract expired (& 46-47, 50-53). 

                                                 
5
  The Complaint used various terms for these AAAAprivate foster agencies,@ such as Achild 

care providers@ (& 23), Aprivate child care providers@ (& 31) and Aresidential treatment centers@ 
(& 83).  They are defined by statute and regulation as Avoluntary authorized agencies.@  N.Y. Soc. 
Serv. Law ' 371(10)(a) and (c).  For simplicity, they are herein referred to as Private Foster 

Agencies.   

In the 1980s, Cornell also developed a restraint training program, 

calling it ATherapeutic Crisis Intervention@ (ATCI@) (&& 35, 87; A-48, A-124).  Like 

Chapman=s and HWC=s program, TCI includes training in physical restraint (&& 35, 

87, 90; A-95 - A-102, A-124 - A-136).  The TCI program is owned by Cornell; 

however, OCFS has an unlimited right to use Cornell=s program and materials to 

train staff of Private Foster Agencies within New York State (&& 35, 87, 90; 

Docket No. 51, p. 4).  Cornell, with Defendant The New York State College of 

Human Ecology at Cornell University (ACHE@), markets the TCI program in New 

York State and elsewhere (&& 91-92). 
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3. HWC====s 1997 Agreement with DFY  

Part of DFY=s responsibilities for the care of juvenile delinquents in 

state custody included training its staff in techniques to physically restrain juveniles 

under appropriate circumstances, such as when a juvenile posed a threat to his own 

safety, other juveniles or DFY staff (& 24).  DFY also created a Ause of force 

policy@ governing when physical restraint could be used (& 25). 

Between 1994 and 1996, serious mental and physical injuries -- 

including two deaths -- resulted from the use of physical restraint by DFY staff (&& 

26, 58; Docket No. 67, pp. 4-5).  Thereafter, in 1997, upon examining the merits  

and success of HWC=s training program, DFY retained HWC to train DFY staff in 

HWC=s proprietary program, including physical restraint techniques (&& 27, 50, 

59).
6
    

                                                 
6
  DFY had previously hired Chapman to provide similar restraint training for DFY in 

1987 (A-158 - A-162).  Chapman was the sole proprietor of his training business, which by 1997 

did business under the name AHandle With Care@ (A-178).  HWC was incorporated in 1998, and 

most of Chapman=s intellectual property was subsequently transferred or licensed to HWC. 

As part of this 1997 agreement, HWC trained DFY staff and also 

licensed DFY to use and reproduce HWC=s copyrighted training materials, so that 

HWC-trained and HWC-certified DFY staff members could, in turn, train other 
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DFY staff in HWC=s restraint program (&& 28, 50-52).  Pursuant to this agreement, 

in April 1997, Chapman provided twelve days of training to DFY staff, including 

training and certifying staff members as instructors in HWC=s restraint program, 

and also provided written and audio visual materials (&& 50-52).  The 1997 

agreement had an initial term of four months, with an option to extend for two 

additional four-month periods, totaling a one year period in all (&& 28, 51-52, 61-

63, 66).  Furthermore, each DFY staff member trained in HWC=s restraint program 

acknowledged in writing that the staff member was only permitted to train others in 

HWC=s program during the pendency of that one-year period (&& 61-63; A-181). 

Notwithstanding the above-described terms of the parties= agreement, 

after the one-year period ended in 1998, DFY -- now OCFS -- Amisappropriated 

HWC=s property, program and techniques@ by continuing to copy HWC=s materials 

and train in HWC=s program (&& 29-30, 46-47, 53-54).  

4. The Autonomy of the Private Foster Agencies and OCFS====s 
Regulatory Oversight 

 

Statutes and regulations governing Private Foster Agencies
7
 afford 

                                                 
7
  Pursuant to both New York Social Service Law (ANY-SSL@) '' 371(10)(a) and (c) and 

18 N.Y.C.R.R. ' 441.2(b), AVoluntary Authorized Agency@ means Aany agency, association, 
corporation, institution, society or other organization which is incorporated or organized under 

the laws of New York with corporate power or empowered by law to care for, to place or to 

board out children.@  Such Agencies, referred to as Private Foster Agencies herein, are approved 
and supervised by OCFS.  NY-SSL ' 462; 18 N.Y.C.R.R. '' 477.4, 482.3.  See generally 18 
N.Y.C.R.R. Ch. II, sub. C.  Any private corporation that includes as one of its corporate purposes 
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such agencies a substantial amount of autonomy.  N.Y. Soc. Serv. Law (ANY-SSL@) 

' 460-a; 18 NYCRR '' 441.3, 482.3.  As for the sensitive area of restraint policy 

and related training, OCFS merely requires that Private Foster Agencies submit 

their restraint policies to OCFS for approval (&& 82-84).  18 N.Y.C.R.R. ' 441.17. 

Regulations mandate that the Aboard of directors or other governing 

board@ of a Private Foster Agency Ashall manage the affairs of such agency in 

accordance with applicable [law].@  18 N.Y.C.R.R. ' 441.3(a)(1).  The Agency=s 

Achief executive officer@ (ACEO@) shall Abe responsible to the governing board for 

the proper administration of the agency . . ..@  18 N.Y.C.R.R. ' 441.3(a)(4)(i).  

Ultimately, it is the board of the Private Foster Agency that is expressly charged 

with Aassur[ing] the proper care of children for whom such agency is responsible.@  

18 N.Y.C.R.R. ' 441.3(a)(4)(iii).  The responsibilities of the CEO of the agency -- 

that is, not OCFS -- include the duty to Adirect, evaluate and coordinate all aspects 

of an agency=s program,@ including Astaff development and training.@  18 

N.Y.C.R.R. ' 441.3(c)(1)(emphasis added). 

                                                                                                                                                             

providing foster care must obtain written approval by OCFS before filing its certificate of 

incorporation.  NY-SSL ' 460-a; 18 N.Y.C.R.R. '' 477.1, 477.4. 

OCFS is required, inter alia, to ensure that the staff of Private Foster 

Agencies receives training in Asafety and security procedures . . . [and] techniques 
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of . . . child management including crisis intervention . . ..@  NY-SSL ' 462.  As 

noted, OCFS has promulgated regulations with respect to the duration and nature of 

such training.  18 N.Y.C.R.R. ' 441.17(h).  A Private Foster Agency, in order to 

use any physical restraint on a child in its care, must first submit its restraint policy 

to OCFS, including its plan for training its staff in the use of restraint.  18 

N.Y.C.R.R. ' 441.17(c)-(d)(4)(i)-(ii).  Each member of the agency=s staff who is 

involved in the use of restraint must complete a minimum amount of training Ain the 

agency=s policy@ on several subjects, including Amethods of applying restraint and 

the rules which must be observed in so doing.@  18 N.Y.C.R.R. ' 441.17(h)(1)(iv). 

There is no provision of law requiring -- or even permitting -- OCFS to 

mandate the use by Private Foster Agencies of any particular source of training, 

including outside vendors of restraint training. 

5. OCFS====s Anticompetitive Actions Regarding the Restraint 
Policies of Private Foster Agencies 

 

In 1998, OCFS assumed responsibility for the supervision of Private 

Foster Agencies in New York State (&& 31, 82).  However, without regulatory 

authority to manage the affairs of the Private Foster Agencies beyond mere 

approval authority pursuant to 18 N.Y.C.R.R. ' 441.17(c), OCFS, with the 

Aparticipation@ of Cornell, has Asystematically refus[ed]@ to allow the Agencies to 

select their own restraint training vendors (&& 34, 86, 88-90).  OCFS=s compulsion 
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of Private Foster Agencies to use Cornell=s TCI program is described as Aillegal@ in 

the Complaint because it gives Cornell and OCFS a Amonopoly situation within the 

State of New York@ by disallowing Private Foster Agencies the freedom to contract 

with HWC or any other vendor of restraint training (&& 36, 38, 90).8 

OCFS has, under the threat of adverse regulatory and licensing actions, 

compelled all Private Foster Agencies within New York State to use only Cornell=s 

TCI program (&& 88-89), and, accordingly, to engage in a concerted refusal to deal 

with HWC or other vendors of restraint training (&& 70-74, 90).  As a result, 

Private Foster Agencies expressing an interest in using HWC=s (and others=) 

programs were coerced by OCFS into not using HWC (&& 71-73). 

                                                 
8
  Counsel concedes that the Complaint, which was not prepared by undersigned counsel, 

was not terribly detailed nor articulate, particularly in delineating the various theories of liability 

under Sherman Act '' 1 and 2.  

OCFS has also indicated directly to HWC that OCFS would simply not 

permit HWC (or any vendor other than Cornell) to provide restraint training to the 

Private Foster Agencies (&& 73, 88, 89; Complaint in Qui Tam action, described in 

note 9, infra, && 111-120).  Specifically, OCFS reminded HWC that, although 

Private Foster Agencies are free to negotiate with HWC for training programs, 

OCFS would ultimately refuse to approve any such arrangement pursuant to 
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nothing more than the self-styled mandate of 18 N.Y.C.R.R. ' 441.17(c), which 

provides that Aan authorized agency shall not use any method of restraint unless it 

has submitted its restraint policy to [OCFS] and such policy has been approved in 

writing by [OCFS]@ (&& 84, 86, 88). 

Put another way, OCFS has created an environment whereby foster 

care agencies Acan only use TCI as their use of force training provider or risk their 

license and ability to do business within the State of New York@ (& 88; emphasis 

added).  In the face of regulations that give Private Foster Agencies the right to 

select their own restraint training provider (18 N.Y.C.R.R. ' 441.3(c)(1)), OCFS 

has even Atold [Private Foster Agencies] that the only approved restraint training 

vendor is TCI@ and that the Agencies Acan not contract with [HWC] or any other 

restraint trainer vendor for services or risk their license and ability to do business 

within the State of New York@ (& 89; emphasis added).  OCFS=s actions,  in 

conjunction with Cornell and CHE, have indeed created a Amonopoly control@ over 

the restraint training services provided to and purchased by Private Foster Agencies 

in New York State (& 90). 

Plaintiffs= Complaint specifically alleges that some Private Foster 

Agencies have been rebuffed by OCFS in their efforts to contract with HWC and 

vendors of restraint training other than Cornell (&& 71-72, 89; Complaint in Qui 
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Tam action, described in note 9, infra, & 117).  The anti-competitive effect of this 

activity on this market (in which Private Foster Agencies in New York select 

restraint training vendors) is not illusory (&& 89-90).  The Complaint alleges that 

this improper arrangement between OCFS and Cornell has enabled Cornell to bill 

New York State over four times the amount Cornell charges its non-New York 

State clients for the same TCI training (&& 40, 91-92).9  This arrangement has also 

suppressed quality competition, as well as price competition (A-174 - A-176; A-

253 - A-257; http://www.aichhorn.org/aichhome2.html). 

6. The Copyright Infringement 

                                                 
9
  Most of this excessive cost has not been paid by New York State, but by the United 

States (Athe Government@).  See Amended Complaint in United States of America ex rel. 

Chapman v. Cornell University, et al., 1:04-CV-1505 (N.D.N.Y. 2005), brought under the qui 

tam provisions of the False Claims Act, 31 U.S.C.A. '' 3729 et seq.  The principal allegations of 
the Qui Tam action, which is brought solely in favor of the Government, are that Cornell and 

OCFS submitted false claims by, inter alia, improperly obtaining reimbursement for the costs of 

TCI training under Title IV-E of the Social Security Act, and also violated federal regulations 

requiring adherence to competitive pricing requirements for using outside vendors such as 

Cornell.  The Qui Tam action and the Complaint under review in this appeal involve different 

plaintiffs, different claims and different damages. 

Plaintiffs gave notice to OCFS that its activities constitute copyright 
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infringement (&& 47, 67-68).  Nevertheless, OCFS has continued, without license, 

assignment or permission, to reproduce Plaintiffs= copyrighted materials without 

compensating Plaintiffs (&& 48, 53-54).  Specifically, DFY -- now OCFS -- has 

continued to reproduce Plaintiffs= written and audio visual materials, provided 

pursuant to the contract the parties entered into in 1997 and which expired in 1998  

(&& 53-54). 

B.   The Motions to Dismiss
10
 

1.   Antitrust 

  OCFS asserted that the antitrust claims are Afacially deficient@ in 

 that the Complaint fails to plead Aantitrust standing@ and Aantitrust injury@ (Docket 

No. 60, p. 14).  OCFS also claimed that Plaintiffs did not Aproperly@ plead the 

existence of an antitrust conspiracy (Id.).  As is typical in antitrust cases, 

Defendants also claimed that the only possible relevant market in which the alleged 

misconduct is to be judged is large -- even international -- and that, therefore, the 

Complaint does not sufficiently allege injury to competition (Docket No. 60, pp. 6-

7).  OCFS made this argument by referring to, and unfairly melding, different 

paragraphs of the Complaint -- some directed at defining the market at 

issue, and others at setting forth the impact of the antitrust misconduct on interstate 

                                                 
10
  As Plaintiffs= state law claims were dismissed without prejudice (A-315; A-317), this 
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commerce  (&& 38, 74, 93 and 95).  

                                                                                                                                                             

section of the brief only addresses Defendants= motions to dismiss the federal claims. 

Focusing on the allegation of joint activity as a basis for liability under 

Section One of the Sherman Act, OCFS next claimed that there were insufficient 

facts alleged to plead a conspiracy or joint activity in violation of Section One 

(Docket No. 60, p. 14). 

Cornell emphasized, notwithstanding its submission of extensive 

factual material, that its motion for dismissal Arelies exclusively on the legal 

insufficiency of plaintiffs= complaint . . .@ (Docket No. 51, p. 10).  Cornell also 

properly, and importantly, recognized that dismissal of complaints without leave to 

amend should only take place Ain extraordinary circumstances . . .@ (Docket No. 51, 

p. 10).  Cornell even tellingly suggested that the Complaint Amay be broadly and 

liberally construed to alleged [sic] anticompetitive conduct by the Cornell 

defendants . . .@ (Docket No. 51, p. 15).  

2. Immunity 

OCFS and Cornell claimed Astate action immunity,@ with the State 

acting pursuant to a Aclearly articulated and affirmatively expressed state policy@ 

(Docket No. 51, p. 15; Docket No. 60, p. 23).  Interestingly, while OCFS claimed 

that it could not divine the market for Acrisis intervention services,@ it had little 
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problem articulating exactly what its activities were in this Amarket,@ insofar as 

necessary to assert its immunity claim:  AIn exercising its governmental functions, 

OCFS requires that private child care providers and residential treatment centers 

submit for OCFS= [sic] approval their use of force policies when those private child 

care providers and residential treatment centers initially apply for licenses, and 

every two years thereafter@ (Docket No. 60, p. 23).  

Cornell, though admittedly a private university (A-47 - A-48),  also 

claimed state action immunity, alleging that this immunity doctrine extends to it 

because of Aactive state supervision of TCI and the other programs as regards their 

budgeting, staffing, and training curriculum@ (Docket No. 51, pp. 13-15).11 

3.   Copyright 

In its challenge to Plaintiffs= copyright claims, OCFS submitted an 

affidavit by its counsel, Douglas S. Goglia, Esq., annexing agreements and 

correspondence from OCFS and DFY (A-155 - A-181; Goglia Aff., Exs. A-E). 

Cornell likewise appended as exhibits to the Affirmation of its counsel, 

Nelson E. Roth, Esq., factual materials relating to the origins of Cornell=s TCI 

program, even going so far as to create a comparison chart with aspects of HWC=s 

                                                 
11
  Cornell submitted a 1994 AMemorandum of Agreement@ (AMOA@) between Cornell 

and OCFS, contending that it was thereby cloaked in state action immunity by virtue of its 

Arelationship@ with OCFS (A-141 - A-154). 
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1984 ABehavior Management System Manual@ (A-46 - A-154 ; Roth Aff., Exhibits 

A-F). 

 

C.   The Decision Below 

Oral argument took place on February 25, 2005 (A-264 - A-295), and 

on September 29, 2005, the District Court issued a memorandum decision and 

order, reported at 227 F.R.D. 175 (N.D.N.Y. 2005) (A-296 - A-315). 

The Court accepted that Plaintiffs alleged violations of both Sections 

One and Two of the Sherman Act, including restraint of trade, monopolization and 

conspiracy to monopolize (A-299). 

In analyzing the Complaint, the District Court made the following 

observations: 

This action was prompted in part by an apparent policy 

change at OCFS wherein OCFS now refuses to allow 

agencies to submit use of force policies other than the 

policy promulgated by TCI.  Id. at && 34, 36.  This policy 
change, allegedly attributable to OCFS, Cornell, the 

College and TCI, Ainsure[s] that the State's program has 

exclusive access to the market.@  Id. at & 73.  AOCFS has 
created an environment whereby private child care 

providers can only use TCI as their use of force training 

provider or risk their license and ability to do business 

within the State of New York.@  Id. at & 88.  This 
precludes plaintiffs and other vendors from the 

marketplace and creates a TCI monopoly in providing 

child restraint training services.  Id. at & 90.  
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(A-302 - A-303; emphasis added). 

 

Later in the decision, the Court wrote:  

In short, plaintiffs allege that the Cornell defendants 

developed the TCI program which the state defendants 

require child care providers to purchase.  Thus, these 

defendants have participated or acquiesced in a plan 

whereby TCI obtained a monopoly over the right to train 

private child care providers in New York State. 

(Complaint at & 95.) 
 

(A-306; emphasis added). 

 

For purposes of the motion, the Court also  

presumed that OCFS refuses to grant approval of 

physical restraint programs other than TCI.  OCFS 

therefore effectively exercises the child care providers' 

market choice in service providers. 

 

(A-312; emphasis added). 

 

Notwithstanding the District Court=s own above-quoted references to 

collective conduct by Defendants and Apreclu[sion of] plaintiffs and other vendors 

from the marketplace@ (A-303; emphasis added), as well as the fact that the Private 

Foster Agencies are the purchasers (i.e., the Achild care providers= market choice@ 

(A-312; emphasis added)), the District Court nevertheless characterized the entirety 

of Plaintiffs= antitrust allegations as only setting forth Aillegal exclusive contracting@ 
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by OCFS (A-312).
12
   

                                                 
12
  Thus, the Court also found that Athe product market has been defined [by Plaintiffs] to 

include only the purchases of OCFS@ (A-312).  And, still elsewhere, wrote that A[a]ny 
anticompetitive effect resulting from allegedly biased purchasing decisions in the market must 

reflect the total demand for restraint services as a whole, not just OCFS's demand@ (A-313). 
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Thus, although Plaintiffs alleged a market consisting of supplying 

restraint training to New York Private Foster Agencies (called Aproviders@ in the 

Court=s decision (A-312)), the Court focused only on OCFS as the buyer, not the 

Private Foster Agencies.  For example, the Court concluded that Plaintiffs= market 

definition Ais not a proper antitrust market as it is defined in terms of the 

purchase(s) of a single -buyer, OCFS@ (A-312; emphasis added).
13
  Elsewhere, the 

Court again characterized the market impacted by the alleged misconduct as Athe 

purchases of OCFS@ (A-313; emphasis added).  Still elsewhere, the Court, again 

viewing OCFS as a Apurchaser,@ wrote that AOCFS, as a participant or consumer in 

the restraint services market, has simply entered into an exclusive contract with 

Cornell defendants@ (A-313; emphasis added).  Furthermore, the Court referred to 

OCFS (i.e., not the Private Foster Agencies) as a Aconsumer in the restraint services 

market@ (A-313) and stated that Athe product market has been defined to include 

only the purchases of OCFS@ (A-313; emphasis added). 

The Court made the above findings despite the Complaint=s allegations 

that the Private Foster Agencies are the buyers of restraint training, not OCFS itself 

(& 88-89).  OCFS regulations confirm this.  18 N.Y.C.R.R. ' 441.3(c). 

                                                 
13
  The Court relied on an extemporaneous statement made by Plaintiffs= then counsel 

during oral argument to the effect that the market was Athe OCFS market@ (A-313). 
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Indeed, the District Court was obviously struggling with the difficult 

challenge of identifying the market because it relied, in the section of the opinion 

discussing the relevant geographic market, on Plaintiffs= own description of Private 

Foster Agencies as the real Aconsumers of training services@ (A-314), finding too 

Aconstrained@ Plaintiffs= definition of the geographic market as Achild care providers 

[in New York State]@ (A-314) (meaning New York Private Foster Agencies).
14
  

Elsewhere, however, the Court itself described the market as consisting of AOCFS 

child care providers@ (A-313). 

With respect to the Defendants= state action immunity defense, the 

Court held: 

In the instant case, it is not necessary to delve into the 

complex and murky analysis of whether or not the state 

exercises sufficient control over the agency for it to be 

deemed an arm of the state or the intended scope of the 

legislative regulatory authority conferred on agency. 

 

(A-309; footnotes omitted). 

 

Judge Hurd dismissed all of Plaintiffs= federal claims with prejudice, 

dismissed the state law claims without prejudice, and ordered immediate entry of 

                                                 
14
  One source of confusion, even for counsel, has been that while DFY directly 

Aoperates@ juvenile detention facilities, OCFS only Asupervises@ Private Foster Agencies in their 
provision of foster care (A-300). 
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judgment (A-315).  This appeal ensued. 

 

SUMMARY OF ARGUMENT 

The essence of Plaintiffs= Sherman Act Section One claims is that 

Cornell and OCFS have combined to force all the Private Foster Agencies in New 

York to refuse to deal with any restraint training providers except Cornell, thus 

excluding all vendors of restraint training from the market of the Agencies, as 

buyers of restraint training (&& 71, 88-90).  Furthermore, the anticompetitive 

conduct of Cornell and OCFS also essentially falls into the category of actions 

forbidden by Section Two, including a conspiracy to monopolize and 

monopolization.     

While Plaintiffs readily concede that their initial Complaint was not a 

model of clarity and was even unartful, it nevertheless gave sufficient notice of  

serious violations of the antitrust laws by Cornell and OCFS to withstand a motion 

to dismiss.  And it most certainly did so in sufficient detail to avoid a dismissal with 

prejudice.  Indeed, Aconstrued as a whole,@ Linens of Europe, Inc. v. Best 

Manufacturing, Inc., 2004 WL 2071689 (S.D.N.Y. Sep. 16, 2004), citing Yoder v. 

Orthomolecular Nutrition Institute Inc., 751 F.2d 555, 562 (2d Cir. 1985), the 

Complaint adequately put the Defendants on notice of their antitrust claims.   
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There is no heightened pleading requirement for antitrust complaints.  

Twombly v. Bell Atlantic Corp., 425 F.3d 99, 107 (2d Cir. 2005).  Moreover, the 

decision below bears similarity to the dismissal with prejudice (but of an already- 

amended complaint) in Discon Inc. v. Nynex Corp., 93 F.3d 1055, 1059 (2d Cir. 

1996), reversed on other grounds, Nynex Corp. v. Discon, Inc., 525 U.S. 128, 119 

S.Ct. 493 (1998), where the Second Circuit held, AIn this case, we believe that the 

District Court may have been misled by a poorly drafted complaint into 

categorizing the arrangement as one that is presumptively legal.@15 

 

ARGUMENT 

 

POINT I 

 

THE COMPLAINT SUFFICIENTLY GAVE NOTICE  

OF ALLEGED VIOLATIONS OF SECTION ONE OF  

                                                 
15
  The Second Circuit in Discon proceeded to find that the complaint, even though 

already once amended and then dismissed with prejudice, Astates a cause of action under Section 
One of the Sherman Act, though under a different legal theory than the one articulated by 

Discon.@  93 F.3d at 1059 (emphasis added).  Although the Second Circuit was reversed on its 

substantive ruling regarding antitrust liability, the Supreme Court did not question this Court=s 
duty to analyze antitrust complaints such that they may Aproperly be understood to allege 
arrangements that might be shown to be unlawful . . ..@  Id. 
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THE SHERMAN ACT 

 

This Court:   

 

review[s] de novo the dismissal of a complaint for failure 

to state a claim, accepting as true all facts alleged in the 

complaint and drawing all inferences in favor of the 

plaintiff.  Todd v. Exxon Corp., 275 F.3d 191, 197 (2d 

Cir. 2001).  AA complaint should not be dismissed for 

failure to state a claim >unless it appears beyond doubt 
that the plaintiff can prove no set of facts in support of his 

claim which would entitle him to relief.=@  Id. at 197-98 
(quoting Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 

99, 2 L.Ed.2d 80 (1957)).  AAt the pleading stage . . . the 
issue is not whether a plaintiff will ultimately prevail but 

whether the claimant is entitled to offer evidence to 

support the claims.@  Eternity Global Master Fund Ltd. v. 

Morgan Guar. Trust Co. of N.Y., 375 F.3d 168, 177 (2d 

Cir. 2004) (citation, brackets, and internal quotation 

marks omitted). 

 

Twombly, supra, 425 F.3d at 106. 

 

At the outset, we emphasize that the District Court misread Plaintiffs= 

relevant market allegations and engaged in an analysis that both misapprehended 

the relationship among Defendants, Plaintiffs (and other vendors of restraint 

training) and Private Foster Agencies.  Therefore, the dismissal, at the pleading 

stage, was premature.  The District Court did not even appreciate the allegations of 

the Complaint insofar as they characterized the Private Foster Agencies as the 

buyers (&& 38, 71, 72, 89) -- not OCFS.  As the District Court grounded its 

dismissal solely on its relevant market analysis, we begin with a review of that 
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subject. 

A. Relevant Market 

The Complaint alleges that the relevant market is Atraining services to 

New York State child care providers@ (called APrivate Foster Agencies@ herein) (&& 

90, 91, 95).   The District Court rejected this market definition, stating that Athe 

agreement must be evaluated in terms of the restraint services market as a whole@ 

(A-313).  The District Court elaborated on this by stating: 

The market for physical restraint programs includes social 

service agencies, law enforcement agencies, correctional 

facilities, educational institutions, and even airlines. Some 

portion of the program consists of behavior management 

techniques which may or may not be distinguishable from 

use of force techniques. It is also apparent that the 

restraint techniques are not strictly applicable to children. 

(A-313). 

In essence, the District Court found that the relevant market alleged 

was Aunder-inclusive.@  See Todd v. Exxon, 275 F. 3d 191, 202-207 (2nd Cir.  

2001).  Todd, however, makes clear that a motion to dismiss should not be granted 

where the market alleged is Aplausible.@  275 F.3d at 195, 203.  Judge Baer recently 
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reaffirmed Todd=s mandate: 

To survive a motion to dismiss, a plaintiff need only 

allege a Aplausible@ market.  Hack v. President and 

Fellows of Yale Coll., 237 F.3d 81, 86 (2d Cir. 2000) 

(quoting Brown Shoe Co. v. United States, 370 U.S. 294 

(1962)). 

 

New York Jets LLC v. Cablevision Sys. Corp., 2005 U.S. Dist. LEXIS 23763, 2005 

WL 2649330, *5 (S.D.N.Y. Oct. 17, 2005).  The District Court below made no 

mention of Todd or Jets in its opinion and has ignored their teachings.  

   The market alleged in the Complaint -- Atraining services to New York 

State child care providers@ (&& 88-90) -- is not an implausible relevant market.  It is 

evident that the New York-licensed Private Foster Agencies, as buyers of restraint 

training services, have requirements and strictures that are different from other 

participants in some larger Arestraint training market@ (&& 82-84, 89, 91-92). 

Indeed, this is clear from the regulatory regime itself.  On the sellers= 

side of the alleged relevant market, i.e., those entities that wish to fulfill the Private 

Foster Agencies= need for obtaining restraint training for their staffs, OCFS has an 

Aapproval@ role:  it must approve the restraint policy of each Private Foster Agency, 

including its selection of a vendor of this restraint training.  18 N.Y.C.R.R. ' 

441.17.  See also AStatement of Facts,@ supra, Point A.4.  (As alleged, of course, 

instead of approving each Agency=s restraint policy on the merits, OCFS has chosen 
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to insist that each Private Foster Agency choose only Cornell as its restraint trainer, 

thus making its Aapproval@ role an improper Amandatory selection@ role (&& 86, 88-

89).)     

However, OCFS=s role and, in effect, power over the market for this 

training, does not end with its authority to de facto select the training vendor.  For 

on the buyers= side of the relevant market, OCFS also plays an important role:  it 

approves the very existence of a Private Foster Agency.  First, as to a new agency, 

OCFS, as a pre-condition to the Agency=s filing its very certificate of incorporation 

-- its Abirth certificate,@ as it were -- must Aapprove@ the Private Foster Agency as a 

candidate to provide this social service.  NY-SSL ' 460-a.  See also AStatement of 

Facts,@ supra, Point A.4.  Second, OCFS has ongoing authority to visit, inspect and 

supervise the Private Foster Agencies.  E.g., 18 N.Y.C.R.R. ' 441.2(b).  Moreover, 

Private Foster Agencies are limited to New York corporations or associations.  Id. 

See also NY-SSL ' 460-a.16   

                                                 
16
  These aspects of the regulatory environment depict the geographic market as well. 
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Few cases under the Sherman Act deal with such a regulatory regime 

that so strongly affects both sides of a market, here the market for the service of 

providing restraint training to Private Foster Agencies in New York State.  The 

regulatory strictures described above, as far as is known, are unique to these Private 

Foster Agencies (&& 82-84, 89, 91-92).  And the definition of the relevant market 

should reflect that uniqueness.  See Lockheed Martin Corp. v. Boeing Co., 390 F. 

Supp.2d 1073, 1079 n.6 (D. Fla. 2005) (noting that Aregulatory barriers@ bolster a 

relevant market finding).  Accord United States v. Rockford Memorial Corp., 717 F. 

Supp. 1251, 1281 (D. Ill. 1990), aff=d 898 F.2d 1278 (7th Cir. 1990) (finding that 

regulatory barriers to entry were significant factors in defining the relevant 

market).
17
 

Thus, the potential purchasers of the training here at issue are the 

variety of Private Foster Agencies (&& 38, 70, 89) -- and not OCFS itself, as the 

Court below concluded:  AThis is not a proper antitrust market as it is defined in 

terms of the purchase(s) of a single -buyer, OCFS@ (A-312).  The fact that OCFS 

participated in the conspiracy does not render it the sole purchaser, as the Court 

concluded. 

                                                 
17
  ATo the extent that regulation limits substitution, it may define the extent of the 

market.@  P. Areeda & H. Hovenkamp, Antitrust Law:  An Analysis of Antitrust Principles and 

Their Application & 572 (2004)(hereinafter AAreeda@).  
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The District Court=s incorrect formulation of the relevant market may 

be freely reviewed on appeal as a matter of law, and it has long been held that 

Abecause market definition is a deeply fact-intensive inquiry, courts hesitate to grant 

motions to dismiss for failure to plead a relevant product market.@  Todd, supra, 275 

F.3d at 199-200. 

The propriety of the relevant market alleged is also amply 

demonstrated by the fact that the prices charged and paid in this market are 

significantly higher than in other markets, probably because of the availability of 

the Federal reimbursement program which renders the buyers less price sensitive 

(&& 40, 91-92, 96-97).  The buyers (the New York Private Foster Agencies) are 

also distinct because all are subject to regulation by New York State (&& 84, 86).  

The actual suppliers (Cornell, acting with OCFS=s assistance) and potential 

suppliers (HWC and others) in this market are also specialized because the 

regulatory requirements imposed on them are distinct from those in other markets.  

The factual predicates for these differences are discussed in further detail in the 

following sections, which discuss the nature of the antitrust violations. 

B.  Antitrust Misconduct 

The anti-competitive nature of Defendants= restraint is manifest from 

the allegations that all actual or potential competitors of TCI are excluded from the 
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market (& 89).  At the pleading stage, the District Court must accept the allegations 

as true, but it did not, ruling Ait is not possible to evaluate the effect of the OCFS 

and TCI arrangement on other service providers or consumers@ (A-313).  

In the OCFS-Cornell environment, the Complaint makes clear that 

OCFS has used its regulatory power -- without any apparent effort to review the 

merits of any prospective vendor of restraint training to Private Foster Agencies -- 

to coerce their selection of Cornell=s TCI program to the exclusion of all others (&& 

83, 86, 88-90). 

OCFS does not assert any reasonable economic benefit, such as a cost 

savings, in engaging in this coercive practice.  In fact, there may well be an 

unreasonable incentive to OCFS in that OCFS, while insisting on Cornell=s 

expensive training program, does not pay for most of it (& 92).  Instead, OCFS 

seeks and obtains, as part of a federal entitlement program under Title IV-E of the 

Social Security Act, as much as 75% of the cost of Cornell=s TCI training from the 

Government.  By using the pre-existing CHE Afacilities and administrative@ 

overhead, OCFS helps Cornell reap substantial monies for CHE and for itself, as 

CHE=s administrator (&& 91-92).18 

                                                 
18
  Complaint, && 14, 35.  See also Qui Tam Complaint, discussed supra, n. 9, at && 98-

102, 122.  Federal reimbursement may itself be a factor in determining a discrete relevant market 

and would even strongly support the inference that there is a separate pricing environment.  

Availability of reimbursement tends to affect prices.   
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Indeed, given the strong financial incentive OCFS has for maximizing 

federal reimbursement or grant money for such activities, the Complaint, Aconstrued 

as a whole,@ can be read to assert a claim that OCFS is a market participant, with 

Cornell using it as its agent, or even co-conspirator (&& 88-89, 91-92).  Behind this 

aggressive abuse of its power, OCFS (and Cornell) have as their aim higher prices 

for the training, not market prices (&& 91-92).  In such a case, the antitrust 

misconduct is manifest. 

Moreover, the anti-competitive effect of threatened adverse licensing 

actions by OCFS, unless the Private Foster Agencies accepted Cornell=s TCI 

training program, is manifest.  Therefore, contrary to the District Court=s 

conclusion, it is here not A>impossible for a court to assess the anticompetitive effect 

of [the] challenged practices=@ (A-311; citing Re-Alco Industries, Inc. v. National 

Center for Health Educ., Inc., 812 F.Supp. 387, 392 (S.D.N.Y. 1993)).    

1.  Suppression of Quality Competition 

To the extent the Cornell Defendants endeavored to legitimize their 

TCI program by submitting exhibits attesting to the professionalism of its training 

staff (A-103 - A-123), this cannot overcome, certainly at this stage of the litigation, 

HWC=s claims that certain Private Foster Agencies have been unimpressed with the 

quality of TCI training and have sought instead to engage HWC (and other vendors) 
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to provide restraint training in place of Cornell (&& 71-72).   

The exclusion of HWC and the other vendors certainly indicates a 

serious restraint on competition in the quality of the training (&& 71-72, 88-89), 

even before reaching the issue of the price of the training (&& 40, 91).19  Indeed, 

OCFS=s interference with -- and outright prohibition of -- a Private Foster Agency=s 

selection of HWC and others as providers of restraint training, notwithstanding the 

desire of various Agencies to do so, is a patent restraint on competition (&& 71, 72, 

89). 

That there can be a substantial variation in quality among the different 

providers of this training is manifest from an exhibit attached to the Hillside 

Defendants= January 18, 2005 Reply Declaration of David Bagley in Further 

Support of Hillside Defendants= Motion to Dismiss or for Summary Judgment (A-

227 - A-230).  Exhibit E thereto, at A-252-A-257, is a February 12, 2003 article 

from New York Teacher attesting to the selection by New York State United 

Teachers of HWC=s restraint training program over others because Ait met more of 

the needs expressed during focus groups@ (A-256).  It is represented that TCI 

competed for this training contract. 

                                                 
19
  Price is the Acentral nervous system of the economy,@ United States v. Socony-Vacuum 

Oil Co., 310 U.S. 150, 226 n.59, 60 S.Ct. 811, 845, 84 L. Ed. 1129 (1940), and an agreement that 

Ainterfere[s] with the setting of price by free market forces@ is illegal on its face.  United States v. 
Container Corp., 393 U.S. 333, 337, 89 S. Ct. 510, 512, 21 L. Ed. 2d 526 (1969). 
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A diminution in the quality of TCI training, from lack of competition, 

is also manifest from Exhibit C to the October 5, 2004 Affidavit of Nelson E. Roth, 

Esq., counsel for the Cornell Defendants, showing that Cornell no longer teaches a 

single-person restraint technique (A-78 - A-102).  By their submissions below, 

Defendants acknowledged that HWC continues to train in this technique (A-61 - A-

66; A-253 - A-257), which is important to and sought by Private Foster Agencies 

(&& 71, 72). 

2.   Impact on Prices 

Turning to price, the strong inference from the Complaint is that 

Cornell=s price is higher than that which HWC and the other vendors charge.  But 

even more dramatic evidence that Cornell=s enjoyment of exclusive status as the 

restraint trainer for the Private Foster Agencies has a significant impact on pricing 

is that Cornell, with OCFS=s approval, is charging a multiple of A4 to 10 times@ 

more than it charges its own other buyers for the same service (&& 40, 91, 97).20 

Moreover, as noted, there is no procedure in place by which OCFS can make any 

judgment on the quality of TCI training as compared with other programs.  The 

Aselection@ by the Private Foster Agencies of Cornell and its TCI program has been 

                                                 
20
  This allegation was plainly made (& 91).  Moreover, details of how Cornell 

accomplished this are set forth in the Qui Tam Complaint, Section V.C, && 155-173 et passim.  
The multiple may ultimately not be as great as ten, but it is substantial. 
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fixed for at least twelve years (A-141 - A-154).  Nothing in the ongoing, and 

apparently unending (see Qui Tam complaint && 111-13), exclusion by OCFS of 

other vendors in favor of Cornell can be said to be Aprocompetitive.@  

The District Court held that OCFS was the Abuyer@ and, like any 

other buyer, could switch suppliers without violating Section One (A-312).   Under 

the regulatory regime presented, however, OCFS, a regulatory Aapprover,@ was not 

the buyer.  Rather, the various Private Foster Agencies were the buyers (&& 71, 88-

89).  Some confusion may have resulted from the fact that, while the Private Foster 

Agencies are the buyers of restraint training, they are not autonomous buyers -- free 

to choose TCI, on the one hand, or HWC and others, on the other hand, based on 

quality and price (&& 71, 88-89).  To the contrary, Cornell -- the seller of its TCI 

program -- has acted with OCFS to force all the Private Foster Agencies in New 

York State to buy its program  (&& 36, 86-90).  This essentially makes OCFS itself 

an agent -- or co-conspirator -- of Cornell in Aselling@ the TCI program by the 

compulsion of its regulatory fiat (without any hint that it has made any 

determination Aon the merits@ of the quality of the various programs).   

3.   Antitrust Liability 

Given this factual scenario, several traditional theories of antitrust 

liability on which to peg Defendants= obviously anticompetitive conduct are 
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applicable.  And certainly, this Acomplaint may properly be understood to allege 

arrangements that might be shown to be unlawful.@  Discon, supra, 93 F.3d at 1059. 

We start with the cautionary language of then-Chief Judge Newman in 

Discon, where he observed: 

This appeal typifies one of the primary difficulties in the 
judicial application of antitrust law. Under Section One 
of the Sherman Act, courts are asked to categorize 
various complex commercial arrangements into a rigid 
legal taxonomy, e.g., horizontal restraint, vertical 
restraint, price-fixing, market division, concerted refusal 
to deal, and so on. This initial categorization is often 
outcome-determinative. Under one category, the 
arrangement may be per se illegal, while under another, it 
may be found permissible under the rule of reason. Due to 

the complexity of modern business transactions, however, 

courts often find that commercial arrangements can be 

classified theoretically under a number of different 

categories. See Broadcast Music, Inc. v. Columbia 

Broadcasting System, Inc., 441 U.S. 1, 8, 99 S.Ct. 1551, 

1556, 60 L.Ed.2d 1 (1979) (A[E]asy labels do not always 
supply ready answers.@). 

 

Id. (emphasis added). 

 

With Judge Newman=s sympathetic viewpoint in mind, this Complaint 

could ultimately lead to strong evidence of:  (1) collective (or Aconcerted@) refusal 

to deal (by OCFS and Cornell) with HWC and other vendors who are Cornell=s 

competitors; (2) conspiracy with a licensor (OCFS) to eliminate competitors (HWC 

and others); (3) vertical price-fixing by OCFS with Cornell, by virtue of their 
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control of the market of Private Foster Agencies; and (4) conspiracy and 

monopolization. 

While these theories, or some of them, might fall into a per se 

category, we believe that for purposes of analyzing the anticompetitive nature of 

Defendants= conduct the market properly can be viewed to take account of the 

actual anticompetitive effect of the misconduct.  As noted, in a regulatory setting, 

where entry into the market is controlled by the regulating agency (as it is here, by 

OCFS=s requisite Aapproval,@ even at the certificate of incorporation stage, of a new 

Private Foster Agency), the regulated market can be the Arelevant@ market for 

purposes of evaluating the misconduct.  Indeed, to define a relevant product market, 

one must look at how buyers view the products in question.  See Westman 

Commission Co. v. Hobart Int'l, Inc., 796 F.2d 1216, 1220 (10th Cir. 1986) (AAny 

definition of a line of commerce which ignores the buyers and focuses on what the 

sellers do, or theoretically can do, is not meaningful.@) (quoting United States v. 

Bethlehem Steel Corp., 168 F. Supp. 576, 592 (S.D.N.Y. 1958)); Federal Trade 

Commission v. Cardinal Health, Inc., 12 F. Supp.2d 34, 46 (D.D.C. 1998) (AThe 

relevant market consists of all of the products that the Defendant=s customers view 

as substitutes to those supplied by the Defendants.@) (emphasis added).  In this 

sense, the Private Foster Agencies need restraint trainers and, for quality and price 



 

 40 

reasons, should be able to choose HWC or another vendor.  But HWC and the other 

vendors can only become Asubstitutes@ when approved by the very Defendants in 

this antitrust action.
21
 

Actions brought under the federal antitrust laws involving conduct by 

                                                 
21
  Even in unregulated markets, the servicing of one, narrow product line can be the 

relevant market.  Eastman Kodak Co. v. Image Technical Service, Inc., 504 U.S. 451, 482, 112 S. 

Ct. 2072, 2090 (1992). 

states or by regulatory authorities of states are not common, and the facts presented 

by such cases do not always or easily fall within the traditional parameters of 

antitrust liability as developed by the courts.  That said, the elements of liability on 

the part of states and their agencies for anticompetitive actions have 

become relatively clear.  Thus, conspiracy with a licensing authority to eliminate a 

competitor may also result in an antitrust transgression.  Continental Ore Co. v. 

Union Carbide & Carbon Corp., 370 U.S. 690, 706, 82 S.Ct. 1404, 1414 (1962). 

The error of the District Court=s dismissal with prejudice can be seen 

from its own reliance on Evac, LLC v. Pataki, 89 F. Supp.2d 250 (N.D.N.Y. 2000)  

(A-314).  In Evac, the District Court dismissed a complaint alleging that the state 

providing emergency helicopter ambulance service for free was a restraint of trade. 

 The court found little merit in that allegation, in that any evacuee or person in need 
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of emergency medical services requiring use of a helicopter could purchase that 

service from another vendor, should he so choose.  However, analogizing Evac to 

the instant case, it would be as though the state required use of its designated 

helicopter service (here the mandated use of Cornell=s TCI program), but forbade 

potential customers from hiring any other helicopter services (here, the exclusion of 

HWC and other restraint training vendors).   

In the case at bar, the buyers (Private Foster Agencies) are not being 

allowed to choose their suppliers (& 71).  The Private Foster Agencies are being 

forced to use Cornell in order to do business in New York (&& 36, 86-90).  

Plaintiffs= claims are not those of a single vendor ousted by an exclusive contract of 

a state agency with one of its competitors.  Instead, this is a case where a horizontal 

array of multiple purchasers (Private Foster Agencies) is being unlawfully 

prohibited from purchasing services it is legally entitled to purchase.  18 

N.Y.C.R.R. ' 441.3(c). 

 

 POINT II 

 

THE DISTRICT COURT ERRED IN DISMISSING  

THE SHERMAN ACT SECTION TWO CLAIM 

 

No elaborate separate analysis is needed to show how the misconduct 

described above is also actionable under Section Two of the Sherman Act.  



 

 42 

Monopoly power is the Apower to control prices or exclude competition@ in the 

relevant market.  United States v. E.I. DuPont DeNemours & Co., 351 U.S. 377,  

391, 76 S.Ct. 994, 1005, 100 L. Ed. 1264 (1956).  While it is something more than 

the market power that is a prerequisite to liability under Section One, see Digidyne 

Corp. v. Data General Corp., 734 F.2d 336, 1339-41 (9th Cir. 1984), it is present 

here in abundance because the relevant market analysis has merit.   

Clearly, the abuse of the regulatory process by OCFS in favor of 

Cornell gave them monopoly power, which they continue to use to exclude restraint 

training vendors from being available to the Private Foster Agencies (&& 89-90).  

Their combined effort makes them liable for conspiracy to monopolize and 

monopolization (&& 95-98).  Thus, in Surgical Care Center of Hammond, L.C. v. 

Hospital Service District No. 1 of Tangipahoa Parish, 171 F.3rd 231, 232 (5th Cir. 

1999), the Fifth Circuit en banc reversed a panel=s prior affirmance of a dismissal of 

an antitrust complaint, finding that: 

The complaint . . . outlined the implementing path of the 

[defendant=s] effort [to extend its monopoly], marked by 

various anticompetitive acts.  These acts included 

pressuring five of the seven largest managed care plans in 

the market into contracts calculated to exclude St. Luke=s 
from the market for outpatient surgical care.  Specifically, 

North Oaks allegedly used its monopoly power to ensure 

that its contracts with the plans included provisions for 

exclusivity and tying, in violation of the Sherman Act. 
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POINT III 

 

THE DEFENDANTS ARE NOT IMMUNE AND,  

IN ANY EVENT, THIS ISSUE SHOULD BE ADDRESSED  

BY THE DISTRICT COURT ON REMAND 

 

As the Supreme Court held, A[t]he national policy in favor of 

competition cannot be thwarted by casting . . . a gauzy cloak of state involvement 

over what is essentially a private price-fixing arrangement.@  Cal. Ret'l Liquor 

Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97, 106, 100 S.Ct. 937, 63 L. 

Ed.2d 233 (1980) (quoted in Freedom Holdings, Inc. v. Spitzer, 357 F.3d. 205, 222 

(2d Cir. 2004)).  The same, of course, is true of any antitrust misconduct.   

The District Court addressed the defense of state action immunity, 

claimed by Cornell as well as OCFS.  While stopping a bit short of a Aholding,@ the 

Court rightly doubted whether Defendants could meet the tests of being an arm of 

the state (certainly not true for Cornell and unlikely as to OCFS), or of carrying out 

anticompetitive practices that are somehow authorized by the state, the latter test 

requiring Aa more searching analysis@ (A-307- A-310). 

We respectfully suggest that, given the scant record below, the issue of 

immunity be addressed by the District Court on remand. 
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POINT IV 

EVEN IF THIS COURT FINDS PLAINTIFFS==== ANTITRUST 
ALLEGATIONS WANTING, A REMAND WITH LEAVE TO  

REPLEAD IS THE ONLY REMEDY CONSISTENT WITH  

THE FEDERAL RULES AND THE APPLICABLE STANDARD 

 

Based on the arguments in this Brief, Plaintiffs submit that their 

Complaint was sufficient to withstand the dismissal motions aimed at them below, 

especially given that there is no heightened pleading standard for antitrust cases.  

While there may be a dispute about the overall precision and clarity of the 

Complaint, one thing is clear beyond peradventure of doubt:  motions to dismiss 

with prejudice are almost never granted when such motions are filed against 

plaintiffs= first complaint, and no motion is granted with prejudice in such 

circumstances without a finding that any further pleading would be Afutile@ -- a 

finding not made here. 

The obvious starting point for granting leave to Plaintiffs to replead is 

Fed. R. Civ. P. 15(a), holding that such Aleave shall be freely given when justice so 

requires.@  In its decision below, the District Court gave no explanation for why 

leave to replead was not given.  Indeed, the Court did not engage in any discussion 

of the standard for a dismissal with prejudice.     

Antitrust complaints, with sometimes difficult relevant market 

questions, easily present circumstances under which leave to replead, at least 
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once,
22
 should be granted.  Final dismissals in such instances Ashould be granted 

very sparingly.@  Todd, supra, 275 F.3d at 198.  The reason for this caution in 

ending an antitrust case too early is that the A>proof is largely in the hands of the 

alleged conspirators . . ..=@  Hospital Building Co. v. Trustees of Rex Hospital, 425 

U.S. 738, 746-47, 96 S.Ct. 1848 (1976), quoting Poller v. Columbia Broadcasting 

System, Inc., 368 U.S. 464, 473, 82 S.Ct. 486 (1962).    

                                                 
22
  See, e.g., Discon, supra, 93 F.3d at 1059 (reversing dismissal of amended complaint 

with prejudice because Apoorly drafted@ complaint Amay properly be understood to allege 

arrangements that might be shown to be unlawful@ even under different theories than plaintiff had 
advanced) (emphasis added). 
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Accordingly, however much this Court delves into the OCFS-Cornell 

arrangement on this appeal, Plaintiffs should be entitled, at the very least, to replead 

their claims in an amended complaint.
23
   

 

POINT V 

THE DISTRICT COURT ERRED IN DISMISSING   

PLAINTIFFS==== COPYRIGHT CLAIMS 
 

A.    Background 

In 1997, DFY and Chapman entered into an agreement for the 

provision of training to DFY staff in restraint techniques (the AAgreement@) (A-163-

A-171).
24
  The Agreement commenced May 1, 1997 and contained a termination 

date of August 31, 1997 (A-163).  Pursuant to the Agreement, Chapman provided 

to DFY copyrighted training materials, including manuals and audio visual 

materials, which DFY was given permission to reproduce (A-164). 

                                                 
23
 The same leave to replead should also be granted as to Plaintiffs= copyright claims. 

24
  The same parties entered into a similar agreement, of three months= duration, on 

January 1, 1988 (A-157 - A-162).  That agreement is not at issue in this case. 

The Agreement was entered into after a catastrophic injury, and 

subsequent death, of a child in DFY=s care resulted in a 1996 action against DFY 
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and its Commissioner, alleging, among other claims, failure to train on the proper 

use of restraint (&& 26, 58).  See Jackson v. Johnson, 118 F. Supp.2d 278 

(N.D.N.Y. 2000) (Hurd, J.). 

 DFY, in its Request for Bid, asked for Arights to reproduce any and all 

materials@ (A-179).  DFY also specified a four-month term for the proposed 

agreement, with the option to extend it for two additional four-month terms (A-

179).  Chapman=s subsequent handwritten bid offered Apreparation & delivery of 12 

days of training for approximately 120 trainers,@ including the Aright to reproduce 

all materials & option to extend@ (A-179; emphasis added).
25
 Chapman=s 

handwritten bid was submitted on the Request for Bid form generated by the New 

York State Executive Department, Division for Youth, and resulted in the 1997 

Agreement, which was drafted by DFY, as explained in more detail below.  

                                                 
25
  If Chapman thought the license to reproduce his materials was perpetual, there would 

be no reason for him to handwrite Awith option to extend@ (A-179). 

The Agreement specified that Chapman Aacknowledges and agrees that 

the Division has the right to reproduce all training materials@ (A-164:  Section II.C) 

and that the Agreement would Aend August 31, 1997@ (A-163: Section I).  A further 

provision specified that the Agreement Amay be extended for two (2) additional four 

(4) month periods from the termination date of August 31, 1997 upon the same 
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terms and conditions@ (A-166 - A-167:  Section IV.J).  The Agreement was never 

extended. 

As a supplement to the Agreement, and to further clarify its terms, 

Chapman drafted a AHandle With Care Program Participant Release From 

Responsibility Agreement@ (hereinafter ADFY Trainer Agreement@), specifying that 

the HWC certification obtained by each DFY trainer pursuant to the Agreement 

expired after one year (A-181).
26
  Every DFY trainer who became certified in 

HWC=s program signed the DFY Trainer Agreement, including DFY=s Director of 

Training, Margaret Davis (Id.). 

Plaintiffs= Complaint alleged that DFY (now OCFS) continued to 

reproduce Plaintiff=s training materials beyond the expiration date of the 

Agreement, and has continued to permit Division Trainers to train DFY staff in 

                                                 
26
  To the extent the certification to train (lasting one year) includes, implicitly, a right to 

Areproduce@ HWC=s copyrighted materials, then Defendants could argue that the right to 

reproduce continued, as to the certified trainers, for one year, although Plaintiffs= position is that 
the right to reproduce ended with the expiration date of the Agreement.  Such discrepancies 

among the documents executed by the parties indicate that ambiguities existed which could only 

properly be resolved by evaluating documents and testimony extrinsic to the Agreement, 

particularly because the Agreement had no integration clause. 
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HWC=s program beyond the expiration date of the Agreement (&& 53-54).   

B.    The District Court====s AAAAFindings of Fact@@@@     

 As noted, in evaluating a motion to dismiss under Rule 12(b)(6), the District 

Court must Aaccept the facts alleged in the complaint as true and draw all reasonable 

inferences in favor of the plaintiff.@  Broder v. Cablevision Sys. Corp., 418 F.3d 

187, 196 (2d Cir. 2005) (citing Freedom Holdings, supra, 357 F.3d at  216).  A 

complaint should not be dismissed unless it appears to a certainty that plaintiff is 

entitled to no relief under any statement of facts which could be proved in support 

of the claim.  Eternity Global Master Fund Ltd. v. Morgan Guar. Trust Co. of N.Y., 

375 F.3d 168, 176-177 (2d Cir. 2004).  Furthermore, on such a motion, the District 

Court should resolve any contractual ambiguities in favor of the plaintiff.  Subaru 

Distributors Corp. v. Subaru of America, Inc., 425 F.3d 119, 122 (2d Cir. 2005).  

Finally, in deciding a Rule 12(b)(6) motion to dismiss a breach of contract claim, 

the Court=s role is not to resolve ambiguities in the language of the contract.  DKR 

Capital, Inc. v. AIG Int=l W. Broadway Fund, Ltd., 2003 U.S.Dist. LEXIS 17498, 

2003 WL 22283836 at *4 (S.D.N.Y. Oct. 2, 2003). 

The District Court based its dismissal with prejudice of Plaintiff=s 

copyright claims on the following findings of fact, all of which are contradicted by 

the allegations in the Complaint: 
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Despite plaintiffs= repeated assertions, the [Agreement] 

simply does not contain a provision limiting this license 

to use the materials to one-year or any other duration of 

time.  The [Agreement], drafted by Chapman, is clear and 

unambiguous.  Plaintiffs do not argue that it suffers any 

legal defect or otherwise attack the validity of the 

[A]greement.  Plaintiffs never assert that any other 

representations were made or agreed upon extraneous to 

the [Agreement]. 

 

(A-305; emphasis added). 

 

First, the maximum one-year potential duration of the Agreement (A-

163) (including the two potential extension periods provided for in Section IV.J (A-

166)) applied to each term therein -- including the license Chapman granted DFY to 

copy his copyrighted materials (A-164) and train its staff in HWC=s program (A-

181).  The District Court erroneously found Plaintiffs= allegations concerning the 

one-year duration of the license granted to DFY pursuant to the Agreement 

untenable as a matter of law (A-305). 

Second, the District Court incorrectly -- and (again) in direct conflict 

with the allegations in the Complaint (& 61) -- found that the Agreement was 

Adrafted by Chapman@ (A-305). 

Third, the Court made an unsupported finding that the Agreement was 

Aclear and unambiguous@ on its face, despite the obvious discrepancy and alleged 
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resultant ambiguity regarding the Agreement=s duration (A-305).27  Again, the 

Agreement itself contains no integration clause. 

                                                 
27
  Plaintiffs objected to the documents submitted by OCFS that were not incorporated or 

relied upon in the Complaint, such as the 1988 agreement between the parties described in note 

24, supra, and correspondence related thereto (A-212, A-262-A-263). 

These findings are clearly controverted by Plaintiffs= allegations in 

their Complaint (& 51) and, thus, were wholly inappropriate for the District Court 

to make at the pleading stage.  This Court should reinstate the Complaint and 

remand to the District Court with a direction that the Agreement, and DFY=s license 

to use HWC=s program and program materials, expired on August 31, 1997 or, at 

the latest, April 30, 1998, or at least that the question presents a triable issue. 

C. There Is No Basis For The District Court====s Finding that the 
License Granted to DFY to Reproduce Chapman's Training 

Materials Was Not Limited to the Term of the Agreement 

 

Plaintiffs unquestionably satisfied the basic pleading requirements of a 

copyright infringement claim by alleging that:  1) they own a valid copyright in an 

original work; and 2) the State Defendants copied such work.  See Feist 

Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361, 111 S.Ct. 1282 

(1991); Matthew Bender & Co., Inc. v. West Publishing Co., 158 F.3d 674, 679 (2d 

Cir. 1998).  In its decision, the District Court noted that A[i]t is not disputed that the 
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state defendants copied [Plaintiffs=] materials@ (A-304).  Accordingly, the District 

Court should not have dismissed the copyright claims at the pleading stage.  

Certainly, the District Court was premature in finding that Plaintiffs Ahave not 

demonstrated a limitation on defendants[=] non-exclusive license to reproduce 

[Plaintiffs= training] materials@ (A-306; emphasis added). 

Plaintiffs alleged that the Agreement granted DFY a non-exclusive 

right to reproduce the subject training materials for the duration of the Agreement 

(&& 50-51).  There is simply no basis for the District Court=s interpretation that a 

contract with clearly defined commencement (May 1, 1997) and termination 

(August 31, 1997) points (A-163) should not be so limited as against both parties to 

it. 

In reaching its decision, the District Court focused only on the specific 

license clause contained in Section II.C giving DFY the right to reproduce all 

training materials (A-164), without taking into account the equally clearly defined 

temporal limitation in Section I which states that the Agreement shall commence 

AMay 1, 1997 and end August 31, 1997@ (A-163).  To read Section II without taking 

into account the term of the Agreement creates an internal conflict within the 

Agreement. 

This reading also goes against cannons of contract construction 
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whereby Aa court should not >adopt an interpretation= which will operate to leave a 

>provision of a contract . . . without force and effect.=@  Laba v. Carey, 29 N.Y.2d 

302, 308, 277 N.E.2d 641, 327 N.Y.S.2d 613 (1971) (internal citations omitted).  

See also Eighth Ave. Coach Corp. v. City of New York, 286 N.Y. 84, 88, 35 N.E.2d 

907, 909 (1941) (citing as a Afundamental canon of construction@ that a Acontract 

must be read as a whole in order to determine its purpose and intent, and that single 

clauses cannot be construed by taking them out of their context and giving them an 

interpretation apart from the contract of which they are a part@); Fleischman v. 

Furgueson, 223 N.Y. 235, 239, 119 N.E. 400, 401 (1918) (AIn construing a contract 

the whole instrument must be considered and from such consideration a conclusion 

reached as to what the parties intended to do or sought to accomplish.@).  It is well-

settled that a written contract must be read as a whole and every part interpreted 

with reference to the whole, with preference given to reasonable interpretations.   

W.W.W. Associates, Inc. v. Giancontieri, 77 N.Y.2d 157, 162-163 (1990). 

The court relied on Graham v. James, 144 F.3d 229, 236 (2d Cir. 

1998) for the proposition that A>[a] copyright owner who grants a nonexclusive 

license to use his copyrighted materials waives his right to sue the licensee for 

copyright infringement=@ (A-304; bracketed material in original).  However, this 

rule is inapplicable here because DFY=s right to reproduce HWC=s copyrighted 
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material expired at the expiration date of the Agreement.  See Kamakazi Music 

Corp. v. Robbins Music Corp., 684 F.2d 228, 230 (2d Cir. 1982). 

Moreover, courts are reluctant to interpret any contract so as to infer a 

perpetual duration of a transfer or license of a copyright without specific contractual 

language to that effect.  See United States Surgical Corporation v. Oregon Medical 

& Surgical Specialties, Inc., 497 F. Supp. 68, 71 (S.D.N.Y. 1980) (refusing to infer 

a perpetual obligation even where a contract did not contain a specific temporal 

limit); Boyle v. Readers Subscription, Inc., 481 F. Supp. 156, 158 (S.D.N.Y. 1979). 

 If the parties intend that the obligation be perpetual, they must expressly say so.  

Warner-Lambert Pharmaceutical Co., v. John J. Reynolds, Inc., 178 F.Supp. 655, 

661 (S.D.N.Y. 1959).  Thus DFY=s license to copy Plaintiffs= materials expired on 

August 31, 1997 (A-163). 

Finally, the District Court erred by attributing the drafting of the 

Agreement to Chapman (A-305).  The Complaint clearly alleged that the 

Agreement was drafted by DFY (& 61).  Factual allegations contained in the 

Complaint must be accepted as true.  Courtenay Communs. Corp. v. Hall, 334 F.3d 

210, 213 (2d Cir. 2003).  Even a cursory examination of the Agreement reveals that 

it was drafted by DFY, as it contains non-negotiable, boilerplate AStandard Clauses 

For All New York State Contracts,@ and was even prepared on AForm DFY-3103 
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(Rev 4/92)@ (A-169 - A-171).  Moreover, the District Court acknowledged that 

Margaret Davis, DFY=s Director of Training, Aworked on the terms of the 

[A]greement@ (A-301). 

New York contract law follows the rule that ambiguities in contracts 

are generally construed against the drafter.  Sheppard v. Beerman, 18 F.3d 147, 150 

(2d Cir. 1994); Jacobson v. Sassower, 66 N.Y.2d 991, 993 (1985).  Plaintiffs 

alleged that the expiration date in Section I of the Agreement was not ambiguous, 

and applied to all other provisions of the Agreement, such as DFY=s obligation to 

continue to pay for training.  Nevertheless, should the District Court have 

considered the term of the license ambiguous, it should not have dismissed the 

Complaint, and instead should have afforded Plaintiffs= allegations every favorable 

inference, given the fact that Plaintiffs alleged that DFY drafted the Agreement (& 

61).  Only Plaintiffs merit favorable inferences and constructions on a motion to 

dismiss.  Sheppard, 18 F.3d at 150. 

 

CONCLUSION 

For the foregoing reasons, the decision of the District Court should be 

reversed, its judgment vacated and the matter remanded to the District Court for the 

purpose of granting leave to Plaintiffs-Appellants to replead their claims in an 
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amended complaint. 



 

 57 

Dated: New York, NY 

July 10 , 2006 

 

Respectfully submitted, 

 

GUY L. HEINEMANN, P.C. 

 

By: ______________________________ 

Guy L. Heinemann  

Irene M. Vavulitsky 

260 Madison Avenue 

New York, NY 10016 

Tel.:  (212) 753-1400 

 

-and- 

 

OFFICE OF HILARY ADLER 

 

By: ______________________________ 

Hilary Adler 

184 McKinstry Road 

Gardiner, NY 12525 

Tel.:  (845) 255-4031 

Fax:  (845) 256-0094   

 

Attorneys for Plaintiffs-Appellants 



 

 58 

CERTIFICATE OF COMPLIANCE 

This brief complies with the type-volume limitation of Fed. R. App. P. 

32(a)(7)(B) because this brief contains 11,767 words, excluding the parts of the 

brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii). 

This brief  complies with the typeface requirements of Fed. R. App. P. 

32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because this 

brief has been prepared in a proportionally spaced typeface using WordPerfect in 

Times New Roman 14-Point type. 

Dated: New York, NY 

July 10, 2006 

 

 

GUY L. HEINEMANN, P.C. 

 

 

By: ______________________________ 

Guy L. Heinemann  

Irene M. Vavulitsky 

260 Madison Avenue 

New York, NY 10016 

Tel.:  (212) 753-1400 

 

Attorneys for Plaintiffs-Appellants 



Complaint
Page 1 of 21

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK
----------------------------------------------------------------------------------------
BRUCE CHAPMAN; and
HANDLE WITH CARE BEHAVIOR
MANAGEMENT SYSTEM, INC.

Plaintiffs

-against-

NEW YORK STATE DIVISION FOR YOUTH;
NEW YORK STATE DEPARTMENT OF SOCIAL
SERVICES; NEW YORK STATE OFFICE OF
CHILDREN & FAMILY SERVICES; JOHN JOHNSON,
Commissioner of New York State Office of Children and Family
Services and former Commissioner of the New York State
Division for Youth, in his official and individual capacity;
MARGARET DAVIS, former Director of Training for the New
York State Division for Youth, and former Director of Training for
New York State Office of Children and Family Services, in her
official and individual capacity; PATSY MURRAY, former
Associate Training Technician for the New York State Division
for Youth, and current position as Trainer for New York State
Office of Children and Family Services, in her official and
individual capacity; CORNELL UNIVERSITY; JEFFREY
LEHMAN, President of Cornell University, in his official and
individual capacity; HUNTER RAWLINGS III, former President of
Cornell University, in his official and individual capacity; NEW
YORK STATE COLLEGE OF HUMAN ECOLOGY; FAMILY LIFE
DEVELOPMENT CENTER; RESIDENTIAL CHILD CARE
PROJECT; THERAPEUTIC CRISIS INTERVENTION;
MARTHA HOLDEN, Project Director of the Residential Child
Care Project and Therapeutic Crisis Intervention Trainer and
Coordinator, in her official and individual capacity; MICHAEL
NUNNO, Project Director of the Residential Child Care Project
and Therapeutic Crisis Intervention Trainer and Coordinator, in
his official and individual capacity; HILLSIDE
CHILDREN’S CENTER;DENNIS RICHARDSON, President and
CEO of Hillside Children’s Center, in his official and individual 
capacity; DOUGLAS BIDLEMAN, Employee of Hillside
Children’s Center and Therapeutic Crisis Intervention Trainer, in 
his official and individual capacity; JOHN DOE 1 through 99

Defendants

Index No:

COMPLAINT

Filed:

Assigned To:

----------------------------------------------------------------------------------------



Complaint
Page 2 of 21

JURISDICTION AND VENUE

1) Plaintiffs bring this action for treble damages and injunctive relief for

violations of the federal copyright laws, 17 U.S.C. A. §§501, 502, 503, 504, 505 &

511, the federal antitrust laws 15 U.S.C.A. §§1, 2 and violations of civil rights

under color of law pursuant to 42 U.S.C.A. 1983, for misappropriation of

confidential business information and for tortuous interference with actual and

prospective business relationships. The Court has jurisdiction over this action

pursuant to 15 U.S.C.A. §§15 and 26, 28 U.S.C.A §§1331, 1343, 1337 and under

principals of supplemental jurisdiction, 28 U.S.C.A. §1367.

2) Venue is proper in the Northern District of New York under 15

U.S.C.A. §§15 and 22 and 28 U.S.C.A. §§1391 and 1400.

PARTIES

3) Plaintiff, Bruce Chapman, is the president of Handle With Care

Behavior Management System, Inc. and resides in New York.

4) Plaintiff, Handle With Care Behavior Management System, Inc.

(“HWC”) is a New York Corporation with its principal place of business in

Gardiner, New York. At all times relevant herein, it was engaged in providing

crisis intervention services in interstate commerce. Bruce Chapman and Handle

With Care Behavior Management System, Inc. are collectively hereinafter

referred to as “Plaintiff”.
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5) Defendant, New York State Division for Youth(“DFY”), on information

and belief was a New York State Agency that operated juvenile facilities until

1998.

6) Defendant,New York State Department of Social Services (“DSS”),

on information and belief was a New York State Agency that licensed, regulated

and supervised child care providers until 1998.

7) Defendant, New York State Office of Children and Family Services

(“OCFS”), on information and belief is a New York State Agency that from 1998

assumed the functions and obligations of DFY and DSS.

8) Defendant, John Johnson, individually and in his capacity as former

Commissioner of New York DFY, Commissioner of New York State OCFS. On

information and belief John Johnson resides in New York.

9) Defendant, Margaret Davis, individually and in her capacity as former

Director of Training for New York DFY, and former Director of Training for New

York OCFS. On information and belief Margaret Davis resides in North Carolina.

10) Defendant, Patsy Murray, individually and in her capacity as former

Associate Training Technician for New York DFY, and current position as Trainer

for New York OCFS. On information and belief Patsy Murray resides in New

York.

11) Defendant, Cornell University, is a New York Not For Profit

Corporation with its principal place of business in Ithaca, New York.
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12) Defendant, Jeffrey Lehman, individually and in his capacity as the

President of Cornell University. On information and belief Jeffrey Lehman resides

in New York.

13) Defendant, Hunter Rawlings III, individually and in his capacity as

the former President of Cornell University. On information and belief Hunter

Rowlings III resides in New York.

14) Defendant, New York State College of Human Ecology, on

information and belief is a Statutory College of the State University of New York

formed by the New York State legislature.

15) Defendant, Family Life Development Center, on information and

belief is a subsidiary of Cornell University New York State College of Human

Ecology.

16) Defendant, Residential Child Care Project, on information and belief

is a subsidiary of Cornell University and New York State College of Human

Ecology.

17) Defendant, Therapeutic Crisis Intervention (“TCI”), on information

and belief is a subsidiary of Cornell University and New York State College of

Human Ecology.

18) Defendant, Martha Holden, individually and in her capacity as the

Project Director of the Residential Child Care Project and Therapeutic Crisis

Intervention Trainer and Coordinator. On information and belief Martha Holden

resides in New York.
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19) Defendant, Michael Nunno, individually and in his capacity as the

Project Director of the Residential Child Care Project and Therapeutic Crisis

Intervention Trainer and Coordinator. On information and belief Michael Nunno

resides in New York.

20) Defendant, Hillside Children’s Center (“HCC”), on information and

belief is a New York Not For Profit Corporation with its principal place of business

in Rochester, New York.

21) Defendant, Dennis Richardson, individually and in his capacity as the

President and CEO of HCC. On information and belief Dennis Richardson

resides in New York.

22) Defendant, Douglas Bidleman, individually and in his capacity as the

Coordinator for Sociotherapy Training at HCC. On information and belief

Douglas Bidleman resides in New York.

FACTUAL ALLEGATIONS

23) New York State DFY was the agency responsible for the regulation,

organization and operation of state-owned juvenile facilities throughout New York

until 1998. New York State DSS was the agency responsible in New York for the

regulation, licensing and supervision of child care providers until 1998. In 1998

DFY merged with parts of DSS to form OCFS.

24) Prior to 1998, DFY was responsible for the care and welfare of all

the juveniles in state’scustody. The particular responsibility pertinent in this

action was DFY’s obligation to create procedures and train staff in techniques to

physically restrain juveniles in certain circumstances; for example when a
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juvenile threatened immediate injury to themselves, a DFY staff member or other

juveniles.

25) On information and belief DFY created a use of force policy that

determined when restraint techniques could be applied.

26) Between 1994 and 1996 DFY staff, using the DFY physical force

procedures, inflicted permanent catastrophic mental and physical injuries on one

juvenile and killed another.

27) On information and belief, to avoid further injury or death, DFY

retained HWC to provide a safe use of force program and to train DFY staff in

that program which included restraint techniques.

28) HWC trained DFY staff and licensed DFY touse HWC’s program

and techniques for one year commencing at the date of training.

29) On information and belief, DFY misappropriated HWC’s property, 

program and techniques after the license period expired.

30) On information and belief, after DFY merged into OCFS, OCFS

misappropriated HWC’s property,program and techniques.

31) When DFY merged with DSS, OCFS assumed responsibility for the

regulation, licensing and supervision of private child care providers.

32) Pursuant to New York State regulations, private child care providers

and residential treatment centers are required to submit for OCFS’s approval a 

use of force policy at the time of license application and every two years

thereafter.
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33) Child care providers and residential treatment centers frequently

employ vendors like HWC to provide a use of force program and train staff.

34) Upon information and belief, OCFS has violated its own regulations

by systematically refusing to allow agencies to submit use of force policies.

35) Upon information and belief, OCFS developed its own use of force

program in conjunction with Cornell University and the State of New York College

of Human Ecology. This program is called TCI and is owned by the State of New

York and administered and controlled by Cornell University.

36) Upon information and belief, OCFS unlawfully compels private child

care providers to use TCI as their use of force/behavior management

training/crisis intervention training provider.

37) Upon information and belief, TCI revised its program illegally

incorporating techniques, methods, materials and information unique to and

identified withHWC’s program and training.  

38) TCI’s theft coupled with OCFS’s disallowance ofprivate child care

provider’s ability to contract with vendors other than TCI gives the State of New

York, Cornell University and TCI a monopoly situation within the State of New

York.

39) Upon information and belief, federal monies through grants and

matching funds are being used to fund payment for TCI’s training services to 

New York State child care providers.
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40) Upon information and belief, TCI is currently charging the State of

New York 4-10 times the amount that it charges out of state customers for the

same services.

41) HWC routinely competes with TCI for contracts. TCI’s current 

possession and use of property stolen from HWC is giving them an unfair

advantage in obtaining new and maintaining their old contracts.

CAUSES OF ACTIONS AGAINST DEFENDANTS OCFS, DFY, DSS, JOHN
JOHNSON, MARGARET DAVIS, AND PATSY MURRAY IN THEIR OFFICIAL

AND INDIVIDUAL CAPACITIES

FIRST CAUSE OF ACTION: COPYRIGHT INFRINGEMENT
Federal court jurisdiction under federal copyright act of 1976 as
amended 17 U.S.C.A §§101 et seq. and Judicial Code 28 U.S.C.A.

1338

42) Paragraphs 1 through 41 are incorporated herein by reference as

though fully set forth here.

43) Plaintiff is a citizen of the United States and is the author and owner

of the copyright of a series of manuals and audio visual productions on the topic

of crisis intervention as well as the owner of all copyright derivative rights

including presentational rights associated with the aforementioned manuals and

videos.

44) On June 7, 1984, Bruce Chapman obtained registration 1-TX36499

of the copyright of the trainer’s manual titled “Handle With Care –A

Revolutionary Approach to Behavior Management”.  Derivative works include a 

performance based training program, updated manuals and numerous audio
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video productions. All significant updates in tangible materials have been

deposited with the Register of Copyrights and have since supplemented the

original work.

45) At all times Plaintiff had copyright notification affixed to the front

cover of all written materials stating “©HANDLE WITH CARE. All rights

reserved. None of the contents of this publication may be reproduced, stored in

a retrieval system, or transmitted in any form or by any means (electronic,

mechanical, photocopying, recording or otherwise) without the prior written

permission of HWC.”

46) On information and belief, OCFS (formerly DFY), without license,

assignment or permission, took Plaintiff’s copyrighted materials, and has been 

reproducing such protected materialswithout Plaintiff’s license, authorization, 

permission or compensation to Plaintiff.

47) Plaintiff has given notice that OCFS’s activities constitute 

infringement of Plaintiff’s copyright, and OCFS has continued such activities 

notwithstanding.

48) Plaintiff has been damaged as a result of OCFS’s activities.

SECOND CAUSE OF ACTION: BREACH OF CONTRACT

49) Paragraphs 1 through 48 are incorporated herein by reference as

though fully set forth here.
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50) On or about April 23, 1997 a contract was entered into between

Plaintiff and DFY, whereby Plaintiff agreed and did in fact deliver 12 days of

training, certify DFY staff as instructors and provide written and audio visual

training materials.

51) The contract provided that DFY to reproduce such written and audio

visual materials for the benefit of its trainers and staff for a period of one year

commencing on the date of training and ending on the training’s one year 

anniversary.

52) The contract also provided that DFY trainers could train DFY staff in

Plaintiff’s program for a period of one year commencing on the date of training

and ending on the training’s one year anniversary.

53) On information and belief, DFY (now known as OCFS) has

continued to reproduce said written and audio visual materials beyond the time

allowed in the contract.

54) On information and belief, DFY (now known as OCFS) has

continued to allow its staff to train others in Plaintiff’s program beyond the time

allowed in the contract.

55) Plaintiff learned of defendant’s breach in 2003.

56) Plaintiff has not been compensated for DFY’s continued 

reproduction of Plaintiff’s proprietary materials precipitating damages in the

estimated amount of at least $160,000.00.

THIRD CAUSE OF ACTION: FRAUD
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57) Paragraphs 1 though 56 are incorporated herein by reference as

though fully set forth here.

58) On information and belief, prior to contracting for Plaintiff’s services, 

DFY had two significant restraint incidents. The first occurred in 1994 where staff

was restraining a juvenile and the juvenile died. The second was in 1996 where

staff was restraining a juvenile and the juvenile incurred permanent catastrophic

mental and physical injuries.

59) On information and belief, to avoid further catastrophic injury or

death, DFY decided to retain HWC to provide a safe use of force program and to

train DFY staff in that program.

60) DFY’s then Director of Training, Margaret Davis, contacted Bruce

Chapman, president of HWC and represented that DFY would like to contract for

his program materials and training services.

61) Terms were reached whereby Plaintiff would train and provide

written and audio visual training materials to DFY that DFY would be allowed to

reproduce for a period of one year from the date of training and were reduced to

a written contract drafted by DFY.

62) Plaintiff also obtained signed contracts from each DFY staff person

trained pursuant to the aforementioned contract, including former Director of

Training, Margaret Davis. In this contract each staff person trained

acknowledged that their ability to train Plaintiff’s program terminated one year 

post training.
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63) Plaintiff relied on the contract generated from DFY specifying a one

year term, along with the written assurance of each staff person trained

acknowledging that their certification to train expired in one year post training.

64) The material representations that DFY and Margaret Davis made to

Plaintiff were intentionally false and were known to be false when made. Neither

DFY nor Margaret Davis had any intention of adhering to the terms of their

contract, and both had the intention of gaining access to Plaintiff’s proprietary

materials, property, program, training and expertise through the guise of a valid

contract for the purpose of misappropriating such program to adopt as their

permanent crisis intervention/use of force program thereby causing injury to

Plaintiff.

FOURTH CAUSE OF ACTION: CONVERSION

65) Paragraphs 1 through 64 are incorporated herein by reference as

though fully set forth here.

66) Plaintiff granted DFY a one year reproduction right to said training

written and audio visual materials. After the contracted for term, all rights title

and interest to reverted back to Plaintiff.

67) Plaintiff has demanded the return of said property.

68) DFY has systematically ignored Plaintiff’sdemand for said property,

thereby causing injury to Plaintiff.
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FIFTH CAUSE OF ACTION: TORTIOUS INTERFERENCE WITH A BUSINESS
RELATIONSHIP

69) Paragraphs 1 through 68 are incorporated herein by reference as

though fully set forth here.

70) Plaintiff is one of a limited number of vendors known to the private

child care agencies.

71) Specific agencies expressed preference to our programs but were

coerced by defendants from availing themselves of our services.

72) Other agencies that had not contacted Plaintiff specifically that may

have availed themselves of Plaintiff’s services were coerced by thedefendants to

refrain from availing themselves of Plaintiff’s services.  

73) Defendant intended to preclude Plaintiff and other vendors from the

marketplace to insure that the State’s program had exclusive access to the 

market.

74) Defendants unlawful conduct successfully precluded Plaintiff from

competing in the marketplace causing economic damage to Plaintiff.

CAUSES OF ACTIONS AGAINST DEFENDANTS HCC, DENNIS
RICHARDSON AND DOUGLAS BIDLEMAN IN THEIR OFFICIAL AND

INDIVIDUAL CAPACITIES

SIXTH CAUSE OF ACTION: BREACH OF CONTRACT

75) Paragraphs 1 through 74 are incorporated herein by reference as

though fully set forth herein.
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76) On or about October, 2001 Plaintiff entered into a contract with HCC

stating that“upon the scheduling and delivery of training and training materials,

the contractual terms included herein are accepted unless otherwise agreed to in

writing.”

77) The contract further provided that “the Agency and/or employee of 

the Agency receiving Handle With Care’s program and training acknowledges 

that the Program and Training contain confidential information and trade secrets

developed and owned by Handle With Care and agrees to treat such information

as confidential.” 

78) On or about November 8, 2001, Bruce Chapman personally

provided HWC training and training materials to HCC, and HCC paid Plaintiff for

its services.

79) On or about August, 2002, Plaintiff discovered that HCC and

Douglas Bidleman, an employee of HCC and TCI trainer, appeared inTCI’s

training manual and video illustrating proprietary HWC information covered under

the confidentiality clause the contract.

80) HCC and Douglas Bidleman thereby breached the terms of their

contract causing injury to Plaintiff in an amount not yet ascertainable.

CAUSES OF ACTIONS AGAINST ALL DEFENDANTS IN THEIR OFFICIAL
AND INDIVIDUAL CAPACITIES

SEVENTH CAUSE OF ACTION: MONOPOLIES, RESTRICTION OF TRADE
AND UNFAIR COMPETITION
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81) Paragraphs 1 through 80 are incorporated herein by reference as

though fully set forth herein.

82) OCFS is the State Agency in charge of all state-owned youth

facilities in New York State. OCFS is also in charge of licensing all child care

providers.

83) Pursuant to New York State regulations, private child care providers

and residential treatment centers are required to submit for OCFS’s approval a 

use of force policy at the time of license application and every two years

thereafter.

84) OCFS’s regulation states that “an authorized agency shall not use

any method of restraint unless it has submitted its restraint policy to the

department and such policy has been approved in writing by the department”

NYRR 441.17 (c).

85) Child care providers and residential treatment centers frequently

employ vendors like HWC to provide a use of force program and train staff.

86) On information and belief, OCFS has violated its own regulations by

systematically refusing to allow agencies to submit use of force policies.

87) On information and belief, New York State owns its own use of force

program in conjunction with Cornell University and the State of New York College

of Human Ecology. This program is called TCI and is owned by the State of New

York and administered and controlled by Cornell University.

88) On information and belief, OCFS has created an environment

whereby private child care providers can only use TCI as their use of force
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training provider or risk their license and ability to do business within the State of

New York.

89) OCFS has told private child care providers under color of state law

that the only approved restraint training vendor is TCI, and despite regulations to

the contrary, private agencies can not contract with Plaintiff or any other restraint

training vendor for services or risk their license and ability to do business within

the State of New York.

90) On information and belief, OCFS in conjunction with Cornell

University, New York State College of Human Ecology and TCI have illegally

coerced a monopoly control over crisis intervention, behavior management and

restraint training services to private child care providers located within the State

of New York.

91) On information and belief, this monopoly control is further evidenced

by the fact that TCI is currently charging New York State 4-10 times the rate that

it charges for identical services provided to out-of-state customers.

92) On information and belief, federal monies through grants and

matching funds have been and are being used to fund payment for TCI’s training 

services to New York State child care providers. These funds are being procured

at 4-10 times the rate that TCI charges to its out of state customers.

93) On information and belief, this monopoly affects interstate

commerce as many of the child care providers licensed in New York have

multiple interstate locations (e.g. Catholic Charities) and are often headquartered

outside New York State. Private child care providers have limited training dollars
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to spend on crisis intervention/use of force restraint training. If New York is

prohibiting the use of programs other than the State owned TCI program, it

becomes cost and administratively prohibitive for these national child care

providers to contract for multiple training crisis intervention vendors thereby

affecting Plaintiff’s ability to fairly compete for national and international training

contracts thereby causing injury to Plaintiff.

EIGHTH CAUSE OF ACTION: CONSPIRACY TO MONOPOLIZE AND
RESTRICT TRADE

94) Paragraphs 1 through 93 are incorporated herein by reference as

though fully set forth herein

95) On information and belief, Cornell University, New York State

University College of Human Ecology, Family Life Development Center,

Residential Child Care Project, TCI, OCFS, HCC, Dennis Richardson individually

and as CEO and President, Douglas Bidleman individually and as an employee

of HCC, Martha Holden individually, Michael Nunno individually, OCFS, Jeffrey

Lehman as President of Cornell University and individually, and Hunter Rowlings

as former President of Cornell University and individually, John Johnson as

OCFS Commissioner and individually, all knew, participated in, acquiesced,

benefited from or accepted the plan by which under color of state law TCI was

allowed to obtain an exclusive monopoly over the right to train private child care

providers situated in New York State.
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96) On information and belief, all of the foregoing entities and persons

mentioned also knew or should have known that substantial amounts of federal

monies were being procured and used to perpetuate this illegal scheme.

97) On information and belief, all the foregoing entities and persons

mentioned also knew or should have known that the funds being procured to pay

for training services provided were 4-10 times the rate out of state customers

were being charged.

98) On information and belief, this conspiracy to monopolize affects

Plaintiff’s ability to fairly compete for national and international training contracts 

thereby causing injury.

NINTH CAUSE OF ACTION: MISAPPROPRIATION
TORT FOR BUSINESS SCHEME AND TORT OF TRADE SECRET

SERVICE MARK DILUTION AND UNFAIR COMPETITION AT COMMON LAW

99) Paragraphs 1 through 98 are fully incorporated herein by reference

as though fully set forth herein.

100) Plaintiff created an intangible asset in the form of a crisis

intervention training program including but not limited to theoretical models,

teaching methodologies, spotting system, verbal counts, physical techniques,

expertise, presentation methods and exercises, demonstrations, performances,

workshops and seminars (collectively “HWC Training Program”)

101) The HWC Training Program was developed with much effort and is

of great value.



Complaint
Page 19 of 21

102) Plaintiff has taken appropriate steps to maintain the confidentiality

and secrecy of the HWC Training Program described, and accordingly, the HWC

Training Program could not be properly obtained from other sources.

103) Defendants Doug Bidleman, OCFS and HCC contracted with

Plaintiff under circumstances acknowledging that the parties contemplated the

maintenance of secrecy.

104) Upon information and belief, defendants tookPlaintiff’s assetsand

made commercial use of them despite agreements to the contrary.

105) Upon information and belief, defendants improperly disclosed and

misappropriatedPlaintiff’s proprietary information.

106) Upon information and belief, TCI improperly gained access to

Plaintiff’s programand knew or had reason to know that the information being

disclosed belonged to Plaintiff. Defendants disregarded ownership thereby

taking Plaintiff’s assets and portraying them as their own.

107) Plaintiff demanded the return of said assets and was refused,

causing injury to Plaintiff.

108) Defendants by intentionally passing off of HWC’s assets as their 

own are diluting HWC’s established reputation as a quality service provider.

Defendants are also diluting the recognition and goodwill HWC enjoys because

defendants have taken assets associated with and connected to HWC’s program 

and incorporated into their own without license or mention of source. This is

confusing to the industry and has done enormous damage to Plaintiff.
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109) Defendant, OCFS is currently usingthe term “Primary Restraint 

Technique” and have included an illustration of the Primary Restraint Technique 

(“PRT”) in its manual.  The term Primary Restraint Technique (“PRT”) is a 

common law trademark as well as a registered service mark owned by Plaintiff.

The illustration of the Primary Restraint Technique as it appears in OCFS’s 

manual is also a common law trademark as well as a registered service mark

owned by Plaintiff.

110) OCFS improper use of Plaintiff’s service marks creates the 

appearance that Plaintiff authorized or endorsed its use or is connected with

Plaintiff or Plaintiff’s services causing injury to Plaintiff.

TENTH CAUSE OF ACTION: UNJUST ENRICHMENT

111) Paragraphs 1 through 110 are fully incorporated herein by reference

as though fully set forth herein.

112) Defendants have been unjustly enriched by the misappropriation

and unlawful use of Plaintiff’s materials and HWC Training Program (as 

previously defined).

113) Defendants must disgorge the unjust gains, and restore Plaintiff’s 

status quo.
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WHEREFORE, Plaintiffs requests for an order of judgment against

defendants as follows:

1. For damages according to proof at trial;

2. For three times the amount of actual damages suffered by plaintiffs as

a result of defendant’s violation of all applicable federal statutes;

3. For preliminary and permanent injunctive relief prohibiting defendants

from continuing the violations of law set forth herein and from taking any punitive

action against plaintiffs in retaliation for the filing of this suit.

4. For costs of this suit and attorneys’ fees;

5. For such other and further relief as this Court deems just and proper.

DATED:
Hilary Adler, Of Counsel
Handle With Care Behavior Management
System, Inc.
184 McKinstry Road, Gardiner, NY 12525
845-255-4031/Fax: 845-256-0094

DEMAND FOR JURY TRIAL.

Plaintiff demands trial by jury of all issues.

Hilary Adler, Of Counsel
Handle With Care Behavior Management
System, Inc.
184 McKinstry Road, Gardiner, NY 12525
845-255-4031/Fax: 845-256-0094
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justice 

09-02-09 8:12 PM 

»Report Abuse 
I was a former staff at cass part of the problem at cass was lack of training I 
was never sent back to Parker to finish my training because Doug Cannister 
and Pace thought it was a waste of time quote! My radio didn't work so I could 
call for help, the inter-com got unplugged, Central office had prior knowledge 
of cass being out of control letters were sent to kevin mahr and others prior to 
my kidnapping, what about the big wigs that came in and had us put labels on 
all drawers etc. so the residents knew where things were kept. What about the 
director never having the locks changed they were sitting in the maintance for 
months, what about documentation that was changed so the reports always 
came out perfect central office knew about this to all they did was give the yda 
that did it two weeks paid leave for being the directors goldboy!  

lakeres 

09-02-09 8:25 AM 
»Report Abuse 

The state government needs someone to blame, other than themselves, for 
the mess it's in. So, they blame the staff, knowing that most won't speak up 
for fear of reprisal. In this economy, few can take a chance of losing their job 
no matter how unsafe it may be. I hope that some former employees will 
begin to tell their stories of lack of training, lack of support, forced overtime 
due to intentional understaffing and their own fear. And, where's the union 
speaking on the behalf of the employees?  

justice 

09-01-09 8:13 PM 

»Report Abuse 
All you yda's need to set the record straight go to the newspappers and blow 
the top off of this thing. It certainly does look like you're being set up! It 
seems nobody cares that staff are getting hurt everyday in these facilities, 
murdered, beaten, raped & kidnapped!  

lakeres 

09-01-09 11:47 AM 
»Report Abuse 

Sadly, this problem has been with us many years; it spans all political parties. 
Seems no one party can find workable solutions  

ignoredissue 

08-31-09 11:44 PM Just stop with all the he said she said hear say about Tryon and all other 



justice 

»Report Abuse facilities. If it's not truth and factual there is no room for it. I have worked this 
job for a long time and this is the worse it's been and I honestly believe it is 
intentional and we have been being set up for complete failure for a long time 
to meet the agenda of closing facilities. The staff and mid level management 
really have no control over program schedule or activities for residents. Pico 
Train(my guess for attentionyet) Carrion is very responsible for the creation of 
this beast in every facility she oversees.  

Zaltan 

08-30-09 1:22 PM 
»Report Abuse 

By the way, for everyones information, resident Dodge assaulted 2 more staff 
last night. But remember, these are only kids, and it's o.k. for them to assault 
people. Give me a break...  

TiredOfTax 

08-30-09 8:31 AM 

»Report Abuse 
The key word in the above article is "delinquents" employees should, no must 
be able to do what is needed to keep themselves and others safe from these 
violent individuals. We should not handcuff the people in charge of the 
inmates or prosecute them for doing their jobs. Lets remember who they are 
and why they are there to begin with. NOBODY can control them, no one!  
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Czerka 

08-29-09 10:31 AM 
»Report Abuse 

The Commissioner "welcomes the DOJ report" findings stating that she 
"inherited" these problems from the prior administration. To keep residents 
and staff safe there will always be a need to restrain this type clientele in 
some instances. To effectively run program staff must have control. Carrion 
will not last past one term, and for the sake of pandering to those downstate 
who she depends on to enrich her career after she leaves OCFS she is running 
OCFS into the ground. Residents cannot be rehabilitated in an atmosphere 
where other residents are allowed to abuse the staff working to help them. 
Example, several residents at Industry who a few months ago came up with 
the plan to urinate and have bowl movements in their hands and rub it in the 
faces of staff because they believe the staff cannot do anything about it.  

Zaltan 

08-29-09 9:46 AM 

»Report Abuse 
I have many friends in all lines of law enforcement and they all say the same 
thing, "If I had 19 years on the job and I was told that I had to do my last 
year before retirement at Tryon to retire, I would walk away without my 
pension." "I don't see how you guys do." All the people out there with all these 
opinions should work 1 40 hour week in the staffs shoes before you are quick 
to blame the staff. I will bet 1 years salary that there are not very many 
capable of doing that. Remember, the outsiders only see in the media, what 
the agency wants you to see.  

justice 



Czerka 

08-30-09 6:58 PM 

»Report Abuse 

I have not exggerated a thing everything is true, OCFS csea pef are all falures!  

Czerka 

08-29-09 10:31 AM 
»Report Abuse 

The Commissioner "welcomes the DOJ report" findings stating that she 
"inherited" these problems from the prior administration. To keep residents 
and staff safe there will always be a need to restrain this type clientele in 
some instances. To effectively run program staff must have control. Carrion 
will not last past one term, and for the sake of pandering to those downstate 
who she depends on to enrich her career after she leaves OCFS she is running 
OCFS into the ground. Residents cannot be rehabilitated in an atmosphere 
where other residents are allowed to abuse the staff working to help them. 
Example, several residents at Industry who a few months ago came up with 
the plan to urinate and have bowl movements in their hands and rub it in the 
faces of staff because they believe the staff cannot do anything about it.  

Zaltan 

08-29-09 9:46 AM 
»Report Abuse 

I have many friends in all lines of law enforcement and they all say the same 
thing, "If I had 19 years on the job and I was told that I had to do my last 
year before retirement at Tryon to retire, I would walk away without my 
pension." "I don't see how you guys do." All the people out there with all these 
opinions should work 1 40 hour week in the staffs shoes before you are quick 
to blame the staff. I will bet 1 years salary that there are not very many 
capable of doing that. Remember, the outsiders only see in the media, what 
the agency wants you to see.  

Zaltan 

08-29-09 9:39 AM 
»Report Abuse 

First of all what would you do if I punched you in the face several times, then 
spit not only in your face several times but in your mouth? You don't know 
until it happens to you. Remember, some of these residents come into the 
facility with the HIV virus, TB, Aids and many other diseases and because of 
confidentiality the staff are not provided that information. How many times 
does anyone have to get spit in their mouth before they go into survival 
mode? Let me spit in any of your mouths and see what you do. I believe it's 
everyone's constitutional right to defend themselves. I don't think the 
government has taken that right from us yet....  

ignoredissue 

08-29-09 8:58 AM 

»Report Abuse 
again you just refuse to except the truth and accuse another with actual real 
exposure to this environment as stating lies. Just to be clear there is no 
fabrication in Justice’s post or mine. I have seen a staff hit in the head by a 
resident with a pipe sliced wide open and blood all over the place he never 
came back, I have seen a staff after being punched around 15 times and 
kicked in the face with blood just pouring out his nose and mouth, I was 
jumped by 4 residents at once, a staff was hit over the head with a board by a 
resident and died shortly after from stroke, a staff was just murdered near 
buffalo by two residents throwing a blanket over her head from behind and 
beating her to death with a object, female kitchen staff was kidnapped at knife 
point held hostage for hours and raped, a staff was stabbed in the neck by a 
resident with a pen. The list goes on and on and it would be a blessing if they 
were exaggeration and fabrication but they are not.  



ignoredissue 

08-28-09 10:45 AM 

»Report Abuse 
This goes on for hours with staff, administrators, psychologist attempting to 
deescalate the resident, and of course nothing works calm the situation 
because it is usually being done just for fun and the entertainment of it until 
that last resort comes and a restraint is performed. I know no one believes it 
but staff are not quick to restrain, they are afraid to perform restraints 
because they are followed up with child abuse allegations and investigations. 
The residents will do all that is stated above and there is zero accountability or 
consequences for it, so the cancer spreads to more residents doing it and 
doing it more often. The staff are always wrong no matter what they do, they 
are always blamed for the crisis starting and the way it was dealt with. The 
residents just continue on in regular program without having to take 
ownership for their behavior or any type of consequence for assaulting staff. 
This is just the very tip top of the iceberg and there is no way for you to und  

CaringResident 

08-26-09 12:05 PM 

»Report Abuse 
Let me just start by saying, I have parent that works at Tryon- and I worry 
about her health and well being EVERYDAY that she is there. These kids may 
have grown up with sad backgrounds, come from broken homes, or been 
abused themselves... But that does NOT give them the right to abuse others. 
Especially those that get paid to "babysit" these kids. These employees make 
less a year than school teachers. Look what they have to deal with. Being 
abused, beaten, mental and physical abuse. If school teachers had to deal 
with this...there would be NO more public education. There are many many 
other children that come from broken and absive homes and they aren't out 
there stabbing, killing, breakng and entering or assulting others, JUST FOR 
FUN. I seriously suggest the ones making comments about how the employees 
gloat over their money should have to work a day in these honorable peoples 
shoes. All these kids care about is hurting others- and getting enjoyment out 
of it.  

Ashley 

08-25-09 10:54 PM 

»Report Abuse 
By the way, I now of a staff member that has been there more than 15 years. 
He gets a false charge of abuse against him. It is unfounded, the kid even 
admits making it up, yet is will stay on this staff members record for 10 years. 
Where is the justice in that????  

hailey 

08-25-09 8:35 PM 

»Report Abuse 
The report states that "the number and severity of injuries from restraints is 
made worse by poorly executed or intentionally harmful restraints". Let me 
just that in my 14 years of seasonal employment, I have seen several 
residents intentionally hurt themselves during a restraint so they could file 
charges on staff. These "residents" are constantly setting the staff up. I 
watched a resident recently who was restrained during a fight. This resident 
rubbed his face back and forth on the floor to create rub marks and the staff in 
question was brought up on charges. I think some people need to wake up 
and realize what is really happening in these facilities. I think Gladys Carrion 
has an agenda which sadly, is wreaking havoc in our facilities. Let me also 
mention that these facilities are not equipped to handle the large number of 
mental health cases they are being bombarded with.  

beccamay70 



Czerka 

08-25-09 7:52 PM 

»Report Abuse 
Here we go again....another politician has read a report about Tryon and 
wants to make sure the "children" are not abused. I have news for those of 
you who have never been inside the locked gates of Tryon, they are not 
children by the time they arrive at Tryon, may of them are career criminals, 
and the only people being abused are the staff that deal with these "throw-
away" individuals that NON-tax paying adults can't parent. I have worked in 
this environment (seasonally) for 4 years and the degree to which these 
residents have declined is horrifying. Staff have no recourse, are left open to 
serious injury and deal with ridiculous policy on a daily basis. It is ludicrious! 
Until some common sense, non-liberal policy is passed, the "tail will continue 
to wag the dog" and people will continue to get hurt. And if all else fails.."Mr. 
John Q. Public" can take comfort in knowing these "children" have a lawyer on 
call 24/7 and tax payers  

InnocentParty 

08-25-09 3:23 PM 

»Report Abuse 

Quote from Attentionyet: "Stop blaming children....it makes me sick."  

Really? It makes you sick? Tell me, how sick will you be when one of these 
"children" murders, rapes, robs, mames one of YOUR family members?  

Another quote: "You need to realize the level of trauma these youth have been 
exposed..."  

Good, I know some kids who were exposed to quite a bit of trauma. How 
about I bring them by your house and let them urinate all over your lawn, hurt 
your cat, steal from you and whatever else they feel like doing? After all, they 
are traumatized children...why not, eh?  

ignoredissue 

08-25-09 2:23 PM 

»Report Abuse 
Please do not say that the staff received training. 3 of those 5 weeks we had 
zero training, nothing scheduled or no trainers. 90% of the training we did do 
was just our regular required annual refresher training. Nothing new and 
improved to help the staff work with and deal with the type of residents we 
are sent. This was just another way to make it look like the staff received all 
kinds of "new training". This is a joke, we are not working in a public school or 
day care here. These residents only care about gang related status, violence 
and creating chaos. The more people they physically hurt the more they enjoy 
it.  

Hangthemhigh49 

08-25-09 12:49 PM 

»Report Abuse 
I have been at Tryon on several occasions. These boys and girls are not from 
this area but NYC. They are there because most of them have committed a 
crime, are under aged and have no other place to go but back to the streets. 
My impression back several years ago, "you could not pay me enough to work 
there". Senator Farley is correct, that the report does not explain is why 1/3 of 
the work force is on work related compensations. How many staff members 
have been faced with criminal charges because of false accusations by some of 
the parents waiting on the side lines? Thank god we have some one willing to 
work there so that the rest of us on the outside feel safer.  

 



 
http://www.leaderherald.com/page/content.detail/id/508131.html 
Tryon aides involved in boy’s death to be fired 
 
butterfly1 

12-11-08 11:05 AM 

»Report Abuse 
sonel22- Next time 'they won't let the grievance slips pass'?? Why did this 
youth have a grievance against these two YDA's?? What was the grievance? 
Let me guess....."I am upset that I am not allowed to punch YDA's in the face, 
throw chairs at them and I am also upset that I am restrained from harming 
people" hmmmm, yeah they definetly should have been on top of that 
grievance, can't believe they missed it. How many years ago were you there? 
How many staff were assaulted on a daily bases? How many times did the 
YDA's restrain a child when that child was slamming chairs to your head or 
spitting blood in your face? These YDA's don't restrain just to protect 
themselves MOST restraints is due to protecting the life of the 'other' child. 
THEN for a thank you for saving the other child they are investigated and 
depending on their position of the food chain there they either keep their job 
or not. All for doing their job.  

FireKatt 

12-11-08 2:05 PM 
»Report Abuse 

This is such a shame. These men were only doing thier job the best they 
could...and protecting their own lives. They are being used as an example. 
Two good men without a job. This is appalling beyond words.  

ignoredissue 

12-11-08 9:15 AM 

»Report Abuse 
"The grand jury process indicated there was "no criminal matter" to be 
considered" - so why has OCFS continued to label and treat these two men as 
if they are guilty of something?  

"When Murphy returned to work from November to December 2007, he was 
called a "killer" by Tryon residents." - OCFS forgets or doesn't except that they 
also have a responsibility to it's staff, who(administrator) informed those 
residents when he returned to work that he was involved in an incident where 
a youth died and why wasn't he/SHE held accountable for destroying this 
mans future when he attemted to return to work?  

dogman12 

12-10-08 9:37 PM 
»Report Abuse 

I live next to Tryon and sad to see a kid lost his life but why was he there ? 
Maybe he was a out of control kid like most there ? When Tryon didn't have a 
fence the kids walked off alot and broke into homes , stole vehicles ,even tied 
up neighbors and shot the house up and stole the car ! I remember when Mike 
Tyson was there - we all know that man !! The girls are worse I here - Like I 
said sad a young person lost his life , I just hope that these kids change for 
the better not worse like Tyson !!If these guys now at thier age have to find a 
job it will be tough . Try to control a out of control kid you will then know what 
they were and still are going through ! 

beenthere2 

12-10-08 7:43 PM sonel22: Apparently you haven't been reading the paper and/or can't 
comprehend. These guys were found innocent of any wrong doing. Not that 



butterfly1 

»Report Abuse the state did their best to make these two guys the scapegoat to cover their 
own butts. Bottom line the state did not inform staff of the residents medical 
condition and although it was mandated, they did not have an AED on site. 
Instead of making ridiculous statements and going after two innocent people 
why don't you address those really responsible for this death. An AED could 
have possibly saved the residents life but there was none also,had the 
resident not assaulted a staff he would not have been restrained and the 
whold incident would have never happened.  

No matter what business you are in, there will always be bad employees...you 
are being totally unfair to the YDA's who genuinely care about the kids they 
supervise and there are a lot of them!!  

WatchDog 

12-10-08 3:02 PM 

»Report Abuse 
There are alot of excellent YDA's at Tryon includding these two who are going 
to pay for the agencies failure to communicate the youths medical information 
and have the proper life saving equipment on the facility (AED).  

 
 
http://www.leaderherald.com/page/content.detail/id/507510.html 
RESIDENT INJURIES HIGHEST AT TRYON 
 
butterfly1 

11-20-08 6:54 AM 

»Report Abuse 
Needkindness - I personally can tell you I have NEVER disrespected any youth, 
but yet have been assaulted approximately 4 times within this past year. A 
stern look of disapproval did nothing for the 'child' as they punched me in the 
face. If by disrespecting you mean we can not tell them NO then by your 
standards I did disprect this 'child'. If by disrespecting you mean stopping a 
fight in progress and being attacked by another youth for stopping it then yes, 
I also disrespected that youth. We are not animals injuring these 'children' 
everyday. We are hard working people who have children of our own. We 
struggle everyday to stop the unhealthy behaviours of these youth and are 
critized in the papers for doing it.  

Concerned4Kids 

11-18-08 9:51 AM 

»Report Abuse 
Glady's Carrion has created this environment by hiring at least 10 new 
attorney's (Ombudsman's) and opened up a direct line to complain whenever 
a resident feels like it. The Ombudsman's office then sends an email of 
concern to the facility administration which forces then to move away from the 
custody and security mind set that Glad's does not want. Ultimately the 
residents have figured out that if they do not like a policy or a particular staff, 
the only need to call the Ombudsman's Office and they won the game. What 
Glady's stripped away was the underlining authority of some very professional, 
dedicated staff. Increased 'abuse' numbers are exactly what Glady's wants to 
prove her case so that she can justify closures to her home town buddy David 
Paterson. In 25 years I have never seen a Commissioner who has done more 
to abuse the children were are supposed to be teaching and helping then 
Glady's. Also look at the high level appointments she makes, a clear racial 



butterfly1 

theme.  

butterfly1 

11-17-08 8:56 AM 

»Report Abuse 
Discobulous - This THING as you call it affects everyone. From the YDA who 
invested 10 - 20 years working with children to the communities who will have 
to fear for their lives and the lives of their children when these "children" are 
placed back into society. These SOB's are hardworking people who are tyring 
to defend themselves from the lies and misleading information given by the 
State. I'm sure if you went to work everyday and were physically and verbally 
assaulted only to have the blame placed on you as an employee you would 
have a few SOB's of your own. You obviously are ignorant as to what these 
facilities are like right now under Carrion. Why don't you get punched in the 
face, spat on and have a chair hurled at your head, THEN come on here and 
tell us about SOB stories.  

kristina 

11-16-08 9:53 PM 

»Report Abuse 
Come on people Lets remember what kind of "kids" they are. I would like to 
see some of these people DEAL with this kids for one week.  

cantfixstupid 

11-16-08 7:23 PM 
»Report Abuse 

All that these clinicians are doing is giving thesed kids excuses that they will 
try to use there whole life whenever they dont get there way or they get into 
trouble. They load them up on there meds which is supposed to control there 
anger or what-not and we are not able to deal with the real behavior 
issue...do you really think that once they go home and get off of aftercare 
they will continue with the meds. It's just an excuse they can use ohhh im 
adhd im this im that i shouldnt be held accountable for my actions. We need 
to be a boot camp/corrections model for things to change  

cantfixstupid 

11-16-08 7:18 PM 
»Report Abuse 

Thats right these residents are not being held accountable for anything and 
add on top of that the Psychs we have now that cater to and baby the 
residents and just give them excuses because they are "traumatized kids" well 
what about the victims of there crimes you dont think that they are 
traumatized. Maybe the victims of there crimes would like to see these kids 
getting pizza parties and cookies and ice cream or extra phone calls just 
because he decided to "turn it up" because he knows then he will get whatever 
he wants. Also do these psychs or home office or the Ombudsman forget that 
maybe some of the staff are traumatized as well. You dont know what staff 
went through as a child  

samiam 

11-16-08 6:54 PM 

»Report Abuse 
The "Sanctuary" model is ineffective for this reason only: It creates a 
confrontation between youth and staff. The model encourages staff to work 
with each resident as an individual, which is not bad until the staff have to 
impose a consequence to a negative behavior. The rules are to be bent and 
made flexible to adjust to each residents emotional response. However this 
only causes a confrontation between staff and resident, because the rules are 
no longer consistent and/or applicable to all. How do you provide a structured 
environment and adhere to a formatted schedule when the resident deciphers 



butterfly1 

the program? Multiply this by 15 to 20 residents.  

samiam 

11-16-08 6:42 PM 
»Report Abuse 

Immediately following a restraint, you are supposed to allow a time to de-
escalate the emotions of the resident and then successfully counsel the youth. 
I have witnessed administrators - Strauser, Hoeg and Kelso - speak to the 
child while they are emotionally charged and take an abuse charge. 
Eventhough the resident is only angry at staff for enforcing a programmatic 
procedure, they have been given a tool to get even with the staff. It has 
worked in the past, as a way for a child to move a certain staff person off of 
their unit. Who is in charge here? Home office, the ombudsman, and 
administration is encouraging an US vs THEM philosophy.  

samiam 

11-16-08 6:32 PM 

»Report Abuse 
Are they KIDDING? OCFS is making it sound like Tryon staff are nothing but 
Child Abusers!! The residents are more volatile and aggressive than in the 
past. Staff implement the physical restraint the way they have been trained, 
for the safety and security of the facility. However the high number of cases of 
abuse come from the Ombudsman and administrators encouraging the 
aggressive resident to claim it, despite no abuse occuring. I have witnessed 
this.  

sassie 

11-16-08 11:51 AM 

»Report Abuse 
working at tryon for several years,the paper doesnt tell of the assaults,spitting 
on urine thrown on verbal abuse etc.,that goes on at tryon,maybe mr.anich 
should put on a uniform and work the floor and see the real deal  

justplainsick 

11-16-08 10:13 AM 

»Report Abuse 
I agree, what I do not understand is when DOJ comes in then why are you 
following what ADM says and keep the kids away from them. Not letting the 
DOJ see what is really going on is not helping. If in fact, Adm is really not 
doing their jobs why make them look like they are. Let DOJ see the real 
children in action, don't hide them make sure that they are out in very plane 
view. I also realize that this report is null and void. If you really want to know 
information you need to have it current and accurate. You need to take only 
the info that deals directly with WC and leave the rest of the baggage home. It 
is non-productive. Plus statistics are only as good as the data collected. There 
is a margin of percentage loss for incorrect numbers, any idiot knows that.  

cantfixstupid 

11-16-08 9:48 AM 

»Report Abuse 
Instead of letting us actually do our job and deal with behaviors we have 
admin, home office, the ombudsman all telling these "children" the exact 
opposite of what staff are telling them. If staff continue to do the job like they 
know it has to be done we are reprimanded by admin or called into the child 
abuse hotline. All for doing a job that 95 percent of the people telling us how 
to do our job would'nt be able to handle for an hour on there own without one 
of us "abusers" to bail them out and save them  

cantfixstupid 



butterfly1 

11-16-08 9:41 AM 
»Report Abuse 

Sooo the Sanctuary model is working well huh...We have not even had the 
training for Sanctuary we were told friday that they training we went threw in 
march and the whole 3 hours we had this time was an overview. How do they 
expect us to embrace a new model without proper training. As far as we have 
seen sanctuary is no restraints and pretty much give your keys to the kids 
cause they run the place  

justplainsick 

11-16-08 9:24 AM 

»Report Abuse 
Absolutely right! If a resident says that they were abused, it is reported into 
the State Central Registry aqnd an investigation is started. If it is found to be 
true, I believe that the staff are terminated. If it is not true, and the finding is 
unfounded, it stays with the employee for 10 years. Then it is removed. It is 
sad that this can follow an employee over to any other job they may go and 
find. Ex.: in todays world everything is checked on so say a female YDA left 
with an unfounded against her and say went to work at Lexington. The 
background check would come back positive if they check through the 
Registry. Even though it is unfounded she would show what is called a 
"Positive Hit". Real fair isn't it.  

DupingTaxpayers 

11-16-08 1:34 AM 

»Report Abuse 
"Borges said a new approach to working with residents - the "sanctuary" 
model - is a more therapeutic approach and is working well." Yeah, it's 
working so well the number of residents physically and verbally abusing the 
staff at several facilities is higher than at any other time in the history of the 
agency.  

 
 
State creates task force to transform juvenile system 
http://www.leaderherald.com/page/content.detail/id/505584.html 
 
epup 

11-06-08 9:44 PM 

»Report Abuse 
I guess I don't understand why Ms.Carrion feels because they are "children" 
they are not capable of commiting a crime. I wish all the people hurt by these 
children would speak out. The guns they carry still kill, it doesn't take the 
adult hand to shoot. The sexual attacks are as real as if any grown up did it. 
They are not locked up because someone has a vendetta against these youths, 
but still we want to keep them in the samee neighborhoods, with the same 
families that in one way or another supported the need for violence. OCFS 
should be ashamed of themselves for supporting coverups, and supporting the 
side of violence by not supporting the state employees doing their jobs. 
Justice I hope you get justice but we all know the law isn't always just. Where 
are all the bloggers?  

guphiepup 

10-26-08 5:24 PM 
»Report Abuse 

I cannot stress how important it is for everyone to report any abuse from 
residents when it happens. It is not a given that when we decide to do these 
jobs we will expect to be hurt. We deserve to have a safe work place without 
fear of incidents that might end our careers. Even the verbal abuse is 



epup 

reportable and should be done. Ms. Carrion has taken away the right to a safe 
work area by giving the residents so much power. Please do not just ignore 
the fact you are being verbally and physically abused, let you supervisors 
know and your union leaders.  

birddie 

10-26-08 6:18 AM 

»Report Abuse 
The commissioner wants these youth to be treated in communitied based 
programs. Ok, who is going to run then, and at what pay? Where does the 
money come from to opperates these plans? What will the direct care staff do 
when these youth curse then out, make disrespectfuul remarks towards them 
and there familiy members, threaten then, spit on them, and simply become 
non complient to any type of authority? You may as well just send them back 
to there homes, as this is exactly what they have done at home. Ask there 
parents and familiy members.How much longer will grandma be able to deal 
with them? If you are trying to make OCFS facilities fail, I can only imagine 
what these community based programs will be like? Is there any agenda as to 
what community based program will pretend to be? This is simply an 
unrealistic plan by this adminisrtation.  

RobertG 

10-24-08 9:02 AM 
»Report Abuse 

Thanks to Carrion and her cronies many of the facilities @ OCFS continues 
with more of the same. The kids continue to be in charge and the ombudsmen 
continue to defend the youth and question the staff.Discipline is not a bad 
word. I continue to wonder if this is not a grand plan of Carrion to get 
residential facilities out of control so she can validate closing them all 
down.Could Carrion and her advisors really be that far removed from how 
these can be really be helped?  

guphiepup 

10-17-08 12:08 PM 

»Report Abuse 
I do not work at Tryon but support the need to get sanilty back in our 
facilities. Yesturday I watched a resident, in the face of a YDA challenging him 
to "turn it up, what do you think you are going to do? The omsbudsman only 
believes us, so you can't do anything" I definately would not take that from 
my children why then am I asked to accept that behavior from a person who 
needs structure and guidelines. Some how the consequences absolutely do not 
meet the choices. We are teaching these children nothing except it is ok to 
treat people badly, rob , harrass, abuse and someone will be there to make it 
all right for you after all you are only a "child". I think it is slap in the face to 
the Tryon staff to "retrain" them, maybe some constructive changes and ideas 
but these are people who have been doing an excellent job for many years. 
Just another way of saying you are worthless from our commisioner and her 
staff.  

birddie 

10-15-08 7:45 AM 

»Report Abuse 
It looks like Tryon will begin its training next week. These are seasoned staff 
and should not need the training . They know what to do and how to do it. Will 
this administration provide the same training to other staff at other facilities, 
or is this just a way for then to say " Look what we did, we trained there staff, 
now if somthing happens its on them" Sounds pretty fishy to me?  



HelpUsGovernor 

10-03-08 7:58 PM 

»Report Abuse 
I think in between tragedies the blogging calms down a bit. Unfortunately, I'm 
sure some new horror will occur to residents and/or staff at DJJOY facilities 
compliments of the inept Gladys Carrion and the blogs will heat up again. I'm 
thinking of starting a pool on how long the new facility director at Tryon will 
last before he fumbles the ball and is "shuffled off" to yet another new 
assignment.  

RobertG 

10-03-08 12:25 PM 

»Report Abuse 
Sorry about that the link does not work on this blog. Go to dailynews**** and 
look up the story: Teen in Shannon Braithwaite Brooklyn stabbing horror called 
troubled There is a comment on OCFS under that in the blog.  

RobertG 

10-03-08 12:23 PM 
»Report Abuse 

Hey - check this out  

***********nydailynews****/news/ny_crime/2008/10/02/2008-10-
02_teen_in_shannon_braithwaite_brooklyn_sta-2.html#community  

You guys should make some noise over @ the Daily News. This is such a tragic 
story. Someone has made a post about OCFS.  

Gerry1 

10-03-08 6:08 AM 

»Report Abuse 
Sawgunner-- the article that you're talking about is only the tip of the iceberg. 
Upstate New York communities are getting more danderous as well. There was 
a kid in an upstate facility who viciously assaulted another youth seriously 
smashing the youth's nose. Efforts were made to keep the youth at the facility 
for an extended period of time. The facility was told by the powers that be that 
the kid needed to be released to the community after one month. That same 
kid stole a car shortly thereafter and was then told by our home office that he 
couldn't be revocated!!! The same kid caused a problem within his home 
school with the police being called and still no revocation. Is the community 
safer? People are catching on that communities are not as safe as they used to 
be under the new commissioner's watch. Unfortunately NYC streets aren't as 
safe as they used to be. Violent crime is up and the answer is to treat the kid 
within his/her home environment with programs such as MST  

sawgunner 

10-02-08 7:32 PM 

»Report Abuse 
NY Dailey News article.... "Cousin, 15, arrested in knifing murder of Brooklyn 
teen Shannon Braithwaite".... Check it out on the NY Dailey news website. 
Answer me this gladys - Where would you send this teenage murderer? A 
community program???  

WatchDog 

09-26-08 11:26 AM 

»Report Abuse 
The following is from page 10 of the PEF September 2008 newsletter, The 
Communicator.  

PEF President Ken Brynien met with Carrion in August to again discuss 
increased violence and child abuse allegations.  



epup 

“Our concerns seem to be falling on deaf ears,” Brynien said. “This 
commissioner is more focused on moving kids to community programs that 
already have failed too many kids. The immediate focus should be on creating 
a safe environment for the employees and youths.”  

RobertG 

09-15-08 7:46 PM 

»Report Abuse 
teebzz = yeah gerry was a day off - his mistake. I just want to say the 
commissioner & cronies are the ones that sensationalize things. I am sorry 
you do not see it. Perhaps you have to be an insider to see it. You have 
already stated you do not work for OCFS. For all of us that work in OCFS the 
propaganda put out by Ms. Carrion's office is very obvious. This woman is a 
real piece of work. I am completely put out that she considers the children of 
OCFS her children and she thinks the staff are useless. She is a horrible 
person who actually must think she is a worthy person who does good work, 
but is quite the opposite. Teebzz - I don't think you will ever be able to 
comprehend what the kids & staff @ residential facilities are going through 
under the lame leadership of Ms. Carrion!  

carrionmustgo 

09-13-08 9:00 PM 

»Report Abuse 
FYI ---In reading a friend's recent issue of the PEF Communicator it noted that 
PEf has produced a Know Your Rights Handbook for members working in OCFS 
facilities who are assaulted or accused of child abuse. It should now be 
available at every OCFS facility. Ask someone in PEF for a copy. A 
disheartening but not surprising statement was made in the article by PEF 
President Ken Brynien. He met with Carrion in August to address increase in 
violence against employees and child abuse allegations " Our concerns appear 
to be falling on deaf ears. This commissioner is more focused on moving kids 
to community programs that have already failed too many kids" It's hard to 
feel appreciated by the commissioner when it appears that our safety is not a 
high priority.  

fedupwithit 

09-13-08 9:18 AM 

»Report Abuse 
I agree with Robert G. The gov never should have allowed the Commiss. to 
head this taskforce...how biased!!! An independent firm should do the work-
since OCFS staff are incompetent??? Let's face it, just a waste of more tax 
payers dollars.  

 
 
Family wants second autopsy – Charles Lofty – Tryon YDA 
http://www.leaderherald.com/page/content.detail/id/505392.html 
 
ChildMadness 

06-15-09 6:56 PM 

»Report Abuse 

Who is going to take the blame for this?  

18-year-old Anthony Allen and 17-year-old Robert Thousand have been 
charged with murder, robbery and burglary. They are accused of killing 24-
year-old Renee Greco who was working at the Wyndham Lawn for Children in 



ChildMadness 

Lockport. New York State Office of Children and Family Services which licenses 
Avenue House and other youth facilities is launching an investigation of 
Monday night's tragedy and has suspended its license to operate, effective 
immediately.  

ChildMadness 

09-09-08 8:06 PM 

»Report Abuse 
My facility happens to be one of the ones with a couple of therapists who were 
hired for their expertise in being able to identify behaviors and to assist the 
staff with working more effectively with the residents (sanctuary). The 
therapists are just as bad as the ombudspersons in that they believe 
everything the residents say, and that the staff is not helping the residents get 
better. I am tired of being approached by administrative staff with accusations 
of inappropriate interactions that set the residents off. And who do you think 
told the administrators who said what? No one asked me anything! In fact, the 
resident verbally abused me so I left him alone. I didn't have any interaction 
with the resident except for giving him a directive and his cursing me out. He 
refused to comply with any directive from any staff for the next 6 hours. 
However, he would speak with the therapist, who he told that I had verbally 
abused him. Now it seems that I need a lawyer. Gladys should invite him  

Jr88fanNY 

09-08-08 1:40 PM 

»Report Abuse 
teebzz - have you ever worked a job where you know that going into work 
might mean that you could be going off shift injured and to the hospital 
instead of going home safe and sound. I am not talking about the risk that we 
all take driving to and from work instead the violence in the work place. Worst 
yet have you ever gone into work with a thought going through your mind 
about never going home to your family again?  

I am not referring to a paper cut as a injury or choking to death on your cup 
of Joe from Dunkin Donuts or your salami sandwich. Instead I am talking 
about serious injuries caused by kids who have committed criminal acts 
serious acts not stealing a candy bar or urinating in the park.  

Stop bashing these workers that are doing what you are NOT having to do 
every day they go to work. They need public support not public ridicule.  

carrionmustgo 

09-04-08 8:22 PM 
»Report Abuse 

Carrion is a lawyer. It took her 3 days to respond to Mr. Loftly's death with 
any sort of acknowledgment. I guess it gave her time for all of her handlers to 
give her advice on how to respond. Funny that someone who heads up such a 
large human service agency lacks a timely human response. It's too bad that 
the only sort of human response and compassion is directed to her "children"  

MAFVIT 

09-04-08 8:18 PM 

»Report Abuse 
"Bill thought it was an important time of healing," Steele said. "We're moving 
forward positively." I just have to say Mr. Gettman I don't think anyone is 
moving on positively. This family is heartbroken over the loss of their loved 
one. Anyone who works for OCFS knows the injury to Mr. Loftly's head did in 
fact bring on his untimely death. All of this is because Former Gov. Spitzer 
gave Ms, Carrion a job as commissioner of OCFS.Ms. Carrion is unfit for this 



ChildMadness 

position and everyone in OCFS knows this.  

wanderer10 

09-04-08 7:19 PM 

»Report Abuse 

Getman and Burrell left so fast, they nearly ran from the church. Disgusting....  

sawgunner 

09-04-08 6:39 PM 

»Report Abuse 
What? Where was Gladys?? The leader of the pack didn't show up? Is that how 
she showed her "appreciation" for Mr. Loftly? She probably thought her 
pathetic 8/29/08 "Dear Valued OCFS Employee" letter would suffice instead of 
her presence at the funeral.  

 
 
DA: No new charges for Tryon resident 
http://www.leaderherald.com/page/content.detail/id/505204.html 
 
sawgunner 

09-10-08 9:02 AM 

»Report Abuse 
Gerry1 - I fully agree with the community programs flunking. The MST study 
showed it and you can also just listen, from one of gladys' children's own 
mouth, how many community programs they flunked out of. Some youth have 
a laundry list of programs they have been placed in....But they didn't show up 
to which violated the judges order so they go back in front of the judge for the 
3rd or 4th time (arrest, placed on probation, violation of probation and placed 
in community program, violation of community program and placement in 
facility) for their placement in facility. Now that is a waste of tax dollars. Some 
of these procedings take up to 4-5 months. If they got placed in a facility at 
the start, they would almost be done the facility's program and on their way 
home. Instead they are wasting time and money with community program 
delinquencies and court cases. Gov. Paterson, do a study on that waste of 
money. It would be enormous.  

sawgunner 

09-07-08 8:16 PM 

»Report Abuse 
I don't know justice but at the facility I work at there has been a real increase 
in staff injuries from combative residents. Some seriuos (ie comp) and some 
not (ie scrapes etc) regardless, not one YDA or other staff member should at 
anytime be assaulted or injured by one of Glady's "children"  

justice 

09-07-08 7:56 PM 

»Report Abuse 

How many injuries has there been state wide since gladys tooks over.  

shesgot2go 

09-05-08 9:57 PM Teebzz ~ if you don't think your blogs aren't nasty and sarcastic, then you 
need to go back and reread some of yours. Just on this page alone is at least 



sawgunner 

»Report Abuse three incidents. We don't proport to know all the answers, we just know what 
WORKS and what doesn't and what she is doing isn't. We are not resistant to 
change, just give us something that works for both children and staff.  

facts07 

09-04-08 10:32 PM 

»Report Abuse 
I agree with shesgot2go comments. Our agency has taken a turn in the wrong 
direction and everyone has felt this. From the residents to home office. I have 
talked to a lot of YDA's across the state and they have the same feelings. Hey 
Glady why don't you wake up and pay attention to the people you are 
supposed to represent.  

howmuchmore 

09-03-08 9:00 PM 

»Report Abuse 
Now a staff is accused of child abuse and they can't work on the unit with the 
Resident who is claiming the abuse... And so it goes - round and round shifting 
staff from one place to another and mandating another staff to cover the 
units, it becomes a vicious circle. With no end in sight...  

If we had even some of our skills back, we would have less restraints and 
when we did have to restrain a Resident it wouldn't be after they were out of 
control.  

ignoredissue 

09-01-08 1:00 PM 
»Report Abuse 

When Gonefor said when residents were held accountable for there behavior 
and they knew there would be some type of consequence for acting out when 
anyone said “chill” they did because they did not want to lose any privileges. 
Now today with Carrion’s no accountability for one’s behavior no matter what 
the count is they are always going to act out causing chaotic and unsafe 
environment, another reason to close facilities. So just go ahead and continue 
to pick apart and analyze what we are saying or you can try to actually 
understand.  

junior 

08-30-08 10:46 PM 

»Report Abuse 
Hey, I have a great idea!!!! How about Gladys and her staff come to Tryon and 
fill in Tuesday so that all of Charles friends and co-workers may attend his 
funeral. NEVER HAPPEN !!!!!. They came to Tryon so that staff could have 
sanctuary training and had the*****scared out of them. My thoughts and best 
wishes go out to Charles family.He will always be in our hearts.  

Gerry1 

08-30-08 8:20 AM 

»Report Abuse 
Good morning. As most of you will be enjoying the last full weekend of 
summer before the kids go back to school there are state employees mostly 
YDAs in OCFS facilities working long hours with mandated overtime due to 
staff injuries and others others out on stress due to unsafe environments due 
to the the failed policies of Gladys Carrion. These employees will invariably be 
facing verbal abuse or worse yet physical assault under fear of protecting 
themselves or doing what they know is right to maintain a safe environment 
for the other residents and themselves. The environment she has fostered is 
one of fear--- fear of doing one's job properly, fear of being called into the 
child abuse hotline, fear for the safety pf the residents and for themselves. Yes 



sawgunner 

there are children in these facilities who have made mistakes and some 
appear to sincerely want to change and to learn new ways of coping and 
handling stress and anger and to get an education but the environment isn't 
conducive fo  

Gerry1 

08-30-08 8:30 AM 

»Report Abuse 
continued for it. One must feel safe before one can relax and focus on 
learning. In my many years in facilities its sad when a youth confides that he 
doesn;t feel safe. Some didn't feel safe in their homes, their communities and 
now the facilities where they've been sent. This wasn't the way it used to be 
before Carrion. The number of restraints, youth and safe injuries have 
multiplied under her watch. There needs to be an investigation between the 
old administration and the current one. The comparisons will be glaring. Never 
in the history of OCFS has staff morale been lower. Good people go to work 
with good intentions of helping kids (yes that's why we got into the field) only 
to be told by our commissioner in the press of what a lousy job we're doing. 
She'll later threaten our livelihoods by stating that she'll rightsize facilities so 
she can keep offender in the community closer to their homes in expensive 
commmunity programs that don't work (MST) She's making the  

oredissue 

08-29-08 8:53 PM 

»Report Abuse 

Watchdog your following comment is perfect, so I reposted it!  

“Carrion, Borgess, Burell and Getman I invite you to come put on a uniform 
and run the floor, please come show me what I have been doing wrong for so 
long. Please come and establish order and control, follow the entire daily 
schedule following all the guidelines we are required to. I guarantee all four of 
you together can not do what one staff does. If I’m wrong come show me 
without having staff support, without hand picking residents or unit because 
we get deployed all the time to other units and do not know the residents in 
that unit at all. Please come and allow you children to treat you the way you 
allow them to treat us. Please come and tell them No and have abuse 
accusations made against you and your name on the state child abuse 
registry. I beg you to come do our job following your policies and procedures 
without making exceptions for yourselves and really experience what we do 
everyday. Please come do this for us!  

smithe 

08-29-08 2:24 PM 

»Report Abuse 
I hope Ms Carrion sleeps well tonight. We have staff at Tryon working the 
overnight shift with minimum coverage. Will they be as safe?  

WatchDog 

08-29-08 12:20 PM 

»Report Abuse 
"pre-shift briefing" that Burell speaks of is something staff have always done. 
This isn't something they just invented like she makes it sound as an 
improvement. It was brought up by labor and negotiated for in the new 
contract and won to pay staff overtime to conduct per shift briefings. Every 
time I read comments by Carrion, Borgess, Burell, Getman they are full of 
baloney and continue to blame the staff. The staff have and continue to do 
everything wrong. They actually know NOTHING about what staff do and how 
good they are at it.  



WatchDog 

08-29-08 11:08 AM 

»Report Abuse 
I completely agree residents need to be protected from abuse, neglect and 
maltreatment. This is wrongly enforced in OCFS facilities. The actual 
circumstances are not be investigated or taken into consideration they just call 
the hotline and a staffs livelihoods at stake. A staff defending himself/herself 
from violent assault who in the situation is unable to follow techniques exactly 
as on paper are called in. Resident is upset and doesn’t like a staff because 
they are firm and hold them accountable for their behavior so they lie making 
false accusations on the staff and it’s called in to the hotline. There is no 
support for the staff, they are assumed guilty of accusation and treated that 
way. When it is proven to be a false accusation the staff is still on state 
registry for 10 years and the resident is not held accountable for the false 
statement. The staff also need to be protected and they do not see that as 
important or necessary. We are just hung out to  

eclaimGville 

08-29-08 11:00 AM 

»Report Abuse 

Can you say COVER-UP!!!  

smithe 

08-29-08 10:45 AM 
»Report Abuse 

Loftly worked doubles for years without headaches. He gets assaulted from 
behind, hit in the head no less then chronically complains of headaches, then 
has a stroke and dies. NOT CONNECTED to the assault??!!?!?!?  

 
 
OCFS to scale back residents at Tryon 
http://www.leaderherald.com/page/content.detail/id/505185.html 
 
tellthetruth 

08-29-08 10:33 AM 

»Report Abuse 
If the residents are out of control, why do the staff need more training? We 
already now if we are spit on to wipe it off and tell the "child" that this is 
inappropriate. If staff are threatened, to call for help and leave the area 
because the "child" is upset. Don't separate an upset "child" from the group, 
it"s deemed "punitive". This is not a problem at just Tryon and Lansing, this is 
State wide. From the Commissiner on down, this is a group that wants to hear 
no dissenting opinions and secks revenge for any criticism. The "profesionals" 
stated years ago the benefits of schools without walls. Now all the walls are 
going back up to correct that dumd idea. Everyone gets punished if you make 
a mistake, that is part of life. It's called growing and learning. The only 
exception is if you commit a crime and are sentenced by the Court to 
"Carrions' Club Med",I'm sorry, I forgot ot put esq. .  

Bronte415 

08-28-08 7:27 PM 

»Report Abuse 
God Bless all the men and women who endeavor to do a good job at Tryon--it 
appears you are working with your hands tied. I'm sorry and I hope no other 
employee is hurt or dies as a result.  

rocky1 



tellthetruth 

08-28-08 4:09 PM 

»Report Abuse 
While reading these posts, I am getting a whole new perspective as to what 
your jobs with these kids entail. I do not envy any of you and as a matter of 
fact, I have now placed you on a pedestal. You all must be saints to do this 
job. First, let me thank you. Second, I agree that something needs to be done. 
I hate to think that anyone of you would or could be in a position where you 
might lose your job or lose you life while you are only trying to make it safer 
for yourselves, your fellow YDA members and the youths who are housed 
there. Is there anything any of us non employees can do to really help you 
and especially help to get the message out as to what and who is the real 
problem here? I will do whatever you ask, as long as it remains just under the 
law.  

junior 

08-28-08 3:49 PM 

»Report Abuse 
Mr Getmen are you that clueless? Tryon had 127 restraints in the month of 
july and 50 in the first week of august. The numbers of kids at tryon are the 
lowest in history and the restraints are the highest. Does this sound like things 
are going well lately to anyone? Please dont try to fool the public Mr Getman 
as we are not just a bunch of ******* idiots as some in albany believe.Thanks 
to the Leader Herald and these blogs, the public will stay informed of the real 
thruth.  

 
Tryon getting new leader 
http://www.leaderherald.com/page/content.detail/id/505137.html 
 
jamesslater1 

12-29-08 4:23 PM 

»Report Abuse 
hey for all the staff at tryon this is james slater and i was a resident there 3x 
and i thought it was out of controll while i was there and i know its not the 
staffs fault and i dont think i heard what happened to mr loftly but i knew him 
from elm1 and he was the funniest staff ive ever know and i loved him he was 
awsome but hwne i got there he told me how it was "YOU PLAY ,YOU STAY" lol 
and i know that that whole admin building wow it was a mess for 1 theres way 
to much micromanigment everyone is doing everyone eles jobs and you cant 
change up program on these kids who barely know how to read letalone 
understand what it takes and that they have to particpate to have a smooth 
running program as i was saying you cant change up program every week like 
theyer ginny pigs and  

and when i was there the last time in may o8 i saw that the kids thier were 
more incontrol then the staff  

IluvTryon 

08-26-08 11:07 PM 

»Report Abuse 
This is a very sad day. My heart goes out to Mr. Loftly's family, friends and his 
coworkers. I didn't know Mr. Loftly as long as most staff, but I can say that he 
always had a smile on his face. He ALWAYS put a smile on his coworker's and 
youth's faces. He was a pretty special guy. I am an employee at Tryon and I 
am honored to work there. I am honored because I work with some pretty 
amazing individuals who give their heart and soul to Tryon and to the youth in 
Tryon. It is very frustrating to see what is happening at Tryon. It feels as if 
there is no hope even though we all want a safe, therapeutic environment FOR 



jamesslater1 

ALL. I have never seen an agency/facility that is so inconsistent on all levels. I 
have never seen so many non-qualified administrators than I have within this 
agency. Not one person I know comes to work wanting to hurt any of these 
youth.  

advocate 

08-26-08 10:37 PM 

»Report Abuse 
my husband worked with Charles and is heartsick. I don't think that Ms. 
Carrion made this mess alone but it is my sincere hope that the new Director 
begins to repair the damage and that Ms. Carrion allows it. Obvious changes 
need to be made. Please Ms. Carrion don't say for one second that Charles 
passing may not be related to the incident. Just fix it, hold the kids 
accountable when it's appropriate, hold the staff accountable when it's 
appropriate but every time a staff puts his hands on a "child" your staff find 
them guilty of child abuse. We have young children and if this happens then 
it's a mess at home. YOUR staff are put on "the register' which prevents them 
from working elsewhere with kids, my husband would be unable to coach or 
go to school to work on his day off, come on let's really look at situations and 
not just take the easy way out and blame staff. Lets learn from the tragedy 
that occurred and ended this evening for CHarles family.  

left2thewolves 

08-26-08 10:14 PM 

»Report Abuse 
In response to JPS, I think all of our family members have the same worries. I 
have informed my family of what steps to take in the event that I am injured 
and cannot speak for myself. In reference to the comment about a child who 
has has died" (mattym) The child died of complications from a heart condition, 
not because he was in an unsafe environment! Get your facts straight. The 
staff were cleared of any criminal malice! Let me go on...Do you have any idea 
what the staff involved in that incident have been through? Do you know what 
their life have been like since? There lives are ruined!!!! Where do you get 
off!!! Now we have lost another dear friend and coworker. Don't judge lest he 
be judged!  

left2thewolves 

08-26-08 9:56 PM 

»Report Abuse 
So, today in the blotter, a resident was arrested at girls for assaulting yet 
another staff because she was given a directive which she did not agree with. 
Once again, residents not getting their way and reacting with violence. Is that 
staff now out as a result? I must also comment on the amount of staff that 
simply have just called it quits due to the deplorable conditions in which they 
have been working. I don't blame them a bit but will miss them. ...and still the 
mandates continue.  

justplainsick 

08-26-08 9:55 PM 
»Report Abuse 

For me I just pray that my husband who goes to work comes home safe 
everyday as well as any of the employees at that place.  

I will however, keep all those who work at Tryon in my prayers that the good 
Lord keep you all safe, give you the strength that you need to go to work and 
do the best you can everyday and keep the community safe.  

Amen!  



justplainsick 

08-26-08 9:41 PM 

»Report Abuse 
New Leader, what was wrong with the old ones? I am married to a gentleman 
that works at Tryon. Yes, I know how he feels, what he thinks and we have 
had many serious talks, especially lately amongst all of this absolute garbage. 
First and foremost we have discussed if anything should seriously happen to 
him, he would not want any heroics and secondly get a good lawyer. Yes, sad 
as it is, now a day things have changed. The children are getting more violent, 
parents hands are tied,kind of damm if you do and dammed if you don't not 
like when our parents raised us. I have children and I would not tolerate what 
is going on at that facility. If you read from employees who work there what 
they are saying is the truth. They are afraid to talk, afraid to do their job for 
fear of being turned in for child abuse. Yes, that is right. If they restrain a 
youth wrong and the child says he did something wrong the YDA is turned into 
the State for child abuse, investigated it can stay for 10 y  

mattym 

08-26-08 7:01 PM 

»Report Abuse 
Does anyone not find it ridiculous that a child has died and a staff is in critical 
condition from the unsafe environment @ Tryon. Ms. Carrion needs to get with 
the program and properly manage these programs.Other than call OCFS staff 
racists and voice her embarrassment, what has she done for OCFS. OCFS was 
not a shambles when Ms. Carrion took leadership but she is busy making a 
mess of things.The majority of OCFS have truly dedicated staff with good 
programs..Ms. Carrion chooses not to recognize this as she has her own 
agenda. Instead she has carefully chosen statistics and degrades the 
programs and their staff. It's a disgrace to DFY/OCFS. What was what former 
Governor Spitzer thinking when they hired Ms. Carrion; many of us just don't 
understand. My heart goes out to that family of the youth that died and the 
staff in critical condition.  

rfactor 

08-26-08 4:53 PM 

»Report Abuse 
The above article speaks only of the top administrative change at Tryon---
word has it they cleaned house---and retired my ass--Rascoe was escorted off 
campus by Carrion's cronies---the next 2 administrators were also forced to 
leave as well by taking other positions within OCFS--with lesser pay-- then 
with the tragic news of the man in a coma who was hit with a piece of wood 
by one of the kids--Carrion sends her cronies to the hospital to console the 
family---console my ass-- they went to break the HIPA laws --to find out what 
is happening--and to see if they may face a law suit---- I hope the family of 
the this YDA looks into the legal aspects of OCSF's responsibilty of not 
providing a safe work place--  

sparkles 

08-26-08 4:19 PM 
»Report Abuse 

As an ex employee of Tryon I also worked with the YDA that is in the Coma 
Fighting for his own Life. This YDA is a Very Professional and Respected person 
who always had a SMILE and a GOOD word to everyone he was in contact with 
including the Residents of Tryon. I hope this wakes up the ADMINISTRATION 
here at the local level to the ADMINISTRATOR'S in Albany that write the 
policies that protect the Resident and takes all the WORKING TOOLS From the 
Staff. My Prayer's go out to MR.CL and his Family,Friends,and to the Staff at 
Tryon,That I know are all Professionals in what ever Dept. they work in from 
Food Service, Medical, Education and The YDA's That are on the floor 24 hours 
a day, 7 days a week. What a HORRIABLE way to end a LIFE TIME CAREER  



JUSTATAXPAYER 

08-26-08 3:50 PM 

»Report Abuse 
Why has this incident not been reported by the LH? If this were one of the 
youths in there, they'd be all over it.  

sawxfan34 

08-26-08 2:43 PM 
»Report Abuse 

I GUESS THIS HAPPENED A COUPLE WEEKS AGO WITH THIS YDA BEING 
STRUCK IN THE HEAD. BUT SINCE THEN HE SUFFERED A STROKE FROM AN 
ANURIZM IN HIS HEAD WHICH COULDA BEEN CAUSED FROM A BLOW TO THE 
HEAD SUCH AS THIS. I HEARD THIS FROM A FRIEND WHO STILL WORKS AT 
THE FACILTY. I PERSONALLY HAD THE PLEASURE TO WORK WITH THIS YDA 
AND HE WAS GREAT MAN, AND A JOY TO WORK WITH. ITS A SAD DAY FOR 
ME, AND IM SURE MANY CO WORKERS AT THE FACILTY. MY THOUGHTS AND 
PRAYERS ARE WITH HIS FAMILY AND HE WILL MOST DEFINATELY BE MISSED  

LHReader 

08-26-08 2:31 PM 

»Report Abuse 
This is the first I've heard of this, I think it's horrible, my thoughts and prayers 
are with the YDA and his family.  

I had family member that worked there in the past... heard some stories,it can 
be a scary job at times.I can honestly say I am glad I don't work there.  

GOGETTER 

08-26-08 1:52 PM 

»Report Abuse 
I have a brother in law that works for Tryon. Word is that he slipped into a 
coma after finding bleeding on the brain..and is on life support.  

Ashley 

08-26-08 12:12 PM 

»Report Abuse 
Has anybody heard how the YDA is that got hit on the head with the 2 x 4? I 
heard that he is not doing well. Any info out there?  

 
 
Injuries at Tryon outrage surgeon 
http://www.leaderherald.com/page/content.detail/id/505032.html 
 
guphiepup 

08-25-08 1:31 PM 
»Report Abuse 

I am so saddened by the fact Ms. Carrion doesn't feel concern for the men and 
women that choose to care for these "children". It has become so bad is 
seems the inmates are running the facilities without any recourse for their 
actions. The comprehensive retraining Ms. Carrion talks about are memoes 
and lists of what you will and won't do. Also if Ms. carrion doesn't want to read 
negative things about herself she needs to change jobs, that is what happens 
when you take on a position of control. She can't seriously think she can get 
away with the ridiculous changes and not be challenged.  

beenthere2 

08-22-08 9:32 PM Could just be a rumor but I have heard that people have deliberatley been 



guphiepup 

»Report Abuse posing as YDA's and making ridiculous postings to make staff look bad. Please 
say it isn't so!!!  

Goneforgood 

08-22-08 10:17 AM 

»Report Abuse 
As a 25 yr. employee of OCFS, nearly 10 at Tryon, I can attest to Dr. 
Ortiz comments. This state of affairs is a DIRECT result of the pathetic 
excuse for a Commissioner, Gladys Carrion. What "extensive training" 
is she talking about? She must be referring to fines, suspensions and 
reports to the Child Abuse registry against innocent staff. She can't 
possibly be referring to the week we spent with the "trainers" for the 
infamous Sanctuary program. These folks had never stepped foot in a 
juvenile detention program before. They spent most of the week 
listening in awe at what it's like to work in our environment. They 
haven't been seen since. Ms. Carrion is trying despirately to make 
everyone but her the scapegoat in a failed program. The Agency needs 
a person with experience in working with juvenile delinquents and 
their challenges in reintegrating into society. A good Commissioner 
would have ASKED far more questions before deciding to "reform" the  

ignoredissue 

08-21-08 9:36 PM 
»Report Abuse 

In my post at 08-21-08 7:58 PM, very important word NO was replaced with 
the word THE by mistake, there was no actual training.  

"There was NO actual training and practicing dealing with behavior problems 
that stem from prior trauma, deescalating stressed and aggressive youth 
acting out due to prior trauma or keeping a large group of mixed gang related 
residents that becomes hyper and aggressive at the first sight of violence with 
these mental illnesses she speaks of calm and relaxed."  

RSanity2 

08-21-08 7:07 PM 

»Report Abuse 
It is pretty clear that those running Tryon are no longer in control. Therefor i 
speak to the staff. You do not have to take being assulted. These inmates are 
not above the law. I can honestly say, i have had thirteen students arrested 
for assulting another. You the staff need to call in law enforcment officers. 
Have arrested those running Tryon as well as the inmates. NYS. you have an 
obligation to remove this pair running Tryon and bring them up on charges. I f 
you don't I strongly reccomed the staff bring charges against them is well as 
the inmates.  

Spongebob 

08-21-08 7:04 PM 
»Report Abuse 

Is it true that Tryon staff is not allowed to respond on here or any other news 
media? Aside from Mrs.Carrion,is there an unbalanced or high number of 
Spanish or African-American people in charge at OCFS compared to a 
Caucasion? If anyone knows yes or no please respond.....  

guphiepup 

08-21-08 6:40 PM 
»Report Abuse 

I am so glad to see a Dr. making comment concerning the ever growing 
injuries OCFS staff are receiving at the hands of children. I do not work at 
Tryon but at another OCFS facility and we are also seeing staff being 



guphiepup 

physically abused and verbally abused. There is no recourse for the staff. 
Since when has it become ok for a child to disrespect adults and it should 
never be ok for children to put their hands on anyone. I have raised children 
and would never have even expected to be touched or sworn at, they knew 
this at a young age. The people that choose to work with children are not bad 
people. They are not in these jobs to hurt or abuse any child. Nor should they 
expect to go to work and feel threatened on any level. Ms. Carrion and those 
that support her need to look at the past. Also if the families that have these 
children could prevent them from making bad choices I am sure they would 
have done that long before they got into the juvenile system.Stop this 
madness.  

mattym 

08-21-08 6:23 PM 

»Report Abuse 
It is not right that all of these child care workers are getting hurt.As 
Commissioner of OCFS, Ms. Carrion should be concerned about the welfare of 
the children and the staff that serve them. If it is true she only cares about 
the kids she should be relieved of her duties. It takes a lot of people to help 
rehabilitate kids not just the administration. This is a deplorable situation. I do 
hope Governor Paterson is aware of these conditions.  

 
NYS OCFS: "A culture of brutality" at Tryon 
http://www.nowpublic.com/world/nys-ocfs-culture-brutality-tryon#comments 
 
Ruben Hughes (not verified) 

at 13:57 on August 28th, 2009  

In spite of the US DOJ's investigation, on the three limited facilities and girl's secure 
center, the glaring fact remains that staff are being assaulted, murdered, and raped 
at OCFS facilities, without even a comment from Carrion the Commissioner. She 
endorsed the restraint policy and the changes, concerning when staff are authorized 3 
(THREE) instances to use physical restraint. I work at Brookwod Secure in Columbia 
Co., why is it that with all the staff assaults there, and the alarming number of residents 
refusing to move, or lockdown when directed, Carrion is not coming to the forefront on 
this and remains indifferent? The number of vicious and malicious gang assaults on 
peers, and the total disregard for rules and compliance is increasing daily. Take at look at 
all the staff overtime, and staff out on workers comp, as a result of being injured while 
PROPERLY CONDUCTING A RESTRAINT. The inquiry is biased and one sided at 
best, and dosen't relfect the "real issues not only at Brookwood," but all the facilities 
statewide. As a line-staff who interacts with youth daily, I don't have the mindset to 
brutalize youth, and the majority of YDA'S (youth division aides) don't want to be the 
subject of child abuse/ maltreatment charges. This is our livelihood, unfortunately, we are 
not supported by Carrion and her cronies, and CSEA, the local union. The general public 
isn't aware that even those youth, that are tried as adults, in criminal court for murder and 
armed robbery, if under the age of 18, are considered children as it pertains to child 
abuse. One of my fellow YDA's had his nose fractured, after being struck with a chair, 
from a 6ft 2 inch 280 lb youth, who happens to be 15 years old. It takes at least 4-5 staff 



to restrain this individual. The youth happens to be on the mental health unit, and is 
severely mentally ill, with the mindset of a 6 year old. How do we as staff, contain a 
struggling and resistive youth this size, without being physical? I hope the feds do come 
in and oversee OCFS facilities, surely it will be vastly better than the current PASSIVE 
and very LIBERAL current state of affairs. I didn't sign up for this job to be assaulted 
physically by these punks, and I'm not going out on a stretcher either(TRUST ME). At 
one point, we had 6 youth in the Columbia Co. jail, for either assaulting staff or other 
youth. Everytime I turn around, the OCFS Ombudsman/GESTAPO,  resident legal folks 
are interrogating a staff, and are looking for inconsistencies, even though there are 
cameras and recording devices throughout both buildings.The MSP/lockdown unit is a 
thing of the past since the "pacifier givers" did a tour of our facility. These are 
dangerous juvenile criminals, who don't give a damn about the next victim, very few 
when released will lead productive, crime free lives, most will end up in the penitentiary, 
or dead (FACT). I am not advocating any abuse whatsoever, from anyone, however how 
do we contain and control these youth, without being labeled by Carrion as 
"intransigence". This is a insult and a travesty due to Carrion's unrealistic and dilusional 
perceptions, that's right I said it!  Carrion has has the "reverse midas (mythical Greek 
mythology) touch," the more changes in facilities, the worst situations become. She has 
skillfully and willfully, shifted focus on her inadquacies and lack of facility 
operational expertise (absolutely NONE) to staff not doing things her way. Anyone not 
on board with her, is terminated. Her  staff (DJJOY) are buttkissing lackies, and are in 
lockstep with her even though some way not be in agreement with her. THE 
MADDNESS CONTINUES!!!!!!!!!!!!!!      

Greco's murder triggers tough questions for NYS OCFS 
http://www.nowpublic.com/world/grecos-murder-triggers-tough-questions-nys-ocfs 
 
Ruben Hughes-YDA_4 (not verified) 

at 11:15 on August 13th, 2009  

I happen  to work at a secure facility-Brookwood/OCFS, Commissioner Carrion is 
intentionally and willfully making all facilities unsafe for staff and residents. There are 
increasing numbers of gang assaults-one against many attackers, staff being assaulted by 
youth, no severe consequences being taken, no line staff input as to their concerns and 
frustrations. This contributes to low morale, indiference and a sense of futility. She can 
state that she's saving money by closing facilities, and can implement ineffictive 
initiatives, however, the tragic and senseless murder is a direct result of Commissioner 
Carrion's incompetence, and her staff's insistence to remain lock step with her policies, to 
keep their jobs at the expense of staff. Everyone knows this except for Commissioner 
Carrion and her Deputies and associate Commissioners. It will only get worse, trust me!  

TimothyS (not verified) 

at 22:50 on June 15th, 2009  



Those questions definitely need to be asked, but it should not be forgotten that these two 
youths were set to be released soon.  Who assessed these kids?  The same should have 
been asked years ago after the sick murder of Jennifer Bolander in the Falls.    

Senator Young calls for state investigation into NYS OCFS 
http://www.nowpublic.com/world/senator-young-calls-state-investigation-nys-ocfs 
 
Barbara McPherson 

at 10:16 on June 11th, 2009  

If there were six 'troubled' youths in the group home, a young woman should not have 
been expected to work alone.  She should have had a male partner to work with no matter 
what the level of risk.  It would not have been appropriate to have a young male 
supervising six 'troubled' females.  What were the administrators thinking? 

Jackpoy (not verified) 

Everyone in this state should be very afraid of Commissioner Carrion. She would have 
these troubled youth back in school with your children...what then? Remeber the YDA 
(gaurd) who was beaten over the head with a two-by-four type piece of wood. He later 
had a stroke and died. This, however, had nothing to do with his death.....just a 
coincidence I suppose. How many more innocent people have to die before we realize 
YDAs and Youth counselors deal with dangerous criminals regardless of their age. 

juviworker (not verified) 

I work in at a location where a staff got hit in the head with a chair thrown by a youth 
(female) in the classroom 2wks ago.  Now it looks like they are trying to have the charges 
dropped. 

Bob Counselor (not verified) 

at 20:39 on June 16th, 2009  

FYI even Secure facilities For boys are have issues with assaults ,and dangerous violence 
,many other youths in these places are being sent to county jails after assaults on staff and 
other residents.. but these are not making the news. It,s around the entire state... Carrion 
has tied our hands and have given control over to the kids.. Heck ,carrion has even 
approved a "social night" .This is a night when the a Youth may invite A female of there 
choice into a secure facility for a DANCE.. This is a max secure facility!!!!! Come on!! 
Keep digging!! A Yda Even lost the tip of his finger months ago. Gang assaults 

juviworker (not verified) 



You are right, I work down state in non-secure, with limited secure kids.  Thats all we are 
aloud to know about them.  The are not being held accountable for their actions while in 
placement.  Does the fact that they are teenagers make it less of a crime.  The fact of the 
matter is these are not 8, 9 or 10 yr olds.  We work with youth that are 13+ and weight 
between 120-200+ lbs and are aggressive, destructive, and very criminally minded.  The 
YDA's need to be supported so the youth will fall in line, not the other way around. 

Bob Counselor (not verified) 

at 20:47 on June 16th, 2009  

We Need the media To expose Carrion .. Please help us in OCFS..Thats 2deaths in less 
than one year.How many more will die under her ? 

Yeast Infection 

Well only media can help us bringing out in public,people who are behind all this... 

no where to turn (not verified) 

at 06:21 on June 18th, 2009  

As a worker of OCFS,the public needs to know whats happening with our state workers. 
All u hear about is layoffs and cutbacks, welll this is what happens when they do this.As 
a woman in OCFS I know for a fact that u cannot search a male youth if needed so whats 
the deal , a women should have NEVER been left alone with these youth.If an instance 
came up where a search was needed its against policy to search them.I hope the 
investigations keep going , this is our only hope. This is the second death in OCFS at the 
hands of these youth offenders, not to mention the rising number of assaults on our staff. 
OCFS workers feel like there is no where to turn when trying to express the danger in all 
our facilities. We have tried to no avail. Carrion right now is so high on herself that she 
needs a reality check, I think its horrible that the reality check is Renee Greco. 

Justice2009 

Unfortunately someone had to be killed for an investigation into Commisioner Gladys 
Carrions mission which is to treat all youth with in their communities. However, this is 
not the first serious incident, there has been many including rapes and the shooting of the 
Rochester Police Officer not long ago. Commisioner Carrion uses the "smoke in the 
mirrors" trick, stating that she is saving taxpayers money by keeping these high risk 
adolescents in their communities. However, it is at the risk of community safety. Before 
Commisioner Carrion was appointed there were rules and policies in place, but she has 
changed this. When OCFS staff try to express their concerns, she threatens them with 
their jobs or will say they only are disgruntled employees who are losing their jobs. As 
the old saying goes, the truth will come out in the end, but how many other innocent 
people will be hurt or killed Ms. Carrion??? 



Sneez (not verified) 

Windham Lawn/ 'Training continues in trauma treatment '- Yeah right! Were trained by 
our peers.  Biggest crock of hog wash!!!  Training started only after 'the program' was in 
effect for over a year.  Truly the left hand did NOT know what the right hand was or is 
doing!! 

 

Lawmakers Call For Action After Death of Counselor 

http://www.wgrz.com/news/local/story.aspx?storyid=67571&catid=13 

 

In your voice 

READ REACTIONS TO THIS STORY 
 ignoredissue wrote:  

DaringRebel, 
"im fed up with these courts just sending these kids into homes" 
 
WHY DON"T YOU TAKE THEM TO YOUR HOME MAYBE YOU CAN HAVE 
THE SAME OUTCOME. SHE HAD A BLANKET THROWN OVER HER 
HEAD AND SHE WAS BEAT TO DEATH WITH SOME OBJECT. WAKE UP 
NOT ALL "CHILDREN" CAN BE HELPED!!! SOME ARE JUST ANIMALS 
WHO DO NOT RESPECT PEOPLE OR LIFE AT ALL AND THEY ARE 
BETTER OFF TOSSED ASIDE AND FORGOTTEN ABOUT IN A HOLE SO 
THIS DOES NOT HAPPEN TO GOOD PEOPLE........... 
6/15/2009 9:23 AM EDT on wgrz.com  
   
 

 shutterbug_11 wrote:  
DaringRebel, 
I am completely appalled by your statements. Not only would it tick me off in 
general even if I didn't know her; but I knew Renee through a friend of mine 
and your talking as if she got was coming to her because of ignorance? I 
agree with you that this case should be investigated and steps should be 
taken to avoid scenarios like this in the future, but to make an accqusation 
that Renee could have prepared herself?! Street smart or not which you don't 
personally know about Renee by the way, she had a blanket thrown over her 
head! Do you think her murderers walked up to her with a blanket in the air 
and warned her "we're going to kill you now"? No they snuck up from behind 
her and beat her! You have nerve to say that she should've expected 
something like that because they are troubled and potentially dangerous. 
Some people unlike you apparently, have hope that they can make a 
difference in someone's life even though there can be risks. There are risks 



in everyday life and careers and no matter who is more 'street smart" then 
another doesn't matter in the end.. 
R.I.P Renee 
6/14/2009 10:13 PM EDT on wgrz.com  
   
 

 horseladyny wrote:  
DaringRebel you are OBVIOUSLY ignorant! Do you know how many of us 
former and current employees have expressed our fears of how unsafe we 
felt to the administration?? MANY times and yet NOTHING was done about 
it! 
6/13/2009 12:46 PM EDT on wgrz.com  
   
 

 DeeFrootloop wrote:  
DaringRebel.. I'm so angry at your comments that I'm sitting here shaking. 
Who the hell do you think you are blaming the victim of a brutal attack?!?! 
How freakin' dare you. She was a VICTIM. What don't you understand about 
that?  
The older boy stated that someone was going to die that night.. whether it 
was Renee or not.  
 
Do you blame all victims of horrible crimes, or just women? 
6/13/2009 10:24 AM EDT on wgrz.com  
   
 

 DaringRebel wrote:  
whether she did or didnt is not the point. how many times have women been 
told not to jog alone or walk alone in bad areas or dont walk through parking 
lots alone at night or watch how you hold your purse. as much as this is a 
horrible crime, how do you know she did?? if she did maybe this wouldnt 
have happened. if she didn't than why not? pressure from above? afraid of 
losing her job?if she was there for a long time, she got too comfortable in her 
job like many do and than forget to do their job!!! college educated,but not 
street smart!!! the street smart people are the ones in these houses, and they 
need to get better trained and more people who have some life experience's 
who have had to be on alert at one time or another in their lives.watching out 
for themselves regardless of their paycheck,and not some young college 
educated young woman who thinks these people are friends. im sorry for the 
family's loss, but you just cant hire young adults for these jobs. i dont care if 
they have 10 masters degrees. learn a little about life first before you just 
take a job like this. the people who run these places dont care . theyre the 
ones making the money under the table like the judges who send them 
there(right lancaster?)while they pay these young adults nothing. whoever is 
in charge should be suspended/fired and a full investigation should be under 
way to see that this does not happen again in any of these homes and hiring 
practice's should be watched closely and these programs are getting money 
from taxpayers who arent paying attention either to where their money goes. 



who is in control of how these monies are being payed out to these courts 
that are sending kids there? NO ONE!!! 
6/13/2009 7:52 AM EDT on wgrz.com  
   
 

 Wyldbutterfly wrote:  
DarinRebel wrote: " she wasnt smart enough to speak up and say, i dont 
want to be left alone with these kids who show signs of violence? " 
 
This really ticks me off!!!!!!!!!!!!!!!!!!!!! You have no idea if Renee spoke of her 
concerns to her employer!!! 
6/13/2009 6:14 AM EDT on wgrz.com  
   
 

 Ifeltunsafe wrote:  
While Julie Tomasini may be a "compassionate" person but New Directions 
should immediately bar her from making any statements to the public. Good 
for her that she has never felt threatened in her job. She has been a social 
worker and a clinical director--meaning she has never spent 5 minutes alone 
with 5 teens, let alone in an isolated setting at night. I worked full time at New 
Directions, and at 6ft & 200lbs, I DEFINITELY had experiences where I felt 
threatened at work. A previous poster was correct about the training for 
restraints---if you try to break up an altercation by yourself and a resident 
gets hurt, you run the risk of being charged with child abuse. There have 
been a lot of kids helped by the system, especially those from bad homes, 
but there are just as many delinquents that are simply being housed in these 
facilities that are a danger to the staff & other residents. 
6/12/2009 11:18 AM EDT on wgrz.com  
   
 

 DaringRebel wrote:  
these rehab and halfway houses and drug dependency units are costing the 
public a fortune!! yes this incident in lockport was horrible. try and look at it 
from another side. no good dirty egg suckin' corrupt judges who send your 
kids to these places knowing that they get kickbacks for themselves and the 
little puppets they hire to help them. the people running these places are 
getting so much money for themselves and than they hire young kids out of 
college and pay them minimum wage to watch over kids who have drug and 
violence issues. there are so many kids graduating from college who know 
nothing of life. their a dime a dozen these counselors. no experience at all. 
she wasnt smart enough to speak up and say, i dont want to be left alone 
with these kids who show signs of violence? who should the family blame? 
courts and the people running these places thats who! no one is watching 
them. the people who say they are, are liars. their filling their pockets with 
corrupt money. and its your tax dollars!!!!! blame yourselves to... 
6/12/2009 10:47 AM EDT on wgrz.com  
   
 

 DaringRebel wrote:  



im fed up with these courts just sending these kids into homes that dont 
work. all their doing is making matters worse for the kids. yes they can be 
bad but does that mean we should toss these kids aside and forget them or 
do we look into the court system thats making alot of money under the 
table(like lancaster)just so they can justify the money 
6/12/2009 10:15 AM EDT on wgrz.com  
   
 

 
 
 

 wnyamerican wrote:  
I live very close to Wyndham Lawn and believe me, it's not fun. The kids 
run away and the cops have to find them. Staff is told not to try and keep 
them from fleeing. Management won't tell us why the kids are there, it 
violates their rights. What about our rights???? They pay bare minimum 
wages and expect staff to perform miracles. When the Diagnostics Center 
was at the Niagara County Fairgrounds the staff was as much of a problem 
as the kids were. They broke into buildings,etc. I know these kids need 
help and some are not really bad kids, sometimes their parents have failed 
them. However, there are kids at Wyndham that have committed crimes 
and are mixed in with the poor kids that just need a little help. The state 
should not allow such a diverse group of kids to be housed together. Add to 
that the kids that come there for day school and it really gets crazy. The 
neighborhood told Wyndham Lawn six years ago to sell the property and 
go build a facility out in the middle of nowhere before we have a tragedy. 
They told us they didn't think there would ever be a problem. Since then 2 
brothers were released and 2 weeks later murdered Jennifer Bolander in 
Niagara Falls. Kids have stolen cars, they've had near riots and now this 
poor girl has been murdered. It's time to close this facility and move the 
programs to a secure location, not in the middle of small town America. 
6/11/2009 11:47 PM EDT on wgrz.com  
   
 

 horseladyny wrote:  
Moreinfo, how about the people who are "formulating their opinions" that 
used to be employed by New Directions?! It's the same outrage and 
devastation as those that have never been involved with the agency. You 
can be "caring, compassionate, and dedicated" but that is NOT enough as 
you can see. It's about darn time the truth came out about that place. 
 
Lets "focus that rage" on everyone involved, not just the two killers. 
6/11/2009 2:37 PM EDT on wgrz.com  
   
 

 drtomas wrote:  
Dear moreinfo2it.......How much more info does one need....she had a 
blanket put over her head and she was beaten to death. She was there by 
herself. It was state policy for her to be there by herself. That was like 3 



seconds. More like fullofit. 
6/11/2009 11:34 AM EDT on wgrz.com  
   
 

 DeeFrootloop wrote:  
Moreinfo2it, you're right.. perhaps the "I hope you can't sleep at night" that I 
ended my post with was a little bit harsh. I'm sure they're devastated, too.. 
But they need to accept some responsibility here. By basically saying, 
"well, *I* never felt threatened, sooooooo..", Tomasi is completely passing 
the blame and not admitting that the current policies are in no way safe for 
these workers. I'm not saying that Tomasi isn't a caring and compassionate 
woman, but she had no right to say what she did. It insinuated that 
somehow, Renee had lost control of the boys that night, which is absolutely 
not true. 
 
There is ZERO reason for Renee to have been in charge of those boys by 
herself, and especially not at night. No woman should be left alone with a 
bunch of misfits. Seriously, how can that NOT be an issue with the 
company? Renee was not the type of woman to just not do her job. The 
company's lack of safety measures put her and other workers in harm's 
way. Period. End of story.  
 
Renee was a kind-hearted woman who was just doing her job, which she 
took pride in.. and her life was cut far too short *because* of that job. 

 
 
 dutch2 wrote:  

moreinfo, sure the two thugs are ultimately to blame, but New Direction has 
a share of the blame as well. This "policy" was BS and YOU know it as well 
as the rest of us do! The fact that this Tomasi could not admit it was just 
plain stupid to have one 24 year old girl alone with 5-6 teenaged boys is 
simply pathetic. 
6/11/2009 11:15 AM EDT on wgrz.com  
   
 

 moreinfo2it wrote:  
As someone who knows the staff personally at this group home and this 
agency, I can say each and every one of them are devastated by Renee's 
death. I am saddened to see that people formulate their opinions based 
upon a 5 second clip of an entire interview. It is unfortunate that their 
sadness and outrage about this horrific event was not portrayed in the 
news. As far as Julie Tomasi, she is one of the most caring, 
compassionate, and dedicated people I know.  
 
An entire community is outraged at a brutally horrible act. Let's focus that 
rage at the two people that really deserve it..Anthony Allen and Robert 



Thousand. 
6/11/2009 11:06 AM EDT on wgrz.com  
   
 

 dutch2 wrote:  
Also does it really matter if Tomasi "never felt threatened"??? Whether 
anyone actually "felt" threatened is not the point! The point is it was NOT 
EVER a safe environment for any one person (female OR male) to be in 
alone! It is way to easy for a group of 5 or 6 to overtake one person. 
Again...COMMON SENSE!!!!! 
6/11/2009 11:02 AM EDT on wgrz.com  
   
 

 dutch2 wrote:  
Great, they followed State policy (because we all know how reliable and 
efficiently the state works!!)...how about the policy of COMMON 
SENSE??????? These people should be held accountable right alongside 
the actual murderers! 
6/11/2009 10:57 AM EDT on wgrz.com  
   
 

 DeeFrootloop wrote:  
"Julie Tomasi says Greco had the training, was capable of keeping the 
home under control, "I guess my reaction is, first of all as a woman who 
has worked in that program for the past ten years, I never once [felt] that I 
was unsafe or unable to do my job as a woman." 
 
Wow.. just WOW. Did she really just say that s**t?? Oh, hell no. What a 
disgusting statement. Nice try covering her butt, but how dare she in any 
way whatsoever try to place blame on anyone other than these boys and 
this organization's policies, or lack thereof. 
 
Seriously, just because she never felt unsafe, does that automatically 
mean that it WAS a safe situation? No, it sure doesn't. Two completely 
different things. Lots of things can appear safe, but it doesn't mean that 
they are. How in the hell are you supposed to be able to "keep the home 
under control" when you have a blanket over your head and being beaten 
to death?  
And just because Tomasi personally never felt unsafe (which I guarantee is 
a bold faced lie), it certainly doesn't mean that Renee didn't at any point. In 
fact, I've heard quite a few people mention that Renee had said that she 
felt uncomfortable many times.  
 
This organization needs to be investigated heavily.. and you damn well 
better do more than "review" your policies. Renee was murdered because 
of your lack of adequate safety measures. How about taking some of that 
responsibility now instead of trying to place blame elsewhere? You OWE 



Renee more than that. I really hope you can't sleep at night. 
6/11/2009 10:34 AM EDT on wgrz.com  
   
 

 Blizzard wrote:  
Excuse me????? State policy says that only one lone person needs to be 
in charge of these kids. Who made up this rule? A girl is dead because of 
the stupidity of the state? The group home is responsible! Just because the 
state has that policy doesn't mean the group home can't have security! Do 
they not understand that these kids are dangerous? Some one needs to 
pay and I mean pay dearly! 
6/11/2009 9:52 AM EDT on wgrz.com  
   
 

 JRbuff wrote:  
This is outrageous. The people who allowed this one girl to be alone with 5 
criminals are complicit in her murder. There is no excuse at all for what 
they allowed to happen. 
And criminal kids should be in jail, not in houses in someone's 
neighborhood. Totally ridiculous. 
6/11/2009 9:34 AM EDT on wgrz.com  
   
 

 horseladyny wrote:  
As a former employee, yes we are trained (if that's what you want to call 
it)... but we are trained to restrain using TWO people, we do NOT have 
permission to take down a person solo, you WILL be fired and you WILL 
ruin your professional career if you do. If there is an uproar like that night, 
how the heck do you expect us to calm the chaos when it is a 6:1 ratio?! 
It's ILLEGAL to have just one person! Think of lawsuits and past 
inappropriate staff-student relationships, we were not permitted to be alone 
with kids of the opposite gender either! Staff have been accused and yelled 
at over the years about it.  
 
I feel so sorry for Renee and her family, but I'm not surprised this 
happened, only that this tragedy didn't happen to someone sooner. The 
average turnover rate for staff in these types of positions is 6 months. 
Renee had the experience but not the backup. Many of the NEW staff in 
her position disclose a lot of confidential information to kids (who are NOT 
that much older than them!) and foolishly make accusations which could 
escalate a child to a dangerous level. 
 
Oh and Julie, we know you are full of it! Just another cover-up by 
Wyndham Lawn. 
 
Again, this is why I left. 

 



 
 
chezgirl wrote:  
I am so fed up with the State regs excuse. We get these state regs from a bunch 
of yahoo's sitting in an office crunching numbers according to some formula to 
come up with number of staff per number of clients. 9 times out of 10 times these 
number crunchers have no idea what the work environment is like and nor do 
they have any interest in finding out because the dollars are the priority and not 
staff or client safety. These 2 thugs could have gone after another youth and 
killed them and how is one staff going to stop them. I hope her family sues. 
6/10/2009 11:26 PM EDT on wgrz.com  
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19 Plaintiffs-appel~ants see~ review of an order of the United

20 States District Court!for the Northern District of New York

21 (David N. Hurd, Judge)! dismissing their copyright and antitrust

22 claims pursuant to Fed. R. Civ. P. 12(b) and (c) and declining to

23 exercise supplementalljurisdiction over their state law claims.

24 The district court dislmissed plaintiffs' copyright claims on the

25 basis that a contractunambiguc>usly granted the defendants a

26 perpetual license to cjopy plaintiffs' materials. We conclude that

27 the contract is ambigu;ous, and remand the case for further fact-

28 finding on this issue. With regard to plaintiffs' antitrust

29 claims, we agree with [the district court that plaintiffs have

30 failed to allege a plapsible antitrust market. We therefore

31 affirm the district court's order dismissing plaintiffs'

32 antitrust claims with prejudice.

33 AFFIRMED in part; VACATED and REMANDED in part.
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42 Plaintiffs-appelliants Bruce Chapman and Handle With Care

43 Behavior Management SYistem, Inc., (collectively "HWC") market a

44 training program ("Hank::lle With care") that teaches individuals a
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1 safe technique for physically restraining others. HWC sued three

2 groups of defendants alleging generally that they had infringed

3 HWC's copyright and aqversely affected the market for such

4 restraint services infviolation of the antitrust laws.

5 Specifically, HWC sued various New York state agencies and

6 their officers and ag~nts (collectively "the state defendants") .

7 The state defendants ilnclude : the New York State Office of

8 Children and Family Seirvices ("OCFS"), which in 1998 succeeded

9 the New York State Di~ision for Youth ("DFY") and the New York

10 State Department of S~cial Services ("DSS") also named as

11 defendants; John Johns!on, the former Commissioner of DFY and the

12 current Commissioner df OCFS; Margaret Davis, the former Director

13 of Training for DFY arid the current Director of Training for

14 OCFS; and Patsy Murray, a former Associate Training Technician

15 for DFY and current Trfainer for OCFS.

16 HWC also sued Co~nell University and the New York State

17 College of Human Ecololgy (the "College") and related persons and

18 entities (collectively! "the Cornell defendants"). The Cornell

19 defendants include: Colrnell University; Jeffrey Lehman, Cornell's

20 then-current presidentl; Hunter Rawlings III, Cornell's former

21 president; the Collegel and subsidiaries the Family Life

22 Development Center, th:e Residen.tial Child Care Proj ect, and

23 Therapeutic Crisis Int~rvention ("TCI"); and Project Directors of

24 the Residential Child ~are Project and TCI Trainers and
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19 defendants include: Colrnell University; Jeffrey Lehman, Cornell's

20 then-current presidentl; Hunter Rawlings III, Cornell's former

21 president; the Collegel and subsidiaries the Family Life

22 Development Center, th:e Residen.tial Child Care Proj ect, and

23 Therapeutic Crisis Int~rvention ("TCI"); and Project Directors of

24 the Residential Child ~are Project and TCI Trainers and

4
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1 Coordinators, Martha Holden and Michael Nunno.

2 Finally, HWC sued Hillside Children's Center ("HCC"), a

3 private childcare pro~ider and residential treatment center, and

4 two of its officers, Qennis Richardson, HCC's president, and

5 Douglas Bidleman, HCC'js Coordinator for Sociotherapy

6 (collectively "the Hi~lside defendants") .

7 The state and Cornell defendants moved to dismiss the

8 complaint pursuant to iFed. R. Civ. P. 12 (b) (6), and the Hillside

9 defendants moved to d~smiss the complaint pursuant to Fed. R.

10 Civ. P. 12(c). The diistrict court granted both motions as to all

11 of plaintiffs' federal claims and declined to exercise

12 supplemental jurisdic~ion over the remaining state law claims.

13 The federal claims dis:missed were: (1) copyright infringement

14 against the state defeindants ; and (2) conspiracy to monopolize

15 and restrain trade, tqgether with monopoly, restraint of trade,

16 and unfair competitionj, against all defendants.

17 The district courlt dismissed plaintiffs' copyright claim on

18 the basis that the conitract at issue unambiguously granted the

19 state defendants the ~ight to copy plaintiffs' materials

20 indefinitely. We disagree with that conclusion, find the

21 contract ambiguous, ana remand the case to the district court to

22 determine the duration of the license to copy plaintiffs'

23 materials granted unde~ the contract.

24 with regard to the antitrust claims, the district court held

5
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1 that the plaintiffs failed to offer a plausible relevant market

2 in which the defendant. monopolized the trade for restraint

3 services or engaged in restraint of trade or unfair competition

4 with respect thereto. IWe agree that the plaintiffs have failed

5 to define a plausible market and conclude that the plaintiffs

6 cannot establish that the defendants have substantial market

7 power in the market fot restraint services properly defined.

8 Accordingly, we affirm1the district court's dismissal of

9 plaintiffs' antitrust 9laims and vacate the district court's

10 dismissal of the copyright claim against the state defendants.

11

12 BACKG~OUND

13 For purposes of r.viewing a motion to dismiss, we assume the

14 accuracy of the plaintiffs' allegations in their complaint.

15 Patane v. Clark, 508 F,3d 106,111 (2d Cir. 2007) (per curiam).

16 "[O]ur • •reVlew lS limit¢d to undisputed documents, such as a

17 written contract attached to, or incorporated by reference in,

18 the complaint. 1I Official Carom. Of Unsecured Creditors of Color,

19 Tile, Inc. v. Coopers' Lybrand, L.L.P., 322 F.3d 147, 160 n.7

20 (2d Cir. 2003) (citing 1Cortec Indus Of Inc. v. Sum Holding, L. P. ,

21 949 F.2d 42, 47 (2d Cit. 1991)).

22 OCFS (previously $FY and DSS) operates juvenile facilities

23 and monitors child car. providers in the state of New York. The

24 New York legislature maj.ndated that OCFS:

6
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1 promulgate regula~ions concerning stahdards for the
2 protection of chindren in residential facilities and
3 programs operated!. or certified by the division, from abuse
4 and maltreatment. . . Such standards shall ... establish
5 as a priority tha~: ... administrators, employees,
6 volunteers and copsultants receive training in ... : the
7 characteristics otE children in care and techniques of group
8 and child managem~nt inclUding crisis intervention.
9

10 N.Y. Exec. Law § 501(1~); see also N.Y. Soc. Servo Law §

11 462 (1) (c). To that en\:i, state regulations require that each

12 supervised child care ~acility "submit[] its restraint policy to

13 [OCFS]" and prohibit t~e use o£ "any method of restraint unless

14 it has . • . been apprbved in writing by [OCFS]." 18 N.Y. Compo

15 Codes R. & Regs. § 441LI7(c).

16 In 1987, New York State purchased HWC's method for use in

17 its own facilities. That year, DFY contracted with HWC to

18 provide training in HWC's methods to its staff (the "1987

19 contract"). The 1987 contract provided that HWC would train 120

20 DFY staff members overlfifteen days in HWC's methods. It further

21 provided that HWC woulti furnish DFY with one "copy of Handle With

22 Care (copyrighted) whi¢h [DFY] may reproduce in whole or in part

23 as required by [DFY]" and "a videomaster of the restraint program

24 to be used by [DFY's] ~aster trainers in conducting training

25 programs for facility staff." Finally, the contract stated that

26 "[t]his agreement shall commence January 1, 1988 and end March

27 31, 1988." There is no dispute that HWC fulfilled its

28 obligations under the 1987 contract and trained 120 DFY staff,

7
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1 some of whom were master trainers, during the relevant three-

2 month term. In 1997, ~owever, after two incidents at DFY

3 facilities in which children were harmed by the use of improper

4 restraint techniques, pFY requested that HWC provide retraining

5 to its staff.

6 The resulting contract (the "1997 contract") provided that

7 HWC would "update and .recertify existing [DFY] Crisis

8 Management/Physical Re~traint trainers in the techniques

9 encompassed in the Ha,nd:ile With/Care program;" that it would

10 "deliver twelve (12) d~ys of training to approximately one

11 hundred twenty (120) e*isting fDFY] trainers;" and that DFY had

12 "the right to reproduc~ all training materials."l The contract

13 provided that the "agr$ement shall commence May 1, 1997 and end

14 August 31, 1997." Additionally, HWC required DFY staff members

15 to sign individual contracts aoknowledging that their

16 certification to train in HWC's methods terminated after one

17 year.

18 HWC furnished thejtraining and materials in conformity with

19 the 1997 contract. Th$reafter j there is no dispute that DFY

20 master trainers, using1HWC's materials, trained the rest of DFY's

21 staff in the HWC methodi. A year later, DFY merged into OCFS and

22 the latter continued to use HWC's materials to train its staff.

,

1 1 We note that, as defendants acknowledge on appeal, the
2 district court was mistaken in its view that the contract was
3 "drafted by Chapman."

8
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1 HWC faced competition in the restraint method and training

2 business. Cornell, in partnership with the State of New York,

3 developed and marketed its own restraint method and training

4 services called Therapfmtic Crisis Intervention ("TCI"). HWC and

5 TCI competed in providing restraint training services to various

6 agencies, organizations, and businesses.

7 Sometime after DF~ merged with OCFS in 1998, OCFS began to

8 withhold its approval Of each facility's restraint method unless

9 the TCI method was used. After learning of the alleged policy

10 change at OCFS, HWC fiRed the instant action challenging the

11 policy, claiming that PCFS, Cornell, and HCC conspired to

12 monopolize the market for restraint services in violation of the

13 antitrust laws. HWC also claimed that OCFS infringed HWC's

14 copyright by reproducing HWC's materials in 1998 and by

15 continuing to use them and mad~ various state law claims. After

16 the district court dismissed these claims, HWC appealed.

17

18 DISCUSSION

19 I. Legal Standard

20 We review de novo the dismissal of a complaint for failure

21 to state a claim, and ~ccept all well-pleaded facts as true and

22 consider those facts in. the light most favorable to the

23 plaintiff. Patane v. Clark, SOB F.3d 106, 111 (2d Cir. 2007)

24 (per curiam).

9
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1 To survive dismissal, the plaintiff must provide the grounds
2 upon which his claim rests through factual allegations
3 sufficient 'to rais~ a right to relief above the speculative
4 level.' Once a clafm has been adequately stated, it may be
5 supported by showin~ any set of facts consistent with the
6 allegations in the ¢omplaint.
7

8 ATSI Commc'ns, Inc. v. Shaar FUnd, Ltd., 493 F.3d 87, 98 (2d Cir.

9 2007) (quoting Bell Abl. Corp.v. Twombly, 127 S. Ct. 1955, 1965

10 (2007)).

11

12 II. The Copyright Cla~m

13 HWC's copyright claim against the state defendants is

14 dependent upon the ter~s of the. 1997 contract. There is no

15 dispute that DFY copied HWC's materials; the only question is

16 whether DFY had the right to d~ so. See Graham v. James, 144

17 F.3d 229, 236 (2d Cir. 1998) ("A copyright owner who grants a

18 nonexclusive license to use his copyrighted material waives his

19 right to sue the licen~ee for copyright infringement."). "In

20 interpreting a contract, the intent of the parties governs. A

21 contract should be conStrued so as to give full meaning and

22 effect to all of its p+:ovisions." Am. Express Bank Ltd. v.

23 Uniroyal, Inc., 562 N.1{.S.2d 613, 614 (N.Y. App. Div. 1990)

24 (citations omitted). The question of whether a provision in an

25 agreement is ambiguous1is a question of law. Collins v.

26 Harrison-Bode, 303 F.3~ 429, 433 (2d Cir. 2002). Under New York

27 law, the presence or apsence of ambiguity is determined by

28 looking within the fout corners of the document, without

10
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1 reference to extrinsicievidence. Kass v. Kass, 696 N.E.2d 174,

2 180 (N.Y. 1998). "[A]lh ambiguity exists where a contract term

3 could suggest more thalh one meaning when viewed objectively by a

4 reasonably intelligent person who has examined the context of the

5 entire integrated agreement and who is cognizant of the customs,

6 practices, usages and terminology as generally understood in the

7 particular trade or bu~iness." World Trade Ctr. Progs., L.L.C.

8 v. Hartford Fire Ins. Co., 345 F.3d 154, 184 (2d Cir. 2003)

9 (internal quotation ma~ks and citation omitted) .

10 We must decide whether the 1997 contract is ambiguous as to

11 the duration of the license granted to copy HWC's materials.

12 Although both parties pontend that the 1997 agreement is

13 unambiguous on its face, they draw different conclusions as to

14 the duration of the license. HWC claims that, according to the

15 1997 contract's "Term of Agreement" provision, DFY's right to

16 copy its materials ended on Au~ust 31, 1997 (120 days after the

17 agreement commenced) .. The state defendants, however, contend

18 that the 1997 contract unambiguously grants DFY a perpetual right

19 to copy HWC's materials. The district court agreed with the

20 state defendants. We disagree and conclude that the contract on

21 its face is ambiguous.:

22 The purpose of th~ 1997 contract is not disputed: HWC agreed

23 to "update and recerti~y existing [DFY] Crisis

11
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1 Management/Physical Re~traint trainers in the techniques

2 encompassed in the Handle With Care program." To that end, the

3 agreement provided tha~ HWC woUld perform twelve days of training

4 to DFY trainers. The DFY trainers would then train the rest of

5 DFY's staff in HWC's methods. contemplating that the DFY

6 trainers would need to utilize HWC's materials in training the

7 rest of the Division staff, the 1997 contract acknowledged that

8 "[DFY] has the right tp reproduce all training materials."

9 HWC's argument that the license to copy its materials

10 expired after 120 days conflicts with the agreement's purpose.

11 While the 1997 contract states that the "agreement shall commence

12 May 1, 1997 and end August 31, 1997," there is nothing in the

13 contract that expressly indicates that this provision governs the

14 duration of the license to copy HWC's materials. Indeed, from

15 the four corners of the agreement, it is not at all certain that

16 the parties intended t~at DFY'$ rights to copy HWC's materials

17 terminate so quickly. iHWC plainly knew that it was training

18 trainers who, if they were to train the rest of DFY's staff,

19 would need to copy HWC~s materials. The provision allowing use

20 of HWC's materials is unclear on its face as to whether it was

21 meant to end with the $.greement, or whether it was meant to

22 continue for a reasona~le period of time after the agreement

12
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1 ended to allow for furither training of DFY staff.

2 We are equally unpersuaded that the 1997 contract granted a

3 perpetual license. There is no indication from the contract that

4 the license to copy HWC's materials was meant to be perpetual.

5 And under New York law.! "[c]ontracts which are vague as to their

6 duration generally will not be construed to provide for perpetual

7 performance." Ketcham v. Hall Syndicate, Inc., 236 N.Y.S.2d 206,

8 214 (N.Y. Sup. Ct. 196~). In the absence of a clear provision,

9 courts are reluctant to declare a perpetual license as a matter

10 of law. See Warner-Lambert Pharm. Co. v. John J. Reynolds, Inc.,

11 178 F. Supp. 655, 661 :(S.D.N.Y .. 1959), aff'd, 280 F.2d 197 (2d

12 cir. 1960) (per curiamp. Because the contract here does not

13 explicitly grant a perpetual license, we do not find that it did

14 so.

15 After rejecting both parties' arguments and finding no

16 plausible alternative within the four corners of the document, we

17 conclude that the 1997 contract is ambiguous as to the duration

of the license. This leaves us two choices.18

19 [the] ambiguity . •

"We may resolve

. if there is no extrinsic evidence to

20 support one party's interpretation of the ambiguous language or

21 if the extrinsic evidence is so one-sided that no reasonable

22 factfinder could decide contrary to one party's interpretation.

13
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1 Or, we may remand for the trial court to consider and weigh

2 extrinsic evidence to ~etermine what the parties intended."

3 Col,lins, 303 F.3d at 433 (internal quotation marks and citation

4 omitted). We choose the latter.

5 The extrinsic evi~ence presently in the record does not

6 answer the question. ~WC points out that when it provided

7 retraining in 1997, itlrequire~ each Division trainer to sign a

8 contract acknowledging that hiS/her certification expired after

9 one year. This evidence would support a finding that the license

10 granted under the 19971 contract was of a more limited duration.

11 The evidentiary record} however, is incomplete. Because further

12 fact-finding is necessary, we remand the copyright claim to the

13 district court for further proceedings consistent with this

14 opinion. 2

15

16 III. Plaintiffs Have Failed to Define the Proper Market for
17 Antitrust Purpose~

18
19 HWC claims that Oq::FS, in cooperation with Cornell, has

20 conspired to create a rPonopolyin the market for "training

--------------

1 2 Because the district court did not have occasion to reach
2 the state defendants' f,leventhAmendment immunity defenses, and
3 because the Eleventh A$endmentwould not, in any event, bar suit
4 against OCFS officialsland employees sued in their official
5 capacity for injunctive relief, [IenrietttaD. v. Bloomberg, 331
6 F.3d 261, 287 (2d Cir.12003), we do not need to reach this issue.

14
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1 services to private chjild care providers located wi thin the State

2 of New York" by withholding approval of supervised facilities

3 that do not use the TCl method. HWC alleges that HCC was

4 complicit in this arrargement because, after HWC trained HCC's

5 staff in 2001, HWC discovered that one of HCC's training

6 coordinators "appeared in TCl's training manual and video

7 illustrating" HWC's prpprietary methods.

8 For a monopoly cla.im "[t]o survive a Rule 12(b) (6) motion to

9 dismiss, an alleged product market must bear a rational relation

10 to the methodology courts prescribe to define a market for

11 antitrust purposes -- analysis of the interchangeability of use

12 or the cross-elasticity of demand, and it must be plausible."

13 Todd v. Exxon Corp., 2P5 F.3d 191, 200 (2d Cir. 2001) (internal

14 quotation marks and citation omitted) . "[T]he reasonable

15 interchangeability of use or the cross-elasticity of demand

16 between the product itself and substitutes for it" determine

17 "[t]he outer boundaries of a product market." Brown Shoe Co. v.

18 United States, 370 U.S:. 294, 325 (1962). Though "market

19 definition is a deeply: fact-intensive inquiry [and] courts

20 [therefore] hesitate to grant motions to dismiss for failure to

21 plead a relevant product market," Todd, 275 F.3d at 199-200,

22 "[w]here the plaintiff fails t~ define its proposed relevant

15

~lIIIImlllll' """'_"""'''''''''''''''''''''''''''''''''''''''''''''''''"""""""""""""",, _
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1 market with reference to the rUle of reasonable

2 interchangeability and! cross-e1asticity of demand, or alleges a

3 proposed relevant mark~t that clearly does not encompass all

4 interchangeable substi~ute products even when all factual

5 inferences are granted! in plaintiff's favor, the relevant market

6 is legally insufficient and a motion to dismiss may be granted,"

7 Queen City Pizza, Inc.iv. Domino's Pizza, Inc., 124 F.3d 430, 436

8 (3d Cir. 1997). Here we find that plaintiffs' proposed relevant

9 market does not encompass all interchangeable substitute

10 products. We therefore affirm the district court's dismissal of

11 the antitrust claims.

12 HWC contends that the relevant market for our analysis here

13 is the market for "restraint training services to private child

14 care providers locatediwithint;:.he State of New York." This

15 definition is too narrow. HWC has failed to show how the market

16 for restraint training service$ to child care providers is any

17 different from the larger market for restraint training services

18 to other businesses, agencies,and organizations.

19 "Interchangeability implies that one product is roughly

20 equivalent to another for the use to which it is put. • • • "

21 Queen City, 124 F.3d at 437 (internal quotation marks and

22 citation omitted) . P1aintiffe do not contest that Handle With

16
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1 Care is marketed to a~d utiliz~d by various organizations,

2 institutions, and agencies that are not child care providers.

3 Indeed, plaintiffs readily admit in their complaint that they

4 compete for such contracts on a "national and international"

5 basis. The unifying c~aracteristic of this market is that each

6 purchaser needs to res'rtrain individuals, not just children.

7 Because "the reaspnable interchangeability of use . • •

8 between the product itaelf and substitutes for it" determines

9 "[t]he outer boundaries of a product market," it is apparent that

10 the proper market here is the larger market for restraint

11 training services to b~sinessea, agencies, and organizations with

12 the need to safely res'rtrain individuals of all ages, not the more

13 limited market for chi[d restraint services. Brown Shoe, 370

14 u.S. at 325. As the d;istrictc::ourt noted, the larger market

15 includes social servic!= agencies, law enforcement agencies,

16 correctional facilitie~, educational facilities, and even

17 airlines.

18 Furthermore, we r!=ject HWc's argument that because private

19 child care providers ih New York must have OCFS approval in order

20 to operate, and thus that the market is specialized, it stated a

21 plausible discrete relevant market. The relevant inquiry is not

22 whether a private child care provider may reasonably use both

17
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1 approved and non-approved OCFS methods interchangeably, but

2 whether private child ~are providers in general might use such

3 products interchangeabay. See Queen City, 124 F.3d at 438.

4 HWC's proposed relevant market uclearly does not encompass all

5 interchangeable substitute proCtucts even when all factual

6 inferences are granted; in plaintiff's favor." Id. at 436. We

7 thus agree with the district court that the uPlaintiffs have not

8 offered any theoreticaaly reasonable explanation for restricting

9 the product market to child care providers that require OCFS

10 approval, or provided a sufficient factual predicate to support

11 an inference that OCFS enjoys any substantial market power in the

12 broader market for restraint services." Plaintiffs' proposed

13 market is therefore legally insufficient and dismissal of the

14 antitrust claims was appropriate. 3

15

16 CONCLUSION

17 For the foregoing rea$ons, the judgment below is AFFIRMED as to

1 3 HWC argues that t~e distri~t court exceeded its allowable
2 discretion in dismissi*g their 8ntitrust claims with prejudice,
3 as opposed to allowinglHWC to amend their complaint. Given the
4 nature of the claims, tepleading would be futile; HWC offers no
5 plausible argument as to how the failure to plead a relevant
6 market could be rectified through an amended complaint. See
7 Patane v. Clark, 508 Fl3d 106, 113 n.6 (2d Cir. 2007) (per
8 curiam) .

18
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1 the antitrust claims and VACATED as to the copyright claim and

2 the case is REMANDED to the district court for further

3 proceedingl$ consistent with this opinion.

19
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