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STATEMENT PURSUANT TO FED. R. APP. PRO. 35(b)(1)(A)

The Panel Decision (sometimes “Decision”) conflicts with decisions of the
Supreme Court and this Court, and consideration by the full Court is therefore
necessary to secure and maintain uniformity of its decisions.

In particular, the Decision conflicts with FTC v. Indiana Federation of
Dentists, 476 U.S. 447 (1986); National Society of Professional Engineers v. United
States, 435 U.S. 679 (1978); United States v. E.I. du Pont de Nemours & Co., 351
U.S. 377 (1956); Freedom Holdings, Inc. v Spitzer, 357 F.3d 205 (2d Cir. 2004);
PepsiCo, Inc. v. Coca-Cola Co.,315 F.3d 101 (2d Cir. 2002); Todd v. Exxon Corp.,
275 F.3d 191 (2d Cir. 2001), in that when a plaintiff pleads direct evidence of
anticompetitive effects, a flawless relevant market is not crucial to pleading Sherman
Act claims.

The Decision also conflicts with Klor’s, Inc. v. Broadway-Hale Stores, Inc.,
359 U.S. 207 (1959) and Freedom Holdings, supra, in its rejection of per se liability
for the collective refusal to deal imposed on the horizontal array of over 80 private
entities.

The Decisions’ affirmance of a dismissal with prejudice of a first Complaint,
without granting leave to amend, also conflicts with Discon, Inc. v. Nynex Corp., 93

F.3d 1055 (2d Cir. 1996), rev°d on other grounds, Nynex Corp. v. Discon, Inc., 525



U.S. 128 (1998) and Freedom Holdings, supra.
PRELIMINARY STATEMENT

Plaintiff-Appellant Handle With Care Behavior Management System, Inc.
(“HWC”) petitions for Panel Rehearing and Rehearing En Banc so this Court may
review the Decision that affirmed the dismissal with prejudice of antitrust claims in
HWC’s only Complaint, notwithstanding HWC’s factually specific allegations of
collective conduct constituting, inter alia, “monopoly control” and “systematic] ]
refus[al]” to allow other competition (C 4 34, 86, 88-90).! The Complaint even
recited direct evidence of anticompetitive effects from Defendants’ conduct on the
numerous private foster care agencies in New York, including prices more than four
times charged other customers (C 9] 40, 91-92, 97). The Decision’s affirming the
dismissal without leave to amend also conflicts with precedents of this Court that
command liberality in granting leave to amend -- especially in complex antitrust
cases. Finally, the Panel also misapprehended the relevant market asserted by HWC.

BACKGROUND

HWC is a provider of restraint training to public and private agencies in New

York State and elsewhere. HWC alleged collective conduct by Defendants Cornell

! The Complaint (“C”) is located at A-25 through A-45 of the Appendix. The District
Court’s opinion is reported at 2005 WL 2407548 and is reproduced at A-296 - A-315 of the
Appendix. The Panel Decision (annexed hereto) is also reported at 2008 WL 4558047.
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University (“Cornell”), The New York State College of Human Ecology (“CHE”) and
a state agency now known as the New York State Office of Children and Family
Services (“OCFS”). Defendants’ collective conduct, persisting over twelve years,
consisted of an agreement under which OCFS refused regulatory approval of the
restraint policies of the more than 80 privately-owned and autonomous foster care
agencies (“PFAs”)? throughout New York State -- unless the PFAs contracted with
Cornell and CHE to use their “Therapeutic Crisis Intervention” (“TCI”) program to
provide restraint training to PFA staff (C 1935, 87, 90; A-48, A-95-A-102, A-124-A-
136). This coercive policy was inconsistent with OCFS regulations governing the

PFAs, which are responsible for their own management, including restraint training.’

2 This number is estimated from “New York State Office of Children and Family
Services Standards of Payment System for Foster Care of Children,” available at
http://www.ocfs.state.ny.us/main/rates/fostercare/rates/fc-voluntary07-07.pdf. PFAs are the
principal institutions in New York State that take in foster children, with thousands of New York
children in their care. The Complaint used various terms to describe the PFAs, such as “child
care providers” (f 23) and “private child care providers” ( 31), but they are defined as
“voluntary authorized agencies.” N.Y. Soc. Serv. Law §§ 371(10)(a) and (c). For simplicity, as
in HWC’s briefs, they are hereinafter referred to as “PFAs.”

3 This autonomy is manifest from N.Y. Soc. Serv. Law § 460-a and 18 N.Y.C.R.R. §§
441.3, 482.3. The “board of directors” of a PFA “shall manage the affairs of such agency (18
N.Y.C.R.R. § 441.3(a)(1)), “assur[ing] the proper care of children for whom such agency is
responsible.” 18 N.Y.C.R.R. § 441.3(a)(4)(iii). The PFAs’ “chief executive officer” (“CEO”) is
responsible to the board for the administration of the PFA, 18 N.Y.C.R.R. § 441.3(a)(4)(i),
including the responsibility to “direct, evaluate and coordinate all aspects of [a PFA’s restraint
training] program,” including “staff development and training.” 18 N.Y.C.R.R. § 441.3(c)(1)
(emphasis added). PFAs must submit their restraint policies to OCFS for approval (C { 82-84).
18 N.Y.C.R.R. § 441.17. See also HWC’s Principal Brief (“PrBr”) at 10-12.
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Defendants have not presented the slightest pretense of some putative goal of
efficiency, quality or any legitimate interest in imposing the expensive TCI program
onthe PFAs.* Various tactics employed to enforce this exclusion included threats of
adverse regulatory and licensing actions (C ¥ 70-74, 88-90).> Defendants did not
deny that this was manifestly anticompetitive behavior, conceding below that the
Complaint “may be broadly and liberally construed to alleged [sic] anticompetitive
conduct,” and acknowledging that a dismissal without leave to amend is appropriate
only “in extraordinary circumstances” (Docket No. 51 at 10, 15; emphasis added).
HWC alleged both injury to competition® and its own antitrust injury.

This exclusion also allowed Cornell and CHE to charge more than four times

the price charged other (i.e., non-OCFS-regulated) customers.” OCFS, Cornell and

* In addition to price competition, quality competition was also suppressed. E.g.,
portions of the record indicate that HWC’s program is preferred over TCI (A-174 - A-176, A-227
- A-230, A-252 - A-257; PrBr at 35 n.3).

> OCFS also approves PFA corporate charters. N.Y. Soc. Serv. Law § 460-a; 18
N.Y.C.R.R. §§ 441.17(¢c), 477.1,477.4. See also C 1] 82, 89; PrBr at 10-15; HWC’s Reply Brief
(“RepBr”) at 5-6, 51-54.

¢ HWC asserted that other vendors have also been excluded (C 7 38, 70, 73, 89; PrBr at
13-15, 19-20). See also District Court opinion at A-302 - A-303, A-306.

” Defendants did not put forward any justification for this supracompetitive pricing. PrBr
at 13, 15, 34. Defendants did submit a 1994 “Memorandum of Agreement” (“MOA”) between
Cornell and OCFS, of which the most explicit goal was to help maximize federal funding for the
Defendants’ sale of TCI (C ] 91-91; A-141; RepBr at 7-10, 19). Defendants contented that the
MOA cloaked their behavior in state action immunity from antitrust laws, but the MOA was null
and void because it was not approved by the State Comptroller pursuant to N.Y. Fin. Law § 112.
This was determined by the State Attorney General on September 14, 2005 (shortly before the

4



CHE all benefitted financially from these supracompetitive prices because federal
reimbursement covers 75% of the (legitimate) cost of this training (C 9 92, 96-97,
PrBr at 15 n.9, 31; RepBr at 15 n.15, 29, 37 n.32). Hence, instead of seeking
competitive prices, OCFS had a strong incentive to favor the high prices for TCI and
the exclusion of other vendors because OCFS is repaid most of the “cost” of Cornell’s
overpriced TCI training under Title IV-E of the Social Security Act (C 7 14, 35;
PrBr at 30-32; Rep.Br. at 15, 29, 37 n.32).

HWC had only one chance to plead its antitrust claims, as the District Court
dismissed them with prejudice and the Panel affirmed.” The Panel Decision did not
review HWC’s allegations of per se liability nor, per se liability aside, HWC’s
allegation that the supracompetitive pricing and exclusion of competition had an
“actual anticompetitive effect” (PrBr at 36). The Decision simply held that HWC had
failed to allege a “properly defined” relevant market, which it found fétal to all of

HWC’s antitrust claims.

District Court’s dismissal, but without any Defense counsel bringing it to the District Court’s
attention). Formal Opinion 2005-F2, 2005 WL 2332807 (N.Y.A.G.). See RepBr at 7-10.

% Cornell and CHE have also benefitted financially from this arrangement, but illegally so
(C 99 14, 35; PrBr at 30-32). Le., OCFS has fraudulently overbilled the federal government for
these “costs.” See Amended Complaint in United States of America ex rel. Chapman v. Cornell
University, et al., 1:04-CV-1505 (N.D.N.Y. 2005), brought under the qui tam provisions of the
False Claims Act, 31 U.S.C.A. §§ 3729 et seq. at 1] 98-102, 122.

® The Panel consisted of Circuit Judges Straub, Walker and Pooler.
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ARGUMENT

The Panel Decision places beyond the reach of the Sherman Act collective
conduct by three entities that forced the selection of Cornell and CHE as the vendor
of restraint training for the over 80 PFAs, each independently responsible for the
safety of children in their care. The Decision conflicts with decisions of the Supreme
Court and this Court in that the Complaint demonstrated direct evidence of
anticompetitive effects sufficient to sustain violations of both Sections One and Two
-- even without a relevant market analysis.

Moreover, the dismissal with prejudice of HWC?s first -- and only -- Complaint
conflicts with decisions of this Court requiring liberality in granting leave to amend
under Fed. R. Civ. Pro. 15(a)(2). If adhered to, the decision would essentially
transform 12(b)(6) reviews of antitrust complaints into summary judgments.

POINT I
THE PANEL DECISION WRONGLY CONCLUDED
THAT HWC’S ANTITRUST CLAIMS WERE DEPENDENT
ON FLAWLESSLY PLEADING A RELEVANT MARKET

HWC’s Complaint clearly described the anticompetitive nature of the

Defendants’ misconduct, including that Defendants had “monopoly control,” had

“systematically refus[ed]” to allow PF As to hire vendors other than Cornell and CHE

(C 99 34, 86, 88-90), and had actually caused supracompetitive pricing (C 99 40, 90-



92, 97). These kinds of factual allegations at the pleading stage obviate any
exposition of the effect on a relevant market. As a leading scholar has explained,
“Market definition is not a jurisdictional prerequisite, or an issue having its own
significance under the statute; it is merely an aid for determining whether power
exists.” L. Sullivan, Handbook of Antitrust Law 41 (1977) (emphasis added).

A. Section One Liability

As this Court held in Todd v. Exxon Corp., 275 F.3d 191, 206 (2d Cir. 2001),
“[i]n this Circuit, a threshold showing of market share is not a prerequisite for
bringing a § 1 claim . . ..” Quoting K. M.B. Warehouse Distributors, Inc. v. Walker
Mfg. Co.,61F.3d 123,129 (2d Cir. 1995), Todd further explained, “[i]fa plaintiff can
show an actual adverse effect on competition . . . we do not require a further showing
of market power.” 275 F.3d at 206-07 (emphasis added). Relying on Capital
Imaging Assocs. v. Mohawk Valley Med. Assocs., 996 F.2d 537, 546 (2d Cir. 1993),
Todd also held that an antitrust plaintiff “may avoid a ‘detailed market analysis’ by
offering ‘proof of actual detrimental effects ....”” 275 F.3d at 207 (quoting FTC v.
Indiana Federation of Dentists, 476 U.S. 447, 460-61 (1986); emphasis added).

Within the four corners of HWC’s Complaint, very specific -- and “actual” --
adverse effects on competition were pleaded: supracompetitive prices and the

horizontal exclusion of vendors competing to provide restraint training to the over 80



PFAs in New York State. Either sustains the Section One claims under the Rule of
Reason. See, e.g., FTC v. Indiana Federation of Dentists, supra (horizontal
agreement to withhold particular services from customers); National Society of
Professional Engineers v. United States, 435 U.S. 679, 692 (1978) (horizontal
agreement to refuse to negotiate prices).

Moreover, the fact that OCFS, with Cornell and CHE, imposed the horizontal
exclusion of all other vendors is of no importance. 324 Liquor Corp. v. Duffy, 479
U.S. 335, 345-46 n.8 (1987) (holding Section One claims made out by state action
compelling private parties to engage in anticompetitive behavior, calling this a
“hybrid” restraint). Accord Freedom Holdings, Inc. v. Spitzer,357 F.3d 205, 223-24
(2d Cir. 2004)."

B. Section Two Liability

Pleading a relevant market is likewise not always necessary for a Section Two
claim. PepsiCo, Inc. v. Coca-Cola Co.,315 F.3d 101, 107 (2d Cir. 2002). PepsiCo

cited United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377,391(1956) and

1 Freedom Holdings rejected a claim of state action immunity where, as here, there was
“no mechanism . . . whereby New York may review the reasonableness of the pricing decisions
of [the parties].” 357 F.3d at 231 (internal quotation marks and citation omitted). Accordingly,
the exhortation of two antitrust scholars is appropriate here: ‘“Private parties who restrain trade
pursuant to government directives do so at their peril.” J. Lopatka & W. Page, State Action and
the Meaning of Agreement Under the Sherman Act: An Approach to Hybrid Restraints, 20 Yale
J. Reg. 269, 292 (2003).



Tops Markets, Inc. v. Quality Markets, Inc., 142 F.3d 90, 98 (2d Cir. 1998), “noting
that monopoly power ‘may be proven directly by evidence of the control of prices or
the exclusion of competition . . ..”” 315 F.3d at 107."
C.  Per.Se Liability
The above analysis also places the antitrust misconduct alleged squarely in the
per se category of a group boycott under Klor’s, Inc. v. Broadway-Hale Stores, Inc.,
359 U.S. 207, 212 (1959)."2 See also NYNEX Corp. v. Discon, Inc., 525 U.S. 128,
136 (1998). Although the group boycott by all PFAs was imposed upon them, that
is no matter. See discussion of 324 Liquor and Freedom Holdings, supra. A
vertically imposed group boycott is thus as actionable per se as one voluntarily
organized by a horizontal group of sellers or buyers.
POINT I1
THE DISTRICT COURT’S DISMISSAL WITH PREJUDICE
WAS AN ABUSE OF DISCRETION AND WRONGLY
HELD THAT LEAVE TO AMEND WOULD BE “FUTILE”

The Panel Decision was simply wrong to let stand the District Court’s

dismissal with prejudice. This Court has a long history of recognizing the

1" See also 2A Phillip E. Areeda, et al., Areeda & Hovenkamp’s Antitrust Law, § 531a
at 156 (2002) (stating that a relevant market definition simply serves as a “surrogate” for market
power).

12 HWC alleged per se liability in the alternative, as the District Court recognized.
District Court opinion at A-311 - A-312. See also PrBr at 36; RepBr at 44.
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vicissitudes of parties’ attempts to plead antitrust violations. Indéed, the decision
below resembles the dismissal reversed by this Court in Discon, Inc. v. Nynex Corp.,
93 F.3d 1055 (2d Cir. 1996), rev'd on other grounds, Nynex Corp. v. Discon, Inc.,
525 U.S. 128 (1998). In Discon, this Court held, “In this case, we believe that the
District Court may have been misled by a poorly drafted complaint into categorizing
the arrangement as one that is presumptively legal.”"> 93 F.3d at 1059 (C.J.
Newman). This Court even found that the Discon complaint “states a cause of action
under Section One of the Sherman Act, though under a different legal theory than the
one articulated by Discon.” Id. (emphasis added). Although the Supreme Court
reversed on the merits, it did not question this Court’s duty to review antitrust
complaints such that they may “properly be understood to allege arrangements that
might be shown to be unlawful . . ..” Id. (emphasis added).

As Judge Winter more recently wrote in another case involving antitrust
claims:

It is too late in the day and entirely contrary to the spirit of the Federal

Rules of Civil Procedure for decisions on the merits to be avoided on the

basis of [ ] mere technicalities. ‘The Federal Rules reject the approach

that pleading is a game of skill in which one misstep by counsel may be
decisive to the outcome and accept the principle that the purpose of

* Appellate Counsel for HWC has conceded that, as to the precise theories of liability,
the Complaint was not a model of clarity -- although the factual allegations were certainly clear
enough to put Defendants on notice of the alleged misconduct (P1Br at 23).

10



pleading is to facilitate a proper decision on the merits.’
Freedom Holdings, Inc. v. Spitzer, supra, 357 F.3d at 235 (internal citations omitted).
HWC well appreciates that after the briefs in this appeal were filed, the
Supreme Court decided Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S. Ct.
1955 (2007). See Panel Decision at 5340. However -- and here the Panel Decision
grievously misses this point -- even though Twombly may have added to the pleading

standard of Fed. R. Civ. Pro. 8(a)(2) the patina of “above the speculative level,”

Twombly left untouchedRule 15(a)(2)’s command to “freely give leave [to amend].”"*

Asnoted, the factual details in HWC’s Complaint sufficed to describe antitrust
misconduct, while the specific antitrust /egal theories were not precise. Accordingly,
the language of then-Chief Judge Newman in Discon continues as a beacon:

This appeal typifies one of the primary difficuities in the judicial
application of antitrust law. Under Section One of the Sherman Act,
courts are asked to categorize various complex commercial
arrangements into a rigid legal taxonomy, e.g., horizontal restraint,
vertical restraint, price-fixing, market division, concerted refusal to deal,
and so on. This initial categorization is often outcome-determinative.
Under one category, the arrangement may be per se illegal, while under
another, it may be found permissible under the rule of reason. Due to
the complexity of modern business transactions, however, courts often
find that commercial arrangements can be classified theoretically under
a number of different categories. (“[Elasy labels do not always supply

14 Notably, in Twombly and Discon, this Court’s review of the sufficiency of the
complaint was of an already amended complaint. HWC is entitled to no fewer opportunities to
articulate more precisely the theories of antitrust liability that the facts in the original Complaint
would support.

11



ready answers.”).

93 F.3d at 1058-59 (emphasis added; internal citation omitted).
The Decision’s sole reliance on Queen City Pizza, Inc. v. Domino’s

Pizza, Inc., 124 F.3d 430 (3d Cir. 1997) is inapposite, and its citation is somewhat
surprising. Unlike here, Queen City did not deal with a regulated market (see Point
IIl, infra), but with a retail franchise arrangement, with which courts have had
extensive experience. Nor, unlike here, did the Queen City complaint allege facts
demonstrating direct evidence of anticompetitive effect. See Argument, Point I,
supra.'®

Even after Twombly, then, this antitrust case warrants an opportunity to
replead. Tohold otherwise would undermine the notice pleading basis of federal civil
practice. See R. Epstein, Bell Atlantic v. Twombly: How Motions to Dismiss Become
(Disguised) Summary Judgments, 25 Wash. U. J.L. & Policy 61 (2007).

POINT 11

THE PANEL DECISION MISAPPREHENDED HWC’S
ASSERTION OF THE RELEVANT MARKET

In its Complaint, as construed by the District Court, HWC maintained that the

'5 Notably, the Third Circuit panel decision in Queen City was not unanimous. 124 F.3d
at 444 (dissenting opinion of Circuit Judge Lay). Nor did the dispute end there, as Circuit Judge
Becker wrote a spirited dissent from the order denying ern banc consideration. 129 F.3d 724 (3d
Cir. 1997) (“[E]ven if the majority’s legal position is correct, it can only be sustained if it were an
affirmance of a summary judgment on a full record,” rather than a 12(b)(6) motion to dismiss.).
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relevant market was the New York State PFAs, as buyers of restraint training
services. This discrete market is clearly demarcated by the OCFS regulatory regime.
As noted, OCFS had not only licensing and regulatory authority over the PFAs, but
also the authority -- which it abused -- to approve their restraint training vendors. No
PFA can operate in New York without this approval.

In its cursory relevant market analysis, the Decision misapprehended the
significance of this regulatory structure. Although it cited Todd, the Panel did not
afford HWC the deliberation it gave the complaint in Todd. At the pleading stage,
the Panel could not determine that HWC’s market definition was not “plausible.” See
PrBrat 24-30,31n.18, 37; RepBr at 32-45. See also Chicago Bridge & Iron Co. N.V.
v. F.T.C., 534 F.3d 410, 438 (5th Cir. 2008), quoting United States v. Syufy Enters.,
903 F.2d 659, 673 (9th Cir.1990) (“[S]some of the most insuperable barriers in the
great race of competition are the result of government regulation.”); Rebel Oil Co.,
Inc. v. Atlantic Richfield Co., 51 F.3d 1421, 1439 (9th Cir.1995) (noting one “main
source| ] of entry barriers” is “legal license requirements.”).

Defendants’ TCI program should face competition in New York State from
other vendors. The fact that Cornell and CHE do not face competition, despite
charging four times what they charge in a competitive market, clearly manifests that

the New York PFAs, as a buyers’ market for training, is distinct from the larger
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market that the District Court, and this Court, erroneously selected (RepBr at 42).

The Panel Decision failed to consider that the market asserted by HWC is, as
mandated by Todd, “comprised of buyers who are seen by sellers as being reasonably
good substitutes.” 275 F.3d at 202 (emphasis added; internal citation omitted). The
regulatory strictures on the PFAs controlled by OCFS render them utterly outside the
larger market selected by the Panel (Decision at 5344-45).

Finally, in cases where normal competition is confined and restricted by law
and regulation, there is less reason to focus on theoretical concepts of
interchangeability of use or cross-elasticity of demand, simply because the regulatory
environment keeps normally broad market forces at bay.'®

CONCLUSION

Antitrust laws in general, and the Sherman Act in particular, are the
Magna Carta of free enterprise. They are as important to the preservation
of economic freedom and our free-enterprise system as the Bill of Rights
is to the protection of our fundamental personal freedoms. And the
freedom guaranteed each and every business, no matter how small, is the
freedom to compete -- to assert with vigor, imagination, devotion, and
ingenuity whatever economic muscle it can muster.

United States v. Topco Associates, Inc., 405 U.S. 596, 610 (1972) (emphasis added).

For the foregoing reasons, Plaintiff-Appellant HWC respectfully requests

'8 Moreover, the Panel’s reliance on the opinion of a divided Third Circuit panel in
Queen City, supra -- dealing with suppliers of pizza dough, which is not a regulated market --
was both factually inapposite and reflects an inadequate analysis of the PFAs’ regulatory
environment abused by Defendants.
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rehearing en banc (and, alternatively, by the Panel) and that the Panel Decision be
vacated, that a new decision issue reversing the decision of the District Court and
vacating its judgment, and, further, that the case be remanded with leave to HWC to
replead its antitrust claims in an amended complaint.

Dated: New York, NY
December 3, 2008

By:

Guy I.. Héinemann
Irene M. Vavulitsky
260 Madison Avenue
New York, NY 10016
Tel.: (212) 753-1400

P

- and -

LAW OFFICE OF HILARY ADLER

By _flarss flen [fd
Hilary Adle¥ '
184 McKinstry Road
Gardiner, NY 12525
Tel.: (845) 255-4031

Attorneys for Plaintiffs-Appellant
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Children and Family Services, in her official and individual
capacity, COorRNELL UNIVERSITY, JEFFREY LEHMAN, President of
Cornell University, in his official and individual capacity,
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University, in his official and individual capacity, NEw York
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CENTER, RESIDENTIAL CHILD CARE ProIECT, THERAPEUTIC CRISIS
INTERVENTION, MaRTHA HOLDEN, Project Director of the
Residential Child Care Project and Therapeutic Crisis
Intervention Trainer and Coordinator, in her official and
individual capacity, MicHAEL NunNo, Project Director of the
Residential Child Care Project and Therapeutic Crisis
Intervention Trainer and Coordinator, in his official and
individual capacity, HiLLsibE CHILDREN'S CENTER, DENNIS
RicaarDSoON, President and CEO of Hillside Children’s Center,
in his official and individual capacity, DouGLAs BIDLEMAN,
Employee of Hillside Children’s Center and Therapeutic Crisis
Intervention Trainer, in his official and individual capacity,

Defendants-Cross-Defendants-Appellees.

Before:

WALKER, STRAUB, and PooLEr, Circuit Judges.

Plaintiffs-appellants seek review of an order of the United States
District Court for the Northern District of New York (David N.
Hurd, Judge) dismissing their copyright and antitrust claims pursu-
ant to Fed. R. Civ. P. 12(b) and (c) and declining to exercise sup-
plemental jurisdiction over their state law claims. The district court
dismissed plaintiffs’ copyright claims on the basis that a contract
unambiguously granted the defendants a perpetual license to copy
plaintiffs’ materials. We conclude that the contract is ambiguous,
and remand the case for further fact-finding on this issue. With
regard to plaintiffs’ antitrust claims, we agree with the district
court that plaintiffs have failed to allege a plausible antitrust mar-
ket. We therefore affirm the district court’s order dismissing plain-
tiffs’ antitrust claims with prejudice.

AFFIRMED in part; VACATED and REMANDED in part.
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Guy L. HEmemanN, Guy L. Heinemann, P.C. (Irene
M. Vavulitsky, Guy L. Heinemann, P.C., and
Hilary Adler, Law Offices of Hilary Adler,
Gardiner, N.Y., on the brief), New York, N.Y.,
for Plaintiffs-Appellants.

ANDREA Oser, Assistant Solicitor General (Daniel
Smirlock, Deputy Solicitor General, on the brief),
for Eliot Spitzer, Attorney General of the State of
New York, Albany, N.Y., for Defendants-
Appellees, New York State Division for Youth,
New York State Department of Social Services;
New York State Office of Children & Family
Services, John Johnson; Margaret Davis, and
Patsy Murray.

NeLsoN E. Rord (Valerie L. Cross and Norma W.
Schwab, on the brief) -Office of the University
Counsel, Ithaca, N.Y., for Defendants-Appellees,
Cornell University, Jeffrey Lehman, Hunter
Rawlings, 1II, New York State College of Human
Ecology, Family Life Development Center,
Residential Child Care Project, Therapeutic '
Crisis Intervention, Martha Holden, and Michael
Nunno. :

Davip H. WaLsH, Petrone & Petrone, P.C., Syracuse,
N.Y., for Defendants-Appellees, Hillside
Children’s Center, Dennis Richardson, and
Douglas Bidleman.

JouN M. WALKER, Jr., Circuit Judge:

Plaintiffs-appellants Bruce Chapman and Handle With Care
Behavior Management System, Inc., (collectively “HWC”) market
a training program (‘‘Handle With Care”) that teaches individuals
a safe technique for physically restraining others. HWC sued three
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groups of defendants alleging generally that they had infringed
HWC’s copyright and adversely affected the market for such
restraint services in violation of the antitrust laws. -

Specifically, HWC sued various New York state agencies and
their officers and agents (collectively “the state defendants”). The
state defendants include: the New York State Office of Children
"and Family Services (“OCFS”), which in 1998 succeeded the New
York State Division for Youth (“DFY”) and the New York State
Department of Social Services (“DSS”) also named as defendants;
John Johnson, the former Commissioner of DFY and the current
Commissioner of OCFS; Margaret Davis, the former Director of
Training for DFY and the current Director of Training for OCFS;

and Patsy Murray, a former Associate Training Technician for
DFY and current Trainer for OCFS.

HWC also sued Cornell University and the New York State Col-
lege of Human Ecology (the “College”) and related persons and
entities (collectively. “the Cornell defendants”). The Cornell defen-
dants include: Cornell University; Jeffrey Lehman, Cornell’s then-
current president; Hunter Rawlings III, Cornell’s former president;
the College and subsidiaries the Family Life Development Center,
the Residential Child Care Project, and Therapeutic Crisis Inter-
vention (“TCI”); and Project Directors of the Residential Child
Care Project and TCI Trainers and Coordinators, Martha Holden
and Michael Nunno.

Finally, HWC sued Hillside Children’s Center (“HCC”), a pri-
vate childcare provider and residential treatment center, and two of
its officers, Dennis Richardson, HCC’s president, and Douglas

Bidleman, HCC’s Coordinator for Sociotherapy (collectively “the
Hillside defendants”).

The state and Cornell defendants moved to dismiss the com-
plaint pursuant to Fed. R. Civ. P. 12(b)(6), and the Hillside defen-
dants moved to dismiss the complaint pursuant to Fed. R. Civ. P.
12(c). The district court granted both motions as to all of plaintiffs’
federal claims and declined to exercise supplemental jurisdiction
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over the remaining state law claims. The federal claims dismissed
were: (1) copyright infringement against the state defendants; and
(2) conspiracy to monopolize and restrain trade, together with

monopoly, restraint of trade, and unfair competition, against all
defendants.

The district court dismissed plaintiffs’ copyright claim on the
basis that the contract at issue unambiguously granted the state
defendants the right to copy plaintiffs’ materials indefinitely. We
disagree with that conclusion, find the contract ambiguous, and
remand the case to the district court to determine the duration of
the license to copy plaintiffs’ materials granted under the contract.

With regard to the antitrust claims, the district court held that the
plaintiffs failed to offer a plausible relevant market in which the
defendants monopolized the trade for restraint services or engaged
in restraint of trade or unfair competition with respect thereto. We
agree that the plaintiffs have failed to define a plausible market and -
conclude that the plaintiffs cannot establish that the defendants
have substantial market power in the market for restraint services
properly defined. Accordingly, we affirm the district court’s dis-
missal of plaintiffs’ antitrust claims and vacate the district court’s
dismissal of the copyright claim against the state defendants.

BACKGROUND

For purposes of reviewing a motion to dismiss, we assume the
accuracy of the plaintiffs’ allegations in their complaint. Patane v.
Clark, 508 F.3d 106, 111 (2d Cir. 2007) (per curiam). “[O]ur
review is limited to undisputed documents, such as a written con-
tract attached to, or incorporated by reference in, the complaint.”
Official Comm. Of Unsecured Creditors of Color Tile, Inc. v. Coo-
pers & Lybrand, L.L.P., 322 F.3d 147, 160 n.7 (2d Cir. 2003) (cit-

ing Cortec Indus., Inc. v. Sum Holding, L.P., 949 F.2d 42, 47 (2d
Cir. 1991)). v

OCFS (previously DFY and DSS) operates juvenile faciliﬁ_es
and monitors child care providers in the state of New York. The
New York legislature mandated that OCFS:
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promulgate regulations concerning standards for the pro-
tection of children in residential facilities and programs
operated or certified by the division, from abuse and

maltreatment . . . Such standards shall . . . establish as a
priority that: . . . administrators, employees, volunteers
and consultants receive training in . . . : the characteris-

tics of children in care and techniques of group and child
management including crisis intervention.

'N. Y. Exec. Law § 501(12); see also N.Y. Soc. Serv. Law
§ 462(1)(c). To that end, state regulations require that each super-
vised child care facility “submit][ ] its restraint policy to [OCFS]”
and prohibit the use of “any method of restraint unless it has . . .

been approved in writing by [OCFS].” 18 N.Y. Comp. Codes R.
& Regs. § 441.17(c).

In 1987, New York State purchased HWC’s method for use in
its own facilities. That year, DFY contracted with HWC to provide
training in HWC’s methods to its staff (the “1987 contract’”). The
1987 contract provided that HWC would train 120 DFY staff
members over fifteen days in HWC’s methods. It further provided
that HWC would furnish DFY with one “copy of Handle With
Care (copyrighted) which-[DFY] may reproduce in whole or in
part as required by [DFY]” and “a videomaster of the restraint pro-
gram to be used by [DFY’s] master trainers in conducting training

. programs for facility staff.” Finally, the contract stated that “[t]his
agreement shall commence January 1, 1988 and end March 31,
1988.” There is no dispute that HWC fulfilled its obligations under
the 1987 contract and trained 120 DFY staff, some of whom were
master trainers, during the relevant three-month term. In 1997,
however, after two incidents at DFY facilities in which children
were harmed by the use of improper restraint techniques, DFY
requested that HWC provide retraining to its staff.

The resulting contract (the “1997 contract”) provided that HWC
would “update and recertify existing [DFY] Crisis Manage-
ment/Physical Restraint trainers in the techniques encompassed in
the Handle With Care program;” that it would “deliver twelve (12)
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days of training to approximately one hundred twenty (120) exist-
ing [DFY] trainers;” and that DFY had “the right to reproduce all
training materials.” The contract provided that the “agreement
shall commence May 1, 1997 and end August 31, 1997.” Addition-
ally, HWC required DFY staff members to sign individual con-
tracts acknowledging that their certification to train in HWC’s
methods terminated after one year.

HWC furnished the training and materials in conformity with
. the 1997 contract. Thereafter, there is no dispute that DFY master
trainers, using HWC’s materials, trained the rest of DFY’s staff in
the HWC method. A year later, DFY merged into OCFS and the
latter continued to use HWC’s materials to train its staff.

HWC faced competition in the restraint method and training
business. Comnell, in partnership with the State of New York,
developed and marketed its own restraint method and training ser-
vices called Therapeutic Crisis Intervention (“TCI”). HWC and
TCI competed in providing restraint training services to various
agencies, organizations, and businesses.

Sometime after DFY merged with OCFS in 1998, OCFS began
to withhold its approval of each facility’s restraint method unless
the TCI method was used. After learning of the alleged policy
change at OCFS, HWC filed the instant action challenging the pol-
icy, claiming that OCFS, Cornell, and HCC conspired to monopo-
lize the market for restraint services in violation of the antitrust
laws. HWC also claimed that OCFS infringed HWC’s copyright by
reproducing HWC’s materials in 1998 and by continuing to use
them and made various state law claims. After the district court
dismissed these claims, HWC appealed.

1 We note that, as defendants acknowledge on appeal, the district court was mis-

taken in its view that the contract was “drafted by Chapman.”
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DISCUSSION

I. Legal Standard

We review de novo the dismissal of a complaint for failure to
state a claim, and accept all well-pleaded facts as true and consider
‘those facts in the light most favorable to the plaintiff. Patane v.
Clark, 508 F.3d 106, 111 (2d Cir. 2007) (per curiam).

To survive dismissal, the plaintiff must provide the
grounds upon which his claim rests through factual alle-
gations sufficient ‘to raise a right to relief above the
speculative level.” Once a claim has been adequately
stated, it may be supported by showing any set of facts
consistent with the allegations in the complaint.

ATSI Commc’ns, Inc. v. Shaar Fund, Ltd., 493 F.3d 87, 98 (2d Cir.

2007) (quoting Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955, 1965
(2007)).

II. The Copyright Claim

HWC’s copyright claim against the state defendants is depen-
dent upon the terms of the 1997 contract. There is no dispute that
DFY copied HWC’s materials; the only question is whether DFY
had the right to do so. See Graham v. James, 144 F.3d 229, 236
(2d Cir. 1998) (“A copyright owner who grants a nonexclusive
license to use his copyrighted material waives his right to sue the
licensee for copyright infringement.”). “In interpreting a contract,
the intent of the parties governs. A contract should be construed so
as to give full meaning and effect to all of its provisions.” Am.
Express Bank Ltd. v. Uniroyal, Inc., 562 N.Y.S.2d 613, 614 (N.Y.
App. Div. 1990) (citations omitted). The question of whether a
provision in an agreement is ambiguous is a question of law. Col-
lins v. Harrison-Bode, 303 F.3d 429, 433 (2d Cir. 2002). Under
New York law, the presence or absence of ambiguity is determined
by looking within the four corners of the document, without refer-
ence to extrinsic evidence. Kass v. Kass, 696 N.E.2d 174, 180
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(N.Y. 1998). “[A]ln ambiguity exists where a contract term could
suggest more than one meaning when viewed objectively by a rea-
sonably intelligent person who has examined the context of the
entire integrated agreement and who is cognizant of the customs,
practices, usages and terminology as generally understood in the
particular trade or business.” World Trade Ctr. Props., L.L.C. v.
Hartford Fire Ins. Co., 345 F.3d 154, 184 (2d Cir. 2003) (internal
quotation marks and citation omitted).

We must decide whether the 1997 contract is ambiguous as to
the duration of the license granted to copy HWC’s materials.
. Although both parties contend that the 1997 agreement is unam-
biguous on its face, they draw different conclusions as to the dura-
tion of the license. HWC claims that, according to the 1997
contract’s “Term of Agreement” provision, DFY’s right to copy its
materials ended on August 31, 1997 (120 days after the agreement
commenced). The state defendants, however, contend that the 1997
contract unambiguously grants DFY a perpetual right to copy
HWC’s materials. The district court agreed with the state defen-
dants. We disagree and conclude that the contract on its face is
ambiguous.

The purpose of the 1997 contract is not disputed: HWC agreed
to “update and recertify existing [DFY] Crisis Manage-
ment/Physical Restraint trainers in the techniques encompassed in
the Handle With Care program.” To that end, the agreement pro-
vided that HWC would perform twelve days of training to DFY
trainers. The DFY trainers would then train the rest of DFY’s staff
in HWC’s methods. Contemplating that the DFY trainers would
need to utilize HWC’s materials in training the rest of the Division
staff, the 1997 contract acknowledged that “[DFY] has the right to
reproduce all training materials.”

HWC’s argument that the license to copy its materials expired
after 120 days conflicts with the agreement’s purpose. While the
1997 contract states that the “agreement shall commence May 1,
1997 and end August 31, 1997,” there is nothing in the contract
that expressly indicates that this provision governs the duration of

5341



the license to copy HWC’s materials. Indeed, from the four corners
of the agreement, it is not at all certain that the parties intended that
DFY’s rights to copy HWC’s materials terminate so quickly. HWC
plainly knew that it was training trainers who, if they were to train
the rest of DFY’s staff, would need to copy HWC’s materials. The
provision allowing use of HWC’s materials is unclear on its face
as to whether it was meant to end with the agreement, or whether
it was meant to continue for a reasonable period of time after the
agreement ended to allow for further training of DFY staff.

We are equally unpersuaded that the 1997 contract granted a
perpetual license. There is no indication from the contract that the
license to copy HWC’s materials was meant to be perpetual. And
under New York law, “[c]ontracts which are vague as to their dura-
tion generally will not be construed to provide for perpetual perfor-
mance.” Ketcham v. Hall Syndicate, Inc., 236 N.Y.S.2d 206, 214
(N.Y. Sup. Ct. 1962). In the absence of a clear provision, courts.are
reluctant to declare a perpetual license as a matter of law. See
Warner-Lambert Pharm. Co. v. John J. Reynolds, Inc., 178 F.
Supp. 655, 661 (S.D.N.Y. 1959), aff’d, 280 F.2d 197 (2d Cir.
1960) (per curiam). Because the contract here does not explicitly
grant a perpetual license, we do not find that it did so.

After rejecting both parties’ arguments and finding no plausible
alternative within the four corners of the document, we conclude
that the 1997 contract is ambiguous as to the duration of the
license. This leaves us two choices. “We may resolve [the]
ambiguity . . . if there is no extrinsic evidence to support one
party’s interpretation of the ambiguous language or if the extrinsic-
evidence is so one-sided that no reasonable factfinder could decide
contrary to one party’s interpretation. Or, we may remand for the
trial court to consider and weigh extrinsic evidence to determine
what the parties intended.” Collins, 303 F.3d at 433 (internal quo-
tation marks and citation omitted). We choose the latter.

The extrinsic evidence presently in the record does not answer
the question. HWC points out that when it provided retraining in
1997, it required each Division trainer to sign a contract acknowl-
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edging that his/her certification expired after one year. This evi-
dence would support a finding that the license granted under the
1997 contract was of a more limited duration. The evidentiary
record, however, is incomplete. Because further fact-finding is
necessary, we remand the copyright claim to the district court for
further proceedings consistent with this opinion.”

III. Plaintiffs Have Failed to Define the Proper Market for
Antitrust Purposes

HWC claims that OCFS, in cooperation with Cornell, has con-
spired to create a monopoly in the market for “training services to
private child care providers located within the State of New York”

- by withholding approval of supervised facilities that do not use the
TCI method. HWC alleges that HCC was complicit in this arrange-
ment because, after HWC trained HCC’s staff in 2001, HWC dis-
covered that one of HCC’s training coordinators “appeared in

TCP’s training manual and video illustrating” HWC’s proprietary
methods.

For a monopoly claim *“[t]o survive a Rule 12(b)(6) motion to
dismiss, an alleged product market must bear a rational relation to
the methodology courts prescribe to define a market for antitrust
purposes — analysis of the interchangeability of use or the cross-
elasticity of demand, and it must be plausible.” Todd v. Exxon
Corp., 275 F.3d 191, 200 (2d Cir. 2001) (internal quotation marks
and citation omitted). “[T]he reasonable interchangeability of use
or the cross-elasticity of demand between the product itself and
substitutes for it” determine “[t]he outer boundaries of a product
market.” Brown Shoe Co. v. United States, 370 U.S. 294, 325
(1962). Though “market definition is a deeply fact-intensive
inquiry [and] courts [therefore] hesitate to grant motions to dismiss

2 Because the district court did not have occasion to reach the state defendants’

Eleventh Amendment immunity defenses, and because the Eleventh Amendment
would not, in any event, bar suit against OCFS officials and employees sued in
their official capacity for injunctive relief, Henriettta D. v. Bloomberg, 331 F.3d
261, 287 (2d Cir. 2003), we do not need to reach this issue.
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for failure to plead a relevant product market,” Todd, 275 F.3d at
199-200, “[w]here the plaintiff fails to define its proposed relevant
market with reference to the rule of reasonable interchangeability
and cross-elasticity of demand, or alleges a proposed relevant mar-
ket that clearly does not encompass all interchangeable substitute
products even when all factual inferences are granted in plaintiff’s
favor, the relevant market is legally insufficient and a motion to
dismiss may be granted,” Queen City Pizza, Inc. v. Domino’s
Pizza, Inc., 124 F.3d 430, 436 (3d Cir. 1997). Here we find that
plaintiffs’ proposed relevant market does not encompass all inter-
changeable substitute products. We therefore affirm the district
court’s dismissal of the antitrust claims.

HWC contends that the relevant market for our analysis here is
the market for “restraint training services to private child care pro-
viders located within the State of New York.” This definition is too
narrow. HWC has failed to show how the market for restraint train-
ing services to child care providers is any different from the larger
market for restraint training services to other businesses, agencies,
and organizations. “Interchangeability implies that one product is
roughly equivalent to another for the use to which it is put. . . .”
Queen City, 124 F.3d at 437 (internal quotation marks and citation
omitted). Plaintiffs do not contest that Handle With Care is mar-
keted to and utilized by various organizations, institutions, and
agencies that are not child care providers. Indeed, plaintiffs readily
admit in their complaint that they compete for such contracts on a
“national and international” basis. The unifying characteristic of
this market is that each purchaser needs to restrain individuals, not
just children.

Because “the reasonable interchangeability of use . . . between
the product itself and substitutes for it” determines “[t]he outer
boundaries of a product market,” it is apparent that the proper mar-
ket here is the larger market for restraint training services to busi-
nesses, agencies, and organizations with the need to safely restrain
individuals of all ages, not the more limited market for child
restraint services. Brown Shoe, 370 U.S. at 325. As the district _
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court noted, the larger market includes social service agencies, law

enforcement agencies, correctional facilities, educational facilities,
and even airlines.

Furthermore, we reject HWC’s argument that because private
child care providers in New York must have OCFS approval in
order to operate, and thus that the market is specialized, it stated
a plausible discrete relevant market. The relevant inquiry is not
whether a private child care provider may reasonably use both
approved and non-approved OCFS methods interchangeably, but
whether private child care providers in general might use such
products interchangeably. See Queen City, 124 F.3d at 438.
HWC’s proposed relevant market “clearly does not encompass all
interchangeable substitute products even when all factual infer-
ences are granted in plaintiff ’s favor.” 1d. at 436. We thus agree
with the district court that the “Plaintiffs have not offered any theo-
retically reasonable explanation for restricting the product market
to child care providers that require OCEFS approval, or provided a
sufficient factual predicate to support an inference that OCFS
enjoys any substantial market power in the broader market for
restraint services.” Plaintiffs’ proposed market is therefore legally
insufficient and dismissal of the antitrust claims was appropriate.’

CONCLUSION

For the foregoing reasons, the judgment below is AFFIRMED
as to the antitrust claims and VACATED as to the copyright claim
and the case is REMANDED to the district court for further pro-
ceedings consistent with this opinion.

HWC argues that the district court exceeded its allowable discretion in dismiss-
ing their antitrust claims with prejudice, as opposed to allowing HWC to amend -
their complaint. Given the nature of the claims, repleading would be futile; HWC
offers no plausible argument as to how the failure to plead a relevant market could
be rectified throngh an amended complaint. See Patane v. Clark, 508 F.3d 106,
113 n.6 (2d Cir. 2007) (per curiam).
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:Comprehenswe (1 Imptementatwn Package
Thxs is the most comprehenswe ptog:am the RCCP offers It Includes 28585~

_ d. t}ie Past CrlSlS Respome Update The num
'_l:ed to 20 The: cost of these one day upda,tes

; update cvery two years in North America, Ber muda, and Austxaha ;md evcry

. year-in: OCFS agencies in NeWYoxk Staee and the United ngdom and Ire-
-+ land to'maintain their. certification status (For more mformamon about (,Ctﬂﬁ#
:'Cat‘.lOT.'l plcase go. to-page 11) :




If TClis to-be an effective crisis management sys-

tem for you and'you'r organization you need to ad-

physical interventions, if appropriate, or alternative
strategies if physical intervention is not an'optiorn.

“This involves screening the child for any pre-ex-
: ;,.-xstmg medical and- psychological conditions that
“f would be exacerbated if the child were: mvolved in.

: "?—}"a phys:cé restraift. Medlcat;ons the chﬂd may | be

beut the TC,

the need for extemal controIs by heipmg the child
develop rcpla(.ement behaviors and. more appro-
priate coping skills.. The plan shisuld also include
a serategy for mtcrvenmg that mcludes specxﬁc

.”d_mg_ its f_o__u_n_d_a~. fSuper\nswn

g and planful manner.

e éT'-almng

. taking which wotild efféctthe resp1ratoxy system :._ S
| should be noted. If there i is a history of physxcal or
1 sexoal: abuse, thrs should be con51 e:xed asit could

. i_contnbute to the child cxper wncmg emotional R
2 ..trauma duung a physxca} restmmt There should be

R '_-and ehmmatmg the need for ext _nal controls

A post—ctisis mualeilevel. zeSponsé .sﬁo.uld be built
_ into the practice  Children and :».ta.ﬁ’ shouid feceive
}mmedzate suppoxt and a process debn mg fol

I uon Dlscussmg cnszs mudents sh ould bc buﬁt mnto.
tearni/ unit rieetings so, that everyone can learn from -
these situations. :

T should be one part i comprehe
dcvelop'ment pmm:am that,pro

_ el as.specialized training baséd on the pop ulition
served TCI training is.only t6 be conducted by a

certified TCI trainer who has completed a Cornell-
sponsored taining of trainers program. Lhe course
should be four to five days in length with a mini-

muim of 24 houts of instruction.” The Trainer’s




Activity Guide must be fbllc')wéd with competency
testing conducted at:the- end of the course. If the .
ttammg is. less tha '_24 hauts the physmal restraine

In some

ga month or restmmts that exceed a
certain length or time:




nsive: 1mplcmcntat1on package for residen-
¢are agencies An otganization can expect
blhty to prevent and manage CI1818

vxsoxy and taining staff to dehver 1ClLin-service
training £ all levels of resadennal child care staff

" The seiectmn of candldatcs for our TCI train the
traingr program is critical to the success of TCl'in

nt:al C hlld Care Pro;ect has developed a

_should be committed o conductmg ongomg trai e BN
ing for your seaff for a period of two years. - It-will

:.RC(‘ P staﬁ thtoughou the pro
tate the process and t_o taﬂo: the

1 thc hfe of the pr ect_ 7

..;Speaal Featires

: For fuxthet d1scuss1on of this prolect pleasercorita
- Maztha Holden at 607 254 5337 '

yom agency Gwen thc natute of theu responslbﬂlty _'
o play a key role in implementation, the training

participants should have “hands on” eéxpetience in
dealing with ch-il'd'rcn m cracis. If they are effective

- role modéls for new and experienced care work-

ers-they can instill. posmve and suppottive values to.
child care staff and can- coach ated give correctwc :
feedback to staff. more effectively The partu:ip ant o

be helpful to have training zesponmbﬂmes wntten

: into the ]ob descnptxon

* Organizational capacn:y to mamtam the TCI
$ystem : S :

= Onsite traiiing and techmuﬂ a.ssmantc

_ _Sehctcd agmcy staff tramc:d as
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Please print or type.

Candidate’s Name Position

Organization

Address

City State/Province/County Zip/Postal Code

Telephone Fax

E-mail address (mandatory)

Training date and location

PSupervisor’s or Director’s Name and Address

1 attest that I am physically capable of sustained, intense exertion and have no physical disabil-
ity or condition (i e., recent surgery, back or knee problems, heart condition, obesity, pregnancy)
that would prevent me from participating in the restraint techniques and exercises (ie., drop-
ping repeatedly to knees, supporting another aduit’s weight) required in the Train the Trainer in
Therapeutic Crisis Intervention program. I understand that these activities are strenuous and I am
responsible for any accident that may occur during my participation. (Applies to TCI with physical
training.)

I understand that in order to be certified as TCI trainer and to be permitted to offer TCI training,
I must pass the certification requirements during the Training of Trainer week. Attendance alone
does not qualify me to become a TCI trainer and train TC1 (Applies to all training.)

Participant’s Signature




Please print or type.

Candidate’s Name Position

Organization

Address

ity State/Province/County Zin/Postal Code

Telephone fax

E-mail address (mandatory)

Date on Your Training of Trainer's Certificate/T(I Trainer Identification Number

Supervisor's or Director’s Name and Address

I attest that I am physically capable of sustained, intense exertion and have no physical disabil-
ity or condition (i.e., recent surgery, back or knee problems, heart condition, obesity, pregnancy)
that would prevent me from participating in the restraint techniques and exercises {i.e., drop-
ping repeatedly to knees, supporting another adult’s weight) required in the Train the Trainer in
Therapeutic Crisis Intervention program. I understand that these activities are strenuous and I am
responsible for any accident that may occur during my participation (Applies to TCI with physical
training.}

I understand that in order to be certified as TCI trainer and to be permitted to offer TCI training,
1 must pass the certification requirements during the Training of Trainer week. Attendance atone
does not quatify me to become a TCI trainer and train TC1. (Applies fo all training.)

Farticipant’s Signature
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ITra n‘iﬂ'g"r;.0-..'-.Ir'aien:e-rfs Program

- This program mcludes an mmal assessment and planmng meetmg, the ﬁve day pmgxam and matenals
described below .

'Program Descnphon

A child in-crisis needs help What kind of help and how 1t is given makes a crucial difference between the
. child’ learmng ﬁ:om the experience or being set back.. Training of Trainers in Therapeutic Crisis Iriter—
| ventlon' TESENts 2 ¢r ists prevention-and intervention model designed to hielp staff assist children to leatn
e consttﬁctrve ways tor h;mdie feehngs of frustxatlon failure, angex and huxt In addltion physzcal mtervcn

and physmaﬂy restrain a young pr::r el ol 1f there isa szfety concem

- discusses safety issues and signs of distress in the child or young pexson _
discusses implementation and certification requirements and tests patt1c1pants for ccttlﬁcanon

. :Lequlrf:mcnts

o j;Matena[s o _
B iparits teceive a-frainct’s material contalnmg a complete cutrxculum two video tapes student work-
'book CD PowerPoint presentation, and testing materials to use in their direct training - :

ues Life Space Entervmwmg practice and physwal intervention: techmques p:actice, and L




ing of Tr mers Pr@gram

WEDNESDAY (contﬂ)'_ :

: Standlng I—Iold
- Team Restxamts B A
Small Child Restramt EEE
- Letting Go and Recovery'
500 S
. Sessmngaﬁr{fﬂarﬁngé o

_ IHURSDAY

I1feSpaceInterVIewmg PR ':": R Bt Close of .Prom:am .
Lunch '




_ dcn Workbo'ok CD PowetPomt presentatlen and testmg matenais o use in: their 'derCt trammg




DAY THREE,
o 8d5am




_Ihls program mcludes aiy mma} assessment and planmng meeting the ﬁve day program., and matetials '
' dcscnbcd below : L

' Pro _ar_n’Descnphon

‘or "uuﬁg pcrson A
o chddren and B

T 'IASSISI techmque that is useci to defuse a potenttaﬂy vmlent/ aggtesswe situation
‘Day’5 ' examines the dynamlcs of a temper tantrum, explains how to modify the Life Space Interview
R foz_prc-s_(:hool children; discusses implementation, and ‘tests participants for certification

' ;Matenais _ e .
Al 'tlcxpanrs wﬂl receive A comprehcnswc tramt.t 5 rnanual (refercnce and actum:y' gmde} smdent work-

' -boo .3 vxdeo tape and & CD PowerPomt presentation.




Providers

FRIDAY
9 00: At

=~ 'PRESCHOQL LSl

THURS DAY :

G0 ami - - : ‘
'SESSION 7- LIFE SPACE INTERVENIIONS

: ;_:-hmrh . R
'_._':SESSION 8--NONVERBAI SK LSAN__ s
- -3IASSIST L

SESSION 9: TEMPER T \NCE




' Program- .,__,escnphon :
“Thcrapeunc Crisis; [ntcrventlon for Family Care Providers” is based ori the TCI curncuhlm but has been'
O dults canng for chxldren mn, farmly settings Chalicnges that. fester and adopuve paxents face

DAY TWO

900 am o e
Managmg (_,hildrcns Behavmr AR
Life Space [ntetv_entlone_ Co

N [ Assist
Awarcness of the Environment Lunch
I Intcrvcntmn Apptoaches Temper Tantrums and Pzeschool LSI
Sommutication Skills Physical Skills Test
al Restmmt Practice. - Written Test

sion aa_’]oumed 5:00 pm Sessmn adjaurned




T 12 Day UpdateDemgmng Refresher Trai:ning--;;l.-'._._;-_ -

Ilns update is- dcsagncd to assist ce1t1ﬁed ICI trainers in designing and unpicrncnt‘mcr effcctwc and agem:y
specific TCI refresher training in Grdex to enhance individual and erganization performance * Factors that

facilitate: ssz transff:r md mamtenance WIH be dlscussed An f:ffcctwe format for- rep;escntmcr TCI mater 1als

o the update receive Teference nisateryal e

'Written I‘estmg
-5:00 pm o
" Sessioti ac@murmﬁd

DAYTWO

Coe0am
'."Refocus
Part t1c1pam: P

Lunch S
Participant Presentations .
Physical ! Skills R




cmotloml needs staﬁ’ may have when managmg aggress:va chents and w0
_‘ ta&' Cnszs events are dlfﬁcu}t fox staff membczs young people and the

1o as state : of functmnmg ata hxgher level than it was before the crisis began '[he post cri-
yonse’ model helps everyone involved learn from the CrlSlS fe.is also cssentlal for maintain-

- tht upexvxsor and

X ectatxons
visten in. the T¢h System o
b 1_515._‘_Smff/Agency Pex_s_pec,uve :

L.éﬁcﬁ "

Dm‘:ct Supervrsmn : Indident Review Practice
Immediate Responsc Incident RE:ViﬁW Wxth the Team
'Immcdlate Response Practice Closing

-5 0{} pm e S.OO_pm -

Session-adjourned. . -




1 ___-;fo:er'rneve-lo-pmematfi_jsa-brimsges

Prog_ _m:::Descnpf on

This updatc provides’ materials o assist staH n adaptmg TCI skills for chﬂdren and young people who have
o devdopmental disabilities such as autism, communication difficulties, and mental retardation. The material

- is designed o enhance thie core TClactivities Topics include: preventing agg tessmn and violence, hierarchy
' ] umcat" ’n settmg condmons and mggexs adaptmg che LSE fox young people with limited or no

ivity ghide, stident workbook

' Lunqh AEEE
- The Advocate’s LSL =
: b‘h'oosinga nterver

500 pm -
"Sessmn m{mumed




Ct Resolution o

: { va able to TCI tramers in tbe Umted i(mgdom and Ire--
o._ ave successfully compieted both updates: Desrgmng Refresher Training and The
Thls update will be offered in North Amenca in 2007.

ers vhohavesuccessfuﬂy Cornplet : e :tS.IIS Respame and
g_bie o att:end this one day updat .to apply for reccmﬁcatlon '




gal Concepts in the Use of Physical

“ONLY available to TCI trainers in the United Kingdom and ire-
completed both updates: Designing. Refresher Training and The
ate w:ll be offered in North Amenca in 2007.

w rof- th - various legal. concepts involved in usmg physmai restraint: Such concepts §
t punaples taught in ICI as they relate to best- practices Paxticapants will
sFessional conciuct agercy pohcy, rcgulations and laws) and the =

An cxpiananon of HCCESsAry components of neghvence 'nd ‘ow'

“the relovaris law, from which they will determme Whether an’ md.lVIdual
for 2 chlids mey, and 1f $0, to what extent Techmques mcIucie ptesentauon, '

- of the material presented in the day’s program. -

evel trainers who have successtully completed the Pait (, risis Response md )
dates are ehfnble to attend thxs one- day update to. apply-fo" ecertlﬁcatxon




co fJ[eted both updates. Desrgmng Refresher Trammg and the
.update wilt be offered in North Amenca in 2007,

verwhelmed w:th emot;ons and whose acnons are’ emotlon dnven By COH=
play pxoactivc aggremon are ac,tmg on thought pro(,csses Dnect care smﬁ need




EXHIBIT B



Final Report

New York State Title IV-E Foster Care
Eligibility Review
April 1, 2002 - September 30, 2002

Introduction

During the week of April 28, 2003, Administration for Children and Families' (ACF) staff from
the Central and Regional Offices and State of New York staff conducted a primary eligibility
review of New York’s title IV-E foster care program in Renssaclaer, New York.

The purpose of the title IV-E foster care eligibility review was (1) to determine if New Yotk
State was in compliance with the child and provider eligibility requirements as outlined in 45
CFR §1356.71 and Section 472 of the Social Security Act; and (2) to validate the basis of the
State’s financial claims to ensure that appropriate payments were made on behalf of eligible
children and to eligible homes and institutions.

Scope of the Review

The New York State title TV-E foster care review encompassed a sample of all of the title [V-E
foster care cases that received a foster care maintenance payment during the period of April 1,
2002 to September 30, 2002. A computetized statistical sample of 100 cases (80 cases plus 20
over sample cases) was drawn from the Adoption and Foster Care Analysis and Reporting
System (AFCARS) data which was transmitted by the State agency to the ACF for the period
under review. The child's case file was reviewed for the determination of title IV-E eligibility
and the provider’s file was reviewed to ensure that the fostet home or child care institution in
which the child was placed was licensed or approved for the period of the review.

The State provided payment and claiming information for all of the reviewed cases. This
information required extensive analysis and compilation for use in identifying payment amounts
associated with the review findings. Gaps in the payment o1 the claiming of payments were
identified covering periods during which children remained in care for some of the reviewed
cases. The State did not provide information that would petmit an analysis of whether the
payment amounts are in accordance with the applicable rates for the type(s) of setvice.

During this initial primary review, 80 cases were reviewed Thirty-one cases were determined to
be in error for either part or all of the review petiod for reasons that are identified in the Case
Record Summary section of this report. Since the numbet of error cases exceeded eight, the ACE
has determined New York State not to be in substantial compliance. Therefore, pursuant to 45
CFR §1356.71(i), you are required to develop a Progtam Improvement Plan (PIP). Once the
State has satisfactotily completed the PIP, a secondary review of a sample of 150 foster cases
will be conducted.



V1. Ineligible Payment — Title IV-E foster care maintenance assistance payments may only
cover the costs of providing certain items encompassed within the definition of this term.

[Statutory Citation: 475(4); Regulatory Citation: 1356.60(c)]

One (1) case was ineligible for FFP based upon documentation establishing that the service
provided was therapeutic counseling. This item of cost constitutes the provision of social
services and is not allowable as a title IV-E claim. The payment was classified in the State’s
automated system as “Type 63 — Additional Per Diem”.

Areas of Strengths

In this section we have identified the areas of strength Undet each heading we ptovide the
statutory and regulatoty basis, and the specific results from our review.

Safety Requirements of Provider - In all cases where the State opts out of the criminal records
check requirement, the licensing file for that foster ot adoptive family must contain
documentation that verifies that safety considerations with respect to the caretaker(s) have been
addressed. In addition, in order for a child care institution to be eligible for title IV-E funding,
the licensing file for the institution must contain documentation which verifies that safety
considerations with respect to the staff of the institution have been addressed [Statutory
Citation: 471(2)(20), 475(1); Regulatory Citation: 1356.30]

Safetv requirements for foster/adoptive family homes when state has opted out of
criminal records check

The review indicated that in all foster family home cases reviewed the file contained the required
documentation verifying that the safety consideration had been addressed for foster care
providers. Specifically, it was determined that the State-required criminal records check had
been conducted for all foster home cases reviewed and any concerns teviewed.

Safety requirements for staft/caretakers in child care institutions

Concurrently, the review also indicated that in all institutional cases reviewed the file contained
the required documentation verifying that the safety consideration had been addressed for
staff/caretakers in child cate institutions.

Disallowances

The review included a sample of 80 cases. The sample was drawn from a universe of cases that
received at least one title TV-E foster care maintenance payment during the 6-month AFCARS
period of Aptil 1, 2002 to Septembet 30, 2002. Based upon the results of the review, the State of
New York has been determined not to be in substantial compliance, Thirty-one cases were
determined not to be eligible for funding under title IV-E foster care. Therefore, a disallowance
in the amount of $806.,811 in Federal Financial Participation is assessed for the period of time
that these cases were determined to be in etror through the end of the period under review fot
foster care maintenance payments and administiative costs.




Vicki Wright

Junius Scott

Carolyn Baker
Evelyn Torres-Ortega
William Meltzer
Maria Vazquez

Shari Brown

Sharon Morris
Nancy E. Griffin
Kerri Barber
Susan Burns
Jamie Dombroski
Sharyn Liebman
Veronica Lynch

Janice Mc-Govern-Johnson

Mike Ginock

Chuistine Heywood
John Conboy

John Murray

Tina McCarthy
Art Ambuhl

Mary Collier

Review Team Members and Coordinators

Children's Bureau, Washington, D.C.
ACF Region II
ACF Region Il
ACF Region II
ACF Region 11
ACF Region I
ACFE Region [1

OCFS/DDPS Home Office
OCFS Albany Regional Office
OCES Albany Regional Office
Albany County DSS

Fulton County DSS

New Yoik City ACS

OCFS Finance

OCES Finance

OCEFS Finance

OCEFS/DDPS Home Office
OCES Finance
OCES Finance
OC*YS Finance
OCFS/DDPS Home Office
OCFS/DDPS Home Office
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Subj: RESPONSE TO HANDLE WITH CARE-BEHAWOR MANAGEMENT'INQU]RY: CRISIS
INTERVENTION ‘
Date: 8/10/2005 10:26:46 AM Eastern Standard Time

From: iscott@act hhs.gov
To: Lawsomesq@aalcom .
CC: mhtggms@acf hhs.gov, bandrews@act. hhs gov, sbrown@acf hhs.qov, JSCOTT@ACF.HHS.GOV,

dLin@acfhhs.gov, wmeltzer@act hhs.qov: mgumtana@acf hhs.gov, etorres-orfega@acf hhs.gov,

mvaz uez acf hhs oV

Ms. Ad!er

fam pleased fo provide a.response to the pc’aiic‘y' question you raised in your e-mail
message dated June 28, 2005 as followa R ' o

wneth ' s:ay’menﬁs for trammg m cri51s mterventson {a.tk a. “restramt“]

rivate voluntary agencies are. allowed expenses that New York
\_pp y for eimbursement undér Title 4-E Fe" _ger Care grants

u Policy" Dms:qn in Washmgton we are
r fermahq and re?t‘erence.

8 : : perform a partxcuiar
et resmbursable,,aﬁhotigh training that provides general
S 1 _hat ngﬁt appropnafe!y he movnded toa

abfe, we_wautwt_o ciafrify who can be tramed tmder the
ronly claim ¢ f.l’en{ E traini ds at the 75% Federai '
: of t ency or individuals -
ency* Furthermore, the State is permitted
te agency employees under contract with
w a ns for the State. Otherwise, the State may
arm f“or :my funds, adm:mstratwe or iraimng, for the purpose of training private
agency employees

| hope that this is helpful to you. If you have questions, p‘leaée let me know.

Junius Scott
Program Manager

Youth and Family Services Division

A3 A ) 1 - 4 e e - e . —




it ot

Office -of.-s_'-t__é;__fé"i-and Youtﬁ Programs
Admi_r_iis_tration for Children and Families
26 Federal Plaza - Room 4114

'New:?urk, New York 10278

(212) 264-2890, ext. 145

. FAX:(212) 264-0013

Wadnacdau Aungnct 10 2005 Amarica Dinlina: T aureamaen

Page 2 of 2




EXHIBIT D



-I%noe HRICRANDUH OF AGRERMENT P
i bet | Uuo ‘f??
// HEW YORK STATE DEPARTMENT OF SOCTAL SERVICES
‘I' .
ad

CORNELL, TMIVERSITY
on behalf of its Statutory Colleges
GENERAL TEIMS '

#e

This Nemorandum of Agreement (M03) entered.into as of this 1st day of.

-omﬂz%4mmmmyﬂmmmummsmm,am

York State goverrment agency located at 40 North DPeard. Stxeet, Albany, New
York 12243 (Department) and Comell University, a not-for-profit, _

e&mtiomlinstiumimandthehmﬁllwﬂsrantinstimmofﬂmstzte
jmoxpomtedmﬂ&rdmp;ter'SBSoftmlmqflsssofthestateofNeWYork
(University), acting on behalf of its statutory colleges. This Memorandum
ongreensﬂmS&tsforththemﬁemtarﬂi:gofthepartiesinmlationtothe

1. Pu.trposeofthem:aaﬁmof?.gmnt
The parpose of this MA is: .

.Ebmyoutﬂlemtentofﬂmpartieswimregamtooptjmizing
procedures for' funding and administering a variety of Federal and
University supported, State-sponsored sccial services training programs
in the pursuit of the parties’ common public service momdate;

To implement the requirements of the State Cperations Budgets begirning
ﬁthtmseofthehﬂgetenactedbythestagtelegislatn‘ein_M4and
extending in support of future state budgets,. subject to appropriation
ofthefmﬁs.mc&arytos@portﬂxeactivitiwmplatedmﬂerthis

Ebsetformtheagreenmztofthepartieswiﬁlmgardtoead:party's
respective responsibilities and obligations in maintaining and improving
effective fiscal administration and cperaticn of these training programs
at selected statutory colleges housed at Cornell. _
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Cooperaticn of All Parties and Incorporation of Appendices, Work Plans,
and Budgets
The Department and University shall fully cooperate in the
implemeritation of this MDA and, subject to all applicable legal
requirements, pledge to continue their cooperation to carry out the
public purposes set forth herein. Both parties agree to use their best
efforts to carry out the programs as described in such work plans and
budgets as may be approved under this MOA and subject to its texms.
Both parties additionally pledge to use their best efforts to carry out
the requirements of the following, which are incorporated into and
caxp:'isaﬁﬁsmainthsfolladngm'ofprecedem:

Appendix 3, Standard Provisions of Department of Social
Services Training Services : '

Appendix B, Affirmative Action Definitions, Bvaluation
Requirements, and Curricuium Development.

University as Agent Oversceing its Statutory Colleges under the Gemeral
Trustees

Supervision of the state Uriversity

Article 115 of the Omsolidated Bducation Iaw of New York State codifies
the Charter of Cornell University as mmended over time from.its originai
enactiment by the New York State Iegislature under Chapter 585 of the
Laws of 1865, Purewant to Article 115, the University is responsibile
for the management and fiscal administration for all education,
research, extension teaching and related public service, including,
specifically, training programs which are carried out at the state—
funded colleges housed and operated at the University under the general
supervizion of the state university trustees. ¥t is understood and
agreed by the parties that the University does not have pufficient funds
avaﬂabletoﬁﬂlyﬁxﬁthetminhgmngramsvmidlaremesubjectof
this MoA. 'Iherefore,t}mpartiespledgetodiligenﬂyemrci.qeevery
effbxttoseusreallrmessaxyreviensamiappmmlsasexpediﬁnnslyas
possible, but in no event later than the start date of seivices as
specified in work plans and budgets incorparated hereunder, with the
possible exoeption of the first year of services provided under this
MOA.

Work Plans and Budgets
4.1 submission of Work Plans and Budgets

The Unjversity agrees that separate project work plans, Incduding
assoajated project budgets, shall ba submitted to the Department
foreamtraimrgprogramtobecmﬂmtedbya,stamtoryoou@eof
the University. Project work plans must be campleted in accordance
with the terms of this MOA and as applicable, instructions and
formscmmjnedinthenepartnmzt'sammaln_equestfcnmoposals.
Subject to’ Departwent approval, work plans and budgets shall be
cumpleted in accordance with Department and University discussions




5.

4.2

5.1

-.3—

fordlgbingorspecialpmgraminfulfillmxtofﬁzepartie;
statutory missions. pmjectqoﬂcglgas, budgets, and their

Modification of Project Work Plans and Budgets

ijectworkplansarﬂ/orpmjecthﬁgatsmybenbdified@mﬂm
mitual agreement of the Department and the Universit « Such

Department approval. Modifications in excess of
ten (10) pemat,asm]las.pezsmnl,stafﬁzgpm,a_ndmk
p].and:angesm:stbeccmpletedarﬂappmved ‘accordance with the
instmctims,azﬂfmascontaimdinthenepartme:t'ﬁ "Training
Catract Operations Mamml.” The Department will notify the -
University, in writing, of budget modification approval, or, also
in writing, of disapproval and particularize the .reasons for such
disapproval. The gross or xeimbursed amounts of modified work

plans may not be increased,

Funding

‘The following Punding provisions shall apply to all approved

progrars unless alternate funding provisions are negotiated and
agreed to by both parties to this M. ‘.

Total Approved Funding Ievels and Budget Formats

- Ths total amomnt available and reinbursable for specified federal

5.2

ﬂscalyearsdmallbesetfarminead:pxtposedmﬂcplmam

Advance Payments

As long as this MOA is in effect, the Department shall advance
payment to the University up to 25 percemt of the total _




-
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reinbursable amount of each training program ed for the Fiscal
year. These advance payments will be made via standard voucher.
'ﬂmeadvammybepmoessadbyﬂxeve;mmmztupmﬂleﬁm
gpproval of this Mo, each work plan and associated budget, and
receipt by the Department of properly executed State Standard
Veuchers (Ac-92), in a form acceptable to the Department amd to the
Oamptrollexr of the State of New York. '

mlyinterataccméadmﬁnﬂspaidtothemivamitybythe ‘
Deparbnentishallbedeeuedtobethemtyofmeneparumtazﬁ
shall either be credited to the Department at the closeout of the
rrogram or experxied on additional services provided for the
program,

» Inthe event elther party terminates the MoA ox any training
program included in it, prior to its expiration, the University
agmtoreﬁnﬂtoﬂ:evapaxhnmt.imnedjabelyanyadvmbalame
related to the terminated training program then cutstanding, eept
for funds required for outstanding cbligations. Such refund will
bemadeassomaspracticablehxtmlmgerthanmdays followirng
ruticeoftermmatimtomowforrecmcﬂiationofdxtsmﬂirg

chligations. '

5.3 PRepayment of Advance

The 25% advance payments to the University shall ke -
craditing, infwrequalmmts,theadvanceagairstthe_sth, oth,
1oth and 11th standard vouchers. If the ambunt of any monthly

6. Monthly Expenditure Report and Certification
6.1 Monthly Bxpenditure Reparts

Within thirty calendar days dfter the end of each month for which
ﬁﬂshmis-ineffect,'theunivensityshal;mitboﬂ:e '
Department a properly executed State Standard Voucher (AC-92)
setting forth the University's billing of expenditures for each
beewecutedhyanauumizedofﬁcial-ofthemivemity. Each
voucher and expenditure summry shall identify by major budget -
category the gross program costs for each wark plan, reimhnsable
amomnts, and any non-Federal matching funds which shall include the
Departmentts adninistrative fee. Final vouchers shall be submitted
to the within ninety (90) days of the completion or
termination date of each program work plan. '

L}




6.2

6.3.

10% Withhold .

The Department reserves the right to withhold up to 10% of the
minhmsableammtper'txainhgpmgrmassewrity for the
thﬂzl,mletimofsmiwémﬁerﬂdsbmmmmmwith
ite temms. Saidammti‘pbepaidtothamiversityupmreceipt
ardappmvalbytheDepartment.ofa}J.reqtﬁredreports,all
products of the projects, a fimal billing of experditures, and the

Designated Payment Office

metmivemityagreestomﬂ:mitallstazﬂardmm'claimfcm
billing experditures for reimbursement and processing to the
Desigmated Payment Office which, for the purpose of this MA, will
bethéDapartuent‘sOfficeofEmnResamDevelopnmt. Tha
Depazhmtaqresto‘ahaitallpam:tsinmlatimtothismm
the Iniversity's lock box address at P.O. Boor 1354, Albany, NY
12201, .

Disaildhvances and on-Site Andit

7.1

7.2

7.3

Basadtpmﬂlejnfcmmtimpravidedhythemversitymﬁxe
expenditure ts-as&sc:ibedinSectimG,theDepazhmtnhy,
to the extent expenses claimed by the University are not in
acooxdamewiﬁlﬂmetennsofthismh,assesstijpmgxam

The Department shall notify the University of the adjustments,
disaliowemces and disapprovals in writing, and such notification
shall set forth the applicable reasons. If applicable,
disallmancesshaumtbemadebyﬁmnepartmmttoﬁxeﬁnaj
clnsarwtvwdxermﬁe&nadvmm:ntim_ismdeinwritﬁgtoﬂxe
University. The University will then be given the i
epporumitytomﬁpmﬁ‘toﬂmereasomforﬁnpmposeddiaaum
before the voucher is processed for payment.

Federal Disallowances

disallowances relating to training programs under this MO from
memmmmbstothemﬁversltytoummm
disallmancasareforexpemesclajnedtyﬂxemiversitymtm
acooriance with the terms ofthis.bhhmmticetothetmiversity

The University shall permit Depariment staff, on dates mrtually
agreesble to both parties, to perfom an annual cn~site audit of
source documents supporting expenditures reported. A1l source
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doamﬂsmallbemdareadﬂyavaﬁahlebyﬂlevnimsityfwm
by ths Department during the avdit. The University will also allow
the Department to initially review the University's processes and
procedures for intermal anditing and billing of Department
qunsomedprojectsmdgrﬁus-mhatﬁxabegimﬂng‘cfeadﬂm
pexdod. ' .

B.Diéputm

If a dispute arising out of this MOA cannct be settled through
regotiation, ﬂmparti&sagreetosubnitsu&disputetotheﬁxector,
bivision of the Budget, who has Jurisdiction to resolve matters _
affectirgstateﬁnamialoperatimsmﬁ&smﬁtoabidebyanyaﬁmd‘
rendered. '

»

9. Changes

ﬂhism&myhenndifiedornybywritt@amﬂnentsiglmty authorized
zexmeaetmativesofﬁienepaxmmmmﬁversity; R

10. Miscellaneocus
10.1 Partial Tnvalidity

Ifawtemor-ptvvisionoftbjshm,ortheapplimtimofaw
temorpmwisimtoanypemmorcim:stameshall,_toaw
extent,beheldinvalidormmfm:ceahlebymymzrtor_ .
administyative authority of capetent jurisdiction, the remainder
ofthjsma,orthea;plicatimbfmmtmm: ion to
persmsorcimmstamesd&zerthanﬂmeastowhidxitisheld
axrimmmfoxceable,sma}lrntbeaffectedazﬂdaﬂbevalid
atﬂmfmeabletoﬂaemctent'permittedby)m. '

10.2 Paragraph Headings

Ibisr-mdlallbegavemedhy,arﬂcmsmledinamdrdé\meﬂm,
the laws of the State of New York, and Federal grant requiremerrts
set forth in 45 CFR Part 74.



10.4 Notices

Unlessothexwisespecifimllygr?vided.inthisma, any notice by a
party to the MOA must be in wiiting, gigned by the party giving it,
and shall be served either persanaily, by New York State messenger
,sarvice, or by mail addressed as follows: : ‘

To Department:

Director

Office of Contract Ma

Department of Social Services
- 40 North Pearl Street

Albany, New York 12243

o University:

Director

Office of Sponsored Programs
Cornell University

120 Day Hal: -~
Tthaca, New York 14853

mmticesbeccueeffectiveonlymenreceivedbyadiressee.
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mmmsoftheinbentofﬁleﬁarﬁeshemtotow@emtewimmmm' _

mmmthepmpfﬂwhm-mﬂnmstatedmm the parties
‘have signed this MOA as of the date first above written, !

DEPARIMENT' OF SOCTAT, SERVICES

h)}f. MA,J s GCi23 100

Offi Contract Management
DIRECTOR "
OFFICE OF CO:TRACT MANAGEMENT

By:AJQ—-W r#«—\——-

b/ Lowe \ f

D » Office of Sponsored’

&oms ‘ { -

S5

A.-
3

i




APPENDIX A

- Standard Provisions of
Department of Sccial Sarvices
Training Services Agreements

anttometernsofthismandmofm:ea:mt, it is mibualiy
understood that the following Standard Provisions will be incorporated to

(c) e University shall prepare, in a formt prescribed in the
Departient's "Praining Contract Operations Mamal,”  quarterly Yeports
descﬁbingmrkperfomameatﬂpmvjdhgammmfmatmas my he

an project activities, including three (3) copies of all training
materials euch as curricula, instructional materials, worksheets, handouts,
reprints, exercises, assessment instruments, and any other matérial used in
the learning process. The University shall maintain in its om record, for
revisw by the Departwment, a trainee list for each specified training
activity. T : ]

In addition, thamiversityshallpmpaminafomtmibedby
tmtbpartme:maqxarterlyrepcrtdescxibingt}neffortsof the University
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(d) The University agrees to submit plans for each specified
activity to the Deparhtment for review and advance approval vhich conform
with Department program dbjectives and priorities. Such program plans shall
ke submitted to the Department thirty (30) days prior to the implementation

of training. ,
2. Persomne] and Affimative Action

(a) Itisﬂxepolicyofﬂnnanmmtmemxragefhe,e@laymmt of
anli{‘:ied_ appli s/recipients of public assistance by both public

will be expected to make best efforts in this avea. The Departwent may
require the University to demanstrate how it has complied or will comply

(b) The University agrees to camwply with the requirements of the civil
ﬁgﬁtsﬂctofb&asamaﬂed,theﬂgeﬁ&cﬁmﬁnﬁmﬁzploymﬁﬁctofma
as amanded, the Federal Rehabilitation Act of 1973 as amended, and Evecutive
Order No.- 11246 entitled "Equal Erployment Opportbunity® as amended by
Execittive Order No. 11375 and as suplemented in Departmert of Iabor
Requlations, 41 CFR, ©DPart 60, and to dbserve all applicsble Federal
regulatims_caztainedin4S_CFR,Part84,'ard28CFR,Part41. c

(¢) The University shall adhere to and implement fully the
nondiscrimination policy of the Department  as it relates to affimmative
action, equal employment opportunity, and the utilization of minority
business enterprises and minority camamity-based organizations. :

(d) 'The Univeisity agrees to designate a college-level

hﬁivid:alﬁhcsemspmsibﬂityshanﬁbe'todevelepaxﬁ implement for the
i Programs utvler this MOA, an affimmative action plan acceptable to
t}n - . h :

(e) The University shall possess and coamply with an Affiymative Action

Plan for the training programs under this M which is acceptable to

Department prior to the effective date of the ammual wark  plans. The

defineq in Appendix B); liaison with cammnity-based organizations; proposal
ining minimm workforce levels for project duration; procedures
for preparation and sibmission of pericdic affivmative action reports; and
procedures for artreach to solicitation of Minority Business Enterprises
(MEEs) as subcontractors and vendors of this project.

(£ Ehethiversityrepresentsarﬂagreesttatmthedateofﬂméamwal
camencemant of sexrvices under this Moa, the staff performing the work will
be as set forth in the project work plans. In addition, the Undversity will
adﬁmﬁun@armmtimﬁjatayofwmidmwmmiyﬂSWfi@

'Planduﬂrgthetemof%dta:mlmkplan.
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(9) The University will use their best efforts to employ, where

e, of public assistance and care, as that term is defined

inSectimZ.lBofﬂxeSocialServicwIawofMYorkState, in accordarica

with their staffing plan. The University will document this in their
quarterly and final reports. '

(i} The University will identify for priorappﬁmalofthebqaartm&nt,
inwriti:g,ﬂaapersm(s)vamwillbemquwiblefcrdirecthgthem
be dore wnder the University contract as well as other principal project
perscmel. Ro change ar substitution of any such project personnel will be

3. Sukcontracts
(a) memivemitymnmtenter'ﬁmoanymts(asdeﬂm in
tha Department's Guidelines) for the performance of the dbligations

() ItisﬂleDepartmaxt'spolicy,pmmtoEmemtiveOrderNo. 21,
to Ie@lhaomrtmctoxstomﬂ@rtakeeffectiveafﬂmtlveachmeffoxtsto
atme,mempossible,thautilizatimofmhmjtyandwm-mmms

as subconitractors, vendors, suppliers (hereinafter referred

aubcontracting activity, as defined above, -if any, be awarded to
enterprises.. :

4. General schedule and Paynent

(a) Eachxmstfcrpaymamsﬂmittedbyﬂzemﬂversitytaﬁm
Degartment shall be supported by accomting records maintained at the
Umversity's places of husiness which shall show time or level of
effart e:@ezﬂedbystaﬁnaﬁ:ersforv&ﬂd:m&zmqﬁsitimaremhnitted,




H -4_‘>

the University in support of project es. accounting records
will be available to the - They shall be retained by the
University and kept acmrdinqtogmmny.acceptedaca}nﬂ:ingprilnipleﬁ

(b) The University shall not sulmit to the Departwent any claim that
haspmvimslyhempaideitherbymestateorbyotherﬂmmgsm.

(¢) The University agrees to cbtain prior written approval from the
Department for conference and seminar atterdance.

(D Ihe University agrees that funds received from other sources for
services alreadypaidforbythestateshallbexeinhlrsedtothe

6. Information Access

Officdals (including auditors) of the United States Departmert of Health
and Human Sexvices, the Conptroller General of the United States, the state’
Department of Socdal Services, the State Division of the Budget, and the
Office of the State Captroller, or their dnly authorized remresentative,
shall,_bavemtoandthexigfrttoeommh;earnybodm, documents, papers,
and records of the University imvolving transactions related to this MOA.

n lmmer, that if themxivarsityshallentermwditimai
with the Department, the University shall have the right to
renegotiatethecmtimedmeofthee@im.
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Consistent with Department policy, the University will use their best
efforts to safequard the confidentiality of all information utilized by o
in the possessicn of the University under this MoA where such information is
subject to Federal and State confidentiality statmes and requiations. The
th)iversitytepresmtsmﬂagmatoprctx_acta:ﬂmintain.tln confidentiality

9. Terminpation

(a) This MA may be temminated .bymmalwrittmagremmtéfﬂn
parties to the M. :

(c) This MOA may be temminated by the University or Department for
cause or upon the failure to comply with the temms and conditions of its
agreemont, that notice specifying suwch cause or failure is
provided. Such written notice shall be delivered as follows: )

Director, Office of Sponsared Programs
Cornell University
120 Day Hall
Ithaca, Newr York 14853

Director, Office of Contract Management
Department of Sccial Services

Such temnination shall be effective immediately upon receipt of such
notice,  Under the temms of the MOA the University agrees not to incur new
dbligations "or to claim for any expenses incurred after receipt of the
notification of temmination. ' :

mvailable,thenepaxtnmtshaudeanﬂﬁs}mteminataiimnediately. The
Departwent: agrees to give timely notice to the University in the event of
temmination under this = paragraph. If the initial notice is oral
notification, the Department shail follow this up imediately with written
notice, ﬁaenqxaxuentwﬂlbaohligatedtopayﬂmmivemitleyforthe
expenditures wade and dbligations incurred by the University wntil such time
as notice of termination is received either orally or in writing by the
University from the Department. . : : '




10 Additiona) Zssurences

(a} the University will comply with ail applicable standards, orders,
or of Sectiom 306 of the Clean Alr Ack, 45 USC 1857 (),
SectimSMnfﬂ:eCleanWaterAct(ntEcha), Executive Order 11738, amd
Envirommental - Protection Agency requlations (40 CFR, Part 15). ‘The
University shall report violations to the Department  and to the United
States Enwirormental Protection Agency, Assistant Adwinistrator for
Enforcement. '

(b) the University will be bound by the temms and conditions of the
Affirmative Action Definitions, Evaluation Requirements and Qmxiculum
Dave]mtassetforthinAppaﬁixB, . .

(d) the Department and University shall recognize applicable mandatcry

(e) the University agrees to comply with the Department's requirements
for project implementation, payments, charges, veporting and evaluation, as

" set forth in the Department's mzallyismedttahﬁngmmalentit;ea,

"ﬁaimmmactmm;“arﬁwinbeﬁmmtesardmym
modifications to such marmal, shall be mitually agreed to by the Department




 APPRNDIX B

I
AFFIRVATIVE ACTICN DEFINITIONS

For' the purpose of this M08, the following definitions shall apply:

1.

Minority Business Enterprise. Ay husiness enterprise which is at least
fifty-one percentum owned by, or in the case of a publicly owned
business, atleastfifty-meofthestodcofﬁhidzisamedby,_citizms
or'pemarmtmidentaliepsmazemack,-ﬂispmﬁc, Asian and Pacific
‘Islander, or Mmerican Indian or Alaskan Native, and such avmership
interest is real, substantial, and contimuing. The minority and women-
owned ownership must havearﬂex'ercise,theauthoﬁtytohﬁepaﬂenuy
canttrol the business decisions of the entity :

Women-owned Business Enterprise. Any business enterprise which is at
least fifty-one percentum owned by, or in the case of publicly owmed
rginess, atleastﬁfty*mepemenhnn'ofthestod:ofwhidljsmw
citizens or permanent aliens who ave women, arnd suwch awnership interest
isreal,substantialamm‘ltinﬁrg. . '

For the purposes of this MOA, it is understood that the Gefinition of

protected class is:

‘Iegglly iGentified groups that are specifically protected by statute

against employment ~discrimination.  Protected class  encompasses
minorities, women, Vietnam Bra Vaterans, disabled persans and others by
vixtmsofthelawcmcmrtdacisimsmterpmtingﬂmlaw.

Deinitions of Specific Categonies of Protected Class:
1. Ethnic Categories

3.

- Black (not of Hispanic Origin) = a person having origins in any of the

b]ackiacialgxmxpsoﬁﬁleerigmalpeoplesafmim.

Hiepanic - a person oflie:d&mn, Puerto Rican, Dominican, Quban, Centwral
or South American or either Indian or Hispanic ovigin, regardless of

Asian or Pacific Jglander - a persan having arigins in any of the
original peoples of the Far Fast, Sautheast Asia, the Indian
subocntinent, or the Pacific Islands. This area includes, for example,
China, Japan, Korea, the Philippine Islands, and Samoa. _

Native American or Alaskan Native - a person having origins in any of
the original pecples of North Averica, and who maintains coltural
identification through affiliation or commmnity recognition,

Disabled Persan - any person who (a) has a physical or mental impadrment
that substantially limits one or more major life activities; (b) has a
recard of such Impairmments, or (¢} is regarded as having such an

Vietnem EBra Veterans - any person who was in active Military Service
between Jamary 1, 1963 and May 7, 1975.
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/ CHRD has developed a set of minimm evaluation requirements to ensure
ffﬂiatﬂatimelymﬁm;iableinfomtimisreportedtomandmidz will
allow for the congoing Improvement of training. The evaluation
should comprehensively and dbjectively assess the effectiveness of the
trainingarﬂv&xetherormtthenajortxainirgdojectivasweremt.

We recogmize that for same courses, some of the evaluation requirements
may not be applicable. Accordingly, alternative evaluation proposals - from
contractors  will be considered; however, requests must be made in writing
ard approved by COHRD, ‘These evaluation requirements represent minimm
requirements which may be supplemented by either the. contractor or CHRD.

frequentlyutilizedforthatmeoftrainitgmftm, and are not intended
tomtr:ictoontzactor,sintheir evajuation strategies.

mathertbatleaxningirmmhmasaihmledge,ihpmsldlls, or tha
mdification of attitudes. It must also include (3) follow-p study to
assess the value of the training to  the agency or agencies whose staff
receives the training, ﬁhjs_slmﬂdeiﬁxer'inmvejobpezfommorprmide
measiable cost savings or both. B

The following is a listing of the minimm evaluation yequirements for
all training coriculum and are subject to the same prior review ard
approval process. In addition, CHRD may pariodically conmduct an
Stmyoftraizmtoassessﬂneinpactoftrainm;mjobparfomm.
1.Apost~coutsetrainéereactiquestimjzeisreqiﬁxaiforall

perticipants in every course.

2. Apme—arﬂpoet-tatoftmineehmledgemﬂxesubjectmtter'
presented is required for all courses offered three or more times. 7

3. a ninety-day follow-up gsanpieoftxaﬁ:eesamsmervisorsbo;assa;s_'
courses offered three or more times. The hasic evaluation metindblogy;_ _
inclading a valid sampling plan, for accamplishing this must be inciuded
in the proposal, -

4. A complete evaluation of all courses campleted during a quarter must be
included in the quarterly report for that perdcd.

5. Each proposal must inciude an evaluation plan describing how these
aretabemtforalltrairﬁngoawjen_adbythegmposal.

6. Contractors should contimally assess the training amd evaluation
effortstcensureﬂ)atﬂ:eyadequatelyaddressﬁietrairﬂmcbjwtim.

- Evaluation instrnments are comsidered part of any training curriculum
mﬂaresubjecttoﬂaesane-pxicx-reviargrﬁamrpvalp;ocess.
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mmﬂmmwiﬂxthebm,jalltmhﬂrgmiaﬂtmmmmﬁamm
GHED prior to the implemertation of the training. When sulamitting curriculum
for OHRD review ard approval, the following format should be used. This
information should be campleted for each session in the training coursa,

Raticnale

~ List the specific dbjectives for the session in question.

~ Fhrase the objectives in behavioral tems, stating what new skills,
knowledge or attitudes trainees will be able to dewchstrate by the end
of the session, and how they will be demonstrated.

- .
—dmrtifftﬂnekayomlceptstobepresamedmﬁpznvideanqrtlim
indicating the sequerce of their presentation. :
Methods/Activities
- Describe in detail the trainivig methods and group  activities to be
used during the sessiom, e.g. role plays, stall group discussions,
~ Provide the time allotted for esch activity.

--Hwideabopicmtlimfor'lecbm- :
~ Provide focusing questions to be used with £ilms, ~group discussions,

— Include samples of any materials to be distribated during the session,
©.9g. worksheets, exercises, reading material.
Resources
= Include a bibliography of resources utilized during the session's
devalogment, :lncludizx; names of consultants when appropriate,
Evaluation '

-Prwideacopyofﬂleevaluationinstrmnentstobeusedincmjmim
with the training. _




EXHIBIT E



CIVIL SERVICE LAW § 161; EDUCATION LAW §§ 350(3), 352(3), 353,
355, 357, 3%0, 5701, 5711, 5712, 5714, 5715; EXECUTIVE LAW § 310;
PUBLIC OFFICERS LAW § 73; RETTREMENT AND SOCTIAL SECURITY LAW

$ 40; STATE FINANCE LAW §§ 5, 53-a, 112.

Agreements between state agencies and Cornell University to
procure academic services from the statutory or contract colleges
administered by Cornell should be regarded as contracts between a
state party and a non-state party.

September 14, 2005

Alan P. Lebowitz Formal Opinion
General Counsel No. 2005-F2
Cffice of the

New York State Comptroller

110 State St.

Albany, New York 12236

Dear Mr. Lebowitz:

In a prior opinion of this office, we concluded that two
state agencies cannot enter formal contracts with one another,
but can execute memoranda of understanding to memorialize
substantive aspects of interagency agreements. See 1980 Op.
Att’y Gen. 81. You have asked whether, within the meaning of our
pricr opinion, agreements between state agencies and Cornell
University to procure academic services from Cornell’s “statutory
cr contract colleges” (“Statutory Colleges”) . should be regarded
by the Office of the State Comptroller as memoranda of
understanding between two state parties or as contracts between a
state party and a non-state party. Because the governing
statutes and case law emphasize Cornell. University’s autonomy
over the administration of the Statutory Colleges with respect to
academic matters, we conclude that such agreements should be
viewed as contracts, not interagency memoranda of understanding.

BACKGROUND
A. Cornell’s Statutory Colleges

Cornell University is a private institution incorporated
under article 115 of the Education Law. See Education Law
§§ 5701 et seg. BAmong its eighteen academic units, Cornell
administers four colleges pursuant to specific statutory
directives and contractual agreements between Cornell and the
State. These statutory or contract colleges, which are situated
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on Cornell’s campus, include the N.Y. State College of Veterinary
Medicine, the N.Y. State College of Agriculture and Life
Sciences, the N.Y. State College of Human Ecology, and the N.Y.
State Schocl of Industrial and Labor Relations. See Education
Law §§ 5711, 5712, 5714, 5715.

“Statutory or contract colleges” are defined by the
Education Law as “[clolleges furnishing higher education,
operated by independent institutions on behalf of the state
pursuant to statute or contractual agreements.” Education Law
$ 350(3). Although operated by independent institutions, they
are part of the system of the State University of New York
{"SUNY”), see Education Law § 352(3), and thus subject to the
general supervision of the SUNY trustees, see id. §§ 355(1) (a),
357,

The Court of Appeals has noted “the hybrid statutory
character” of the Statutory Colleges, describing them as “unique,
sui generis institutions created by statute — public in some
respects, private in others.” 3Stoll v. N.Y. State Coll. of
Veterinary Med., 94 N.Y.2d 162, 166, 167 (1999). Under the
governing statutory scheme, “Cornell has significant autonomy
over academic activities at the colleges but is accountable to
the trustees of the State University of New York and other state
agencies for the manner in which public funds are expended.”
Alderson v. N,Y. State Coll. of Agric. & Life Sciences at Cornell
Univ., 4 N.Y.3d 225, 227 (2005).

Cornell has been expressly authorized “as the representative
of the [SUNY] trustees” to administer the Statutory Colleges

as to the establishment of courses of study,
the creation of departments and positions,
the determination of the number and salaries
of members of the faculty and other employees
thereof, the appointment and employment
thereof, the maintenance of discipline and as
to all matters pertaining to its educational
policies, activities and operations,
including research work.

Education Law §§ 5711(2), 5712(2), 5714(3), 5715(6). The SUNY
trustees must approve the appointment of the head of each
Statutory Ceollege. Education Law § 355(1) (e).

The Statutory Colleges are supported in part by public
funds. Alderson, 4 N.Y.3d at 227. Pursuant to the statutes
governing each college, the SUNY trustees “maintain general




supervision over requests for appropriations, budgets, estimates
and expenditures” of the colleges. Education Law §§ 5711 (3),
5712(3), 5714(4); see id. § 5715(6) (c). All monies received
during the course of administering a Statutory College are kept
in a separate fund and are to be used by Cornell exclusively for
that college. Funds appropriated by the State for a Statutory
College may be expended by Cornell “upon vouchers approved by the
chancellor” of SUNY, or by such person as the chancellor shall
designate. Education Law §§ 5711(3), 5712(3), 5714(4),
5715(6} (¢) . Cornell must submit an annual report to the SUNY
trustees containing a detailed statement of the colleges’
finances, and must consult the SUNY trustees regarding tuition
for the colleges. Education Law §§ 5711(4)-(5), 5712(4)-(5),
5714 (5)-1(6), 5715(6).

Additionally, although Cornell has custody and control over
the buildings, furniture, and other property furnished by the
State for each Statutory Colleges, such property remains the
property of the State. Education Law §§ 5711(2), 5712(2),
2714(3), 5715(5); see also id. § 355(1) (g), {r) (SUNY trustees
have authority over facilities development for Statutory
Colleges}).

B. Agreements Between Cornell and State Agencies for
Services from the Statutory Colleges

Certain state agencies, including the Office of Children and
Family Sexvices (“OCES”) and the Office of Temporary Disability
Assistance (“OTDA”), regularly enter into agreements with Cornell
to procure services from the Statutory Ceclleges. Pursuant to
those agreements, the Statutory Colleges offer various training
programs that further the missions and purposes of the state
agencies and provide job-related training to agency personnel.
Training programs have addressed, for example, the improvement of
the quality of residential childcare by means of therapeutic
crisis intervention and institutional child abuse prevention.
These training programs are provided by the Statutory Colleges as
part of their academic mission.

You have indicated that in the past agreements between state
agencies and Cornell for services from the Statutory Colleges
have been treated by your office as Memoranda of Understanding
("MOUs”) between two state agencies. However, more recently your
office has requested that state agencies enter such agreements by
contract. While recognizing that the Statutory Colleges are in
part publicly funded, your office believes that the agreements
are most appropriately treated as formal contracts, subject to



the approval of the Comptroller, see State Finance Law § 112
(requiring that state contracts in excess of $15,000 be approved
by the State Comptroller), rather than as interagency agreements.
OCFS and OTDA have submitted correspondence expressing the view
that the agreements should be regarded as MOUs in light of the
unique hybrid statutory character of the Statutory Colleges.
Alternatively, OCFS and OTDA suggest that the MOU format may be
appropriate if Cornell, when it acts on behalf of a Statutory
College to enter an agreement for services, acts as a “state
agency” within the meaning of a 1980 opinion of this Office,
which is summarized below.'

C. The 1980 Opinion of this Office Regarding Agreements
Between State Agencies

On June 9, 1980, we issued a formal opinion (“1280 Cpinion”)
to SUNY concluding that two state agencies cannot enter into a
contract with each other. 1980 Op. Att’y Gen. 81. A contract,
we observed, requires at least two distinct contracting parties.
Where two state agencies enter into an agreement, however, “there
is only one entity — the State.” Id. While state agencies are
therefore precluded from forming contracts with one another,
nothing precludes state agencies from entering into agreements
setting out their respective rights and cbligations, albeit
agreements that are not enforceable by recourse to the remedies
available under contract law. As we explained:

Unquestionably, New York State agencies,
departments, divisions, offices and other
units can enter into “agreements” with each
other, but they are not contracts in the
context of the law of contracts. They are
interagency memoranda of understanding about
who is to do what, whose budget is to support
what expenditures, who is to report to whom
about the progress of the undertaking, who is
to get the final product, if there is one,
and the like. . . . In case of disagreement,
the units could hardly sue each other; the

' Our opinion issued today is limited fo the question

whether these agreements should be treated by your office as
interagency agreements or as contracts between a state agency and
nen-state entity. We do not address the specific terms that
agreements between Cornell and state agencies should contain or
what form those agreements should take.



dispute would have to be settled inside the
State government.

Id.

As we also made clear, the reasoning of our 1980 Opinion
applied only where entities of the State that have no separate
legal status are the only parties to an agreement. Thus, state
agencies may enter into contracts with municipalities or other
local governmental units, and even with other “entities of the
State,” sc long as those entities have separate legal status:

This opinion is limited to those entities of
the State that have not been created as
separate legal entities. Many, but not
necessarily all, public authorities and
public benefit corporations created by the
State are separate entities with which the
State can contract. The State may, of
course, enter into feormal contracts with
municipalities and other local governmental
entities that have the power to senter into
contracts. (We note that the State
University itself is a “corporation”
[Education Law § 352], but has been held to
be ™an integral part of the government of the
State and when it is sued the State is the
real party.” State Universitv of New York v
Syracuse University, 285 App. Div. 59 [3d
Dep’t 1854].) An agency proposing to enter
into an “agreement” with an authority or a
corporation may have to determine whether a
contract or an interagency memcrandum of
understanding is the appropriate document to
use.

ANATLYSIS

You have asked whether, pursuant to our 1980 Opinion,
agreements between state agencies and Cornell to procure services
from the Statutory Colleges are properly regarded by your office
as MOUs or, alternatively, as centracts. Applying the principle
that two state agencies cannot form a contract with one another
is a complicated task here, for the Statutory Colleges are
neither state agencies nor wholly private institutions. They are



rather, as noted above, “hybrid” entities, “public in some
respects, private in others.” Stoll, 94 N.Y.2d at 166, 167.
While Cornell, which enters the agreements on behalf of the
colleges, is undoubtedly a private institution, it administers
the Statutory Colleges as the representative of the SUNY
trustees, who are themselves public officers. See Education Law
§ 353.

We note that the Legislature has expressly determined that
the Statutory Colleges should be treated similarly to state
agencies for certain purposes.? However, no statute directly
controls the situation presented here; no statute, that is,
expressly determines whether vel non the Statutory Colleges, or
Cornell as their administrator, are state agencies for purposes
of entering agreements for services. Cf. State Finance Law § 53—
a(5) (b) (defining “state agency” for purposes of applications for
state participation in certain federally-funded programs as
including institutions authorized by law to act as agent for the
State, including Cornell University as representatives of the
SUNY trustees for the administration of the statutory colleges).

The Statutory Colleges, in keeping with their hybrid
character, and Cornell itself inscfar as it administers the
colleges, have been treated by the courts like state or public
entities for some purposes and like private entities for others.
Thus, the colleges have been held to be non-state entities where
plaintiffs have sought damages from the State for tortious
conduct allegedly committed by the colleges or their employees.
see, e.g., Effron v. State, 208 Misc, 608 (Ct. Cl. 1953); Green
v. State, 107 Misc. 557 (Ct. Cl. 1919). The Court of Appeals has
determined that for purposes of New York’s Freedom of Information
Law (“FOIL”), which applies to state and other public agencies,
the nature of the documents being sought will determine whether

* For example, certain statutes grant employees of the
Statutory Colleges benefits that are generally available to state
and other public employees, including health insurance, see Civil
Service Law § 161, participation in the deferred compensation
plan, see State Finance Law § 5(8) (b), and membership in the
state retirement system, see Retirement and Social Security Law
$ 40(b) (2) (a); Education Law § 390(3) (Optional Retirement
Program). The Legislature has also expressly excluded the
Statutory Ceolleges, or Cornell as their administrator, from the
scope of certain statutory requirements, such as participation by
minority group members and women in state contracts, see
Executive Law § 310(11) (a) (iii), and the conflict of interest
standards applicable to state officers and employees, see Public
Cfficers Law § 73(1) (g).




they are subject to the statutory disclosure requirements: for
example, Cornell’s disciplinary records relating to the Statutory
Colleges need not be disclosed, Stoll, 94 N.Y.2d at 168, nor
documents “pertaining to research and other academic activities”
of the Statutory Colleges, since those are matters over which
Cornell “exercises complete autonomy and control.” Alderson,

4 N.Y.3d at 232. But documents “involving financial records and
expenditures or sources of funding” for the Statutory Colleges
are subject to FOIL, since “[t]lhe Legislature did not cede
complete control of financial issues to the discretion of
Cornell.” Id. at 232, 233. Additionally, the Third Department
has held that where Cornell’s Board of Trustees addresses matters
relating to the Statutory Colleges, its deliberations must be
open to the public pursuant to the Open Meetings Law, on the
ground that the Board is then “conduct(ing! public business and
perform[ing] a governmental function for the State.” Holden v.
Bd. of Trustees_of Cornell Univ., 80 A.D. 2d 378, 381 (3d Dep’ L
1981y .

Given the lack of clear legislative or judicial direction,
in order to determine whether the agreements at issue are in the
nature of contracts or interagency MOUs, we first review the
reasoning on which our 1980 Opinion was based. Central to that
opinion was the axiom that no formal contract exists where a
single party purports to take on contractual obligations to
itself. Thus, we observed that a putative indemnification clause
in an agreement between state agencies was without force, since
“the State can hardly indemnify itself.” 1980 Op. Att’yvy Gen. 81.
Relatedly, we intimated that no contract exists where the terms
of an agreement are not enforceable by means of coniract
remedies. We emphasized that should a dispute arise among the
parties to an interagency MOU, it could not be resolved by
litigation. ™“[T]he dispute would have to be settled inside the
State government.” Id. We concluded our analysis with the
observation that “[t]lhis opinion is limited to those entities of
the State that have not been created as separate legal entities.”
Id. A state entity is not “separate” for these purposes, we
suggested, where, as with SUNY, the entity separately
incorporates but remains “‘an integral part of the government of
the State and when it is sued the State is the real party.”” Id.
(quoting State Univ. of N.Y. v. Syracuse Univ., 285 A.D. 59, 61
{3d Dep’t 1954)).

Application of that reasoning to the circumstances here
suggests that the agreements about which you have inquired are in
the nature of contracts, rather than interagency MOUs. Central
Lo our conclusion is the fact that Cornell has been granted
autonomy over the administration of the Statutory Colleges with




respect to academic matters. See Education Law §% 5711 (2),
5712{(2), 5714(3), 5715(6); Alderson, 4 N.Y.3d at 227. That is,
when a state agency enters an agreement with Cornell regarding
the provision of academic services by a Statutory College, the
agreement concerns matters over which Cornell exercises autonomy
and control., Additionally, as noted, the “hybrid” character of
the Statutory Colleges notwithstanding, when a claim is brought
for negligence on the part of a Statutory College, Cornell, not
the State, is the real party in interest. See Green v. Cornell
Univ,, 233 N.Y. 519 (1922); Neish v. John Deere Co., 118 Misc. 2d
459, 460 (Sup. Ct. 1983); Effron, 208 Misc. 608; Green, 107 Misc.
557. Similarly, faculty and staff at the Statutory Colleges have
been deemed employees of Cornell, not of the State. Neish, 118
Misc. 2d at 460; 1958 Op. Att'y Gen. 159 (because officers and
employees of statutory colleges are not state employees, they are
entitled to participate in state health insurance program only to
extent benefits are expressly conferred on them); 1928 Op. Att'y
Gen., 215. 1In light of these factors, we believe agreements
between state agencies and Cornell for academic services from the
Statutory Colleges should be treated as contracts with non-state
entities under the analysis of cur 1980 Cpinion.

Our conclusion is supported by the Court of Appeals’ recent
decision in Alderson. There, as noted, the Court held that
documents relating to the research and academic activities of a
Statutory College were not subject to FOIL, since those are
matters controlled by Cornell, nct the State. The agreements at
issue here relate to the provision of academic services. The
decision to provide those services is made by Cornell, not by a
state officer or entity. Nor does the State control the content
of any training program carried out pursuant to an agreement.
The training programs are, in other words, “activit|ies] over
which Cornell, as manager of the statutory colleges, exercises
autonomy and control.” Alderson, 4 N.Y.3d at 232.

While it is true that the Statutory Colleges expend state
money in the course of carrying out the training programs, that
fact alcone does not make agreements providing for those services
akin to interagency memoranda of understanding.’ State money may

' In your opinion request, you recognize the public nature
of the funding of the Statutory Colleges. We likewise believe
that the state funds supporting the Statutory Colleges’ academic
programs do not lose their public nature because these programs
are administered by Cornell University. This conclusion flows
from the fact that the Legislature has required that such funds
be segregated and used exclusively for the Statutory Colleges,
see Education Law §§ 5711(3), 5712(3), 5714(4), 5715(6) {¢), and




be expended for all of the Statutory Colleges’ academic
activities, but the Court of Appeals nonetheless concluded in
Alderson that, in view of Cornell’s “broad authority” over
academic matters, a Statutory College’s academic activities are
“a private function.” 4 N.Y.3d at 232-33. Likewise, here we
conclude that while state funds are expended to carry out the
training programs, the programs are performed by the Statutory
Colleges as part of their academic mission, an area over which
Cornell exercises autonomy and control. Thus, the source of the
funding for the Statutory Colleges’ services is not dispositive
of the question before us. Rather, the key here is the nature of
the activities at issue. Accordingly, we believe that when a
state agency enters an agreement with Cornell for the provision
of such services, the agreement is best viewed as a contract
between a state agency and non-state party.

For similar reasons, we reject the proposition that the
agreements should be regarded as MOUs because of the special
statutory relationship between Cornell, as administrator of the
Statutory Colleges, and SUNY. The SUNY Trustees supervise the
administration of the Statutory Colleges principally with respect
to the colleges’ finances. See Education Law § 355(4) {a) {SUNY
Trustees authorized and empowered to review and coordinate
Statutory Colleges’ budget and appropriation requests). As
noted, the agreements at issue here concern not the disbursement
of public funds but rather the colleges’ academic activities, a
matter within Cornell’s autonomy and controcl. “Neither the SUNY
trustees nor any other state agency participate in decisions
relating to [the Statutory Colleges’] prospective or ongoing
research [and academic] pursuits.” Alderson, 4 N.Y.3d at 232.
Since the statutory scheme gives Cornell, a private entity,
autonomy to determine the colleges’ academic activities,
agreements between Cornell and state agencies in respect of those
activities are not in the nature of interagency MOUs.

has “maintained the right to oversee Cornell’s use of public
funding in the management of the statutory colleges.” Alderson,
4 N.Y.2d at 233 (“To the extent that Cornell is accountable for
the expenditure of public funds, it is performing a public
function.”) .
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CONCLUSION

For the foregeing reascns, we conclude that agreements
between state agencies and Cornell to procure academic services
by the Statutory Colleges are properly regarded by your office as
contracts, not as interagency MOUs.

Very truly yours,

ELIOT SPITZER
Attorney General
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INTRODUCTION

This manual contains the New York State Office of Children and Family Services (OCFS) policies and
procedures governing contractual agreements with not-for-profit, for-profit, governmental, and
educational organizations. Areas covered by this document include contract implementation, contract
payments, including instructions on how to prepare a voucher, contract changes, reporting, and
monitoring

Although these policies and procedures apply to all contracts administered by OCEFS, specific
procedures relating to training and administrative activities and Americorps contracts may vary
Training and administrative activity-specific procedures are contained in the Training and
Administrative Activities Contract Operation Manual. Call 518-473-4474 to obtain a copy of this
manual For specific procedures relating to Americorps contracts administered by the OCFS’ Office of
Youth Development, please consult the Project Director Handbook, which can be found at
http://www.americorps.org/resources/handbook02-03.pdf, the Americorps Provisions located at
http://www.americorps.org/resources/provisions/2002ACProvisions.pdf and the Fiscal Manual which is
provided to new Americorps contractors each yeat

“QCFS Contract Manager”, which is referenced throughout the manual, is the contractor’s direct contact
throughout the life of the contract. They are available to assist in understanding and following the
policies and procedures desctibed in this manual. Contractors are strongly encouraged to consult their
copy of the governing solicitation document ptior to contacting their OCFS contract manager whenever
they have questions or need assistance.

***IMPORTANT REMINDERS***
Any anticipated change in a contract may requite prior approval by the (OCES), the State Attorney
General (AG) and the Office of the State Comptrollet (OSC).
Contractors may not assign their rights, title or interest in theit contracts, or transfer, convey, sublet, or

otherwise dispose of their contracts without the prior consent, in writing, of the OCFS. Any attempts
to assign the contract without the OCFS’ written consent are null and void.
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Consultants/Subcontracts/Purchase of Service Agreements

A contractor is the institution, expert, or organization that has entered into a contract with OCFS
that has been approved by the Office of the State Comptrolier A subcontiactor is an institution,
individual, or organization external to the contractor that has entered into an agreement with the
contractor, to provide any service outlined in or associated with the contract, and whose services
are to be funded under the contract budget This includes consultant and purchase of service
agreements. All such agreements are to be by bona fide written contract. If agreements include
travel, related costs must be budgeted and reimbursed consistent with State rates
(http://www.osc.state.ny.us/agencies/tiavel/travelLhtm). _ Obtain three price quotes/bids on
contractor’s letterthead for construction/renovation work if the work is for $15,000 or mote per
job, and a statement indicating which contractor has been selected. If other than the low bidder is
selected, a statement must be submitted indicating why that vendor was selected.

Confractors must get prior wiitten approval from OCFS for any agreement, or series of
agreements, with a single subcontractor for a total of $135,000 or more including travel during the
contract term (period). The contractor must receive such approval prior to executing the
subcontract agreement, implementing any activity under its term, or expending contract funds
under its terms. Prior approval is also required for any cost o1 term amendment to approved

subcontracts.

For prior approval, contractors should include draft subcontracts of $15,000 or more in value,
including travel, with their proposal submission, to theit OCFES contract manager. [f there are any
additional subcontracts or changes to subcontract agreements during the contract period, they
must be submitted to your contract managet for approval

Each subcontract, irrespective of its monetary value, must specify:

o work objectives that are clearly defined and measurable;

» the work to be petformed by the subcontractor in accordance with the terms of the parent
contract, detailing all tasks involved in the performance of the agreement;

¢ the total number of hours o1 days of sézvice provided;

» the dates of service within the legal term (period) of the prime contract;

« consistent dates of service throughout the subcontract and its attachments;

¢ the rate and term of payment;

e that reimbursement to the subcontractor depends upon satisfactory completion of services

Additional clauses to the subcontract language must state:
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New York State
Office of
Children & Family

Services March 20, 2003

Ceorge £ Pataxi
Covernor

Johkn A fohnson
Commissioner

Bruce Chapman

President
. Handle With Care

184 McKinstry Road

Suite A

Gardiner, New York 12525
Capital View Office Park

52 Washington Street Re:  Training
Rensselaer, NY 12144.27%6

Dear Mr. Chapman:

This letter is in response 1o the series of recent faxes sent hy Handle With
Care, Inc. to me and other OCFS staff in which your company asks “is
Handle With Care afforded. the same_opportunity as Comell/TCI 1o
conduct training within OCFS?" T must point out that Handle With Care,
Inc. has misquoted me in the letter sent by your company to a number of
voluntary authorized agencies in relation to Handle With Care, Inc.
negotiating training contracts directly with individual voluntary agencies

The quotation used by Handle With Care, Inc. in its correspondence to
voluntary authorized agencies was a partial quotation taken out of context
from my letter dated December 2, 2002 to your company that was
addressing this issue of Handle With Care, Inc. contracting with the State
of New. York The State of New York currently has a training contract
with Comell University to provide training for staf of voluntary
authorized agencies. This contract is currently on going Should this
contract be re-bid, Handle With Care, Inc. as well as other entities wishing
to respond to an issued request for proposals (REP) would be afforded the
same opportunity to complete for a State contract as any other entity.

OCFS offers no opinion regarding any negotiations your company may

enter into with voluntary anthorized agencies regarding crisis management
and restrict training other than 10 point cut the requirement for valuntary

An Equal Opportunity Emglaver
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1 Ld o ”

authotized agencies to comply with the restraint standards set forth in 18
NYCRR 441 17

Very truly vours,

John E. Stupp
Agsistant Deputy Counsel

JES:1j

ce:  Gail H. Gorden
Larry Brown
John Quimet
Christine Heywood
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New York State
Office of
Children &
Family
Services

George E. Pataki
Govemor

John A, Johnson
Commissioner
Capital View Office Park

52 Washington Sireet
Rensselaer, NY
12144-2796

An Equal Opportunity Employer

March 18, 2004

Ms. Denise Clarke, Director
Comell University

Office of Sponsored Programs
120 Day Hall

lthaca, New York 14853

Dear Ms. Clarke:

This tetter serves to inform you we have begun to take the first step of many that are
necessary to reduce some of the administrative burden that was outlined to you in a iefter
dafed February 3 regarding “Sireamlining the Contract Process” guideline
recommendalions. These guidelines were a resuilt of a collaborative effort among many
stakeholders.

One of the recommendations was fo eliminate the requirement to frack “training and
administrative” activities for “non-IV-E” funded projecis. As a result, we have removed the
DAB-1666 and All Other Administrative Sub-budgets from the proposals you submitted for
2004 projects that are “non-IV-E” funded,

Shortly, you will be receiving 2004 Confract Approval letters along with the approved
contract. Please take note of these omitted documents in these approved contracts.
Further, the claims associated with these particular projects, no longer require DAB-1666 or
Administrative activity monthly fiscal reporting.

For your convenience, enclosed is a listing of 2004 contracts. This listing is broken down
project by project and indicates whether or not it is “IV-E” funded or “non-IV-E* funded.
Please feel free to reference this document to verify whether or not a particular project is
IV-E funded for 2004,

| think you will agree that the reduction of forms and fiscal reporting is a significant siep
towards our commitment {o improve the processes of our respective Offices.

Sincerely,
S/ Peter . Miraghia

Peter D. Miraglia, Director
Bureau of Training

Enclosure

Cc: Gwen Ames, OSP Cornell
Moncrieff Cochran, Cornell University
Stephen Goggin, Comnell University
Marcia Calicchia, Comell University
Michael Nunno, Cornell University
Carol Frament, BT
Bruce Muller, BT
Bob Hagstrom, BT
Jim Djemes, BT
Patsy Murray, BT




CORNELL PROJECT LISTING

2004 Non IV-E Funded Projects:

2004 Projects with IV-E Funding:

DCo2
STaS

LDSTO3
RC03
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TUSS-3T0T (Rev. 495), CUNTRACT PERICD PHEET_"
APPLICATION FOR TRAINING & ADMINISTRATIVE ACTIVITIES CONTRACT | From 1188 10 123198

NEW YORK STATE DEPARTMENT OF SOCIAL SERVICES $ 2029989
ORGANIZATION NAME, ADDRESS AND TELEPHONE NUMBER PROJECT ADDRESS AND TELEPHONE NUMBER (if ciferat)
Comell University, Office of Sponsored Programs Child Protective Services Training Institute
123 Day Hali Family Life Development Center
lthaca, New York 14853 College of Human Ecology
: G-20 MVR Halt
i Ithaca, New York 14853
OFEICIAL AUTHORIZED TO SIGN CONTRACT (Name and Tille) PRINCIPAL INVESTIGATOR (Name)
/ Denise J. Cla t Director of Office of Sponsored Dr. James Garbarino, and Dr. Michasl A Nunna, Co-
\./ Programs / : Principatl Investigators
OFFICIAL SIGNATU PRINCIPAL INVESTIGATOR SIGNATURE
1 / "«
NN N 1/

ORGANIZATIQN'S FEDERAL TAX IDENTIFICATION NUMBER

15-600-2250-A2
INCORPORATION {Check Cut)
Incorporated X Not Incomorated
identify state in which organization is if not incorporated, check type of organization
incomporated:  New York
Partnership
If organization is not incorporated in NY, Scle Proprietorship
is it authorized to do business in
NY Yes N Unincorporated Association
Other {Please specify)
Cheek type of Corporation

Business Membership
Religious Other (Please specify}
Not for ProfiNYS Department of State Charitable Registration Number  15-600-2250-A2

Or exemption (Please specify)  Non-Profit -Section 101 (6) instituti ted exclusivel .

CHECK ALL THE TERMS BELOW WHICH APPLY TO THE CRGANIZATION:
Small Business Organization MBE (Minority-Owned or Directed) ~ WBE (Women-Owned or Diracted)

1F EDUCATIONAL INSTITUTION , IDENTIFY ACCREDITATION STATUS AND ACCREDITING BODY:
Accredited - MSA, CSWE and NYS Education Depantment Registered Program

1IST THE PROJECT CODE AND PROJECT TTITLE:
CC03.01: CPS Investigation Specialty Training;
CC03.02: CPS AdvancedTopics;
RC03: Therapeutic Cisls Intervention in Residentiai Settings




o217 110220

OCFS-3101 (Rev. 4/98). CONTRACT PERIOD PROJECT |
BUDGET
APPLICATION FOR TRAINING & ADMINISTRATIVE ACTIVITIES From 1/1/99 to 12/31/99
CONTRACT
s 2,019,678
NEW YORK STATE DEPARTMENT OF SQCIAL
SERVICES ,
ORGANIZATION NAME ADDRESS AND TELEFPHONE NUMBER PROJECT ADDRESS AND TELEPHONE NUMBER (1t
diffarent)

Cornell University, Office of Sponsored Programs Child Protective Services Training institute

123 Day Hall Family Life Development Center

ithaca, New York 14853 College of Human Ecology

MVR Hall

ithaca, New York 14853

OFFICIAL AUTHORIZED TO SIGN CONTRACT (Name and Title) PRINCIPAL INVESTIGATOR (Name}
Denise J. Glark Assistant Director of Office of Sponsored Dr. Jarnes Garbarinoe, and Or Michael A Nunno, Co-
Progral Principal Investigalors
S -
OFFIC! GNATURF- Segran Mair PRINCIPAL INVESTIGATOR SIGNATURE

St | el [P e

OR(%N[ZATION'S EEDERAL TAX IDENTIFICATION NUMBER

. 15-600-2250-A2

INCORPORATION (Check Out)
Incorporated X Not incorporated

identify state in which organization is If not incorporated, check type of organization

incorporated:  New York

Partnership
if organization is not incorporated in NY, Sole Proprietorship
is it authorized to do business in
NY Yes No Unincorporated Association
ther-{Please speeify} - """
i : T P8 0577 jadi~—=§ §

Check type of Corporation fﬁt 3 i i I i

Business Membership

- ) BY (/4'0/ /1/// éé
Religious Other (Please specify) i ‘
_ | DATE G PT

Not for ProfiyNYS Department of State Charitable Registiation ambar - 19-000-225U-AZ

Or exemption (Please specify) Non-Profit -Section 101 (6) institution operated axclusively for educational purposes

CHECK ALL THE TERMS BELOW WHICH APPLY TO THE ORGANIZATION:

Small Business Organization MBE {Minority-Owned or Directed) WBE (Women-Owned or Directed)

TF EDUCATIONAL INSTITUTION , IDENTIFY ACCREDITATION GTATUS AND ACCREDITING BODY:
Accredited - MSA, CSWE and NYS Education Department Registered Program ]
LIST THE PROJECT CODE AND PROJECT TITLE:
CC03.01: CPS Investigation Specialty Training:
©C03.02: CPS AdvancedTopics;
RCO03: Therapeutic Crisis intervention




(OLIBHO

(OCFS-A101 (Rev. 458), PR%E%B

APPLICATION FOR TRAINING & ADMINISTRATIVE ACTIVITIES CONTRACT ':amé“wé&m o
NEW YORK STATE ‘ OFFICE OF CHILDREN AND FAMILY SERVICES Revised 10/99 $  2.280071
ORGANIZATION NAME. ADDRESS AND TELEPHONE NUMBER PROUECT ADDRESS AND TELEPHONE NUMBER {if diffarent)

Cornell University, Office of Sponsorad Programs Child Protectiva Services Training Institute

123 Day Hall Family Life Development Center

Ithaca, New York 14853 College of Human Ecology

MVR Hal
Ithaca, New York 14853

OFFICIAL AUTHORIZED TO SIGN CONTRACT (Name and Title) PRINCIPAL INVESTIGATOH (Name)

Denise J. Glark, Assistant Director of Ofice of Sponsored Dr. James Garbarino, and Dr. Michae! A Nunno, Ca-

Programs Principal Investigators
OFFICIAL SIGNATURE PRINCIPAL | W SIGNATURE
. ‘ y ; a.vz-ua,/""
15-600-2250-A2

INCORPORATION {Check Qut)

incoporated X Not incorporated
identify state in which organization is if not incorporated, check type of organization

incorporated:  New York
Partnership
If organization is not incorporated in NY, Sole Proprietorship
is it authorized o do business in
NY  Yes No Unincorporated Association
Cther {Please specify)

Check type of Corporation

Business Membership
Religious Other (Pleasa specify)
Not for ProfitNYS Department of State Charitable Registration Nufnber 15-600-2250-A2
Cr exemption (Please specify) n-Profit -Section 101 institution rated exclusively for educational purposes

CHECK ALL THE TERMS BELOW WHICH APPLY TO THE ORGANIZATION:

Small Business Organization MBE (Minority-Gwned or Directed)  WBE (Women-Cwned or Directed)

| EDUCATIONAL INSTITUTION , IDENTIFY ACCREDITATION STATUS AND ACCREDITING BODY:
Accredited - MSA. CSWE and NYS Education Departraent Registered PFO

(iST THE PROJECT CODE AND PROJECT TTTLE: A P P R O ‘-/ E D

CC03.01; CPS Investigation Speciaity Training;
CC03.02: CPS AdvancedTopics;
RCO03: Tharapeutic Crisis Intervention g ‘j 3y N\

' =T LT .Lq /r, /€ "1

DATE 5/7’?')0‘9
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OCFS-3101 (Rev 4/98), CONTRACT PERICD PROJECT BUDGET

APPLICATION FOR TRAINING & ADMINISTRATIVE ACT VIT IES From 1/172601
CONTRACT ' te  12/31/2001 "
s 2915320
Revised 3/2001
NEW YORK STATE OFFICE OF CHILDREN AND FAMILY SERVICES
ORGANIZATION NAME, ADDRESS AND TELEPHONE NUMBER PRQIECT ADDRESS AND TELEPHONE NUMBER (If
. different)
Cornell University, Office of Sponsored Programs Child Protective Services Training Institute
123 Day Hall Family Life Development Center
Ithaca, New York 14853 College of Human Ecology
MVR Hall
Ithaca, New York 14853
"OFFICIAL AUTHORIZED TO SIGN CONTRACT (Name and Title) PRINCIPAL INVESTIGATOR (Name)
Michael. Lenetsky, Grant & Contract Officer Dr. James Garbarino, Dr. Michael A Nuano, and Dr Carol

Anderson, Co-Pegncipal Investigators

ORGANIZA’I'[ON S FEDERAL TAX IDEXNTIFICATION NUMBER

{ OFFICIAL SIGW // ng:fiws GATRQR SIGNATURE
(j gu“\) il

15-0532082
INCORPORATION (Check Out)
incorporated X Not incorpoiated
Identify state in which organization is - - -1 If not incorporated, check type of organization
incorporated:  New York
Partnership
If otganization is not incorporated n NY, Sole Proprietorship
is it authorized to do business in
NY  Yes No Unincorporated Association
_ - c;aqu g
Check type of Corporation : Wiy f
Business Membership BY
Religious Other (Please specify) DATE 4 )3 @ }
. . 4 _
Not for ProfityNYS Department of State Charitable Registration Number T 3=0532685
Or exemption (Please specify)  Non-Profit -Section 101 (6) institution operated exclusively for educational purposes

CHECK ALL THE TERMS BELOW WHICH APPLY TO THE ORGANIZATION:

'Small Business Organization MBE (Minority-Owned or Directed) WBE (Women-Owned or Directed)

1 F EDUCATIONAL INSTITUTION , IDENTIFY ACCREDITATION STATUS AND ACCREDITING BODY:
Accredited - MSA, CSWE and NYS Education Department Registered Program

LIST THE PROJECT CODE AND PROJECT TITLE:
€C03 01: CPS Investigation Speciakty Training
CC03 02: CPS Advanced Topics

RC03: Therapeutic Crisis Intervention
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OCFS-3101 {Rev 4/98), CONTRACT PERIOD PROJECT
: BUDGET

APPLICATION FOR TRAINING & ADMINISTRATIVE ACTIVITIES From 1/1/2002% ’

CONTRACT 12/31/2002

NEW YORK STATE OFFICE OF CHILDREN AND FAMILY SERVICES $ 999,994

ORGANIZATION NAME, ADDRESS AND TELEPHONE NUMBER

PROJECT ADDRESS AND TELEPHONE NUMBER (if
diffgrant)

Corneli University, Office of Sponsored Programs
123 Day Hail
{ithaca, New York 14853

Child Protective Services Training Institute
Family Life Development Center

College of Human Ecology

MVR Hail

Ithaca, New York 14853

OFFICIAL AUTHORIZED TR-SIGN CONTRACT (Name and Title}

PRINCIPAL INVESTIGATOR (Name)

D?@ J le(k’l}‘e#r of Of%of Sponsored Programs

. Dr. Michael A. Nunno, Principal Investigator

FHICIALSIG /
/¢\.\

PRINC %W SIGNATURE

BRGANIZATION'S FHDERAETAX iDENTIFICATION NUMBER

150532082

INCORPORATION (Check Out)

Incorporated X

Not Incorporated

ldentify state in which organization is
incorporated:  New Yaork

I organization is not incorporated in NY,
is it authorized to do business in

if not incorporated, check type of arganization R
Partnership
Sole Proprietorship

Unincorparated Association

Oihord{Rigasse. Specltv_\_ »

NY  Yes No
Check type of Corporation
Business Membership
: BY.
Religious Other (Please specify)
, . . ) D_ATE '
Mot for ProfiyNYS Department of State Charitable Regigiration Number

APPHROVED

Or exemption {Please specify)
BUWPOsSes

Non-Profit -Section 101 (6) i

stitution gperated exclusively for educational

CHECK ALL THE TERMS BELOW WHICH APPLY TO THE ORGANIZATION:

Small Business Organization

MBE {Minority-Owned or Directed)

WBE (Women-Owned or Directed)

| F EDUCATIONAL INSTITUTION , IDENTIFY ACCREDITATION STATUS AND AGCREDITING BCDY:
Accredited - MSA, CSWE and NYS Education Department Registered Program

LIST THE PROJECT CODE AND PROJECT TITLE:
RC03: Therapeutic Crisis Intervention




:

O0rS-3101 (Hev, 418,

NEW YORK STATE OFFICE OF CHILDREN AND FAMILY SERVICES

APPLICATION FOR TRAINING & ADMINISTRATIVE ACTIVITIES CONTRACT | From 1712003t

CONTRACT PERIOD PROJECT
BUDGET

12/31/2063
$ 1,250,000

OHGAN!ZATION NAME, ADDRESS AND TELEPHONE NUMBER

- PROJECT ADDRESS AND TELEPHONE NUMBER (it

different) . :

Comell University, Office of Sponsored Programs
123 Day Hall
khaca, New York 14853

Child Protactive Services Training institute
Family Life Development Center

Caollege of Human Ecology

MVR Hall

fthaca, New York 14853

QFFICIAL AUTHORIZED TO SIGN CONTRACT (Name and Title)

PRINCIPAL INVESTIGATOR (Name)

@;/ Denise J. Clark, Director of Office of Sponsored Programs

Dr. Michael A Nunno, Principal investigator

OFEICIAL SIGNA'I'U-

i ‘E:;:Z;!lﬁz_.m-m
IGANIZATION'S FEDERAL TAX IDENTIFICATION NUMBER

PBINCGIPAL INVESTIGATO!
! N/
[N -

150532082
NCORPORATION (Chieck Om)
incoporated X Mot Incomorated

Identify state in which organization is
incorporated:  New York

If organization is not incorporated in NY,
is it authorized to do business in
NY Yes No

If not incorporated, check type of organization
Partnership
Sole Proprietorship

Unincorporated Association

Other (Please specity)

Check type of Gorporation
Business Membership

Religious Other (Please specify)

purposes

Not for ProfitNYS Department of State Charitable Registration Number 150532082
Or exemption (Please specify)  Non-Profit -Section 101 (6) institution operated exclusively for educational

GHECK ALL THE TERMS BELOW WHICH AF;PLY TO THE ORGANIZATION:
Small Business Organization MBE {Minority-Owned or Directed) ~ WBE (Women-Owned or Directed)

iF EbUCATIONAL INSTITUTION , IDENTIFY ACCF!EDH’ ATION STATUS AND ACCREDITING BODY:
Accredited - MSA, CSWE and NYS Education Departinent Repistered Program

LIST THE PROJECT CODE AND PROJECT THLE:
RCO03: Therapeutic Crisis Intervention




OCF3-3101 (Rev 5/09) CONTRACT PERIGD %%%;gg
APPLICATION FOR TRAINING & ADMINISTRATIVE ACTIVITIES CONTRACT | 70im, 12004 ©
OFFICE OF CHILDREN AND FAMILY SERVICES $ 1,250,000
ORGANIZATION NAME, ADDRESS AND TELEPHONE NUMBER PROJECT ADDRESS AND TELEPHONE NUMBER (i
diffarent)

Cornell University, Office of Sponsored Programs Child Protective Services Training [nstitute

123 Day Hall Family Life Development Center

Ithaca, New York 14853 College of Human Ecology

MVER Hall
fthaca, New York 14853

OFFICIAL AUTHORIZED TO SIGN CONTRACT (Name and Title) PRINGIPAL INVESTIGATOR (Name}

Gwen E., Ames, Sr. Grant & ContrattO8fficer Dr. Michael A. Nunno, Principal Investigator
OFFICIAL SIGNATURE . B E%‘CIPAL INVEST) URE -

{
ORGANIZATION'S FEDERAL TAX IDENTIFICATION NUMBER ’ (
150532082
“INCORPORATION (Check Out)

incorporated X Not incorporated

Identify state in which organization is If not incorporated, check type of organization
incorporated:  New York
Parinership
if organization is not incorporated in NY, Sole Proprietorship
is it authorized to do business in
NY  Yes No Unincorporated Association
Other (Please specify)

Check type of Corporation

Business Mambership
Religious Other {Please specify)
Not for ProfiYNYS Department of State Charitable Registration Number 150532082

Or exemption (Please specify)  Non-Profit -Section 101 (6) insfitution operated exclusively for educational
purposes

CHECK ALL THE TERMS BELOW WHICH APPLY TO THE ORGANIZATION:
Smalt Business Organization MBE (Minority-Owned or Directed) ~ WBE (Women-Owned or Directed)

TF EDUCATIONAL INSTITUTION , IDENTIFY ACCREDITATION STATUS AND ACCREDITING BODY:
Accredited - MSA, CSWE and NYS Education Department Registered Program

LIST THE PROJECT CODE AND PROJECT TITLE:

RC03: Therapeutic Crisis Intervention
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CORNELL UNIVERSITY 2000 WORKPLAN REQUIREMENTS

1. WORKPLANS
e EACH WORKPLAN REQUIRES SEPARATE MONTHLY BILLINGS.

2. COSTS INCURRED, BILLED AND REPORTED

ALL COSTS INCURRED BILLED AND REPORTED MUST BE IN
ACCORDANCE WITH ALL FEDERAL AND STATE LAWS AND
REGULATIONS AS APPLICABLE, INCLUDING, BUT NOT LIMITED TO
A-133, A-87, A-128, STATE FINANCE LAW, ETC. EACH BILLING MUST
CONTAIN A SIGNED CERTIFICATION TO THIS EFFECT.

3. COST SHARING

AT LEAST MONTHLY ESTIMATED COST SHARING, WITH
RECONCILIATION TO ACTUAL EXPENDITURES BY SEMESTER
(DECEMBER, MAY, AUGUST), BY WORKPLAN, BY ACCOUNT (SEE
ENCLOSURE PAGE FIVE) IS REQUIRED AND MUST BE PROVIDED
WITH BILLINGS.

COST SHARING MUST DIRECTLY RELATE TO SERVICES PROVIDED
UNDER THE WORKPLAN.

4. ADMINISTRATIVE SERVICES ACTIVITIES (AS DEFINED IN THE
TRAINING AND ADMINISTRATIVE ACTIVITIES CONTRACT OPERATIONS
MANUAL AND GUIDELINES FOR THE SUBMISSION OF PUBLIC AGENCY
WORKPLANS).

ADMINISTRATIVE SERVICES ACTIVITIES MUST BE IDENTIFIED, BY
SUB-BUDGET, WITHIN EACH WORK PLAN. BILLINGS CANNOT
EXCEED THE ADMINISTRATIVE SERVICE ACTIVITY ALLOCATION
WITHOUT ADVANCE APPROVAL, AS NOTED BELOW

REQUIRES TRACKING AND REPORTING AGAINST THE SUB-
BUDGET, BY PROJECT AND OBJECT OF EXPENSE. PROJECT
SPECIFIC REPORTING MUST BE PROVIDED WITH EACH BILLING.

5. DEPARTMENT APPEALS BOARD DECISION 1666 (DAB 1666) RELATED
COSTS AND REPORTING

DAB 1666 RELATED COSTS MUST BE IDENTIFIED WITHIN EACH
WORKPLAN (EXCLUDES SCHOOL-AGE CHILD CARE TRAINING AND
YOUTH DEVELOPMENT WORKPLANS). BILLINGS CANNOT EXCEED -
THE DAB 1666 SUB-BUDGET ALLOCATION WITHOUT ADVANCE
APPROVAL AS NOTED ABOVE.

REQUIRES TRACKING AND REPORTING AGAINST THE WORKPLAN
SUB-BUDGET{(S) AND BY OBJECT OF EXPENSE. REPORTING MUST
BE PROVIDED WITH EACH BILLING.




CORNELL UNIVERSITY 2001 WORKPLAN REQUIREMENTS

. WORKPLANS

» EACH WORKPLAN REQUIRES SEPARATE MONTHLY BILLINGS.

. COSTS INCURRED, BILLED AND REPORTED

* ALL COSTS INCURRED BILLED AND REPORTED MUST BE IN
ACCORDANCE WITHALL FEDERAL AND STATE LAWS AND REGULATIONS
AS APPLICABLE, INCLUDING, BUT NOT LIMITED TO A-133, A-87, A-128,
STATE FINANCE LAW, ETC. EACH BILLING MUST CONTAIN A SIGNED
CERTIFICATION TO THIS EFFECT.

. COST SHARING

+ AT LEAST MONTHLY ESTIMATED COST SHARING, WITH RECONCILIATION
TO ACTUAL EXPENDITURES BY SEMESTER (DECEMBER, MAY AUGUST),
BY WORKPLAN, BY PROJECT IS REQUIRED AND MUST BE PROVIDED
WITH BILLINGS.

¢« COST SHARING MUST DIRECTLY RELATE TO SERVICES PROVIDED
UNDER THE WORKPLAN

. DEPARTMENT APPEALS BOARD DECISION 1666 {DAB 16686)

RELATED COST AND REPORTING

+ DAB 1666 RELATED COSTS MUST 8E IDENTIFIED FOR EACH WORKPLAN.
BILLINGS CANNOT EXCEED THE DAB 1666 SUB-BUDGET ALLOCATION
WITHOUT ADVANCE APPROVAL

« REQUIRES TRACKING AND REPORTING AGAINST THE WORKPLAN SUB-
BUDGETS(S) BY PROJECT AND BY OBJECT OF EXPENSE REPORTING
MUST BE PROVIDED WITH EACH BILLING.

. BUDGET MODIFICATIONS WITHIN WORKPLANS

« REQUIRED FOR ALL PROPOSED PERSONAL SERVICE CHANGES
REGARDLESS OF PERCENT OF CHANGE BETWEEN BUDGET
CATEGORIES, AND ALL PROPOSED SHIFTS BETWEEN BUDGET
CATEGORIES IN EXCESS OF 10%. '

« REQUIRES SIGNOFF BY PROGRAM AGENCIES AND OCFS.

« ALL BUDGET MODIFICATION REQUESTS, FOR ALL YEARS, MUST BE
SUBMITTED TO NEW YORK STATE OFFICE OF CHILDREN AND FAMILY
SERVICES, BUREAU OF TRAINING AND WORKFORCE DEVELOPMENT,
ROOM 224, RENSSELAER, NY, 12144 - ATTN:

MR. PATRICK ALLEN.

. WORKPLAN AMENDMENTS

« REQUIRED FOR ALL CHANGES IN SCOPE, ADDING OR SUBTRACTING
TRAINING AND ADMINISTRATIVE SERVICES ACTIVITIES, INCLUDING
SHIFTS BETWEEN PROJECT ACTIVITIES AND DELIVERABLES, AND ALL
CHANGES TO FEDERAL DEPARTMENT APPEALS BOARD DECISION 1666
SUB-BUDGETS

» REQUIRES SIGNOFF BY PROGRAM AGENCIES, OCFS AND THE DIVISION
OF THE BUDGET.

. AFFIRMATIVE ACTION REQUIREMENTS

« AGENCIES ARE REMINDED THAT THEY MUST INDICATE THEIR
PROGRESS IN ACHIEVING THE GOALS FOR THE UTILIZATION OF MBE"S
AND WBE'S FOR CONTRACT RELATED PROCUREMENT OF GOODS FROM
VENDORS AND SUBCONTRACTORING ACTIVITIES.




CORNELL UNIVERSITY 2002 WORKPLAN REQUIREMENTS

. WORKPLANS

EACH WORKPLAN REQUIRES SEPARATE MONTHLY BILLING.

COSTS INCURRED, BILLED AND REPORTED

ALL COSTS INCURRED BILLED AND REPORTED MUST BE IN
ACCORDANCE WITHALL FEDERAL AND STATE LAWS AND REGULATIONS
AS APPLICABLE, INCLUDING, BUT NOT LIMITED TO A-133, A-87, A-128,
STATE FINANCE LAW, ETC. EACH BILLING MUST CONTAIN A SIGNED
CERTIFICATION TO THIS EFFECT.

MONTHLY EXPENDITURE CLAIMS ARE REQUIRED TO BE SUBMITTED
WITHIN 30 DAYS AFTER THE COMPLETION Of EACH MONTH OF THE
WORKPLAN PERIOD.

FINAL MONTHLY EXPENDITURE CLAIMS, EXCLUDING COST SHARING,
ARE REQUIRED TO BE SUBMITTED WITHIN 90 DAYS OF THE
COMPLETION OR TERMINATION DATE OF THE WORKPLAN

ALL EXPENDITURE CLAIMS MUST BE SUBMITTED TO THE NEW YORK
STATE OFFICE OF CHILDREN AND FAMILY SERVICES, BUREAU OF
TRAINING, FINANCE AND ADMINISTRATION UNIT, 52 WASHINGTON
STREET, 2'° FLOOR, RENSSELAER, NY, 12144 ~ ATTN: CLAIMS
PROCESSING.

COST SHARING :

AT LEAST MONTHLY ESTIMATED COST SHARING, BY WORKPLAN, 1S
REQUIRED TO BE SUBMITTED WITH MONTHLY EXPENDITURE CLAIMS.
RECONCILIATION TO ACTUAL COST SHARING CLAIMS ARE REQUIRED TO
BE SUBMITTED WITHIN 120 DAYS OF THE END OF EACH SEMESTER
(MAY, AUGUST, DECEMBER), AND MUST BE PROVIDED WITH MONTHLY
CLAIMS.

THE FINAL COST SHARING CLAIM IS REQUIRED TO BE SUBMITTED NO
LATER THAN 180 DAYS OF COMPLETION OR TERMINATION OF EACH
WORKPLAN. '

COST SHARING MUST DIRECTLY RELATE TO SERVICES PROVIDED
UNDER THE WORKPLAN.

ADMINISTRATIVE SREVICES ACTIVITIES (AS DEFINED IN THE TRAINING AND
ADMINISTRATIVE ACTIVITIES CONTRACT OPERATIONS MANUAL AND
GUIDELINES FOR THE SUBMISSION OF PUBLIC AGENCY WORKPLANS).

»

ADMINISTRATIVE SERVICES ACTIVITIES MUST BE IDENTIFIED, BY SuUB-
BUDGET, WITHIN EACH WORKPLAN BILLINGS GANNOT EXCEED THE
ADMINISTRATIVE SERVICE ACTIVITY ALLOCATION WITHOUT ADVANCE
APPROVAL

REQUIRES TRACKING AND REPORTING AGAINST THE SUB-BUDGET, BY
PROJECT AND OBJECT OF EXPENSE. PROJECT SPECIFIC REPORTING
MUST BE PROVIDED WITH EACH BILLING.

5 DEPARTMENT APPEALS BOARD DECISION 1666 (DAB 1666)
RELATED COST AND REPORTING
« DAB 1666 RELATED COSTS MUST BE IDENTIFIED FOR EACH WORKPLAN.

BILLINGS CANNOT EXCEED THE DAB 1666 SUB-BUDGET ALLOCATION
WITHOUT ADVANCE APPROVAL

REQUIRES TRACKING AND REPORTING AGAINST THE WORKPLAN SuB-
BUDGETS(S) BY PROJECT AND 8Y OBJECT OF EXPENSE REPORTING
MUST BE PROVIDED WITH EACH BILLING




CORNELL UNIVERSITY 2003 WORKPLAN REQUIREMENTS

1. WORKPLANS

EACH WORKPLAN REQUIRES SEPARATE MONTHLY BILLING.

2. COSTS INCURRED, BILLED AND REPORTED

*

ALL COSTS INCURRED BILLED AND REPORTED MUST BE IN -
ACCORDANCE WITH ALL FEDERAL AND STATE LAWS AND REGULATIONS
AS APPLICABLE, INCLUDING, BUT NOT LIMITED TC A-133, A-87, A-128,
STATE FiNANCE LAW, ETC. EACH BILLING MUST CONTAIN A SIGNED
CERTIFICATION TO THIS EFFECT.

MONTHLY EXPENDITURE CLAIMS ARE REQUIRED TO BE SUBMITTED
WITHIN 30 DAYS AFTER THE COMPLETION OF EACH MONTH OF THE
WORKPLAN PERIOD.

FINAL MONTHLY EXPENDITURE CLAIMS, EXCLUDING COST SHARING,
ARE REQUIRED TO BE SUBMITTED WITHIN 90 DAYS OF THE
COMPLETION OR TERMINATION DATE OF THE WORKPLAN.

ALL EXPENDITURE CLAIMS MUST BE SUBMITTED TO THE NEW YORK
STATE OFFICE OF CHILDREN AND FAMILY SERVICES, BUREAU OF
TRAINING, FISCAL AND ADMINISTRATION SECTION, 52 WASHINGTON
STREET, ROOM 227 NORTH; RENSSELAER, NY, 12144 - ATTN: CLAIMS
PROCESSING.

3. COST SHARING

-

AT LEAST MONTHLY ESTIMATED COST SHARING, BY WORKPLAN, 1S
REQUIRED TO BE SUBMITTED WITH MONTHLY EXPENDITURE CLAIMS.

" RECONCILIATION TO ACTUAL COST SHARING CLAIMS ARE REQUIRED TO

BE SUBMITTED WITHIN 120 DAYS OF THE END OF EACH SEMESTER
(MAY, AUGUST, DECEMBER), AND MUST BE PROVIDED WITH MONTHLY
CLAIMS.

THE FINAL COST SHARING CLAIM IS REQUIRED TO BE SUBMITTED NO
LLATER THAN 180 DAYS OF COMPLETION OR TERMINATION OF EACH
WORKPLAN.

COST SHARING MUST DIRECTLY RELATE TO SERVICES PROVIDED
UNDER THE WORKPLAN.

4. ADMINISTRATIVE SREVICES ACTIVITIES (AS DEFINED IN THE TRAINING AND
ADMINISTRATIVE ACTIVITIES CONTRACT OPERATIONS MANUAL AND
GUIDELINES FOR THE SUBMISSION OF PUBLIC AGENCY WORKPLANS).

ADMINISTRATIVE SERVICES ACTIVITIES MUST BE IDENTIFIED, BY SUB-
BUDGET, WITHIN EACH WORKPLAN. BILLINGS GANNOT EXCEED THE
ADMINISTRATIVE SERVICE ACTIVITY ALLOCATION WITHOUT ADVANGE
APPROVAL.

REQUIRES TRACKING AND REPORTING AGAINST THE SUB-BUDGET, BY
PROJECT AND OBJECT OF EXPENSE. PROJECT SPECIFIC REPORTING
MUST BE PROVIDED WITH EACH BILLING.

5 DEPARTMENT APPEALS BOARD DECISION 1666 (DAB 1666)
RELATED COST AND REPORTING

DAB 1666 RELATED COSTS MUST BE IDENTIFIED FOR EACH WORKPLAN
BILLINGS CANNOT EXCEED THE DAB 1666 SUB-BUDGET ALLOCATION
WITHOUT ADVANCE APPROVAL

REQUIRES TRACKING AND REPORTING AGAINST THE WORKPLAN SUB-
BUDGETS(S) BY PROJECT AND BY OBJECT OF EXPENSE. REPORTING
MUST BE PROVIDED WITH EACH BILLING ‘




CORNELL UNIVERSITY 2004 WORKPLAN REQUIREMENTS

1. WORKPLANS
* OCFS WORKPLANS REQUIRE AN OVERALL MONTHLY BILLING.

2. COSTS INCURRED, BIL.LED AND REPORTED

o ALL COSTS INCURRED BILLED AND REPORTED MUST BE IN
ACCORDANCE WITH ALL FEDERAL AND STATE LAWS AND REGULATIONS
AS APPLICABLE, INCLUDING, BUT NOT LIMITED TO A-133, A-87, A-128,
STATE FINANCE LAW, ETC. EACH BILLING MUST CONTAIN A SIGNED
CERTIFICATION TO THIS EFFECT.

e MONTHLY EXPENDITURE CLAIMS ARE REQUIRED TO BE SUBMITTED
WITHIN 30 DAYS AFTER THE COMPLETION OF EACH MONTH OF THE
WORKPLAN PERIOD.

¢ FINAL MONTHLY EXPENDITURE CLAIMS, EXCLUDING COST SHARING,
ARE REQUIRED TO BE SUBMITTED WITHIN 90 DAYS OF THE

’ COMPLETION OR TERMINATION DATE OF THE WORKPLAN.

e ALL EXPENDITURE CLAIMS MUST BE SUBMITTED TO THE NEW YORK
STATE OFFICE OF CHILDREN AND FAMILY SERVICES, BUREAU OF
TRAINING, FISCAL AND ADMINISTRATION SECTION, 52 WASHINGTON
STREET, ROOM 227 NORTH, RENSSELAER, NY, 12144 — ATTN: CLAIMS
PROCESSING.

3. COST SHARING

e AT LEAST MONTHLY ESTIMATED COST SHARING, BY WORKPLAN, IS
REQUIRED TO BE SUBMITTED WITH MONTHLY EXPENDITURE CLAIMS.
RECONCILIATION TO ACTUAL COST SHARING CLAIMS ARE REQUIRED TO
BE SUBMITTED WITHIN 120 DAYS OF THE END OF EACH SEMESTER
(MAY, AUGUST, DECEMBER), AND MUST BE PROVIDED WITH MONTHLY ‘
CLAIMS,

e THE FINAL COST SHARING CLAIM IS REQUIRED TO BE SUBMITTED NO
LATER THAN 180 DAYS OF COMPLETION OR TERMINATION OF EACH
WORKPLAN,

¢ COST SHARING MUST DIRECTLY RELATE TO SERVICES PROVIDED
UNDER THE WORKPLAN.

4. ADMINISTRATIVE SERVICES ACTIVITIES (AS DEFINED IN THE TRAINING AND
ADMINISTRATIVE ACTIVITIES CONTRACT OPERATIONS MANUAL AND
GUIDELINES FOR THE SUBMISSION OF PUBLIC AGENCY WORKPLANS).

o ADMINISTRATIVE SERVICES ACTIVITIES MUST BE IDENTIFIED, BY SUB-
BUDGET, WITHIN EACH WORKPLAN. BILLINGS CANNOT EXCEED THE
ADMINISTRATIVE SERVICE ACTIVITY ALLOCATION WITHOUT ADVANCE
APPROVAL. | |

» REQUIRES TRACKING AND REPORTING AGAINST THE SUB-BUDGET, BY
PROJECT AND OBJECT OF EXPENSE. PROJECT SPECIFIC REPORTING
MUST BE PROVIDED WITH EACH BILLING.

5. DEPARTMENT APPEALS BOARD DECISION 1666 (DAB 1666)

RELATED COST AND REPORTING

¢ DAB 1666 RELATED COSTS MUST BE IDENTIFIED FOR EACH WORKPLAN.
BILLINGS CANNOT EXCEED THE DAB 1666 SUB-BUDGET ALLOCATION
WITHOUT ADVANCE APPROVAL.

* REQUIRES TRACKING AND REPORTING AGAINST THE WORKPLAN SUB-
BUDGETS(S) BY PROJECT AND BY OBJECT OF EXPENSE. REPORTING
MUST BE PROVIDED WITH EACH BILLING.
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L. Departmental Appeals Board Decision Number 1666 (DAB 1666)

BT’s Training and Administrative Programs are funded through a combination of State
and Federal funds. Some of these funds have restrictions and/or specific reporting
requirements. Title IV-E funding is the most restrictive of the Federal funding sources.
Title 1V-E funds are used for child welfare-related training. These contractual services
include foster care, adoption, and prevention. There are separate reimbursement rates
for Title IV-E: 75 percent for training activities and 50 percent for administration
activities. Within each Title IV-E training contract/work plan there is an additional split
between training and administrative activities that OCFS is required to track for Federal
cfaiming.

For training projects that include Title IV-E funds, both training and administrative
deliverables and expenditure records must be segregated by ftraining and
administrative activities As a resuit, a number of reporting procedures and forms have
been developed to promote proper record keeping and documentation.

These specific requirements for projects that include Title IV-E funding are outlined in
DAB-1666. This decision requires that in order for the State to receive enhanced
Federal Financia! Participation (FFP) for training costs, such costs must be of the type
specified in the federal regulation 45 CFR 235.64. Contractor reimbursement for these
costs may be limited to the level of FFP the State receives for these costs.

Additional information about the DAB 1666 decision can be found on the Federal
Department of Health and Human Services website address:
hitp://iwww.hhs.gov/dab/decisions/dab1666.html

Information on 45 CFR can be found at the following Federal Department of Health and
Human Services website addresses:

httn:/ffrwebgate.access.gpo.gov/cgi-
bin/cfr.cai? TITLE=45&PART=1356&SECTION=60&YEAR=1998&TYPE=TEXT

hitp://frwebgate.access.qro.qov/cgi-bin/get-
cfr.cai? TITLE=45&PART=235&SECTION=64&YEAR=1998&TYPE=TEXT

Administrative activities costs and DAB 1666 costs are based on the sub-budgets
contained in the contractorsfvendors approved contractiwork plan. DAB 1666
requirements only apply to projects that include Title IV-E funds. 1f a contract/work
plan contains both training and administrative activities for projects that include Title V-
E funds, contractors/vendors are required to specify administrative activities costs
separately. The following examples have been developed to assist contractors/vendors
in distinguishing between training and administrative activities:

Examplies of Training Activities:

Instruction
e Stand-up training;

¢ Computer-based training (CBT) that provides training;

» Satellite teleconferences that provide training;




4. OCFS must notify the contractor/vendor of such defects or improprieties within
15 days of receipt of the claim to be consistent with the Prompt Payment
requirements. These issues must be resolved before claims can be accepted for
payment under the Prompt Payment timeframes.

5 At the conclusion of the contractwork plan, OCFS may withhold up to ten
percent (10%) of the contract/work plan payments until receipt and acceptance of
all reports and deliverables can be verified. These funds will be released for
payment and the prompt payment timeframe will begin upon receipt of all
deliverables, reports, and curricula. Curricula must be submitted with a
completed Final Curriculum and Material Submission Form (OCFS-4381)
See Chapter 1.

B. Advance Payments

Most contractors/vendors are eligible to receive advance payments. Details regarding
advance payments are included within the OCFS contract/work plan. To receive an
advance payment, a contractor/vendor must submit a signed voucher. The advance
voucher must be paid within 30 days of the execution of the contract/work plan or
receipt of the voucher, whichever is later.

The advance payment is part of the total contractwork plan and is not additional
funding. The advance payment must be paid back to OCFS through the submission of
acceptable claims for allowable expenses under the contractwork plan. OCFS
reserves the right to deny requests for additional and/or re-issuance of advance
payments if OCFS has determined there is insufficient time or deliverables remaining fo
allow the contractor/vendor to repay the advance within the terms of the contract/work

plan.

Should a project fail to operate as anticipated and a claim cannot be made, an advance
payment must be repaid to OCFS promptly. OCFS reserves the right fo change the
payment schedule, including the advance repayment schedule, if necessary.

C. Claiming and Reimbursement

While contract/work plan budgets are based on estimated costs, claims must be based
on actual expenditures clearly in support of the deliverables and must be in sufficient
detail to identify the items of expenditure Contractors/vendors are liable to audit by the
Office of the State Comptroller (OSC), OCFS, the U.S. Department of Health and
Human Services (HHS) or the authorized representatives of any of these agencies. The
procedures outlined in this section are designed not only to support reimbursement, but
also to help provide readable audit trails of contractor/vendor claims.

Contractors/vendors are expected to follow the claiming instructions outlined in this
chapter when claiming reimbursement. In addition, contractors/vendors will be required
to submit a signed certification: “We certify that all costs incurred, billed and
reported are in accordance with all Federal and State Laws and regulations as
applicable including, but not limited to A-21, A-87, A-110, A-122, and A133 State
Finance Law etc. as applicable, and there is appropriate supporting
documentation for this claim period.” included on the Summary of Costs Form
(OCFS-3106).
21




EXHIBIT L



-

DS5-3106 {Rev 10/96)

-SeP-16-1999 THU 09:16 AM FANILY LIFt DEV CTR

FAX NO. 6072558562

P. 05

Section 1
D éy (/ L Period: Final Revised, 1998
SUMM AR{{}’OﬁF lcos'rs [CONTRACTOR [CONTRACT HUMBER ]
{Training) I o
| ICornell University MOU 0848 - (CPSTI 1889)
SCHEDULE APPROVED | COSTSTHIS | COSTSTO
REFERENCE |BUDGET CAGEGORY BUDGET PERIOD DATE BALANCE
A Personnel $430,038 (50.80)|  359.764.59 70,273.41
Fringe Benefits $146,729 (12.68)| 11323660 33,492.40
g Equipment Rental - 6,003.12 (6,003.12)
= § : Equipment Purchase $47 425 249.00 30,368.00 17,057.00
§ E GConsumable Costs $23,094 (244.00) 12,781.23 10,312.77
H;f z Staff Travet $64,626 - 36.916.49 27,900.51
° % Consuitant $48,100 - 48,100.00
5 Other . $229,832 (297.11) 133,631.67 96,200.33
Direct Cost
Total - other than
Tralnee $990,044 {360.57) 692,701.70 297,342.30
k Stipends - - -
;"; Tuition and Fees - o -
i Travel and Per Diem $277,396 | - 246,434.24 30,961.76
& Total Trainee Cost $277.396 - 248,434.24 30,961.76
c Total Direct Cost (Total A + B) $1,267,440 (360.57)]  939,135.94 328,304.06
| Indirect Cost Rate 55.05%
| g Totat {ndirect cost $762,549 - 535,622.32 226,926.68
:‘5 Grand Total Project Cost $2.029,989 (360.57)]  1,474,758.28 555 230.74

INSTRUCTIONS

Vouchers will be processed only if these reporls are submitted as required.

Each voucher shouid be based upon 100% of the project expenditures for the time period claimed

Project budgets may not be madified without priof approval of the Office of Human Resource Development.

Voucher processing is closely correlaled with the review of quartesly reports of training and administrative activities,




SEP-18-1988 THU 08:15 AM FAMILY LIFE DEV CTR FAX NO. 8072558562 P. 04

DSS-3106 (Rev. 10/96)

Section 1
Period: Final Revised, 1998
)b ibbo
SUMMARY OF COSTS [CONTRACTOR | [CONTRACT NUMBER
{Administrative) L
Cornell University MOU 0849 - (CPSTI 1899)
SCHEDULE APPROQVED COSTS THIS COSTS TO
REFERENCE |BUDGET CAGEGORY BUDGET PERIOD DATE BALANCE
A ' Personnel - - .
Fringe Benefits - - . -
’_ -
§ Equipment Rental - - .
i Equipment Purchase ' - . , -
O =
l é ! Consumable Costs - . .
[+] R
o g Staff Travel . - - -
8F
% Consultant - - -
6 Other . - - -
Direct Cost :
Total - other than
Trainee - - -
8
Stipends . - . -
T |
9 Tuition and Fees - - . -
n Travel and Per Diem - - -
E Total Trainee Cost - - -
& lTotal Direct Cost (Total A + B) - - ;
*8” Indirect Cost Rate  59.05%
v Total Indirect Cost ' (359.95) {359.96) 359.95
<
|
2 Grand Totai Project Cost (359.95) (359.95) 359.95
INSTRUGTIONS

Each voucher should be based upon 100% of the project expenditures for the time period claimed.
Voucher processing is closely correlated with the review of quarterly reports of training and administrative aclivities.
Vouchers will be processed only if these reports are submitted as required.

Project budgets may not be modified without prior approval of the Office of Human Resource Development.




CFS-3106 (Rev 10/96)

_‘U.'} 09-00 09:04 FAX 6073350327

e

DIV .OF FINANCIAL AFFAIRS

rteried 21
4

[diooy

L

isction 1
DAB 1666 REPORT Periad: April, 1989
SUMMARY OF COSTS [cONTRACTOR | [CONTRACT NUVBER |
{Total) ) _
Cornell University MOU 0849 - (CPST119389)
SCHEDULE APPROVED COSTS THIS COSTS TO
REFERENCE [BUDGET CAGEGORY BUDGET PERICGD DATE BALANCE
! Parsannel - - .
Fringe Benefits - - -
[
] Equipment Rental - - -
(&)
% E Equipment Purchase . - .
53 Consumable Costs - - -
5%
g% Staff Travel - - -
folad
z L Consultant - - ) -
xr
5 'Other - -
Direct Cost
Total - other than
Trainee - - .
8
Stipends - - -
-
a Tuilion and Fees - - -
[ %]
"‘%‘ Travel and Per Diem - - -
=
= Total Trainee Cost . - -
“ Total Direct Cost (Total A + B) - - -
b Indirect Cost Rate 59.05%
a — 2P MTTE
@ Total indirect Cost (DAB 1666 rale = 26%) 19,023.08 72,136.98 -
-4
’_
2 Grand Total Project Cost 19,023.08 72,136.98 -

INSTRUCTIONS

Each vaucher should be b

Voucher pro
vouchers will be processed ool

Project budgets may not be modified vathout prio

cessing is closely comeiated wilh the review of quarerly reports of training and admi

y T thase reports are submitted as required

ased upon 100% of the project expenditures for the time period claimed

r approval of the Office of Human Rasource Development.

nistrative activities.




OCFS-3106 (Rev. 10/59)

Section 1
DAB 1666 REPORT Period: 1/1/2000 - 1/31/2000
SUMMARY OF COSTS [CONTRACTOR | ICONTRACT NUMBER |
{Total) ) )
Cornell University MOU 0849 - (CPST1 2000)
SCHEDULE APPROVED COSTS THIS COSTS TO
REFERENCE [BUDGET CAGEGORY BUDGET PERIOD DATE BALANCE
A Personnel - - -
Fringe Benefits - - -
}-
§ Equipment Rental - - -
E’ g Equipment Purchase - - -
g 2ol Consumable Costs - - -
& g Staff Travet - - -
fa o
= Consultant - - -
X
o Other - - -
Direct Cost
Total - other than
Trainee - - -
® Stipends - - -
B
Q Tuition and Fees - - -
E Travel and Per Diem . - .
Z
x Totaj Trainee Cost - - -
¢ Total Direct Cost (Total A + B) - - -
5 indirect Cost Rate 59.08% LY
@ — J54o7A
o Total Indirect Cos (DAB 1666 rate = 26%) $225:170 9,732.72 9,732.72 -
<,
= -
o Grand Tota! Project Cost $225:170 9.732.72 9.732.72 | 247 V%Y 2T
BL71777

INSTRUCTIONS

Each voucher shouid be based upon 100% of the project expenditures for the time period claimed.

Voucher processing is closely correlated with the review of quarterly reports of training and administrative activities.

Vouchers will be processed only if these reporls are submitted as required.

Project budgets may not be madified without prior approval of the Office of Human Resource Development




wo. L0 VL L. ha CAA UV EYPUIST

OCFS-3106 (Rev. 10/96)

LY. UL P ANANGLAL AFPFALRS

001,004

Section 1
DAB 1666 REPOHT Peariod: 17/1/2001 - 7/31/2001
SUMMARY OF COSTS [cONTRACTOR [ TCONTRACT NUMBER ]
{Total) L
—— Comell University MOA 489 - {CPSTI 2001)
SCHEDULE _ APPROVED | COSTS THIS COSTSTO
REFERENCE |BUDGET CAGEGORY BUDGET PERIOD DATE BALANCE
B Fersonnel ‘ - - -
Fringe Benefits - - .
. —
o] Equlpmen! Renlat - . . -
i 5] ) ,
g m Egulpmont F_umhuoo : hd
2 ;E_ Consurnable Cosls . - -
E g Staff Travel - - -
Q-
= Consultan
X
E Qithar .
et Lot - —
Total - other than
Trainee - - -
3 Stipends - - -
F_
:rS; Thirtinn and Faas ' . -
§ Travel and Per Diem . - -
E Total Trainee Cost . - .
c Total Direct Cost (Total A + B) - - -
g Indirect Coet Rate_ 82.00%
Q Total Indircat Cost (DAB 1666 ratc = 26%) $464,708 154,188.47 v 151,188.47 313,519.93
~
:°: Girand 1ol Froject Lost $aua, rud 161,1549.47 151,184.47 515,509.83
INSTRUCTIONS

Vouchers will ba processed only if these reports are submitted as required.

Esch vaucher should ba bagad upon 100% of the project expendituras for the ima peried claimed.

Vauohar prooasaing ia olaoofy oomclated with tha souiow of quartorly roporto of training and adminiatrativa aotivitioe.

Projear hrrlgrms may nnt he modtflerd wihenr prar appmval nf the Fitfina ot Hirman Rrannen Doyl




OCFS-3106 (Rev. 10/96)

Section 1

DAB 1666 REPORT Period: 01/1/2002 - 03/31/2002
SUMMARY OF COSTS ICQNTl;tACTOR I [ICONTRACT NUMBER ]
Total :
( ) Cornell University MOA 489 - (CPSTI1 2001)
SCHEDULE - APPROVED | COSTSTHIS COSTS TO
REFERENCE {BUDGET CAGEGORY BUDGET PERIOD DATE BALANCE
A Personnel ' - - .
Fringe Benefits - - -
- —
§ Equipment Rental - - -
xg § Equipment Purchase - - -
g é Consumable Costs - -
3
e Staff Travel - ; )
ar :
% Consultant - - -
6 Other . . . -
Direct TCost
Total - other than
Trainee - - -
5
Stipends - . .
= T
3 Tuition and Fees - . -
L&)
g Travel and Per Diem - - -
g Total Trainee Cost - - -
c Total Direct Cost (Total A + B) . - - :
g Indirect Cost Rate 61.50% : 20353l
e Total Indirect Cosl (DAB 1666 rate = 26%) $160,388 | 24:824760 24,824.80 135,562.90
2 .
| g
° Grand Total Project Cost $160,388 24,824.60 24,824.60 135,562.90
INSTRUCTIONS

Vouchers will be processed only if these reports are submitted as required.

Each voucher should be based upon 100% of the project expenditures for the time period claimed.

Project budgets may not be modified without prior approval of the Office of Human Resource Development

Voucher processing is closely correlated with the review of quarterly reporis of training and administrative activities




‘OCFS-3106 (Rev. 10/96)

*

Section 1

DAB 1666 REPORT Period: 1/1/03 - 3/31/03
CONTRACTOR' CONTRACTOR NUMBER
SUMMARY OF COSTS
(Total) Comell University MOA 489 - (RC03 2003}
SCHEDULE APPROVED | COSTS THIS | COSTSTO
REFERENCE BUDGET CATEGORY BUDGET PERIOD DATE BALANCE
A,
Personnel
Fringe Benefits
Equipment Rental
Equipment Purchase
. Consumable costs
D g
83 Staff Travel
55 '
i i) Consultant
& >
0z Other
‘_
g Direct Costs
[y
&5 Total- other than
g Trainee 0 0.00. 0.00 0.00
B.
= Stipends
8 Tultion and Fees
LIE |
g Travel and Per Diem
é Total Trainee Cost 0 0.00 0.00 0.00
C. .
- Total Direct Cost {Total A + B) 0 0.00 0.00 0.00
§ Indirect Cost Rate  61.50%
< Total Indirect Cost {DAB 1666 rate = 26%) 200,617 ~/ 28,873.25 b 28,873.25 171,743.75
= — £
2 Grand Total Project Cost 200,617 28,873.25 28,873.26 | 171,743.75
INSTRUCTIONS
Each voucher should be based upon 100% of the project expenditures for the time period claimed.
Voucher processing is closely correlated with the review of quarterly reports of training and administrative activities.
Vouchers will be processed only if these reports are submitted as required.
Project budgets may not be modified without prior approval of the Office of Human Resource Development.




OCFS-3106 {Rev. 10/96)

Section 1
DAB 1666 REPORT Period: 10/1/04 - 10/31/04
{Sept & Oct)
CONTRACTOR CONTRACTOR NUMBER
SUMMARY OF COSTS
{Total) Cornell University MOA 489 - (RC03 2003)
SCHEDULE APPROVED | COSTS THIS | COSTSTO
REFERENCE BUDGET CATEGORY BUDGET PERIOD DATE BALANCE
A
Personnel
Fringe Bensfils
Equipment Rental
Equipment Purchase
- Consumable costs
A
23 Staff Travel
5 Q0
0 i Consultant
xz
°g Other
[
g Direct Costs
=
& Total- other than
x
6 Trainee 0 0.00 0.00 0.00
B.
Stipends
I
9 Tuition and Fees
w
g Travel and Per Diem
,é Total Trainee Cost 0 0.Q0 (.00 0.00
C
- Total Direct Cost (Total A + B) 0 0.00 0.00 0.00
3 Indirect Cost Rate 61.50%
; Total Indirect Cost (DAB 1666 rate = 26%) 204,402 46,874.06 170,924.14 33,477.86
=
2 Grand Total Project Cost 204,402 46,874.06 170,824.14 33,477.86
INSTRUCTIONS
Each voucher should be based upon 100% of the project expenditures for the time period claimed.
Voucher processing is closely correlated with the review of quarterly reports of training and administrative activities
Vouchers wilt be processed only if these reports are submitted as required
Project budgets may not be modified without prior approval of the Office of Human Resource Development.




EXHIBIT M



New York State
Office of
Children & Family
Services

George E. Pataki
Governor

John A Johnson
Comemissicner

Capital View Office Park

52 Washington Street
Rensselaer, NY 12144-2796

An Equal Opportunity Emplaver

March 25, 1989

Mr. Segrin Nair

Sr. Grant and Contract Officer
Office of Sponscred Programs
Comell University, 120 Day Hall
ithaca, New York 14853

Dear Mr. Nair

This letter concems the training and administrative services
agreement(s) between your agency and this State agency
(MOU0488). In accordance with the Federal decision discussed in
my February 26, 1999 letter to you (copy enclosed) you must
include a separate reporting of certain costs with each voucher
submission. This new procedure is effective for all vouchers
submitted on or after April 1, 1999,

To accommodate this separate reporting, please include an
additional form 3106, labeled “DEPARTMENT APPEALS BOARD
NUMBER 1666 REPORTING® with each voucher you submit. The
form should include indirect costs and/or applicable direct costs as
specified in the enclosed letter. Vouchers lacking this separate

reporting will be rejected.

if you have any questions regarding this subject, please call Jim
Spoor of my staff at (518) 486-6380. Thank you in advance for
your assistance and cooperation

Sincerely,
Sy O Co

Stephanie O'Connell
Director
Bureau of Financial Operations

Enclosure

cc: Mel Rosenblat
Susan Costelio
Peter Miraglia
Deb Hanor
Harry Ritter
Jim Spoor




EXHIBIT N



Final Report of the Child and Family
Services Review
of New York State

January 2002

U.S. Department of Health and
Human Services
Administration for Children and
Families

Region 11
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EXHIBIT O



" AC 92 (Rav, 392)

SEE INSTRUCTIONS ON REVERSE SIDE BEFORE COMPLETING - PLEASE DO NOT REMOVE CARBON

STATE
OF STANDARD VOUCHER TY: Vet .
NEW YORK ¥2/999 ”
1 ] Originating Agency ] Qrig. Agercy Code I Interest Eligihle (YIN) 2] P-Contract
OCr= P00 N
Payment Data M) DD} (YN OSC Usa Cnly "‘ Liability Oate MM) (C0) (70
P G730 176
3 [Payes ID Additicnal Zip Coda Routa § Payse Amount MR
15-600%2250 zomRiae 48,348, 34 /c;":{‘;”’,"’”’ o
4 ]Payee Name (Limit to 30 spaces) IRS Code IRS Amourt T
Cornell University
Payea Name [Umit to 30 spaces) Stat. Type  |Statlstic indicator-Dept. Indicator-Statewide
Addraas {Limit to 30 spaces) |5 JRetInv. No. (Limit to 20 spacas)
PO Box 1354 323-58032 1 CPST1 98
Address [Limit to 30 spaces) Reflnv. Dale MMy (DD) (TN
09 530,98
City (Limit to 20 spacss) {Limit to 2 spacas) + | State | Zip Coda
Albany Y 12201 323-8632 2250 615
6 Purchase - 3] ion af M Sarvi
Ordlar Na. nuemammommamwbeuwpommdmmobhdtbdw Unit Price Amount
and Data wsa Form AG 93 anc camy total forward. Py
CHERL) SE7 T
TOTAL EXPENDITURES N @*\ HOS TS B
' 4 103, 1L £ 3
2Ly - 0chias ) SO o
LESS 25% STATE SHARE 14958 Ty 267288176
: OHRL Uy (ag. 542 19}
2 CBESS 57 ADMINISTRATIVE COST ’ _G"’j Sr25 P
b ¢ \‘Q" = ~ 1 Y
uh % e (5028 ).
& Phereby certify that costs claimed }:‘ne Stpte of Bew Ydrk R W
roue NET 7297 1 e
FiD e E Children and Family Services on the \f\@i‘ﬁ?‘m er dd not 1 s
ki'rtb cate costs ¢laimed on vouchers for any oth e wi1 hin !
ont—;act or any other contract this orgamization has with the G’ uS‘h‘r\:?.nf
n . 1
o fgbe ir the same time period. C?' 34 }(ﬁ)
e 1
o . . - .
4 o E%(_J{-vn;. cXiva f:%cl} astment e .Ju.\f 9z STATE SHARIR
s , , L CE SO
Vowekze Claim - Veuainee 5 ‘}‘330 14 By SWHRE
d(lamjrfu.o-foﬁaftai 8 srclinny (27 !33'
7 Payee Centification: .
1 cartify that the above bl Is just, true an act:maxnapan araof has paid axcept a3 stated and that Total 5] ﬁu
the W actuatly dua and giqing, A8d that taxes from which the State is exempt are excluded
Ciscount
‘ Supervisor, Sponsored Fundg
-> b %
/0/26/? Cornell University 7 o-%,
7 Dai Nama of Company Not 73,4668——51-
FOR AGENCY USE ONLY STATE COMPTROLLER'S PRE-AUDIT
Mecchamndisa Icamfymmwﬂmumﬁmmpﬂ.mdmmmwuwmogmdSwm Ceartitlkad For Paymant
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C021069 - CORNELL - CPS

N
VOUCHER # 8431093
PERIOD OF CLAIM: Sep-98
SUMMARY OF COSTS |[CONTRACTOR: CONTRACT # C021069
D3S-3106 CORNELL UNIVERSITY CPS
CPs TERM: JAN-DEC 98
APPROVED COSTS THIS [COSTSTO
BUDGET CATEGORY BUDGET PERIOD DATE BALANCE
PERSONNEL $430,038 00 $34,751.85 5271141 .84 $138,896.16
FRINGE BENEFITS $146,729 00 510,018.97 587,525 11 $59,203 89
EQUIPMENT (RENTAL) $20,425.00 $61205 $4,22393 £16,201.05
EQUIPMENT (PURCHASED) $27,000.00 50.00 510,733.00 516,267.00
CONSUMABLE $23.094 00 $1.318.94 5538828 517705712
STAFF TRAVEL $64,826.00 $1,462.57 51965250 543,173.70
CONSULTANT $48,100.00 50.00 $0.00 £48,100.00
SUBCONTRACT > 525,000.00 $0.00 $0.00 $0.00 $0.60
OTHER $229,833.00 $7.748.15 $68.015.18 $161,817.82
TOTAL DIRECT COST £990,045.00 556,412.533 $466.679.66 $523,363.34
STIPENDS $0.00 $0.00 $0.00 s0.00
TUITION AND FEES 50.00 50.00 $0.00 $0.00
TRAVEL & PER DIEM 5277,955.00 $7,823.39 $171,578.04 $106,536.96
TOTAL TRAINEE COST $277,955.00 $7,823.89 $171,378.04 $106,536.96
TOTAL DIRECT COST {A&BY| $1,267440.00 564,236 42 $638,057.70 $629,522 30
TOTAL INDIRECT COST $762,348 00 537,931.61 $389,257 97 $373,290.03
RATE=
TOTAL PROJECT COST $2,029,988 00 $102,168.05 $1,02731367] $1,002,672.33

LESS STATE SHARE

LESS ADMINISTRATIVE SHARE

TOTAL REIMBURSABLE THIS VOUCHER

57151762

DSS3106 xis




AC 92(Re B84

SEE INSTRUCTIONS ON REVEFﬁE SIDE BEFORE COMPLETING

STATE
a Voucher Na.
oF STANDARD VOUCHER = _
.
NEW YORK V?ng(é S5é
A Orig. Code interest Eligible (YN 2] PContmct
1] Oniginaung Agency _{4 ey - Agancy 0 igitie (YY) 2]
7 oS 750U
2 \ Date ME (DD YY OSC Use Only - Liatility Date MM} (DB) (YY)
symen (MM} (DD} YY) /f/jz‘/f;(
C,—' /;f (—( - S ’
3 JPayeaiD [ <5 (.o (7503 Additional Zip Code Route | Paywe Amount Mift Date (MM) (DO} (V¥
e 147,435,22 [ RT 75
4 | Payee Hame (Limit to 30 spaces) RS Code tRS Amaunt
Cocnzll University
Payee Name {Limil {0 30 spaces) Stat. Type  |Statistic Indicator-Dept. indicator-Statewlide
Address (Limit to 30 spaces} 5 [Relinv. Ho. (Limit to 20 spaces)
rC Bowx 1354 R & e Falol-lihi L
Address (Limit to 30 spaces) Refrinv. Date (MM} (DD} (YY)
1¥ 33799
City {Lvmit {0 20 spaces) {Limit to 2 spaces) + | State | Zp Coda
Alpany NY| 12201 123 -~ 8534 503 Zo50 818
£ | Purchase Dascription of Matedizk-Sernica i
= Crdes No. i itams arg 10 nuMaraus (o ba incorporated it the Llock beiaw Onsarity Una Prica Asmount
and Date use Form AC 93 and cary tolal forward. .
1
Total Fxozenditurss: 213,594, G5
- i
co . == . 1
- 41;-4';';: Less 23% State Shace: -32,573: 63 =
]
Less 3% Admin. Cest: 10,5341 73
)
- ]
o ]
3
K . S
"L hareby cecrtify that costs claiamzd Ip the [Statp of few York '
Office of Children and Family Services| on tihfe atkached voucher !
do.not Jduplicate costs claimed on vouchers £pr ahy otller peried
within the contract or any other contrpuot thiis opganigatioca has jith
thge Office for the same time perisd.” '
2l I
) 1
fm 1
1
Total 147,486, 42
o - - P Discount
IS i T L Vipginia Si=3rcra, Supervispr o
7. e Sponsored Funds Accounting
LE 777 Cornzll Universicy
Net 147,436,272
. i )»'{’/‘; o " .}
] L | YN dS il Cean
VY
R I ”'r’/[u
f/ MR 13 [ AN
Expenditure Liquidation
Cos: Canter Code Otject Agcum Amount Ong. Agency PO Contract Line FP
Dept.l Cost Canter Uit Var | ¥r Oept. | Statewide ] 17
. - i ] Ay T T - —p P 2 i 7 f?
#5200 1821599531224 [ H7u 8L 722 | 24000 |L02] 22 7101 ]

e —

DEPARTMENT




C021217-Comnell CPS

n
VYOUCHER #: 8
PERIOD OF CLAIM: Mov-99
SUMMARY OF COSTS CONTRACTOR: CONTRACT #:  C021217
DSS-3106 Comell University
CPS Training Project TERM: Jan 99 - Dec 99
APPROVED COSTES THIS JCOSTS 10

BUDGET CATEGORY BUDGET PERIOD DATE BALANCE
PERSONNEL $464,561 00 $£39,760.83 £393,67241 $70,888.59
FRINGE BENEFITS $153,933.00 $12,390.16 $117,444.39 $16,488.61
EQUIPMENT (RENTAL) $20,200.00 $913.27 $3,409.47 $16,790.53
EQUIPMENT (PURCHASED) $14,200.00 $6.00 $13,946.90 $253.10
CONSUMABLE $20,669.00 $1,149.53 513,645 304 £5,023.70
STAFF TRAVEL $£77,171.00 $4,196.20 544,466 63 $32,704 37
CONSULTANT $41,440.00 $16,913 04 $34,238.70 $71.201.30
SUBCONTRACT > $25,000.00 50.00 $0.00 $0.00 $0.00
OTHER $202,426 00 $12,769.59 $84,148.48 $118,277 52
TOTAL DIRECT COST $974,600.00 $88,092.62 $706,972.28 $267.627.72
STIPENDS $0.00 50 00 S0 00 $0.00
TUITION AND FEES $0.00 $0.00 $0.00 50.00
TRAVEL & PER DIEM $259,768.00 $44,373.05 $209,174 94 $90,593.06
TOTAL FRAINEE COST T 5299,768.00 $44,378.05 £209,174.94 $90,593.06
TOTAL DIRECT COST {A&B)| S51,274,368.00 $132,470.67 $916,14722 $358,220.78
TOTAL INDIRECT COST £745,310.00 $78,223.93 $532,749 29 $212,360.71
RATE=
TOTAL PROJECT COST $2,019,678 00 $210694.60] S1,348,896 51 $570,781 49
LESS STATE SHARE $32.673 65
LESS ADMINISTRATIVE SHARE 510.334 73
TOTAL REIMBURSABLE THIS VOUCHER S147.486.22

70% Reimb Rate

DSS$3106 xls




SEE INSTRUCTIONS ON REVERSE SIDE BEFORE COMPLETING

\C 82 (Rev 6541, L
o STT®  gTANDARD VOUCHER T
Fof e )2
NEW YORK SYATHHE
l-..] Criginating Ageney nen; Yor'n Shate Office af 'Oﬂgligsﬂf}‘cfgﬂ ‘_. interest th:ble‘{‘m;) 2] P-Contract
Chiidzen & Foamily Servics Z 2 CY ~
Payment Date My (DD} (Y QSC Use Only Liabllity Date MMy (DD} n
1 LT (6t S
3 |PayeeiD, (CF 7 -0 Additional Zip Code Route ] Payee Amount A Date(MM} (DD (YY)
s A S e o - A% .
1555556 75,330,092 1 T s
1]Payee Name (Limitto 30 spaces} IAS Code | IRS Amount
Cornell Universitv
Payee Name {Limit o 30 spaces) Stat. Type | Statistic Indicator-Oept. Indicator-Statewide
‘Address (Limit to 30 spaces) 5] Reftny No. {Limit fo 20 spaces)
PO 20X 13574 322 0o prcep T fata
Address {Lirmil 10 30 spaces) Refinv Dats (MM} Dby 1Y)
£’ 3n 00
City (Limit 10 20 spaces) (Limit to 2 spaces) * State | Zip Code
Alcany NY | 12201 323-8535 s37 2:60, AT
6} Purchase Descripion of MateriavSarvce
Ordar No If deens ara 106 AUMErDUS 10 be iNCOrporated ino the biock below CQuantity Unit Pricg Amauat
and Date %@ Form AC 93 and carry tolal forward. .
i
Toral Exsendits 5 AET
otal Exgenditures 109,027, 10
1
Lass 25% State Share 27,264, 28
1
LT . P
fess, 5% Admin. Cost 5,452.1 86
1
1
1
1
]
31
: i
I nereby certify thal costs claimed to the State of Mpw YCEK Office ;
of Children & Family Services on tha2 attached oucher] &0 npt H
Juilicate costs claimed on vouchers for any ofper perfiod within gne ]
AP s ) S A L . t
~ontract or any other contract this ormanizatipn has piltn Ehe Cfrice )
for the same time seriod. '
1
I/ {_:7 ) _;_;i d "_/u :
Tatal =& 270 ca At
i+ 2
wrs . . . - X Discount
s s Virginia Siezrra, Sugervisor
' Sponscrad Funds Accounting *
o, ormell University
T Net 75,370, ik
N
/ ",’f' ":I:- %:‘
. "'“
I L7 N B
Vo B -
= \/ s NUV 6 2000 - .
- py :z:/
Expenditure Liquidation
Gost Certar Code Ooject Accum A Amount Org. Agency POIContract Line FP
Dept. Cost Center Unit var { Yt Cept. | Statewide
I P - —_ —ya F - . "'.»l - IRy % BRI AR T 7
1T L s L IS T2 CCLT T oA ,T'S‘.-’z—-- Z-:‘a'z"\/»" PRV RN Ol AV
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C021840-Comell CPS

VOUCHER # 427895
PERIOD OF CLAIM: Sep-00
SUMMARY OF COSTS CONTRACTOR: CONTRACT #: (021840
OCFS-3106 Comell University
Child Protective Services TERM: Jan 00 - Dec 00
: APPROVED COSTS THIS JCOSTSTO
BUDGET CATEGORY BUDGET PERIOD DATE BALANCE
PERSONNEL §501,201.00 $318,199.63 $330,939 45 £170,261.55
FRINGE BENEFITS £156,877.00 $12,571.534 $105,028.96 $51,848.04
EQUIPMENT (RENTAL) £21,02500 $270.00 $4,189 66 $16,333.04
EQUIPMENT (PURCHASED} $14,200.00 30.00 $7,098 00 $7,102.00
CONSUMABLE $22,796 00 $2,326.72 $12,270.11 $10,525 89
STAFF TRAVEL $90,029.00 $2,034 .99 $37,267 16 $52,76124
CONSULTANT $32,200 00 £0.00 $0.00 $32,200.00 |
SUBCONTRACT > $25,000.00 $0.00 $0.00 $0.00 $0.00
OTHER $283,08700 £9,194.75 $86,950.18 $196,136.82
TOTAL DIRECT COST $1,121,415.00 $64,597.43 $583,744.42 $£537,670.58
STIPENDS $0.00 06 60 $0 .00 $0.00
TUITION AND FEES $0.00 $0 00 $0.00 $0.00
IRAVEL & PER DIEM $292,620.00 $2,721 77 $142,242.79 $150,377.21
TOTAL TRAINEE COST $292,620.00 $2,721.77 $142,242.79 $150,377.21
TOTAL DIRECT COST (A&B)| 51,414,035.00 $67,319.20 $725,987 21 $688,047.79
TOTAL INDIRECT COST $866,036.00 S41. 73790 S443,711.31 420,324 .69
RATE =
TOTAL PROJECT COST $2,280,071.00 $109,057.10§ S1,171,698.32] $i,10837248
LESS STATE SHARE $27264 28
LESS ADMINISTRATIVE SHARE 535452 86
TOTAL REIMBURSABLE THIS VOUCHER $76.33997

75% Reimb. Rate

D353106 xIs




s SEE INSTRUCTIONS ON REVERSE SIDE BEFORE COMPLETING

* ’2'1?--6-1—9?-’-5; - STATE Voucher No,
T . OF STANDARD V}OUCHER s
NEW YORK ' 4377
1] Origimating Agency  New York State Office of [Org Agency Code . [Ninterest Eligibte (Y/N) 12 P-contract
Children & Famjly Service JAYOCO Ny —
Payment Bate (MM} (DD} (YY) | OSC Use Only Liability Date~" 71 ¢ ¢ a@% /@7 ‘.%
03[13fs 4 o ETEy i | 37O |
3 |Payee D Additional Zip Code Raute | Payee Amount MIRDate (MM) (DD} {YY)
15-0532082 664,302.42 - Kxﬁ ﬁy
ij Payes Name [Limit 20 30 spaces) 1RS Code IRS Amount 3 A ¢ s
.. Cornell Eniversity 0 / -_é'/ -
Payea Name (Limit to 30 spaces} Stal‘-%ype Statistic Indicator-Dept lnd|cator-§!atewide
Address (Limit tv 30 spaces) Bi ﬁefnnv. No. (Limil to 20 spacas}
PO Box 1354 323-5021 €022508
Address {Limit to 30 spaces) - ) Retdnv. Date  (MM) (BD) {¥Y)
s : 07,31 ,01
City (Limit to 20 spaces) {Lirit to 2 spaces) » | State { Zip Code ' . :
Albhany NY | 12201 323-8638 5021 2250 615
_@J Purchase Dascription of MalarialSarvice -
QOrder No. i itemns ana too samenous 1o ba ncorporated inte the block halow Quantity it Prica Amaunt
and Date . usa Form AC 93 and carry total forward. _ -
e ;o
Total Expenditures: {_ (ede) 2 ¥ 949,003! 46
T ; !
C(9250f less 25% State Share ' 237,250, 87
. t
“|1eS8 5% Admin. cost | 47,4501 17
v : s

I hereby certify that costs claimed to Bhe Stade of NelWw York Offife
of €hildren & Family Services on the attached voucher Ho n
jdugflicate costs claimed on vouchers for any otHer peripd wikhin the
jeorftiact or any other contract this organizatidn has with the Offlce
-forchhe same time period.

MIADATE BRE2 X SFLIIGFRCA)

Total 664 r 302 . 42
7 o wrd v g Virginia Sierra, Supervisor Discou::
Sponsored Funds Accounting ’
Cornell University

Net 664,302. 42

Jpl B o bt
‘ﬁ%%"@ F ?/5'7— | Sy et

Expenditure . ; ,.:';-l' Ligqui
Cost Center Coc%e : Otject Accum , Amount Orig Age ncy S
{Cept.]  Cost Center Unit Var | ¥r Dept. }Statewide i
D515 aamy | o) | Sested [T £0Y, 302 7

[ W

AGENCY




C022508

VOUCHER #:

PERIOD OF CLAIM: 1/01-7/3]1

SUMMARY OF COSTS CONTRACTOR: CONTRACT # C022508
DSS-3106 CORNELL

UNIVERSITY TERM: 1/1/01-12/31/01

CPSTI. -

APPROVED | COSIS THIS |COSTS 1O

BUDGET CATEGORY BUDGET PERIOD  [DATE BALANCE
PERSONNEL $657,663.00 $236,18728)  $236,187.28]  $421,475.72
FRINGE BENEFITS $216,437.00 $76,095.58 $76,095.58]  $140,341.42
EQUIPMENT (RENTAL) $37,875.00 _$0.00 $0.00 $37,875.00
EQUIPMENT (PURCHASED) $14,200.00 $6,983 00 $6,983.00 $7,217.00
CONSUMABLE $22,979.00 $11,494.26 $11,494.26 $11,484 74
STAFF TRAVEL $127,886.00 $37,425 05 $37,425.05 $90,460.95
CONSULTANT $42,300.00 $0.00 $0.00 $42,300.00
SUBCONTRACT > $25,000.00 $0.00 $0.00 £0.00 . $0.00
OTHER $345,202.00 $125,74676]  $125746.76]  $219,45524
TOTAL DIRECT COST $1.464,542.00 $493,931.93]  $493931.93]  $970610.07
STIPENDS $0.00 $0.00 $0.00 $0.00
TUITION AND FEES $0.00 $0.00 $0 00 $0 00
TRAVEL & PER DIEM $334,998.00 $94,545.18 $94,545 18]  $240,452 82
TOTAL TRAINEE COST $334,998.00 $94,545.18 $94,545.18]  $240,452.82
TOTAL DIRECT COST (A&B){ $1,799,540 00 $588,477 11}  $588,477.11) $1,211,062.89
TOTAL INDIRECT COST $1,115,78000 | $360,52635] = $360,526.35] $755,253.65
RATE=
TOTAL PROJECT COST $2,915,320.00 $949,003.46]  $949,003.46] $1,966,316.54

LESS STATE SHARE

LESS ADMINISTRATIVE SHARE

TOTAL REIMBURSABLE THIS VOUCHER

£237,250.87
$47,450.17

$664,302.42

DSS3106 xls




SEE INSTRUCTIONS CN REVERSE SIDE BEFORE COMPLEING

.&c?z Bev 8/54) ﬂ L{a{/ é

STATE

L oF STANDARD VOUCHER
NEW YORK S des 3/915/45' LS

_] Criginafing Agency Onig. Agency Code Interest Eliglble (YN} 2] P-Contract
NYS Office of Children end Family Sexrvices  j<F @C _ L/
Payment Date (MM) {BD) YY) | 0S¢ Use Only Liabifity Date (Ml\ﬁ 00y (YN
%;r'/.'J_, fr A L i
3 {Payee ID Additlonal Zip Code Route] Payee Amount MiIA Date (MMJDU) (YY)
LE-H002250 $44,424.779 " /i :L/\_)
|4 | Payee Name (Limit to 30 spaces) RS Code iAS Amount B
Cornell Uhiversity Stabusosy
Payee Name {Limit to 30 spaces) Stat Type |Stafistle Indicator-Rapt. indicator-Statewlde
Dive-oEFinang {al-AfFalr 1 :
Address (Limit to 30 spaces) ::ij Ref/lnv. No . (Limit to 20 spaces)
34iPing-Teee-Rd. 323-5011 . BCO3 CHz2013
Address ;leﬂ to 30 spaces} o o Reffinv. Date (MM) (DD {¥YY)
Foaleee 115T ~ir3g 102
Clty [Limit to 20 spacas) (Limit to 2 spaces) -+ | State | Zip Code j A / o
Irhaca_ s pai i NY | 1485€=2570— 23 ?aao ‘ 2250 6l
161 Purchase Dascription of MatarialiSarnvice . )
Ordar No It items are toe numerous to ba neorperated inta the biock below - Quantity Unit Frice Amount
and Date use Form AC 93 and carry tolat forward. .
T
I -
CO230131 Totel Expenditures ! 9%
1
1ams:  25% State Share poun
s 5% Admin. Cost 1 20
e i
) i
1
1
{
1
I
: L 1
1 Lsreby certify that costs claimed to the NYY Qffice of h
Children and Family Services on the attached voucher ot :
duplicate costs clalmed on vouchers for any ggher pexiod within :
rha contract or for any obther contract this chgganizagion ifas 1
vith kne Offic: for the same btime period. :
1
1
1
1
; : Totat 34,424, 9
’ S F
4 y e . . . Discount
- i Virginiz Sierva, Supervisor o
' Sponsored Funds Accounting
Cornell University
Net 44, 4724, 7o
{ 1
4
: {; I\ .
) 1
K7
Ny
1" f” {y f /!/?7
AR b~
Expenditura
Cost Canter Code Obvact Accum N
Dept.  Cost Center Unit Var | ¥r J Dept. | Statewide Amaurt Orig. Agency FiP
S8 adau T Ao Setvad | TR Sy ;!.a p; iy
S - i v f el e : Y fF e D ) y Y.
—»‘!'f*- g««) 4] b/ 3 G L b Y /r’"/l' "'? it 7 l,”‘u‘“j! £ 5 7 1 X
Y - L. : ;

DEPARTMENT



VOUCHER # 2427518
OSC PAYMENT DATE OsCUv#
PERIOD OF CLAIM: Nov-02
SUMMARY OF COSTS CONTRACTOR: CONTRACT #: C023013
DSs-3106 CORNELL UNIV,
RCG3 TERM: 1/4/02-12/31/02
APPROVED | COSTS THIS [COSTS 1O .

BUDGET CATEGORY BUDGET PERICD JDATE BALANCE

PERSONNEL $231,613.00 $12,836.01] 3$231,43645 $176 55

FRINGE BENEFITS $77,705.00 $4,677.43 $75,775.80 $1,929.20

EQUIPMENT (RENTAL) $15,600.00 $0.00 $10,653 86 $4,946.14

EQUIPMENT (PURCHASED) $5,74000 $595.00 $2,027.50 $3,712 580

CONSUMABLE - $7.35400 $892 56 $5,423 83 $1,93017

STAFF TRAVEL 351,407 CO $4,573 08 $56,647.7C {$5,140.70)

CONSULTANT $8,000 00 $0 00 $0.00 $8,00C 00

SUBCONTRACT > $25.000.00 $000 $0.00 $0.00 $000

OTHER ' $120,949 00 $9,000 891 $109,635 57 $11,31343

TOTAL DIRECT COST $518,368.00 $32,664.97| $491,500.71 $26,867.29

STIPENDS f0.0c $000 $000 $0.00

TUITION AND FEES $000 $000 $0.00 $0 00

TRAVEL & PER DIEM $102,248.00 $6,6831 62 $27,042 39 $75,20561

TOTAL TRAINEE COST $102,248.00 36,631.62 $27,042.35 $75,205.61
. |FOTAL DIRECT COST (A&B) $620,616 00 $39296.59| $518,543.10 $102,072.90

TOTAL INDIRECT COST $379,378 00 524,167 40f $318,02302{ - $61,354 98

RATE =

TOTAL PROJECT COST $999,994 00 $63.463 99 $836 566 12 $163,427 88

LESS STATE SHARE $15,866 00

LESS ADMINISTRATIVE SHARE $3173 20

TCTAL REIMBURSABLE THIS VOUCHER $44 42479
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STATE
OF STANDARD VOUCH ER VOB [5G
o . NEW YORK ) §Cﬂdé /Zdy H-MNot-Pinal
1] Originating Agenty ‘ Agency Code interest Etigible {Y/N 2] P-Contract
Office of Ch].ldl:en and Family Services 5 ITY : /L/) ' '
{Fayment Date "GGC Use Omly Liabflty Date ™M) (DD)
"? R /A3 O 75
3 {Payee ID Additional Zip Code Route | Payes Amount MIR Daté- (MM) (DD} {¥¥)
15-6002250 , 92246.27 3,05 1 5
’JPayea Namse (Limit to 30 spaces) R RS Code | IRS Amount j
Cornell University - Statui*ory
Payée ! Name {Limit to 30 spaces) Stat. Type {Statistle Indicator-Dept. indicator-Stalewide
3 .
Address {Bimit to 30 spaces) ' _g[ﬂelflnv Mo. {Lim# to 20 spaces)
 Divigion of Financial Affairs 323-5012 : 023295
Address (Limit fo 30 spacas) - ) Refiinv. Date (MM} (DD) (Y'Y}
341 Pine Tree R4 o , 03702 /04
Clty (Limit ta 20 spacas) {Limit fo 2 spaces) -» | State | Zip Code ' ’
ithaca . , - NY { 148502820 323-8635 2230 615
|6] Furchase Dascription of MaterlalService R -
Grder Na If tems are tao ninmierous 1o be incorporated inta the block below Quantity Unit Prica Amount
and Date \ use Form AC 83 and cary tota forward. . .
£023235| Total Expenditures 131, 780.: 38
Lass: 25% State Share 12 -32, 945. 10
_Less: 5% Administrative Co; %’ - G, 589.1 02
4 2 |
DLTAE |
T L o~ § o 1
. ) o et o
i1 I.hereby certify that ¢ LS c§yf&ed to| £He State] of oo
| Ne¥ York Office of Childk@ and@}amil{ rvijres pn the oo
a__Lt’tach'ec} voucher do not di cq,cai:e cos-‘gl claimed pn !
« | vouchers for any other per he conftracg Lo
;.| this organization has with th3 of the samp R
| £ime period. P
[y :
:

4

o | 92,246, 27

/4% @ j//,ggw Virginia Sierra, Supervisor Plsaount

Sponsored Funds Accounting

/’ éa{/{»’f/’f Cornell University

Net 92,246. 27

3fsfoy & — ;f
W nloH TQ;VM W zf ;

CONTRACT MANAGEMER

| SPECIALIST
Exponditurs ) Liquidation
Cost Center Code Object ) Accum . .
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VOUCHER # 3421808
OSC PAYMENT DATE OSC JV #
PERIOD OF CLAIM: Dec-03
SUMMARY OF COSTS CONTRACTOR; CONTRACT # C023295
DSS-3106 CORNELL UNIV.
RCO3 TERM: 1/1/03-12/31/03
APPROVED [ COSTS TS ICOSTS o
BUDGET CATEGORY BUDGET PERIOD {DATE BALANCE
PERSONNEL $29529500] $19,736 78] $286,220.04 $9,074.06
FRINGE BENEFITS $107,605.00 $7.456.35] $107,179 54 $425 46
EQUIPMENT (RENTAL) $16,500.00 $91000] $10,525 00 $5,975.00
EQUIPMENT (PURCHASED) $5,800.00 $0.00 $0.00 $5,900.00
CONSUMABLE $10,010 00 $0.00 $9,588 84 $421.16
STAFF TRAVEL $107,138.00 $4,68315] $77.05354]  $30,084 48
CONSULTANT | $35,000.00 $0.00] $7.10269 $27,897 31
SUBCONTRACT > $25,000 60 $0.00 $0.00 $0.00 $0.00
OTHER $12577100 ) $46,32067] $133,96519 (38,194 19)
TOTAL DIRECT COST $703,210.001 $79,106.95! $631,635.74 $71,583.25
STIPENDS $0.00 $0.00 $0.00 $0 00
TUITION AND FEES $0.00 $0.00 $0.00 $0.00
TRAVEL & PER DIEM $71,783.00 $8,00088 $72.011 30 ($228 30)
JTOTAL TRAINEE COST $71,783.00 $8,000.88]  $72,011.30 ($228.30)
. [TOTAL DIRECT COST (A&B) $775,00200{ $87,11683] $703,647.04]  $71,354.96
[FoTAL NDIRECT COST $474,998.00 | 944,663 55| 3423.82063]  $561.16837
RATE = i
TOTAL PROJECT COST $1,250,000.00 | $131,780.38) $1,127.476 67]  $122,523 33
LESS STATE SHARE $32,945 10
LESS ADMINISTRATIVE SHARE $6,589 02
TOTAL REIMBURSABLE THIS VOUCHER $92,246.27
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PER APPROVED BUDGET MODIFICATION DATED 3/22/05

n

VOUCHER #: 5421007
OSC PAYMENT DATE osCJv#
PERIOD OF CLAIM; Dec-04
SUMMARY OF COSTS CONTRACTOR CONTRACT # C023766
DSS-3106 CORNELL UNIV.
RCO3 TERM: 1/01/04-12/31/04
APPRUOVED  JCUBIS THS ICOBTS 10
- IBUDGET CATEGORY BUDGET PERIOD |DATE BALANCE
|PERSONNEL $377,730.00 $33,523 84} $379,288.92 ($1,558 92)
FRINGE BENEFITS $152,390.00 $12,96591] $152,718.35 ($328 35)
EQUIPMENT (RENTAL) $12,891.00 $3,330.00 $8,861.50 $4,029 50
EQUIPMENT (PURCHASED) $0 00 $0.003 $4'030'OOL ($4,030.00)
CONSUMABLE $11,430.00 $3,47760f $11,430.60 ($0 60)
STAFF TRAVEL $60,973 00 $3,505.80] $80,972869 $0.31
CONSULTANT $17,086 00 30.00] $17,085.75 $0.25
SUBCONTRACT > $25,000.00 30 00 $0.00 $0.00 $0.00
EOTHER $81,966 00 -$20,973.691 $79,819.72 $2,146.28
TOTAL DIRECT COST $714,466.00 $35,829.46] $714,207 .53 $258.47
. {sTiPENDS $0 00 $0.00 $0.00 $0 00
TUITION AND FEES $0.00 $0.00 $0.00 $0.00
TRAVEL & PER DIEM $71,698.00 $20,27830] $71,698.58 ($058)
TOTAL TRAINEE COST $71,698.00 $20,278.30f $71,698.58 ($0.58)
. [TOTAL DIRECT COST (A&B) $786,164.00 $65,107.76] $785,906 11 $257 89
TOTAL INDIRECT COST $463,836 .00 $38,413.58] $463,684 60 $151 40
JRATE =
TOTAL PROJECT COST $1,250,00000 | $103,521.34f $1,249,590.71 $409 29
LESS STATE SHARE $25,880 33
LESS ADMINISTRATIVE SHARE $5,176.07
TOTAL REIMBURSABLE THIS VOUCHER $72,464.94
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EXHIBIT Q



Appendix A3
Rev.04/28/03

Federal Assurances and Certifications

Certain of these assurances may not be applicable to your project or program. If you have questions, please contact the Office of
Family and Children Services.

As the duly authorized representative of the applicant, 1 assert that the applicant:

1. Has the legal authority to apply for Federal assistance and the institutional, managerial and financial capability (including funds
sufficient to pay the non-Federal share of project cost) to ensure proper planning, management and completion of the project described
in this application.

2. Will give the awarding agency, the Comptroller General of the United States and, if appropiiate, the State, through any asthorized
representative, access to and the right to examine all records, books, papers, or documents related to the award; and will establish a
proper accounting system in accordance with generally accepted accounting standards or agency directives.

3. Will establish safeguards to prohibit employees from using their positions for a purpose that constitutes or presents the appearance
of personal or organizational conflict of interest, or personal gain.

4. Will initiate and complgte the work within the applicable time frame afier receipt of approval of the awarding agency.

5. Will comply with the Intergovernmental Personnel Act of 1970 (42 U.5.C. §§4728-4763) relating to prescribed standards for merit
systems for programs funded under one of the 19 statuies or regulations specified in Appendix A of OPM's Standards for a Merit
System of Personnel Administration (5 C F.R. 900, Subpart F).

6. Will comply with all Federal statutes relating to nondiscrimination. These include but are not limited to (a) Title VI of the Civil
Rights Act of 1964 (P L. 88-352) and Executive Order Number 11246 as amended by E O. 11375 relating to Equal Employment
Opportunity, which prohibits discrimination on the basis of race, color or national origin; (b) Title IX of the Education Amendmeats
of 1972, as amended (20 U.S.C. §§1681-1683, and 1685-1686), which prohibits discrimination on the basis of sex; {¢) Section 504 of
the Rehabilitation Act of 1973, as amended (29 U.S.C, §794), which prohibits discrimination on the basis of handicaps; (d) the Age
Discrimination Act of 1975, as amended (42 U.S.C. $§6101-6107), which prohibits discrimination on the basis of age; (¢} the Drug
Abuse Office and Treatment Act of 1972 (P.L. 92-255), as amended, relating to nondiscrimination on the basis of drug abuse; () the
Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment and Rehabilitation Act of 1970 (P.L. 91-616), as amended,
relating to nondiscrimination on the basis of alcohol abuse or alcoholism; (g) §§523 and 527 of the Public Health Service Act of 1912
(42 U.8.C. §§290 dd-3 and 290 ee-3), as amended, relating to confidentiality of alcohol and drug abuse patient records; (h} Title VI
of the Civil Rights Act of 1968 (42 U.8.C. §§3601 et seq.), as amended, relating to nondiscrimination in the sale, rental or financing of
housing; (i} any other nondiscrimination provisions in the specific statute(s) under which application for Federal assistance is being
made; and, (j) the requirements of any other rondiscrimination statute(s) which may apply to the application.

7. Wili comply, or has already complied, with the requirements of Titles II and 111 of the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970 (P.L. 91-646) which provide for fair and equitable treatment of persons displaced or whose
property is acquired as a result of Federal or federally-assisted programs. These requirernents apply to all inlerests in real property
acquired for project purposes regardless of Federal participation in purchases.

8. Wili comply, as applicable, with provisions of the Hatch Act (5 US.C. §§1501-1508 and 7324-7328) which limit the political
activities of employees whose principal employment activities are funded in whole or in part with Federal funds.

9. Will comply, as applicable, with the provisions of the Davis-Bacon Act (40 U.S.C. §§276a to 276a-7}, the Copeland Act (40 U.S.C.
§276c and 18 U.S.C. §874), and the Contract Work Hours and Safety Standards Act (40 U S C. §§327-333), regarding laber standards
for federally assisted construction subagreements,

10. Will comply, if applicable, with flood insurance purchase requirements of Section 102(a) of the Flood Disaster Protection Act of
1973 (#L. 93-234) which requires recipients in a special flood hazard area to participate in the program and to purchase flood
insurance if the totaf cost of insurable counstruction and acquisition is $10,000 or more.

11. Will comply with environmental standards which may be prescribed pursuant to the following: (a) institution of environmental
quality control measutes under the National Environmental Policy Act of 1969 (P.L. 91-190) and Executive Order (EO) 11514; (b)
rotification of violating facilities pursuant to EQ 11738; (c) protection of wetlands pursuant to EO 11990; {(d) evaluation of flood
hazards in floodplains in accordance with EQ 11988; () assurance of project consistency with the approved State management
program developed under the Coastal Zone Management Act of 1972 (16 U.S.C. §§1451 et seq.); {f} conformity of Federal actions to
State (Clean Air) Implementation Plans under Section 176(c) of the Clean Air Act of 1955, as amended (42 U.S.C. §§7401 et seq.);
(g) protection of underground sources of drinking water under the Safe Drinking Water Act of 1974, as amended {P.L. 93-523); and,
{h) protection of endangered species under the Endangered Species Act of 1973, as amended {P.L. 93- 205).

12, Will assist the awarding agency in assuring compliance with Section 106 of the National Historic Preservation Act of 1966, as
amended (16 US.C. §470), EQ 11593 (identification and protection of historic properties), and the Archaeological and Historic
Preservation Act of 1974 (16 U.SC. §§469a-1 et seq.).

13. Will coinply with the Lead-Based Paint Poisoning Prevention Act (42 U.5.C. §§4801 et seg.) which prohibits the use of lead-based
paint in construction or rehabilitation of residence structures.

14, This contract is fundad in whole or part with fedaral funds under the CDFA No(s) shown on the first page of Appendix C or Appendix
X for renewals. OCFS is a pass - through entity of these federal funds. As a racipient of these federal funds, tha Contractor may be
determined, as shown on the first page of Appendix C or Appendix X for renewals, to be a sub-recipient of federal assistance. Sub-




o

i 1

reclplents of federal funds have the responsibility of reporting to OCFS in addition to the sub-recipient’s responsibiiity to file reports with

the federal clearinghouse dasignated by Office of Management and Budget (OMB). I this contract wilf require the Contractor to expend

$300,000 or mare of federal funds from this contract or in {olal with other contracts or grants of federal funds or assistance in the

Contractor's fiscal year, regardiess of the scurce of the funding, the Contractor is required to compiy with the terms and provisions of
the OMB Circular A-133. The Contractor will notify OCFS if it reasonably expects to sxpend the sum of $300,000 of federally derived

funds, in ifs fiscal year, as soon as it has notice of awards, grants or contracts totaling $300,000 in federal funds but in no event later
than the close of the calendar year. The Cantractor will have an audit performed pursuant to the requirements of OMB Clrcular A-133
and provide OCFS with the required reports within 30 days of the Contractor’s receipt of the independent audit report or within @ months
after the close of the Contractor’s fiscal year, whichever event is sooner.

15. Certifies that Public Law 103-227, Part C - Environmental Tobacco Smoke, also known as the Pro-Children Act of 1994 (Act),

requires that smoking not be permitted in any pottion of any indoor facility owned or leased or contracted for by an entity and used

routinely or regularly for the provision of health, day care, education, or library services to children under the age of 18, if the services
are funded by Federal programs either directly or through Staté or local governments, by Federal grant, contract, loan, or loan
guarantee. The law does not apply to children's services provided in private residences, facilities funded solely by Medicare or
Medicaid funds, and portions of facilities used for inpatient drug or alcohol treatment, Failure to comply with the provisions of the
law may result in the imposition of a civil monetary penalty of up to $1000 per day and/or the imposition of an administrative
compliance order on the responsible entity. By signing and submitting this application the applicant/graniee certifies that it will
comply with the requirements of the Act. The contractor/grantee further agrees that it will require the language of this certification be
included in any subawards which contain provisions of children's services and all subgrantees shall certify accordingly.

16A. 1. By signing and/of submitting this application or grant agreement, the grantee is providing the centification sct out below. 2.
The certification set cut below is a material representation of fact upon which reliance is placed when the agency awards the grant. If
it is later determined that the grantee knowingly rendered a false certification, or otherwise violates the requirements of the Drug-Free
Workplace Act, the agency, in addition to any other remedies available to the Federal Government, may take action authorized under
the Drug-Free Workplace Act. 3. For grantees other than individuals, Alternate I applies. For grantees who are individuals, Alternate
I applies. 5. Workplaces under grants, for grantees other than individuals, need not be identified on the certification. If known, they
may be identified in the grant application. If the grantee does not ideatify the workplaces at the time of application, or upon award, if
there is no application, the grantee must keep the identity of the workplace(s) on file in its office and make the information available
for Federal inspection. Failure to identify all known workplaces constitutes a violation of the grantee’s drug-free workplace
requirements. 6. Workplace identifications must include the actual address of buildings (or parts of buildings) or sites where work
under the grant takes place. Categorical descriptions may be used (e.g. all vehicles of a mass transit authority or State highway
department while in operation, Siate employees in cach local unemployment office, performiers in concert halls or radio studios). 7. If
the workplace identified to the agency changes during the performance of the grant, the grantee shall inform the agency of the
change{s), if it previously identified the workplaces in question (see paragraph five). 8. Definitions of terms in the Nonprocurement
Suspension and Debarment common rule and Drug-Free Workplace common nule apply to this certification. Grantees” attention is
called, in particular, to the following definitions from these rules: Controlled substance means a controlled substance in Schedules I
through V of the Controlled Substances Act (21 U.S.C. 812) and as further defined by regulation (21 CFR 1308.11 through 1308 15);
Coaviction means a finding of guilt (including a plea of nolo contendere) or imposition of sentence, or both, by any judicial body
charged with the responsibility 1o determine violations of the Federal or State criminal drug statutes; Criminal drug statute means a
Federal or non-Federal criminal statute involving the manufacture, distribution, dispensing, use, or possession of any controlled
substance; Employee means the employee of a grantee directly engaged in the performance of work under a grant, including: (i All
direct charge employees; (if} All indirect charge employees unless their impact or involvement is insignificant to the performance of
the grant; and, (iii) Temporary personnel and consuliants who are directly engaged in the performance of work under the graut and
who are on the grantee’s payroll. This definition does not include workers not on the payroll of the grantee (¢.g. volunteers, even if
used to meet a matching requirement; consultants or independent contractors not on the grantee's payroll; or employees of
subrecipieats or subcontractors in covered workplaces).

16B. Alternate I (Grantees Other Than Individuals). 1. The grantee certifies that the applicant will, or will continue to, provide a
drug-free workplace in accordance with 45 CFR Part 76 by: (a) Publishing a statement notifying employees that the unlawful
manufacture, distribution, dispensing, possession or use of a controlled substance is prohibited in the grantee’s workplace and
specifying the actions that will be taken against employees for violation of such prohibition; {(b) Establishing an ongoing drug-free
awareness program to inform employees about: {1) The dangers of drug abuse in the workplace; (2) The grantee’s policy of
maintaining a drug-free workplace; (3) Any available drug counseling, rehabilitation, and employee assistance programs; and (4) The
penalties that may be imposed upon employees for drug abuse violations occurring in the workplace; (c) Making it a requirement that
each employee to be engaged in the performance of the grant be given a copy of the statement required by paragraph (a) above; (d)
Notifying the employee in the statement required by paragraph (a) above, that, as a condition of employment under the grant, the
employee will-(1) Abide by the terms of the statement; and (2) Noiify the employer in writing of his or her conviction for violation of
a criminal drug status occwring in the workplace no later than five calendar days after such conviction; (e) Notify the agency in
writing within ten calendar days after receiving notice under paragraph (d)(2) from an employee or otherwise receiving actual notice
of such conviction. Employers of convicted employees must provide notice, including position title, to every grant officer or other
designee on whose grant activity the convicied employee was working, unless the Federal agency has designated a central point for
the receipt of such notices. Notice shall include the identification number(s} of each affected grant; (f) Taking one of the following
actions, within 30 calendar days of receiving notice under paragraph (d)2), with respect to any employee who is so convicted- (1)
Taking appropriate persounel action against such an employee, up to and including termination, consistent with the requirements of
the Rehabilitation Act of 1973, as amended, or (2) Requiring such employee to participate satisfactorily in a drug abuse assistarce or




rehabilitation program approved for such purposes by a Federal, State, or local health, law enforcement, or other appropriate agency;
(g) Making a good faith effort to continue to maintain a drug-free workplace through implementation of paragraphs (a), (b}, {c), (d).
{e), and (f). For purposes of paragraph (e) regarding agency notification of criminal drug convictions, the DHHS has designated the
following central point for receipt of such notices: Division of Grants Policy and Oversight, Office of Management and Acquisition,
Department of Health and Human Services, Room 517-D, 200 Independence Avenue, S.W., Washington, D.C , 20201
16C. Alternate II (Grantees Who Are Individuals). 1. The grantee certifies that, as a condition of the grant, he or she will not engage
in the unlawful manufacture, distribution, dispensing, possession, or use of a controlled substance in conducting any activity with the
graat; 2. If convicted of a criminal drug offense resuiting from a violation occurring during the conduct of any grant activity, he or she
wili report the conviction, in writing, within 10 calendar days of the conviction, to every grant officer or other designee, unless the
Federal agency designates a central point for the receipt of such notices. When notice is made to such a central point, it shall include
the identification number(s) of each affected grant.
17. Certifies that Title 31, United States Code, Section 1352, entitled “Limitation on use of appropriated funds to influence certain
Federal contracting and financial transactions,” generally prohibits recipients of Federal grants and cooperative agreements from using
Federal (appropriated) funds for lobbying the Executive or Legislative Branches of the Federal Government in connection with a
SPECIFIC grant or cooperative agreement. Section 1352 also requires that each person who requests or receives a Federal grant or
cooperative agreement must disclose lobbying undertaken with non-Federal (non-appropriated) funds. The requirements apply to
grants and cooperative agreements EXCEEDING $100,000 in total costs (45 CFR Part 93). The undersigned (authorized official
signing for the applicant organization) certifies, to the best of his or her knowledge and belief that: (1) No Federal appropriated funds
have been paid or will be paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an officer
or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal coniract,
grant, foan, or cooperative agreement. (2) If any funds other than Federally appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee
of Congress, or an employee of a Member of Congress in connection with this Federal contract, grant, loan, or cooperative agreement,
the undersigned shall complete and submit Standard Form-LL1, “Disclosure of Lobbying Activities,” in accordance with its
instructions. (If needed, Standard Form-LLL, “Disclosure of Lobbying Activities,” its instructions, and continuation sheet are included
at the end of this application form) (3) The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and cooperative
agreements) and that all subrecipients shall certify and disclose accordingly. This certification is a material representation of fact upon
which reliance was placed when this transaction was made or entered into. Submission of this certification is a prerequisite for making
of entering into this transaction imposed by Section 1352, U.S. Code. Any person who fails to file the required certification shall be
subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.
18A1. Agrees that, a) By signing and submitting this proposal, the prospective primary applicant is providing the certification set out
below. b) The inability of a person to provide the certification required below will not necessarily result in denial of pasticipation in
this covered transaction The prospective participant shall submit an explanation of why it cannot provnde the certification set out
below. The certification or explanation will be considered in connection with the department or agency’s determination whether to
enter into this transaction. However, failure of the prospective primary participant to furnish a certification or an explanation shall
disqualify such person from participation in this transaction. ¢) The cestification in this clause is a material representation of fact upon
which reliance was placed when the department or agency determined to enter into this transaction. If it is later determined that the
prospective primary participant knowingly rendered an erroneous certification, in addition to other remedies available to the Federal
Government, the department or agency may terminate this transaction for cause or default. d) The prospective primary participant
shall provide immédiste written notice to the department or agency 1o which this proposal is submitted if at any time the prospective
primary participant learns that its certification was erroncous when submitted or has become erroneous by reason of changed
circumstances. ¢) The terms covered transaction, debarred, suspended, ineligible, lower tier covered transaction, p&rhcnpant, person,
primary covered tansaction, principal, proposal, and voluntarily exctuded, as used in this clause, have the meanings set out in the
Definitions and Coverage sections of the rules implementing Executive Order 12549. You may contact the Office of Children and
Family Services for assistance in obtaining a copy of those regulations. f) The prospective primary participant agrees by submitting
this proposal that, should the proposed covered tansaction be entered into, it shall not knowingly enter into any lower tier covered
transaction with a person who is proposed for debarment under 48 CFR part 9, subpart 9.4 debarred, suspended, declared ineligible, or
voluntarily excluded from participation in this covered transaction, unless authorized by the department or agency entering into this
transaction. g) The prospective primary participant further agrees by submitting this proposal that it will include the clause titled
“Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion -~ Lower Tier Covered Transaction” provided
by the department or agency entering into this covered transaction, without modification, in all lower tier covered transactions and in
alt solicitations for lower tier covered transactions. h) A participant in a covered transaction may rely upon a certification of a
prospective participant in a lower tier covered transaction that it is not proposed for debarment under 48 CFR part 9, subpart 9.4
debarred, suspended, ineligible, or voluntarily excluded from the covered tramsaction, unless it knows that the certification is
erroncous. A participant may decide the method and frequency by which it determines the eligibility of its principals Each
participant may, but is not required to, check the List of Parties Excluded from Federal Procurement and Nonprocurement Programs.
i) Nothing contained in the foregoing shall be construed to require establishment of a system of records in arder to render in good faith
the certification required by this clause. The knowledge and information of a participant is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings.  j) Except for transactions authorized under




paragraph 6 of these instructions, if 2 participant in a covered transaction knowingly enters into a lower tier covered transaction with a
person who is proposed for debarment under 48 CFR part 9, subpart 9.4, suspended, debarred, ineligible, or voluntarily excluded from
participation in this transaction, in addition to other remedics available to the Federal Government, the department or agency may
terminate this transaction for cause or default.

18A2, (1) Centifies to the best of its knowledge and belief, that the applicant and its principals: a} Are not presently debarred,
suspended, proposed for debarment, declared ineligible, or voluntarily excluded by any Federal department or agency; b) Have not
within a three-year period preceding this proposal been convicted of or had a civil judgement rendered against them for commission of
fraud or & criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, State, or local)
transaction or coniract under a public transaction or contract under a public transaction; violation of Federal or State antitrust statutes
or comniission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, or receiving
stolen property; ¢) Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity (Federal, State, or
local) with commission of any of the offenses enumerated in paragraph 19A. 2. (1) b) of this certification; and d} Have not within a
three-year period preceding this application/proposal had on or more public wransactions (Federal, State, or local) terminated for cause
or default. (2) Where the prospective primary participant is unable to certify to any of the statements in this certification, such
prospective participant shalt attach an explanation to this proposal,

18B.1 Cestification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered Transactions
Instructions for Certification. a) By signing and submitting this proposal, the prospective lower tier participant is providing the
certification set out below. b) The certification in this clause is a material representation of fact upon which reliance was placed when
this transaction was entered into. If it is later determined that the prospective lower tier participant knowingly rendered an erroneous
certification, in addition to other remedies available to the Federal Government the department or agency with which this fransaction
originated may pursue available remedies, including suspension and/or debarment. ¢) The prospective Jower tier participant shall
provide immediate written notice to the person to which this proposal is submitted if at any time the prospective lower tiet participant
learns that its certification was erroneous when submitted or had become erroneous by reason of changed circumstances. d) The terms
covered transaction, debarred, suspended, ineligible, lower tier covered transaction, participant, person, primary covered transaction,
principal, proposal, and voluntarily excluded, as used in this clause, have the meaning set out in the Definitions and Coverage sections
of rules implementing Executive Order 12549. You may contact the person to which this proposal is submitied for assistance in
obtaining a copy of those regulations. e) The prospective lower tier participant agrees by submitting this proposal that, should the
proposed covered transaction be entered into, it shall not knowingly enter into any lower tier covered transaction with a person who is
proposed for debarment under 48 CFR part 9, subpart 9.4, debarred, suspended, declared ineligible, or voluntarily excluded from
participation in this covered transaction, uniess authorized by the departrnent or agency with which this transaction originated. f) The
prospective lower tier participant further agrees by submitting this proposal that it will include this clause titled “Certification
Regarding Debarment, Suspension Inefigibility and Voluntary Exclusion-Lower Tier Covered Transaction,” without modification, in
all lower tier covered transactions and in all solicitations for lower tier covered transactions. g} A participant in a covered transaction
may rely upoa a certification of a prospective participant in a lower tier covered transaction that it is not proposed for debarment under
48 CFR part 9, subpart 9.4, debarred, suspended, ineligible, or voluntarily excluded from covered transactions, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by which it determines the eligibility of its principals.
Each participant may, but is not required to, check the List of Pasties Excluded from Federal Procurement and Nonprocurement
Programs. h) Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render
in good faith the certification required by this clause - The knowledge and information of a participant is not required to exceed that
which is normally possessed by a prudent person in the ordinary course of business dealings. i} Except for transactions authorized
under paragraph 5 of these instructions, if a participant in a covered transaction knowingly enters into a lower tier covered transaction
with a person who is pmposed for debarment under 48 CFR part 9, subpart 9.4, suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies available to the Federal Government, the department ot
agency with which this transaction originated may pursue available remedies, including suspension and/or debarment.

18B2 a) The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its principals is presently
debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any
Federal department or agency. b) Where the prospective lower tier participant is unable to certify to any of the statements in this
certification, such prospective participant shall attach an explanation to this proposal.

19. Will comply with all appiicabie requirements of all other Federal laws, executive orders, regulations, and policies governing this

program,
Appendix A3
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instructions For Completing FORM ACF-IV-E-1
TITLE IV-E FOSTER CARE AND ADOPTION ASSISTANCE FINANCIAL REPORT
STATE QUARTERLY REPORT OF EXPENDITURES AND ESTIMATES

All States are required to complete and submit this report in accordance with these instructions on behaif of the State agency
administering the Foster Care and Adoption Assistance Programs under title IV-E of the Social Security Act The information
collected is used to award funds, make budget estimates and reports fo Congress on Federal fund requirements All items of
PARTS 1 and 2 must be completed and submitted quarterly by January 30, April 30, July 30 and October 30

Policy regarding claims for expenditures will be interpreted under statute, regulations, action transmittals and policy issuances
These forms will not be regarded as superseding the interpretation of whether claims are allowable or unallowable under

those documents

Distribution: Mail the original (with original signatures) to:

Administration on Children, Youth and Families
Office of Management Services

330 C Street, SW.

Washington, D.C. 20447

Send one copy of the form (Excel 43 KB) to the appropriate Regional official.

Round all entries to the nearest doflar Enter State name and complete the information at the top of each Part include the
appropriate Federal Medical Assistance Percentage (FMAP) rate as published in the Federal Register

General Instructions for PART 1

All amounts reported in Columns (a), (b}, (¢), and (d) must be for actual expenditures made under the State's approved IV-E
plan and in accordance with all applicable statutes and regulations The expenditures must be for amounts for payments made
on behalf of children determined eligible for title 1V-E, or for administration, training and systems costs, claimed in accordance
with methodologies in an approved or pending cost allocation plan, negotiated indirect cost rate or other required submission
All amounts reported in Columns (e) and (f) are for estimates of expenditures to be made during the time period indicated
based on the best information available to the State

Under Section 1130 of the Social Security Act, DHHS can authorize demonstration projects that involve the waiver of certain
requirements of title [V-E. Within the Form AGF-IV-E-1 there are entries for authorized demonstration projects Only costs that
are for authorized demonstration projects should be reported

Columns (a) & (b): CURRENT QUARTER EXPENDITURES. Include on Part 1 all amounts paid by the State or local
government during the quarter indicated, even if the payment is applicable to a previous quarter, per the Federal regulations at
45 CFR 95.4 and 95.13(a), (b) and {(d). Amounts which were paid prior to the current quarter and not previously claimed must
be included in Columns (¢) & (d), PRIOR QUARTER ADJUSTMENTS

Cotumns (c} & (d): PRIOR QUARTER ADJUSTMENTS. This is the net amount combining individual increasing and
decreasing adjustments for prior quarters Increasing adjustments include any expenditures made by the State or local
government during a prior quarter which were not reported on a previous submission of this report. Decreasing adjustments
include any expenditures previously reported which are now being reduced Any adjustment reported in this column must be
detailed and separated into the increasing and decreasing components by completing PART 2, PRIOR QUARTER
ADJUSTMENTS. Claims submitted with expenditures for prior quarter adjustments are subject fo 45 CFR Subpart A
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CYEF-CB-PI1-02-01 - Instructions For Completing FORM ACF-1V-E-1 Page2 ot 7
Increasing adjustments must be claimed within two years
Column () & (f;: NEXT QUARTER ESTIMATE. Include anticipated costs for the quarter indicated as NEXT QUARTER

ENDING . The Total Federal share constitutes the State's request for Federal funds for title IV-E-Foster Care and Adoption
Assistahce

Previously, separate data reporting was required for non-voluntary and voluntary foster care based on legislative mandates
Due to changes in legislation there is no longer a need to collect information separately Therefore, non-voluntary and
voluntary reporting has been combined into one category for foster care

Detailed Instructions for PART 1
FOSTER CARE

Line 1: Enter the amount of maintenance assistance payments subject to Federal matching that are allowable under Federal
taw, requlation and policy for Foster Care.

Line 2: Enter the Federal share of Child Support Collections coilected during the quarter regardiess of the quarter to which
they apply. The amount in Column (b) must agree with the amount reported on Line 10, Column (b) for Foster Care on Form
OCSE-34A for the same gquarter.

Line 3: Enter the net amount of assistance payments Line 1 minus Line 2
Line 4: Enter the average monthly number of children for whom the payments indicated on Line 1 were or will be made

Lines 5a-5e: Enter the amount for State and local administration expenditures, including State and local staff activities or
activities contracted to private non-profit agencies Enter amounts for the activity under the most specific of the sub-categories
isted here Refer to ACYF-PA-87-05 and 45 CFR 13586 60 for allowability of these costs

{ ine 5a: Enter the amount expended for children in Foster Care for the development, review or revision of case plans or the
supervision or management of cases, including preparation for and participation in judicial proceedings and child placement

Line 5b: Enter the amount for pre-placement activities applicable to individual children clearly at risk of placement in title IV-E-
Foster Care

Line 5¢: Enter the amount directly related only to eligibility determination activities for costs involved in the actual verification
and documentation of eligibility, as defined in ACYF-PA-87-05.

Line 5d: Enter the amount of Statewide Automated Child Welfare Information System (SACWIS) operation costs. Refer to
ACF Action Transmittal ACF-OSS-05.

Line 5e: Include the total computable amount for all other activities, such as rate setting, the appropriate share of automated
data processing activities, recruitment and licensing of homes not specific to a child, the issuance of checks and other
activities not listed in Lines 5{a) through 5{d}.

Line 5f: Enter the total amount for State and Local Administration The sum of Line 5a through Line 5e.
Line 6: Enter the amount for all SACWIS development costs Refer to ACF Action Transmittal ACF-085-05
Line 7: Enter the total amount for State and local training eligibie for 75% Federal financial participation

Line 8: Enter the amount for approved demonstration projects for Eoster Care authorized under Section 1130 of the Social
Security Act, excluding expenditures for Control/Comparison groups From Part 4, Line 7(f)

Line 9. Enter the total amount for each column as indicated in the footnote
Line 10. Enter the State share of the estimate, Line 9(e) minus S(f).
ADOPTION ASSISTANCE

Line 1: Enter the total amount for assistance payments subject to Federal matching that are allowable under Federal law,
regutation and poiicy for Adoption Assistance

Line 2: Enter the average monthly number of children for whom the payments indicated on Line 1 were made Do not enter
children who are receiving Medical-only benefits

Line 3: Enter the amount for State and local administration
Line 4: Enter the amount for State and local training eligible for 75% Cederal financial participation.
Line 5: Enter the amount for approved demonstration projects for Adoption Assistance authorized under Section 1130 of the
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CYEF-CB-PI-02-01 - Instructions For Completing FORM ACF-IV-E-1 Page 3 of 7
Sociat Security Act, excluding expenditures for Control/Comparison groups from Part 4, Line 7{f)
Line 6. Enter the tota! amount for each column
Line 7. Enter the State share of the estimate, Line 6(e) minus 6(f).
SIGNATURE OF AUTHORIZING OFFICIAL

The form must be signed by an authorized official of the State agency certifying that: (a), the information provided on all
PARTS of this form included in this submission and on all accompanying documents is accurate and true to the best of the
official's knowledge and befief, and (b), the amount shown as the State share of expenditures on Line 10 for Foster Care and
Line 7 for Adoption Assistance will be available to meet the non-Federal share of expenditures for the estimate quarter as
prescribed by law

Increases or Decreases Greater than Five Percent

On an attached page, States must submit a detailed explanation of any increase or decrease greater than five percent for any
data element of Part 1 compared to the same element for the previous quarter. The explanation should include but is not
limited to details relating to changes in number of children or type of placement, number of staff or administrative activity, or
number of trainees or type of training.

General Instructions for PART 2: PRIOR QUARTER ADJUSTMENTS

Complete and attach as many PRIOR QUARTER ADJUSTMENT pages as necessary to report all prior quarter adjustments
using the appropriate page for Foster Care or Adoption Assistance Report ali entries by funding activity (payments,
administration, training, etc.). Report only one quarter per line and report separately any entry that refers to a separate line on
PART 1, i.e, payments and administrative claims for the same quarter must be reported on separate lines of the adjustment

page

The net of the individual increasing and decreasing adjustments for each activity shall be entered as the net adjustments
reported in Columns (c) and {(d) on PART 1 for the appropriate line

Enter the name of the State, the Current Quarter Ended, as entered on PART 1 and the page number if more than one
adjustment page is submitted.

Detailed Instructions for PART 2: PRIOR QUARTER ADJUSTMENTS

Cofumn (a). Enter the funding activity for the line of Column (c) and {d) of PART 1 to which the adjustment applies A list of
funding activities is shown at the bottom of PART 2 for Foster Care and Adoption Assistance

Column {b). Enter the month and year of the end of the quarter to which the adjustment applies
Column {c). Enter the total computable amount of the adjustment, regardless of the category of the adjustment

Column {d). Enter the Federal share of the amount in Column (c) using the applicable FMAP rate for the fiscal year to which
the adjustment applies, 50% for administration, 75% for training or the appropriate 75% or 50% rate for SACWIS costs.

Column (e}. Enter the Federal audit control number, if available, or other comments as applicable The audit control humber
greatly facilitates closing audits.

If the adjustment is for payments, include in Column (e), the average monthly number of children who have not been
previously claimed for the quarter of the adjustment

General Instructions for PART 3

Requirement, Due Dates: State agencies administering the Foster Care and Adoption Assistance Programs under title W-E
of the Social Security Act are required to complete and submit this PART of Form ACF-IV-E-1 semiannually by Aprif 30 and
October 30 Each report shall contain actual data or projections, as appropriate, for three consecutive Federal fiscal years
The first year of this three-year period will match the fiscal year being reported as "current quarter” in PART 1.; the first year
of this three-year period will be the same as the calendar year in which the report is being submitted. For example, the
reports submitted by April 30 and October 30, 2000 will contain budget projections for fiscal years 2000, 2001, and 2002 All
references to “fiscal year" pertain to the Federal fiscal year of October 1 through September 30

Al entries INCLUDING LINE 2 should be in total computabte amounts
All of the Line headings on this PART (except Line 2) are the same as the lines for expenditures in PART 1.

Include in Lines 1-7 of Section A and Lines 1-4 of Section B the title IV-E-Foster Care or Adoption Assistance expenditures
projected for Demonstration Projects from controlicomparison groups used for determining the Cost Neutrality Limit
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CYF-CB-PI-02-01 - Instructions For Completing FORM ACF-1V-E-1 Page 4 of 7

include in Line 8 of Section A and Line 5 of Section B the title IV-E-Foster Care expenditures, actual or projected, for the
Demonstration Projects.

Detailed instructions for PART 3
FOSTER CARE

Line 1: Enter the amount of maintenance assistance payments subject to Federal matching that are aliowable under Federal
law, regulation and policy for Foster Care

Line 2: Enter the TOTAL COMPUTABLE Child Support Collections actually or estimated to be coflected during the fiscal year
regardless of the quarter and year to which they apply The amounts must agree with the amounts forecast for Foster Care on
Line 11 of PART 3 on Form OCSE-396A

Line 3: Enter the nef amount of assistance payments Line 1 minus Line 2.
Line 4: Enter the average monthly number of children for whom the payments indicated on Line 1 were or will be made

Lines 5a-5e: Enter the amount for State and local administration expenditures, including State and local staff activities or
activities contracted to private non-profit agencies. Enter amounts for the activity under the most specific of the sub-categories
listed here Refer to 45 CFR 1356 60 and ACYF-PA-87-05 for allowability of these costs

Line 5a: Enter the amount expended for children in foster care for the development, review or revision of case plans or the
supervision or management of cases, including preparation for and participation in judicial proceedings and child placement.

Line 5b: Enter the amount for pre-placement activities applicable to individual children clearly at risk of placement in title IV-E-
Foster Care, as defined in ACYF-PA-87-05

Line 5c: Enter the amount directly related only to eligibility determination activities for costs involved in the actual verification
and documentation of eligibility, as defined in ACYF-PA-87-05

Line 5d: Enter the amount of operation costs for Statewide Automated Child Welfare Information System (SACWIS).

Line Se: Enter the total computable amount for all other activities, such as rate setting, the appropriate share of automated
data processing activities, recruitment and licensing of homes not specific to a child, the issuance of checks and other
activities not listed in Lines 5(a) through 5(d) orin Line &

Line 5¢: Enter the total amount for State and local Administration. This is the sum of Line 5a through Line 5e.
Line 6: Enter tha amount for all SACWIS development costs
Line 7: Enter the total amount for State and focal training

Line 8: Enter the total amount for approved demonstration projects for Foster Care authorized under Section 1130 of the
Social Security Act

ADOPTION ASSISTANCE

Line 1: Enter the total amount for assistance payments subject to Federal matching that are allowable under Federal law,
regulation and policy for Adoption Assistance :

Line 2: Enter the average monthly number of children for whom the payments indicated on Line 1 were made Do not enter
children who are receiving Medical-only benefits.

Line 3: Enter the amount for State and local administration

Line 4: Enter the amount for State and local training.

Line 5: Enter the total amount for approved demonstration projects for Adoption Assistance authorized under Section 1130 of
the Social Security Act

Instructions for completion of Form ACF-IV-E-1 Part 4
TITLE IV-E FOSTER CARE AND ADOPTION ASSISTANCE
DEMONSTRATION PROJECTS

General

This Part should be completed quarterly by any State with an approved title {V-E waiver demonstration All entries should be
made in accordance with the State’s approved waiver demonstration terms and conditions Particular attenticn should be
given to sections B and C, which will require development and maintenance of State schedules to accumulate needed cost
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CYF-CB-PI-02-01 - Instructions For Completing FORM ACE-IV-E-1 Page 5 of 7

data In this context, states may wish to consider the need to develop specific demonstration fiscal operational procedures
These procedures, fo the extent agreed to by ACF, will govern the calcutation of reported amounts

it will be necessary to begin using the Part 4 form prior to implementation of the demonstration since developmental costs and
estimates of future quarterly expenditures are sought. It will be necessary to continue using Part 4 for a period after
completion of the demonstration since evaluation costs may continue to be incurred {in accordance with the approved terms
and conditions). Prior quarter adjustments may be reportable either for the demonstration cases or impact the demonstration
through adjustment to amounts used in the cost neutrality formula

Any State which has incurred demonstration expenditures in a quarter(s) prior to the issuance of the ACF IV-E-~1 reporting
form should enter cumulative data in sections B and C of Part 4 for the applicable demonstration period(s) on its first quarterly
submission States do not need to re-report previously submitted information using this form. This historical information should
be combined with data for the quarter covered by the report. Technical assistance in the assembling of such docurmentation
and the completion of Part 4 is available from ACF Regional Offices

Amounts reported could be for either foster care or adoption assistance depending on which component of title IV-E has been
waived Should a State operate under waivers for both foster care and adoption assistance, costs for the two components
must be reported separately on two forms Each form should be checked to indicate whether foster care or adoption
assistance components are reported.

Columns (a) through (&) should include actual expenditures only. Columns (f) and (g} should include the State's projection of
anticipated costs for the next quarter

Prior quarter adjustments (columns (c) and (d)) should be reported only for periods in which the applicable demonstration
program was either operational or under development (for approved developmental costs only) Any amounts for periods prior
to that date should be reported in Part 1 of form ACF-IV-E-1. All prior quarter adjustments for demonstration costs must also
be identified in Part 2. Adjustments for demonstration experimental group costs must be identified as funding activity "FDE" for
foster care or "ADE" for adoption assistance in Part 2, column | Adjustments for contral or comparison group costs must be
claimed on Parts 1 and 2 of Form ACE-IV-E-1 and identified as such in the comments column, column {e), on Part 2. Each
demonstration will have at least one controf or comparison group established as part of the approved operational ferms and
conditions. This identification supports the appropriate caiculation of the cost neutrality limit (CNL) for the overall
demonstration program

Detailed Instructions for Pari 4

Section and Line No
Section A - Quarterly Demonstration Costs

1 Experimental Group Operational Expenditures - Amounts spent on behalf of children participating in the
experimental group in any approved and operational fitle IV-E watver demonstration project in the State. These costs
may cover the items classified as title 1V-E maintenance assistance in Section 475(4)(A) of the Social Security Act,
administration or training in accordance with Federal regulations at 45 CFR 1356 60 and any additionat items or revised
efigibility criteria contained in the approved terms and conditions for the waiver demonstration

Some demonstrations require only the identification of maintenance assistance or administrative costs asscciated with
demonstration cases In accordance with the approved waiver demonstration terms and conditions, maintenance
assistance, administration and State & local training costs, where applicable, should be summed and included on this
tine. Any amount reported on this line should not be reported in Part 1, lines 1-7 for foster care or lines 1-4 for adoption
assistance These expenditures are to be used in the cost neutrality calculation

Claims on this line shouid not include costs on behalf of children participating in the demonstration as part of a control
or comparison group. Such amounts are demonstration expenditures, but are reported on line 2 and are utilized in
Section B of this report for cost neutrality purposes

2 ControlfComparison Group Operational Expenditures - Amount of expenditurefestimate attributable to children
assigned to the demonstration control/comparison group in accordance with the approved terms and conditions. This
line includes all appropriate maintenance, administration and/or training costs in accordance with the approved terms &
conditions Any amount reported on this line should also be reported in Part 1, lines 1-7 for foster care or lines 1-4 for
adoption assistance The dual reporting is necessary since the underlying costs are connected to the demonstration,
but remain subject to reimbursement in accordance with existing title IV-E law and policy (without application of any
waivers) These expenditures are to be used in the cost-neutrality calculation

3. Total Demonstration Operational Expenditures - Total amount for operations connected with the waiver
demonstration project Equal to the sum of lines 1& 2.

4 Developmental and Evaluation Costs - Amount of expenditurefestimate associated with the development of the
demonsiration proposal and the performance of a project evaluation. This includes administrative and training amounts
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for activities undertaken before implementation of the demonstration project and for development and cngoing conduct
of the evaluation, in accordance with the approved waiver terms and conditions and the State's approved
developmental cost and evaluation plans. These demonstration costs and estimates are not subject to the cost-
neutrality calculation

It should be noted that evaluation costs might extend for a period beyond the completion of the demonstration project
in this case, Part 4 must be completed to identify such costs even though there may be no other demonstration
expenditures or need for a cost-neutrality calculation

Total Expenditures - Total costs associated with the demonstration program The amount reported is equal to the sum
of lines 3 and 4. This amount shall not be used in calculating the amount reported on the ACFAV-E-1 Part 1, line 8 for
foster care or line 5 for adoption assistance. The amounts on line 9 should instead be used in calculating the reported
amount (see instructions below) in Part 1. This step is necessary to limit the total Federal share in accordance with the
cost-neutrality provision.

State Share - Amount of non-Federal funds applicable to line 5 that the State is certifying as available as matching
funds to operate the demonstration

Section B - Cost-Neutrality Calculation

7a

Cumulative Experimental Group Cost Neutrality Limit (CNL) - The amount to be entered in columns (e) and
(g) (Federal share) should result from calculations in accordance with the approved terms and conditions on cost-
neutrality contained in each State's waiver This represents the maximum amount of Federal funding available
through this reporting period for reimbursement of allowable experimental group demonstration project
operational expenditures (column e} and future estimates (column g}.

The calculation must utilize data on demonstration experimental and control/comparison groups quarterly costs
as delineated respectively on lines 1 and 2 in this part as well, as cost data for any previous quarter(s) in which
the demonstration project was operable The State will also require information on the number of "cases” in both
the experimental and the control/comparison groups A separate spreadsheet identifying the State's CNL
calculations should be maintained at the State agency as supporting documentation

The column {g) amount should equal the column (e} amount plus the State's estimate of the additional CNL
amounts projected for the subsequent quarter. If the State's approved demonstration terms and conditions
provide for the option of "up-front" payments based upon estimates exceeding the cost-neutrality calculation by
up to five percent, the amount entered in column g should include any portion of such addifional funding authority
sought by the State If this option is elected, the State must attach figures showing the projected cost neutrality
and the additional up-front funding sought along with a narrative explaining the basis for requesting the specified
amount of funding in excess of the CNL. Any such funds approved will be subject to reconciliation hased upon
actual expenditures in accordance with the approved waiver terms and conditions

Cumulative Demonstration Experimental Group Operational Expenditures - This amount consists of the total
of line 1 above plus line 7b from the previous quarter's Demonstration Projects ACF-IV-E-1 - Part 4 report
(appropriate column entries) The State must adjust this figure to exclude any expenditure amount not
reimbursable due to its removal from the line 7f holding account (amounts in excess of the CNL} because of the
expiration of the two-year filing limitation or any amount which is disallowed. If a disallowance action is appealed,
the State should not reduce the line 7b total if it decides to retain the funds pending a decision. In addition, should
the State prevail in the appeal, a further adjustment to this line may be necessary.

An adjustment may also be made in column g for any portion of a State's previous demonstration project estimate
which was not funded through grant award authority Where any such adjustments are made, states should
maintain appropriate supporting work papers identifying the source and basis for the adjustment.

Cumulative Demonstration Control/Comparison Group Operational Expenditures Tota! of line 2 above plus
fine 7¢ from the previous quarter's Demonstration Projects ACF-IV-E-1 - Part 4 report

Expenditures in Excess of CNL - Step 1: Line 7b minus line 7a Amounts should be treated as zero {0) if the
result is a negative number A positive number should be recorded as calculated Step 2: Subtract (from the Step
1 result) any line 7d entries from the previous guarter's Demonstration Projects ACF-IV-E-1 - Part 4 report The
final result of these steps (including negative amounts) is entered in column (e) and (g) of this line

Total Quarterly Reimbursable Expenditures/Estimates - Amounts should initially be reported in column ()
and (g) only. The amount entered is equal to line 5 minus line 7d This is the maximum amount of the reporied
costs subject to Federal funding as of the date reported. If these expenditure/estimate amounts match the

file://F :\Chapman\lnsttuctious%ZOFor%2OCompleting%20‘f*ORM%2OACF—IV—E-1 htm 3/7/2006
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amounts reported in the equivalent columns on line 5, the remaining line 7e columns should be completed by
copying data from line 5 If, however, there is a difference between lines 5 and 7e, the line 7e total Federal share
expenditure amount should then be apportioned between current and prior quarter amounts in accordance with
the relative percentages attributable to each category on line 5, columns b and d. The amounts entered in the
total computable columns (columns a, ¢ & f) are to be calculated by dividing the Federal share amount (columns
b, d & ) by the calculated rate of Federal financial participation (FFP). The calculated FFP rate is equal to the line
5 Federal share amount in the same column divided by the associated total computable column (e g, col bfcol
a)

f Remaining Current & Prior Expenditures (Holding Account) - An entry is required only in column e. The
amount reported is equal to the line 7d (current report) plus line 7f from the previous quarter's Demonstration
Projects fiscal report minus any adjustments. Adjustments can result from either a determination that an amount
is no longer reimbursable or a movement of holding account amounts fo line 8d (expenditure of available
savings). When demonstration project savings are generated, the State should consider using these funds as
reimbursement of holding account expenditures State supporting work papers should be maintained o
demonstrate the resuits of this analysis of the holding account amount each quarter

Amounts should not ordinarily remain in the holding account beyond the last quarter during which the associated
waiver demonstration project is operational in accordance with the approved terms and conditions. The holding
account entry may continue to be reported for several quarters after the completion of the demonstration
operations if the State intends to report prior quarter adjustments to demonstration expenditures Federal
regulations at 45 CFR 95 7, however, impose time constraints for the reporting of increasing adjustment claims
Any amounts pending beyond this limit should be removed from the holding account as no fonger subject to

reimbursement

Section C - Savings/Expenditure Calculation

8a Cumulative Savings Realized - (Line 7a minus line 7b) This amount should be reported in column e An entry of
zero (0) should be made unless the result is a positive number.

b Cumulative Savings Previousiy Expended - Line 8e from the previous quarter's Demonstration Projects ACF-IV-
E-1, Part 4 reporf

c Total Savings Available for Expenditure - (Line 8a minus line 8b) Amount of savings remaining available for
expenditure during the life of the demonstration project.

d Quarterly Expenditure of Available Savings - The amount of available savings (line 8c¢) either expended this quarter
for otherwise not claimed title IV-B/IV-E eligible activities or the portion of the holding account expenditures (line 7f)
applied against savings. The appropriate level of State match should be used for all expenditures of available
demionstration project savings.

If holding account amounts are included, an appropriate deduction to line 7g should appear on the next quarterly
Demonstration Projects fiscal report The State should maintain supporting work papers establishing how all
amounts were expended

e Cumulative Expenditure of Savings - {Line 8b plus line 8d) - This amount identifies the portion of ever-earned
savings expended to date.

Section D - Quarterly Claim/Estimate

9  Total - Enter the amount from line 7e minus the amount on line 2 plus the amount on line 8d Control/comparison group
expenditures must be deducted from the amount on fine e to avoid a duplicative claim All control/comparison group
expenditures must be claimed on Part 1, lines 1-7 for foster care or 1-4 for adoption assistance. The line 8d amount is
added to provide funding for qualifying expenditures of earned savings. The entries on line 8 should be transferred to
Part 1, line 8 for foster care or line 5 for adoption assistance.

file://F \Chapman\Instructions%20F 01%20Completing%20F ORM%20ACF-1V-E-1 htm 3/7/2006
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RCO3: Therapeutic Crisis Intervention

BREAKDOWN OF COURSES EXPENSES

PERSONNEL

EFRINGE

CASUAL BMPLOYEES

FRINGE

AV EQUIPMENT

EASEL PADS

PADS/PENCILS

EVAL SUPPLIES

STAFF TRAVEL

CONFERENCE TRAVEL
CONSULTANT FEE and TRAVEL
PRINTING

POSTAGE/SHIPPING
REPRODUCTION OF TCI VIDEOD
BOOKS/JOURNALS

REPRINT PERMISSION
TRAINING SPACE RENTAL
TRAINEE COSTS

SUBTOTAL

FACILITIES & ADMINISIRATIVE
COSTS

ADMINISTRATION

GRAND TOTAL

ADMINISTRATION
PERSONNEL+TEMP
ASSOCIATED FRINGE
EQUIPMENT

FAX LEASE

OFFICE SUPPLIES
SOFTWARE

OFFICE FURNITURE
ADMINISTRATIVE STAFF TRAVEL
OTHER COSTS
NETWORX COSTS
PHONE

PHOTGCOPY

QFFICE RENT ITHACA

EQUIP. REPAIR, MAINTENANCE, &

INSURANCE

GENERAL QUTSIDE SERVICES
SUBTOTAL

FACILITIES & ADMINISIRATIVE
COSTS

TOTAL ADMINISTRATION

TxT Updates 1AB
$111,023 571,049  $44414
$42,522 $27,212 £17,011
$9,750 £9,750 $0
$3,734 $3,734 $0
36,450 $£4,080 $3,000
$150 $240 $75
$85 $160 $45
3680 $1,280 3360
512,097 510,445  $13,546
$1,830 $3,172 $1,098
30 $4,250 56,375
512,750 $6,400 $1,350
$3,000 $5,200 $1,800
$7,650 $0 50
$980 $627 5392
$368 $235 $147
524,625 514,800 38,500
564,766 $0 30
$302,461  $162,635 393,113
$178,452 $95.954  $57,887
$60,830  $38,928  $24334

$541,743 $297,517 §180,334

$34,951
313,386
$6,800
$450
51,155
51,000
$1,900
$238

£0
$2,930
$11,052
58,500
30
$1L,000

$3,355
86,718
£51,163

$137.880

Revised Proposal - 9403
1/1/2004 - 12/31/2004
Page 13

Residential Child Care Project, Comell University

VP&AR
TA

$38,663

$14,808

£6,500

$2.490

50

S0

30

30

$42,542

$0

$0

$3,000

$0

50

$0

$0

50

%0

$108,0603

$63,722

$11,030
§182,755

SPR

50

50

30

$o0

$666

%o

so

$0

30

50
525,000
30

$0

50

50

$0
$2,575
50
$28,235
516,659

$2,758
$47,651



CHART 1

Personnel . .. e 5 111,023
FUOZE - oo e e 42,520
Casual Employees ... .. ... .o vviii oo oo 95750
Fringe = . ... .. e . 3,734
AV Equipment ... . . .......... . ... . ... 06450
EaselPads . ... .. e 150
Pads/Pencils ... ... . . ... iieeei eieia.. . 85
Eval Supplies .. .. ... ..oovoii o e .. 680
Staff Travel . .. 0 e e e K2,097
Conference Travel .. ... ... ... .. . .. . . . 1,830
Consultant Fee and Travel . .. ... e 0
Prnting .. .. .... .« -« o a0 12,750
Postage/Shipping .. ...... ... .o o0 ..o 3,000
Reproduction of TCTvideo . ............... ... .... 7,650
Books/Journals . ... it i 980
Reprint Permission . ... ... ... ... .o ... 368
Training Space Rental . ... . .. ....... .. .. ... 24625
Trainee COSIS . . v oo o e e .. 64,706
T T+ 1 70] 52 1 P 302,461
Facilities & Administrative Costs (Total)! . ... ... .. 178,452
Administration .. ..ot e 60,830
Grand Total oo vnurveeeevonssrieneanenooansea. $541,743

! This amount ($178,452) is 59% of Cornell’s stated “Subtotal” of its incuired “expenses”
($302,461). This corresponds to Cornell’s negotiated “Facilities & Administrative” (“indirect”
ot “F&A™) cost rate for on-campus direct costs. However, all TxT training, as well as the whole
panoply of programs in Cornell’s CPSTI training program -- whether provided through the
agreement with OCFS o directly to other clients — is conducted off campus, and Cornell is thus
unlawfully using this 59% F&A rate, as described in 4§ 193-202, infra.



CHART II

Personnel ... ... .. ... ... .. . .. .. .$111,023
Fringe ... .. e e . 42,522
Casual Employees P Y s 1
Fringe . ... .. ... . o e o 3734
AV Equ1pment=F e 6,450
Easel Pads* .. ... .. ... ... .  ..... . . ...... .150
Pads/Pencils ... ... . ... ... ... . 85
Eval Supplies ... ... ..... ....... ... ... ... ..680
Staff Travel* . e e e 12,097
Conference ITravel®* .. .. .. .. ... ... . ... . . ... 1,830
Consultant Feeand Travel .. ... . ... . . .......... 0
Printing . . e 12,750
Postage/Shlpplng e e e 3,000
Reproduction of TCI v1deo e e s 1,650
Books/Tournals .. ... .. .. . ... . .. ...... ... .980
Reprint Permission . ... ... ... . .. ............ .... ..368
Iraining Space Rental* . .. ... ... ....... .. ... 24,625
Trainee Costs* ... . . ..., .. ... .. .. ... .. 64766
Sub-Total ......ooviiniiiiiiiiiiiiisicnuaan ... 302,461
Facilities & Administrative Costs (Iotal) .. 178,452
Administration .. ... .. ... ... ... . . . ...560830
Grand Total .....covvivinrovavinnnoossaensesesd 541,743

Adjustment of TxT expenses

Deduct Total of “Starred” Expenses ... .. oo .. $109,918
(Starred (*) expenses -- those borne directly by a

non-OCFS Cornell client, as per Comell’s brochure

-- are deducted from the Sub-Total of Training

Expenses)

Deduct proportionately reduced total of “Starred”
ExpensesasF&Acosts' ... ... ... ...... . .. .. 8§ 64851

Grand Total of Adjusted TxT expenses ............$ 366,974

Per-Day Adjusted TxT expenses” .................5 7,339

! That is, 59% of the total Starred Expenses ($109,918).

2 Cornell has indicated that there were a total of 50 training days of the TxT program in
2004, thus the Grand Total of Adjusted expenses above is divided by 50 to obtain the per-day
cost of $7339.
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DIGEST OF DECISIONS AFFECTING DEFENDANT OCFS BY DEPARTMENT OF
HEALTH AND HUMAN SERVICES, DEPARTMENTAL APPEALS BOARD (“DAB”)
APPELLATE DIVISION (“DAB DECISION”). THEY ARE IN REVERSE

CHRONOLOGICAL ORDER

1 In DAB Decision 1701, August 25, 1999, the DAB affirmed HHS’s Division of Cost
Allocation’s (DCA) disallowance of certain administrative activities in OCES’s Cost Allocation
Plan (CAP) as not eligible for reimbursement under Title IV-E. The disallowed activities
involved non-client contact social services such as preparing wiitten reports following or
preceding the provision of social services in the field The activities were deemed not allowable
because they involved the delivery of social services and also because they are neither listed in
the regulations as an allowable IV-E activity nor are they “closely related” to a listed activity.

(As the decision dealt with an instruction to OCES to amend its Cost Allocation Plan
prospectively, no dollar amount was attributed in the DAB decision to the prospective disallowed
costs.}

2. In DAB Decision 1666, July 22, 1998, the DAB affirmed ACE’s disallowance of certain
indirect costs incurred by outside training contractors that were claimed by OCFS under Title IV-
E at 75% FI'P. ACF determined the cost pools used to calculate the indirect costs rates contained
elements unrelated to training that were not reimbursable as training in accordance with

45 CF R §235.64, but were instead administrative expenditures that were reimbursable at 50%
FFP. (No monetary amount was attributed to the disallowance in the DAB decision.)

3. In DAB Decision 1649, February 23, 1998, the DAB affirmed ACF’s disallowance of
$76,766,042 in Iederal reimbursement claims for Federal funds under Title IV-E for
administiative expenses of case workers’ pre-placement protective services for children The
disallowance was affitmed, based on DAB Decisions 1428 and 1630.

4. In DAB Decision 1630, September 18, 1997, the DAB affirmed disallowances for the cost of
administrative activities of casewotkers who provided pre-placement protective and preventive
services, in the total amount of $109,933,706. This decision followed DAB 1428.

5. Tn DAB Decision 1503, December 21, 1994, the DAB affirmed ACF’s disallowance of
OCFS’s claims for $86,093,309 in Federal funds under IV-E. The claims involved
administrative costs incurred for protective services to provided the children for whom there was
reasonable cause to suspect abuse or mistreatment The disallowance was affirmed based on
DAB Deciston 1428.

6. In DAB Decision 1483, July 21, 1994, the DAB affirmed ACF’s disallowance of
$101,094,142 in claims by OCFS for Federal funds under IV-E.  The claims were for foster care
maintenance payments for children found not to be eligible under IV-E

7. In DAB Decision 1470, March 23, 1994, the DAB affirmed the disallowance of $136,768,669
in claims for Federal funds under Title IV-E. OCFS claimed administrative costs for protective



services pursuant to a proposed amended cost allocation plan (CAP). This decision was based on
DAB Decision 1428

8. In DAB Decision 1442, October 1, 1993, the DAB affirmed ACF’s disallowance of
$47.427.952 in claims for Federal funds under Title IV-E. The claims were for administrative
costs for protective services provided. This decision was also based on DAB Decision 1428,

9. In DAB 1428, July 21, 1993, the DAB affitmed ACF’s disallowance of four categories of
activities performed by Child Protective Services workers. The total of the disallowance is not
calculable from the DAB decision, which disallowed four out of ten categories of costs The
DAB’s decision was affirmed on April 1, 1998 by the United States District Court for the
Southern District of New York, 1998 WL 150955 (SDN Y. 1998).
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UNITED STATES DISTRICT COURT
POR THE DISTRICT OF COLUMBIA

UNITED STZTES OF AMERICAH }
ex rel., GEQRGE J. DENONCOURT, )
)
Plaintiff, }
} )
v. }  Civil No. 92-2808 PF _
) FitL e
STATE OF NEW YORX, et al. ) ‘
) nEC 27 93
Defendancs i Filed UOnder Seal I U
) JiERR. LS. DIETRE CTL
CTEICTY N ‘_._QQ Leddtaa

STIPULATION OF SETTLEMENT AND DISMISSAL OF CLAIMS INVOLVING “§T,
OF NEW YORK, AND ORDER

Plainciff the United States of America ("Uniced States”®
gui Tam Plaintlff George Denoncourt, and defendants the State of
New York, the New York State,Depaxtment of Social Sexrvices
{(NYSDEs) , che Office of Human Resource Development (OHRD), the
Stare University of New York (SUNY) at Albany, SUNY Brockport,
SUNY Central Administration, The Research Foundation of SUNY, the
Strate University Colleges at Buffalo (SUC Buffaio], the City
University of New York, and NYSDSS employees Roberz Donahue,
Robext Hagstrrom, Carol Polnak, Carol DeCosmo and Will Zwink
{collectively referred to herein as the "State of Naw York®),
hereby stipulate and agree that, subject to the aporoval of the
Court, the following action should be taken in this marter:

The United States shall be permitted to intsrvene in this
action for the further limited purpoge of resolving its claims
against the Statre of New York, and hereby does so intervene:

The United States’ claims against the State of New York

deseribed in the attached Settlement Agreement and Release, and

TV e et o e e A -

Mr Denencourt‘s clsima described in the Setrlemnns
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Release, shall be regolved on the terms set forth im that
Settlement Agreement and Relezsge;

The Court ghall have jurisdiction over the partieg to
enforce the terms of the Settlement Agreement and Release;

The claims of the Unit=d States and Mr. Denéncourt against
rhe Stare of New York aggerted in Claim Ope of the Complaint in
this accion are hereby dismissed;

The s=al of this action shall be further lifted to the
extent necessary for the United States and the State of New York
to compiy with their policies and procedures for notifying the
public of sesttlemexnts;

In all other respects, the seal in this actior shall remain
in effect until April 20, 1995, to allow the United States to
cortinue its invéscigatibn of the remaizing defenﬁants,"and
actampt to resolve claims where appropr.ate.

Respecrfully submittad,

TUBRT PIERSON, DC Bar #56820 FRANK W. HUNGER

via, Wright Tremaine Acgigtant Attormey General
1155 Connecticut Ave., N.W.
Suite 700
Washington, D.C. 20036 ERIC X. HOLDER, JR., DC Bar #303115

. ) United States Attorney
Counsel for Relator
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ed (LD

KAUFMAN, ES(M
Assxstam: Attorney General
New York State Department
of Law
State Capitol
Albany, W.Y. 12224
(518) 473-5093

Counsel for Defendants New
York State, New York State

Department of Sacial Services,

Office of Human

Resource Development, Robert
Donahue, Carol Polnak, Will
Zwink, Carol DeCosmo, Robert
Hagstrom, State University of
New York (SUNY)} at Albany,
SUNY Brockport, the Starte
Univergity Colleges

at 8uffalo, SUNY Central
Adminigtration, and the City
University of Naw York.

W. MARK NEBEKER, DC Baxy #3926739
Agsistant Unived States Attorney
555 4th Street, N.W., Rm. 10-830
Washington, DC 20001

(202) 514-723C



Lk hEr I LUG L. L& CRA LUZ UL JOLO

General Counsel

Tne Regsearch Foundation
of State University
of Naw York

2.0, Box 9

Albany, N.Y. 12201-0009

{518} 434-704S

Coun=el for Deferndant The
Research Poundation of
State University of New York

€0 ORDERED:

QU FRLEDYMAN APPENDIX B
Page 4 of 23

DATE: @@ﬁ E;)ti’ ($T¢

Gl R e

/Sg'E?EEN ALTMAN
ffice of Legal Affairs SHELLEY R. SLADE

Attorneys, Civil Division
U.S. Department of Justice
Post Office Box 261

Ben Franklin Station
Washington, D.C. 20044
(202} 307-0264

Glotia, L.

ONITED s'r‘zngf DISTRICT JUDGE \
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FILED
SETTLEMENT AGRERMENT AND RELEASE e 27 1854
Partieg TLEARY, UL, 8 DISTRIST &G

DISTRICT OF CoLumEr
This Settlement Agreement and Release ("Agreement”) is made

this jl’idday of '}lgﬂlw , 1994, among the United States of
America ("United States®), acting through the Department of
Justice and the Qffice of Inspector General and the Division of
Cost Allocation of the Department of Health & Human Services, and
the State of New York, acting through the State Attorney General,
the Department of Sociat Services, and the Gemeral Counsel of The
Ressarch Foundation of State University of New York, ard George
Dencncourt (collectively referred to herein as "the Parties"®),
The State of New York as used herein is inrended by the Parties
to encompass the following entities and perscns: the State of New
York, the New York State Department of Social Services (NYSDSS),
the Office of Human Resource Development (OHRD} of NYSDSS, the
State University of New York (SUNY) at Albsny, SUNY Brockport,
SUNY Central Adminiscration, The Research Foundation of SUNY, the
State Universiry Colleges at Buffalo (SUC Buffalo)}, the City
University of New York (CUNY), and NYSDSS employees Robert
Donahue, Robert Hagstrom, Carol Pelmak, Carol DeCosmo and Will
Zwink.
Recitnls

1. WHEREAS, -the Civil Division of the United States
Department of Justice (DQJ}, with the Office of U.S. Attorney for
the District of Columbia, and the Office of Audit Sexrvices and

Office of Inveatigations of the Office of Inspettor General cf

Fhe Poerarrment ~fF Taalth L T Goemed oo o e
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-2 -
jnvestigating allegstions that NYSDSS kmowingly gubmitted false
claime in order to obtain federal funds made available under the
Social Security Act for the training of social sexvice workers,
and thereby violated the civil False Claims Act. 31 U.S.C. § 3722
et sed.;

2. WAEREAS, DOJ also has been investigating allegations
that SUNY and its componernts and agents, and CONY ac Queens, Law
Center, kndwi.ngly submittad false claimg, and caused the
submission of false claims, in order to cbtain federal funds made
availzble under the Social Security Act for the training of
social service workers, and thereby violated the civil Fzlse
Clzims Act, 31 U.S.C. § 3729 et seq.;

3. WPi."EREAS-, the United States hag alleged that NYSDSS
knowingly has wade false statements and submitted false claims
for fedeval funds as a result of the following conduct: (i)
failing to credit training fees collecred from private providers
and administrative fees charged private contractors against
training costs charged to the federal goverrment, in knowing
vioiation of federal regulations, from 1983 through June 30,
1994; (ii) ueing third party in-kind contributioms for the stace
share of training expenditures, in knowing violation of federal
regulations and policies, from 1283 through Jume 30, 1934: (14i)
knowingly using federal training funds to finance the salaries
and related costs of persomnel hired under training contracts who
worked on-gite at NYSDSS and performed non-traiming functieng,

through September 30, 19947 ({iv) uaing fedeyal rradodeo S
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camp Liberty during the 1989-1930 state fiscal year, in knowing
violation of the law; (v} knowingly submitting claims for federal
funds based upon unallowable, unsubstantiated and/or inflat=ad (3)
private training contractor costs during the period 1983 through
June 30, 1994, through methods that included, but were not
limited to, the extension and/or modification of contracts,
unsubstantiated indirect cost rates, remtal and user fees for
equipment owned by the contractor, and "market value® charges Zor
consultants that exceeded actual costs; (b) SUC Buffalo salaried
personnel, equipment and comsultant training costs during the
period covering January 1, 1986 through December 31, 1333. ang
(c) CUNY training costs during the peried October 1, 1589 throuch
September 30, 1.592; and (vi} failing to allocate training costs
to benefitting gtate programs, inm knowing vioclarion of faderal
regulatlions;

4. WHEREAS, the United States has alleged that (i) SUNY
Albany, SOC Buffalo and the Research Poundation of SUNY knowingly
have caused the submigsion of false claims for federal funds as a
result of the knowing submigsion of claims under training
contracts with NYSDSS, and the Memorandum of Understanding
betﬁeen the RBegearch Poundation of State University of New York
and NYSDSS ("MQUS), for expenditures for persomnel working omn-
site at NYSDSS who performed nmon-training functions, and (ii) SUC
Buffalo and the Research Foundation of SUNY knowingly have caused

the submission of false claims under the MOU for salariad
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1, 1985 through December 31, 1993 period that did not benefit the
training contract:

5. WHEREAS, the United States has alleged that CONY
knowingly has caused the sulmission of false claims for fedexal
fuads by knowingly submitting claims for inflated, unallowable or

unsubarantiated training costs under Contract No. C-003732 during

. the Ocrober 1, 19839 through Heptember 30, 1992 period;

6. WHEREAS, DOJ‘g investigation also has concerned (i)
NYSDSS’s failure to credit training fees collected from local
districts, and revemte from the sale of tralning material,
againgt training costs charged to the fedexrzl govermment; and
(ii) allegations that OHRD employees engaged in "bid-rigging¥ or
other impropsr conduer with raspect to the procurement of the
1990-1991 "MAPDER Contract® for computer training.

7. WHBREAS, on December 14, 1992, George Denoncourt £iled 2

Complaint under the gui tam provisions of the Falge Claims Act,

31 G.S.C. § 3730(b), capticned United Stated ex rel. Denoncourt

v, New York State Department of Social Services et al_, Civil

Action No. 92-2808 (D.D.C.), that named, among others, the State
6f New York, NYSDSS, OHRD, SUNY albany, SUNY Brockport, SUNY
(Cantral 2dministration) and Research Foundation, SUC Buffalo,
CUNY, Robert Donahue, Robert Hagstrom, Carol Pecinak, Carol
DeCosmo =nd Will Zwink as defendancs, and alleged that thesse
entities and persons have submitted falsge claims, or caused the

submigsion of false claims, for federal funds available for the

e e s
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in violation of the Falge (laims Act, and whereas Mr. Denoncourt
amended that Complaint by a First Amended Complaint and a
Proposed Second Amended Complaint (hereinafter these three
complaints are collectively referred to as "the Complaint®);

8. WHEREAS, the State of New York does not admit the truth
or validity of any of the allegations set forth in Paragraphs 1
through 7 above, or of any of the allegarions in the Complainct,

First Amended Complaint or Second Amended Complaint in the action

captioned United States ex rel. Denoncourt v. New York State

Department of Soclal Serviceg, et a),., Civil Action No. 92-28508

(C.D.C.}, nor does the Stare of New York admit that any of the
alleged actions of the State of New York constitute viclations of
the False Claims Act. Neither this agreement nor any provision
of this agreement may be cited or interpreted as én admigsion or
acknowledgement by the State of New York of the validity of any
of the allegations set forth in Paragraphs 1 through 7 abovs, or
any of the allegationg in the above-referenced action.

9. WHEREAS, the United Stateg, the State of New York and
George Dencncourt are degirous of a fimal negotiated settlement
and compromise of all claimg of the United States and George
Denoncourt againgt the State of New York under the False Claims
Act, 31 U.S.C. §§ 3729 et seqg,, under the commcon law of fraud,
deceit, umjust enrichment, contract or payment by mistake of
fact, or under any other statute creating causes of action for
civil damages or civil penalties, and all actions by HHS to

dizallow as Federal finmancial parvticipation claims by the Stacte
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of New York, for the alleged conduct degcribed in Paragraphs 3, 2z

and S5, with the exception of the allegatiom in clauce {vi) 3in

rParagraph 3, above, concerning NYSDSS’s failure to allocate

training costa to benefitting state programs in knowing violation
of federal reguiations;

10. WHEREAS, the United Statea, the State of New York and
George Denoncourt are degirous of a final negotiated settlement
of anv and all claims of the Umted States aéainst the State o€
Hew York under the False Claims Act or the common law of fraud
for (i) NYSDSS’s failure to creditr local district training feses
and revenue from the sale of training material agsinst
expenditures charged to the federal govermment; ({(ii) allegatiomns
that OHRD em?loyees engaged in "bid-rigging® or other impropvexr
conduct with respect to the procurement of the 1950—1991 "MAPDER
Contract! for computer training; and (iii) NYSDSS'sg alleged
failure to allocate training costs to benefitting state programs
in knowing violation of federal requlations.

11. WHEREAS, the United States and George Denopncourt are
desircug of a final negotiated settlement and compromise of any
and all claims of George Denoncourt against the United States
unde_r 31 U.S.C. § 3730{(d) axising from Mr. Denoncourt’s claims
against the State of New York set forth in Claim One of the
Complaint described in Paxagraph 7, abave.

12. WHEREAS, the State of New York aﬁd George Denoncourt
are desirous of a final negotiated settlement and compromige of

any and all claims of Mr. Denoncourt asgerted on behalf of the




APPENULLA D
Page 11 of 23
-7 -
United Statss against the State of New York under 31 U.S.C. §
3730(b) in Claim One of the Complaint described in Paragraph 7,
ahove;

NOW THEREFORK, in reliance on the representations contained
herein and in consideration of the mutual promises, covenants and
obligarions in this Agreement, and for good and valuabie
congideration, receipt of which ig hereby acknowledged, the
Parties agree as followa:

Taorms of Agresment

13. In settlement and compromise of any and all claims of
the Gnited States and Mr. Dencncourt against the State of New
York described in Paxagraphsﬂ g9 and 10, above, the State of New
York agrzes to pay $26.97 milljon to the United States as
follows:

On or before December 27, 1994, counsel for the State
of New York will deliver a check in the amount of $2€.37 million
made out to the order of the Treasurer of the United States, to
the following:

Michael Hertz, Director

Attn: Shelley Slade

Commercial Litigation Rranch

Civil Divisicn

U.S. Department of Justice

10:h St. and Constitution Avae., N.W.,

Rm. 3720 .
Washington, D.C. 20530

14. Contingent upon the United States receiving the i:sayment
from the State of New York set forch in Paragraph 12, and in
settlement and compromise of any and all claims of Mx. Dernchncourt

againatr —he Upited 3tates described in Paragraph 11, above. hwe
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United States agrees to pay $4.05 million to George Denoncourt,
ag follows:

As soon as feasible after receiving the payment
described in Paragraph 13, the United Stateg will make an
electronic trangfer for George Denoncouxt in the amount of $4.05
miilion to DAVIS WRIGHT TREMAINE, Attn: Alma Clark, Seattle
Firsr mNationmal Bank, 4th & Madison, Seattle, WA. 95101, AB2X No.
125000024, Account No. 50033414, Client No. 315%96.

15. In settlement and compromise of any and all c¢laims of
the United States desczibed in Paragrarhs 9 and 10, sbove, the
3tare of New York further agrees not to engade in certain
practices underlying the United States’ fraud claims, as follows:

a. Beginning in 1335, NYSDSS will no longer enter into
cortracts that provide, and NYSDSS will not otherwise reguest or
require, that private training contractors ccuntribute the state
match of training expenses through in-kind contributions. Any
and all amendments made in and after 1995 to contracts with
private training conmtractors will eliminate the requirement of a
concractor in-kind contribution of the state match.

b. Beginning wich the July to September 1354 quarter, and
for all quarters thereafter, for training contracts with privace
enritieg, NYSDSS will claim federal reimbursement by multiplying
the applicable federal financial participating (FFP) racte for the
various programs by the actual payments made by NYSDSS to the
private training entities. Thus, for example, if NYSDSS pave a

Drivate conrractas &1nnn d- - . -
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under Title IV-A, which has a 50% FFP rate, the State of New York
will claim $500 from the federal govermment, or 50% of the actual
payment to the contractor.

c. NYSDSS need not comply with the requirements in
subparagraphs (a) and (b) above for a particular subritle of the
Social Security Act, if future amendments to that subtitle, or
furure judicial decisjons, HHS Departmental Appeals Hoard (DAB)
decisions, EHS policy interpretation guestions (BPIQs), HHS action
trapsmittals, or other written HHS policy Statements addressed to
states, expressly permit states to use in-kind contributions from
private training contractors for the state match of training
expenses, without tThe need for advance approval. In addition,
NYSDSS need not comply with subparagraphs (a) ana (b) above for a
particular subtitle of the Social Securicy Act. if EHS provides
advance appcoval for the State to use in-kind contxibucions from
private training conrractors for claims made wnder that subtitlie.
Such approval must expressly reference the State’s intent to use
jn-kind contributions from private training contractors for the
gstate match, the regulatory provision authorizing HHS's approval
‘of the practice, and the subtitle of the Social Security Act
under which the practice will he “a_ll.owed.

d. Beginning with the July to September 1954 quarter, and
for all quarters thereafter, NYSDSS agreea to deduct apy and all
fegs paid by privare entities for training from the training
costs for which the State claims federal fipancial participation

in accordance with 45 C.F.R_. § 74 42(c). uynleas the Stoo-
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receives advance, written approval from the applicable HES
program operating divigions to use the income from private
provider training fees in the manmer deseribed in 45 C.F.R. §
74.22{d) or (e). Such written approval must specifically
reference NYSDSS’s income from fees paid by pﬁvate entivies for
training, and must specifically identify the use{g) that NYSDSS
may make of such income, and the subsection{g) of 45 C.F.R. §
74 42 authorizing HEHS to approve such usef(g).

e. Begirning with the July to September 1934 quarter, and
for all quatters thereafter, in accordance with 45 C.F.R_ §
74 .42 (c) , NYSDSS agrees to deduct any and all) administrative fees
collected from private training contractors f£zom the
administrative costs of the NYSDSS entity resbonsible for
administering training contracts, before allocating and charging
auch costs to federal and state funding sources, unlegs the State
'receives advance, written approval from the applicable HHS
program opexating divisions to use the inceme from private
craining contractor administrative feed in the manner described
ip 45 C.F.R. § 74.42{d) or [e}. Such written approval must
‘specifically reference NYSDSS’S incame from private training
contractor administracive fees, and must gpecifically identify
the use(s) that NYSDSS may make of such income, and the
gubsection(g) of 45 C.F.R. § 74.42 authorizing HES's approval of
such usei{g). ”

£ NYSDSS need not comply with subparzgraphs {d) and (=)

above if future amendments to the Sacial Security Act, or future
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qudicial decigiong, EHS Departmental Appeals Board (DARB)
derisions, HHS policy interpretation questions (PIQs), HHS acticz:
cransmitrals, or other written HES policy startements addressed to
srates, allow the State to uge program income for gomething other
than the deduction alternpative currently described in 45 C.F.R. §
74.42(c), without the need for permission under the grant. 1In
suck case, NYSDSS must treat administrative fees paid by private
contraccors, and fees paid by private emtities for training, as
program income according to the new requirements governing same.

g. Beginning with cthe October to Decembér 1994 guarter, and
for all guarters chereafter, NYSDSS will c¢laim FFP at the rates
applicaple to training activities only where such costs ra=flect
only the development of curricula, ipstzuctien and other
acrivities eligibl.e for reimbursement at the FFP rates applicable
to traiping pursuant to any provigions or statements Thereon
found in the Social Security Act, HES's regulations, judicial
decigions, EHS DAB decisions, HHS PIQs, HHS action transmittals,
" and other HHS written policy statements addressed to states.

h. To the extent that thig Paragraph imposes cobligations on
the State of New York that exceed the State of New York’s
obligations under the lat;', the State of New Yark will not be
obliged to comply with this Paragrapb after December 31, 2001.

i, Nothing in this Paragraph is intended to, or shall be
interpreted by the Parties, to authorize the State of New York to
viclare the Social Security Act, HHS's regulations, judicial

decisiona, HHS DAB decisions, HES PIQs, HES action trangmittzls
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other HES written policy stateﬁants addressed to states, or other
federal law.

j. The State of New York agrées to pay the United Stat=s
treble damages in the event it kmowingly resumes a practice in
violation of the agreements ser forth in this Paragraph. Damages
shall pe computed by assegsing the fiscal impact on the federal
government of the State of New York’s kmnowing continuaticn of the
practice or practices in gquestion. The words *knowingly® and
"knowing® used in this Paragraph shall be defined in accordarnze
with 31 U.S.C. § 3729(b). The parties do not.intend this
Paragraph to cover isolated instances in which the State of New
York inadvertently, and without deliberate igmerance or rackless
disregard of the effect of its actions, viclates one of the
agreements set forth in this Paragraph. “

16. It is agreed chét all coste {as defined in cﬁé Padearal
Acquisition Regularioms (FAR) 31.205-47} incurxed by ox on behalf
of the State of New York and its officers, directoxs, agents and
employses in connection with (i) the marters covered by thisg
Settlement Agreement, (ii) the federal government‘s audit and
investigation of the matters covered by this Settlement
Agreement, (iii) the State of New York’s investigation, defense
of the matter, and any corrective actiong, (iv)} the negotiation
of this Settlement Agreement, and {v) the payments made to the
United States, to Davis Wright Tremzine, and to Mr. Denonccurt
pursuant to this Settlement RAgreement shall be unallowable costs

for federal government reimbursement purposes, and shall not he
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included in claims submitted to the fedewal government.. These
amounts shall be separately accounted for by the State of New
York by identification of costs incurred: 1) through accounting
Tecords to the extent that is posgible; 2) through memorandum
recoxds including diaries and informal logs, regardleszs of
whether such records are part of officiail documentation, where
accounting records are not available; and 3) through itemized
estimates where no other accounting basis is available. If any
such amounts bave been included in claims submitted to HHS,
NYSDSS, on its quarterly expenditure report for the October to
December 19%4 period, will make corregponding downward
agjustments ac that HES is reimbursed in full for such amounts.

At the time that it makes these adjustments, the State af
New York agrees to submit to BHS’s Division of Cost Allocation a
written report with the follewing information:
a. the identification of all NYSDSS functions or
activitiee that have incurred costs of the type
described in this Paragraph: |
b. the identification of all NYSDSS funcrions or
activities identified in respenge to (a) that have
claimed, or will make claims under federal programs,
for costs of the type described in this Paragraph:
c. for those functions or activities identified in
rzesponse to (a) that the State of New York notes will

not make claim=s under federal Programs for costs of the

RRY
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type described in this Pavagraph, the bases for the
State’s conclusions;

d. for those functiong or activities ;Fientifi.ed in
response to (b), the metheds and/or procedures used by
the State of New York to determine the required
adjustments for each unir, imcluding the time period of
the adjustment covered for each wnic; and

e. identification of the procedureg in place to ensure
that any future costs of the type described in this
Paragraph will not be claimed from the federal
government.

17. Contingent upon the United States receiving the payment
set forth in Paragraph 13, above, the United States and George
Denoncourt hereby release the State of New York from the claims
Gescribed in Paragraphs 9 and 10, above. Contingent upon the
Upited States receiving the payment set forth in Paragraph 13,
ébove, Mr. Denoncourt hereby releases the State of New York from
all claims that he asserts on behalf of the” United Stateg in
Claim One of the Complaint described in Paragraph 7. The United
States expressly reserves and doea not waive amy and all claims
at common law other than the common law of frand, and any and all
claims under statutes other than the False Claims Act, for (i)
NYSDSS‘'s failure to credit local district training fees and
revenue fram the sale of training material against expenditures
charged ro the federal government; (ii) allegations that OHED

R B

employees engaged in "bid-rigmines ~- -
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regpect to the procurement of the 1520-1391 "MAPPER Contract® for
computer traiming; and (iil) NYSPSS’'s alleged failure to allocate
tzzining costs to benefitting state programs, in knowing
vielation of federal regulations. Further, unlegs sxpressly
relessed in the first sentence of this Paragraph, the United
_ States expressly reserveg and does not waive all other claims
undar the False Claims Act. or under other statutes.or the common
law, if any, for statements and claims made by the State of New
York and its contractors. Mr. Denoncourt expreasly regerves aund
does not waive the claims in Claims Two and Three of the Second
Amended Complaint.

18, Contingent upon Mr. Denoncourt receiving the $4.05
million payment set forth inm Paragraph 14, above, Mr. Dencncourt
hereby releases the United States from any claims he has or may
have under 31 U.S.C. § 3730(d) arising from Mr. Demoncourt’s
claims against the State of New Yark set forth in Claim Ope of
the Complaint described in Paragraph 7. above.

19. The United States and Mr. Denoncourt agree that the
releases granted by Mr. Denoncourt berein do net bar Mr.
‘Benoncourt from asserting claims for a share of any Tecovexies by
the United States from defendants in tﬁe gui tam action besides
the State of New ¥prk. Purther, Mr. Denoncourt hereby reserves
the right to take the position in the furture that he is entitled
to more than 15% of any recoveries by the United States from
persons other rhan the State of New York. The United States

- -

hereby reserves the right to take the poairdnns -
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Mr. Denoncourt is entitled to less than 15% of any such
recoveries.,

20. On the same day that this'Settlement Agreement is
executed by the State of New York, the State of New York,
including The Ressarch Poundation of the State University of New
York, agrees to bave its counsel sign the Stipulartion at
Attachment A, which wounld dismiss the United States?! claims
againgt the various entities and persons defined hereim as "the
State of New York® that are asserted in Claim One of the action
described in Paragraph 7, above. On or bafore December 27, 19294,
and contingent upon the State of New York making the payment
called for by Paragraph 13, the United Scates and Mr. Dernoncourt
agree to have their coungel sign the Stipulation. Contingent
upen the performance of the other agreements in this Paracraph,
the United States agrees to file the Stipuilatrion with the Court
on or before December 30, 1994.

21. The getrling parties are the sole intended
beneficiaries of this agreement, and all rights not expressly
released are regerved.

ONITED STATES OF AMERICA

. — ,,

Pated: pﬂﬁr_«ﬂé:‘/\— ;20; 17?‘“‘{ By: /,?AU{LZJ‘&/ .I}K‘ /ﬁ(;(_fé__.-
< SHELLEY F, SLADE, RSQ.

Atcorney, Civil Division

Department of Justice

P.0O. Box 261

Ben Pranklin Scation
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W. MARK NEBFKER, ESQ.
Aggistant U.S. Attorney
Office of U.S. Atcorney for
the District of Columbia
Judiciary Cepter Building
585 4th St., N.W.
Washington, D.C.-
(202) S514-8342 7330

By: f/(_/dh ﬁ"g"b/‘“/

EILEEN BOYD, ESQ.

Assistant Inspector General
for Civil Fraud and
Administrative Adjudication

Department of Health & Human
Sexrvices

330 Independence Ave., N.W.

Washingten, D.C. 20201

(202} 612-Q070

o Wﬁ@/

VINCENT J. B
fﬂ/m.rector, Re onal
Administrative Support

Center
Department of Health & Human
Services, Region II
26 Pederal Plaza, Rm. 41-118
New York, N.Y.
(212) 264-4300
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GEORGE DENONCQURT

Sﬁm d‘_’,(&m@mg@ séz@i%é
STUART PIBRSON, ESQ.

Davig Wright Tremaine )

1155 Ceonnecticut Ave., N.W.
Suite 700

Washington, D.C. 20036

(202} 508-6623

THE STATE OF NEW YORK

ALAN KAUFMAN,; ESQY
Asglstant Attorney General
New York State Department of
Law

State Capitol

Albany, N.¥. 12222

(518) 473-5099

Coungel for the New York Stare
Department of Social Services,
the Officre of Human Resource
Development, Raberxt

Donahue, Carol Polnak, Will
Zwink, Carol DeCosmo, Robert
HBagstrom, State Unpiversity of
New York (SUNY) at Albany,
SONY Brockport, the State
Univergity Colleges at
Buffala, SUNY Central
Administration, and the City
Universicy of New York.
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L
HN ROBITZIK, ES&DB

eputy General C el

ew York State Department of
Social Sexvices

40 Noxrth Pearl Street

Albnay, New York 12242-0001
{518) 474-9502

Coungel for the New York Stzte
Department of Soclal Services

Office of Legal Affairs

The Research Foundation of
State University of Nev York

P,O. Box 9

Albany, N.Y. 12201-0009

¥/
/

Coungel for the Reseaych
Foundation of the State
University of New York
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This report contains the results of our
review to assist the Department of Justice
(DOJ) in its investigation of training
contract costs claimed by the New York
State Department of Social Services
(NYSDSS) in the period April 1, 1983
through June 30, 1994. The objective of
the joint review was to determine if there
was any validity to allegations that were made by a former NYSDSS employee in an action
filed on December 14, 1992 under the gui_tam provisions of the False Claims Act. In the
qui tam suit, the former employee alleged that NYSDSS submitted false claims to the
Federal Government for programs established by the Social Security Act and other Federal
statutes. Two of the allegations included in the suit related to issues which had previously
been reviewed and reported on in two prior audit reports issued by the Office of Inspector
General (OIG).

As part of the review, OIG concluded that NYSDSS and several components of the State
University of New York overbilled the Federal programs for the training of social service
workers. Specifically, the review disclosed that NYSDSS: :

o Used third party in-kind contributions from private contractors, from
April 1, 1983 to June 30, 1994, to meet the State’s share of training expenditures.

o Failed to credit administrative fees, collected from private training contractors in
the period April 1, 1983 through June 30, 1994, against tiaining costs charged to
the Federal Government.

o Included unallowable costs relating to the operation of a children’s summer camp
in the training contract costs it submitted to the Federal Government duzing 1989
and 1990.

o Failed to offset the training costs charged to the Federal Government for training
fees paid by private agencies for the period September 1, 1989 through June 30,

1994.
The review also disclosed that:

o The State University College at Buffalo, the Research Foundation of State
University of New York, and the City University of New York submitted inflated
claims, in the period January 1, 1986 through December 31, 1993, under training
contracts awarded by NYSDSS. And, NYSDSS passed on the inflated claims for
reimbursement to the Federal Government



o The NYSDSS and several components of the State University, for the period
January 1, 1984 through June 30, 1993, used Federal training funds to finance the
salaries and related costs of personnel hired under training contracts who
performed nontraining functions.

On December 20, 1994, the State of

New York signed a settlement agreement
with DOJ, the OIG, and the Division of
Cost Allocation. In return for a cash
payment of $26,970,000, the Federal
agencies settled the above cited issues. In
addition to the cash payment, the State
further agreed fo: review its expenditure report for the quarter July 1, 1994 through
September 30, 1994 and exclude similar costs which may have been included; amend its
current procedures to ensure that any future costs of the type described will not be claimed,
and not claim any legal or administrative costs incurred by New York State in its own
investigation of the allegations contained in this suit or in the settlement of these matters.

Since the improper training contract practices found in the joint review of NYSDSS may
also exist in varying degrees in other States, we recommend that the Assistant Secretary for
Management and Budget (ASMB) alert the Department of Agriculture and Social Security
Administration to the conditions found in this review. We are alerting the Health Cate
Financing Administration (HCFA) and the Administration for Children and Families (ACF)
to these conditions, Further, we recommend that ASMB coordinate the efforts of the
involved entities to ensure the States’ compliance with regulations that cover the allocation
and claiming of taining contracts. Lastly, we recommend that ASMB also coordinate
efforts by the involved entities to review future training expenditures claimed by NYSDSS,
on a periodic basis, to ensure that it continues to adhere to the terms of its settlement

agreement with DOJ.

In responding to our draft audit report {Appendix D), ASMB concurred with our findings
and recommendations and agreed with our concemns that comparable conditions may also
exist in varying degrees in other States. Accordingly, ASMB agreed to take quick action to
ensure compliance with the our three recommendations.

The HCFA and ACF also responded to our draft report (Appendixes E and F) and indicated
general concurrence with our findings and recommendations.
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Background

The New York State Department of Social Services (NYSDSS) has the responsibility for
training Social Services personne! so that they will have the skill, knowledge, and
proficiency to meet the stated objectives of the various Federal programs that it administers.
This training encompasses both NYSDSS staff and staff of the local social services districts.

The NYSDSS conducts these activities through its Office of Human Resouice Development
(OHRD). This office oversees and coordinates the necessary functions to satisfy the
NYSDSS’ training goals. The OHRD provides direct liaison with all program areas (local,
State, Federal), identifies training needs, and arranges for training resources to meet these
needs. Additionally, it ensures that State and local staff are trained in management and
administrative skills; maintains a recordkeeping system for all training; awards and
adrninisters training contracts; manages the Materials Resource Center and NYSDSS
library; and develops appropriate evaluation systems for internal and external training
activities.

While many training needs are met through
internal resources, a substantial amount of
training is provided through contracts with
educational institutions, consultants, and
other independent contractors and
organizations. :

Virtually all of the training contract costs
incurred by NYSDSS were charged to
Federal programs. During the period covered by the joint review, these Federal programs
and their Federal financial participation (FFP) percentages for training, as contained in the
applicable titles of the Soctal Security Act, were as follows:

1V-A - AFDC Income Maintenance (FFP 50%)

IV-D - Child Support Enforcement (FFP 64 85% to 70%)
IV-E - Foster Care and Adoption (FFP 75%)})

XVI - SSI Disability Determination (FFP 100%})

XIX - Medical Assistance (FFP 50%, 75%, 90%)

XX - Social Services (Block Grant) (FFP 100%)

e QO Qo

Training contract costs were also charged to the Food Stamp program, administered by the
Department of Agriculture (USDA) (FFP 50%, 75%}

Training contract costs that are incurred at the State level are claimed through NYSDSS’
Central Office Cost Allocation Plan. At the local level, costs that are incurred are claimed
in accordance with the NYSDSS Manual Bulletin Transmittal 143b




The training contract costs were charged directly to programs, and the administrative costs
incurred by OHRD were allocated to programs based on the dollar value of the training
contracts. Currently, NYSDSS issues approximately 180 contracts each year with a value
of about $44 million. The NYSDSS also incurs approximately $3.4 million annually for
administrative costs.

In December 1992, a former employee of NYSDSS filed a Complaint under the qui tam
provisions of the False Claims Act. The Complaint named, among others, the State of
New York, NYSDSS, OHRD, State University of New York (SUNY) Albany, SUNY
Brockport, SUNY (Central Administration), Research Foundation of State University of
New York (RFSUNY), State University College at Buffalo (SUC Buffalo), City University
of New York (CUNY), and five NYSDSS OHRD employees as defendants. The Complaint
alleged that the named entities and persons had submitted false claims, or caused the
submission of false claims, for Federal funds available for training of social service workers
under the Social Security Act in violation of the False Claims Act. Specifically, the former
employee alleged in the Complaint that:

o The training contractors would, at the encouragement of State officials, inflate their
budgets and vouchers submitted for reimbursement, and the State would pass on the
inflated amounts in claims fo the Federal Government.

o The training contractors paid NYSDSS an administrative fee of 5 percent to cover
administrative costs. This fee represented 5 percent of the total value. of the
contract. This fee was improperly passed on to the Federal Government by
inflating the vouchers submitted by the training contractors.

o The NYSDSS would receive income such as fees collected from trainees, the sale
of training materials, and donations and sale of copyrights. This revenue was not
properly credited to the Federal Government as required.

o To facilitate the training cost inflation scheme and the related scheme concerning
the administrative fee, State officials conspired with contractors who would
participate in the inflation of budgets and vouchers to assure that only cooperating
contractors would receive contracts.

o Contractors would receive contract extensions and budget modifications to permit
expenditure of all budgeted funds even after the training services had been

delivered

0 Lastfy, by operating the schemes described above, NYSDSS submitted false and
fictitious claims to the Federal Government.




Prior to the initiation of the Department of
Justice (DOJ) investigation, the Office of
Inspector General (OIG) issued two final
audit reports on issues relating to training
costs claimed by NYSDSS in the period
April 1, 1987 through March 31, 1991.
Our earlier reviews were performed at the
request of the Department of Health and
Human Services (HHS), Division of Cost Allocation (DCA). In our two prior audits, we
partially examined two issues which related to the allegations included in the gui tam suit.
Specifically, we reviewed NYSDSS use of third party contributions to satisfy the State’s
share of training costs and the 5 percent fee NYSDSS charged to training contractors.

In our two earlier audit reports (CIN: A-02-91-02002 dated July 1, 1992 and

CIN: A-02-92-02007 dated November 9, 1993), we recommended financial adjustments
totaling $6.0 million ($3.9 million Federal shate) relating to third party in-kind
contributions and the 5 percent fee. The findings included in our earlier reports which
related to these two issues were resolved in the settlement of the gui tam suit, and our prior
recommended Federal share adjustments of $3.9 million were included in the refund of
$26,970,000.

Scope of Review

In our current review we expanded our previous review of third party in-kind contributions
and the 5 percent administrative fee to cover such costs that were claimed during the period
April 1, 1983 through June 30, 1994. Further, we reviewed additional issues refated to
training fees by private agencies and allegations related to inflated claims submitted by
several components of SUNY and other contractors.

The primary objective of our review was to lend assistance to DOJ in its review of the
validity of the allegations included in the qui tam suit filed by the former NYSDSS
employee in December 1992, In order to accomplish our objective, we:

- Participated in meetings held with the former employee and his attorney to discuss
the allegations included in the suit and the documents which were submitted by the
former employee in support of his allegations.

- Met with representatives from the New York State (NYS) Office of Inspector
General and discussed and reviewed working papets relating to an earlier review
performed by that office of certain aspects of OHRD’s training contract practices.

- Met with NYSDSS’ internal
auditors to discuss their prior
internal audit reviews of OHRD and
a number of training contractors.

The OIG lent assi

Th , stance to the DOJ -
- investigation, L oy




We also obtained copies of portions of their audit working paper files for follow on
work by our staff.

Held discussions with representatives from RFSUNY regarding allegations raised by
a former employee of SUC Buffalo. We examined working papers related to an
internal review which was made of the allegations and copied portions of the
working papers for follow on work.

Audited the total amount of training contract costs that were claimed by NYSDSS
during the period 1983 through 1993. This included apalyzing both the charging
instructions for all training contracts and NYSDSS’ methodology for allocating
contract and administrative costs to benefiting programs.

Audited the Training Management and Evaluation Fund, the Local District Training
Fee (LDTF) special revenue account, and analyzed NYSDSS’ procedure for using
third party contributions as its share of training costs.

' . Examined the propriety of OHRD’s administrative costs and training expenditures

claimed under contracts NYSDSS awarded to eight private and four public
contractors, We provided narrative summaries of findings and related
recommendations to DOJ.

- Participated with OIG’s Office of Investigations (O1), Office of Civil Fiaud and
Administrative Adjudication (OCFAA), and DOJ in interviews with and depositions
of training contractor personnel and current and former NYSDSS employees. We
assisted OI, OCFAA, and DOJ in seeking evidence from contractors and State
officials.

. Determined whether the Federal Government received proper credit for refunds and
reimbursements from confractors.

- Held discussions with cognizant NYS and Federal officials regarding training
policies, procedures, and regulations.

Calculated the single damages for seven issues raised in the civil fraud investigation
which covered the period April 1, 1983 through June 30, 1994. The seven issues
included:

{. Unallowable costs resulting from private in-kind contributions or donations of
the State match from 1983 through June 30, 1994

2 Unallowable costs resulting from the 5 percent administrative fees collected
from private contractors for the period 1983 through June 30, 1994.




3. Unallowable costs resulting from the failure to credit training fees revenue
received from provider agencies to the Federal Government from September 1,
1989 through June 30, 1994.

4. Unallowable costs resulting from the hiring of on-site contract staff for the
period January 1, 1984 through June 30, 1993, expressed both as an absolute
dollar figure and as a percentage of all federally reimbursed contract
expenditures associated with on-site contract staff.

S. Unallowable costs related to RFSUNY’s internal review of SUC Buffalo.

6. Unallowable costs resulting from the improper claiming of a special summer
program entitled, “Project Liberty."

7. Upallowable costs resulting from the improper claiming of direct and indirect
costs for a training contract awarded to CUNY.

- Calculated the audit and investigative costs of the joint review incurred by HHS and
DOJ. We also calculated an estimate of the interest income earned by NYSDSS
through its short term investment pool on costs which were overbilled to the Federal
Government

Our review was conducted in accordance with generally accepted governmental auditing
standards, except for certain financial projections calculated at the request of DOJ that
would not fully satisfy these standards. A review of NYSDSS’ internal control structure
was performed as part of our two earlier audit reviews, and our related comments on
internal controls are contained in our earlier issued audit reports. We did not expand on
our earlier examination of NYSDSS internal control structure since the primary objective of
this review was to determine the validity of the allegations included in the qui tam suit.

Our audit field work was performed primarily at NYSDSS and RFSUNY in Albany,

New York during the period January 1991 to November 1994.




Based on a audit review and investigation
of the allegations contained in the former
NYSDSS employee’s qui tam suit, we
concluded that NYSDSS submitted false
claims in order to obtain Federal funds
made available under the Social Security
Act for the training of social service
workers. The review team found seven areas which implicated the civil False Claim Act.
The seven areas are discussed below.

Third Party In-Kind Contributions

The training contacts awarded by NYSDSS in the period April 1, 1983 to June 30, 1994
included provisions which required training contractors to cost share on the average 12 to
33 percent of the costs of the training provided. To illustrate, if a contractor was awarded a
$100,000 contract to provide training to social service employees, and the terms of the
contract required the contractor to cost share 25 percent, then NYSDSS would only be
required to reimburse the contractor $75,000. The NYSDSS referred to the required cost
sharing provisions included in its contract awards as "third party in-kind contributions.” In
the above example, the contractor would bill NYSDSS for $100,000 of its incurred costs.
And, although NYSDSS would only reimburse the contractor $75,000, NYSDSS would
include $100,000 of contractor costs in its claim submitted to the Federal Government. The
NYSDSS explained this practice by claiming that its contractors were voluntarily
contributing to the State’s share of training social service employees. In the above
example, the contractor was expected to absorb the remaining $25,000 of costs incurred.
However, as will be discussed below, this did not occur.

In two prior OIG audits of NYSDSS
training activities (CIN: A-02-91-02002
and CIN: A-02-92-02007), we found that
NYSDSS was using the training
contractors’ in-kind contmnbutions to meet
the State’s share of training costs claimed
under titles IV-A, IV-D, IV-E, and XIX.
This practice was not in compliance with Federal regulations and program directives with
regard to the cost sharing provided by private contractors (ie., contractors which were not
an agency of the State such as SUNY). Consequently, in our two earlier reports, which
covered the period April 1, 1987 through March 31, 1991, we recommended adjustments
totaling approximately $4.6 million (Federal share $3.0 million). The amount
recommended for adjustment represented all the cost sharing expenses provided by private
contractors which NYSDSS had claimed to meet its share of training costs in the period we
had audited. In our earlier reviews, we did not recommend adjustments to the cost sharing




provided by public contractors because they were not third parties. They were State entities
which were generally able to document the cost sharing by claiming indirect costs
computed at rates which were less than those negotiated with DCA.

As part of our joint teview with DOJ, we examined the propriety of training expenditures
which were claimed under contracts that NYSDSS awarded to eight private and four public
(State and City University campuses) contractors.

We determined that NYSDSS allowed
contractors to inflate their claimed training
expenditures in order to recover. the cost
sharing expenses which were allegedly
incurred. Training contractors advised us
that NYSDSS employees told them there
were vartous "methods" they could use to
recover their true costs and thus contract with NYSDSS without “losing money.” We found
that private contractors inflated their costs to covet required cost sharing in a variety of
ways Several examples of the various inflation methods employed by contractors-follow:

o Allocating more than 100 percent of actual personnel and fringe benefit costs to
training contracts.

o Claiming duplicate costs. Contractors would claim the same training costs on two
contracts with overlapping performance periods.

o Claiming rental and user rates for equipment owned.

o Claiming undocumented costs. For example, contractors claimed “in-house”
publication costs for which no documentation existed.

o Claiming an inflated value for consultants who were paid less. Also, contractors
claimed indirect and fringe benefit costs at inflated rates or at rates which could not
be documented.

Based upon additional work performed, we
concluded that private fraining contractors
did not actually incur any of the cost
sharing expenses which NYSDSS claimed
in the period April 1, 1983 through

June 30, 1994. As a result, NYSDSS was
asked to refund $9,873,944 (Federal share
$6,557,082) it had claimed under the titles
V-4, IV-D, IV-E, and XIX programs
during that period. For a breakdown of this amount by Federal program, se¢ Appendix A
The NYSDSS discontinued using third party contributions provided by private contractors
to meet its share of training costs effective July 1, 1994




The NYSDSS settled this issue on December 20, 1994 (see Appendix B - Copy of
Settlement Agreement) and paid double damages of $13,114,164 to the Federal
Government.

Administrative Fee

In addition to the amounts paid by NYSDSS to the contractors, the training contracts
awarded by NYSDSS in the period April 1, 1993 to June 30, 1994 also included a
provision which required training contractors to pay NYSDSS a fee to cover the State’s
share of administrative costs. The fee was assessed at 5 percent of the total contract
amount, To illustrate, if a contractor provided ftraining to social service employees at a cost
of $100,000, the terms of the contract awarded by NYSDSS required the contractor to pay
NYSDSS a fee of $5,000 ($100,000 x 5 percent).

In our two previous audits

(CIN: A-02-91-02002 and

CIN: A-02-92-02007), which covered the
period April 1, 1987 through March 31,
1991, we determined that NYSDSS did not
treat the 5 percent fee charged to private
contractors as an applicable credit in
accordance with Office of Management and
Budget (OMB) Circular No. A-87. Consequently, we recommended adjustments totaling
$1.4 million (Federal share $881,658). Further, we recommended that in the future
NYSDSS apply the 5 percent fee as an applicable credit to the total OHRD administrative
costs prior to claiming for Federal share.

As part of our joint review with DOJ, we examined training expenses claimed on selected
contracts. We determined that NYSDSS encouraged contractors to inflate their claimed
training expenditures in order to recover the 5 percent administrative fee which they were
assessed. Training contractors advised us that NYSDSS employees told them to use the
same methods as described for "Third Party In-Kind Contributions” to recover the fee.

Based upon additional work performed, we
concluded that private contractors inflated
their training expenditures to cover their 5
percent fees in the period April 1, 1983
through




June 30, 1994. As a result, NYSDSS improperly claimed $3,678,454 and received Federal
funds of $2,249,474 in that period. For a breakdown of this amount by Federal program,
see Appendix A. The NYSDSS corrected the application of the 5 percent fee received from
private contractors effective July 1, 1994

The NYSDSS settled this issue (See Appendix B - Copy of Settlement Agreement) and
paid $4,064,336 to the Federal Government. This amount was based on a multiplier of
1.81 percent of single damages that was voluntarily agreed to as part of the settlement.

Project Liberty

The NYSDSS awarded contract No, C-002763 to Hudson Valley Community College

(a component of SUNY) in March 1988, Under the terms of this contract, SUNY was to
provide general management and systems training intended to enhance the job skills of
NYSDSS employees. The period of performance of the originally issued contract
agreement was from Aprl 1, 1988 to May 31, 1989, and the costs for providing the training
were initially estimated to be $449,258. Before the original contract term expired in

May 1989, NYSDSS extended the period of performance to March 31, 1990, increased the
estimated cost by $335,270, and amended this contract to include the operation of a
program titled, "Project Liberty." By amending this existing contract, NYSDSS was able to
bypass the formal request for proposal and bid process and award the project to this
contractor.

The NYSDSS charged all the expenditures
relating to "Project Liberty” to the Federal
Government as training expenses in Fiscal
Year 1990. Based on our review, we
determined that "Project Liberty” was
begun as a sumumner residential program for
disadvantaged youth and later was
expanded as an academic program throughout the schoo! year. We concluded that the
expenses relating to "Project Liberty” were not related to the training of social service
employees and NYSDSS improperly claimed $251,243 and improperly received $136,465
in Federal funds for the "Project Liberty" program

The NYSDSS did not dispute our conclusion and settled this issue by paying double
damages of $272,930 to the Federal Government (see Appendix B - Copy of Settlement
Agreement). For a breakdown of this amount by Federal program, see Appendix A




State University College at Buffalo

Our review disclosed that training contracts awarded to RFESUNY by NYSDSS were being
audited by RESUNY’s internal audit group. Specifically, RFSUNY’s intemat auditors were
examining six NYSDSS contracts awarded to SUC Buffalo during the period October 1985
through December 1993. The objective of the internal audit review was to address writien
complaints from a former SUC Buffalo employee concerning improper practices on training
contracts awarded by NYSDSS. The results of RFSUNY’s internal review were provided
to us.

We tested the reliability of the internal
auditors’ working papers and determined
that we could rely on the audit work they
performed. The internal auditors found a
number of problems with costs that SUC
Buffalo had charged directly to the
NYSDSS training contracts. To illustrate,
the internal auditors identified 15 SUC Buffalo janitorial and custodial employees who were
improperly classified as clerical staff. The salary and related costs of the 15 employees
were charged as training expenses on the contracts. The internal auditors also found 36
other SUC Buffalo employees who were not performing training functions Yet, their
salaries and related expenses were also claimed on the training contracts.

Also, RESUNY internal auditors found that
seven equipment items charged to the
NYSDSS training contracts could not be
located, and 35 other items acquired with
training contract funds were not used for
training purposes. The internal auditors
also noted that 17 of the 35 items were
physically located at sites other than on the SUC Buffalo campus.

We calculated that RESUNY erroneously claimed $742,390 for salaries and related fringe
benefit and indirect costs and $63,867 for equipment costs under the NYSDSS training
contracts performed by the SUC Buffalo campus. Additionally, we concluded that
RESUNY had improperly received $529,327 in Federal funds as a result of its erroneous
claims For a breakdown of this amount by Federal program, see Appendix A.

The NYSDSS settled this issue (see Appendix B - Copy of Settlement Agreement) and paid -
double damages of $1,058,654 to the Federal Government.
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Private Provider Training Fees

The NYSDSS charged provider agencies a fee for their staff to attend training sessions.
The revenue received from the training fees was deposited into the LDTF special revenue
account, and was not reported to the Federal Government. Instead, NYSDSS used the fees
to pay for its share of the training contract costs that were claimed under Social Security
titles IV-A, IV-D, IV-E, IV-F, XVI, XIX, and XX as well as title 7, U.S. Code, during the
period September 1, 1989 through June 30, 1994.

The NYSDSS advised us that it considered the fees collected from provider agencies to be
program income as defined in OMB Circular No, A-102, Attachment E. Further, NYSDSS
advised that section E.5 of Circular No. A-102 permitted it to use the program income o
finance the State’s share of the training contract costs incurred.

Our review of section E 5 indicated that NYSDSS was allowed to use the revenue received
from training fees to finance the State’s share of training contract costs only if it fad
obtained the prior approval of the Federal sponsoring agencies, which it had not.
Moreover, the regulations contained in 45 CFR 74.42 provide that the fees must be used to
offset costs unless the Federal granting agency had approved the use of the fees either to
meet cost-sharing requirements of the program or for costs which were in addition to the
allowable costs of the program.

We discussed this issue with
representatives of the Administration for
Children and Families (ACF). The ACF
advised us that it had not approved or
permitted NYSDSS to use provider agency
fees to finance the nonfederal share of the
allowable costs of the programs. It was
ACE’s position that the provider agency
training fees collected by NYSDSS should therefore be used as an offset to the total
allowable costs to determine the net allowable costs on which the State may then make its
claim in accordance with the appropriate Federal share rate.

In addition to determining that NYSDSS had not complied with applicable regulatory
criteria, the investigation revealed that NYSDSS deliberately failed to notify Federal
sponsoring agencies of the revenue collected from provider agencies. It was evident that
NYSDSS disregarded progiam income regulations Accordingly, NYSDSS erroneously
claimed $1,120,154 and improperly received Federal funds of $500,569 for the period
September 1, 1989 through June 30, 1994. For a breakdown of this amount by Federal
program, see Appendix A. The NYSDSS corrected its method of accounting for provider
agency training fees effective July 1, 1994.
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The NYSDSS settled this issue (see Appendix B - Copy of Settlement Agreement) and paid
$904.425 to the Federal Government. This amount was based on a factor of 1.81 of single
damagges.

The Research Foundation of the City University of New York (RFCUNY)

The NYSDSS awarded contract No. C-003732 to RFCUNY to provide training to State and
social services district staff on legal issues, including fair hearing related matters. The
contract agreement contained an approved budget of $1,410,930 for the period October 1,
1989 through March 31, 1993,

We reviewed the $941,071 of expenses
RFCUNY claimed under this contract in
the period October 1, 1989 through
November 30, 1991. The claimed indirect
costs on this contract were based on the
on-campus indirect cost rate of 71.4
percent, which RFCUNY negotiated with
DCA for agreements performed at its Queens College campus. However, because more
than 50 percent of the direct costs charged to the contract were incurred off-campus, the
claimed indirect costs should have been based on the off-campus indirect cost rate of 42.5
percent, which RFCUNY negotiated with DCA. As a result, RECUNY overclaimed
$148,756 of indirect costs. Our review also disclosed that $38,834 of trainee travel
expenses and related indirect costs of $16,505 were unnecessary contract expenditures.

Overall, $204,095 of training expenditures were improperly claimed under contract

No. C-003732 for the period we reviewed. Of that amount, $136,744 was reimbursed by
the Federal Government. For a breakdown of this amount by Federal program, see
Appendix A.

The NYSDSS settled this issue on December 20, 1994 (see Appendix B - Copy of
Settlement Agreement) and paid $247,068 to the Federal Government. This amount was
based on a factor of 1.81 of single damages.

On-Site Training Contract Staff

We found that certain employees, who
wete hired to work under training confracts
awarded to RFSUNY, were working in
NYSDSS offices throughout the State. The
NYSDSS referred to these RESUNY
training contract employees as "on-site"
NYSDSS contract staff. We asked
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RFSUNY to provide us with a listing of all contract employees who worked on-site at
NYSDSS offices during the past 10 years. The RFSUNY subsequently furnished us a list
of 156 employees who were placed in NYSDSS offices during the period January 1, 1984
through June 30, 1993. The salary and related costs of the 156 employees were charged
entirely to training contracts NYSDSS awarded to SUNY Albany and SUC Buifalo.

In order to determine if the on-site contract employees were actually performing training
under the contracts where their salaries were charged, 40 of the on-site staff were
interviewed. We were able to determine the activities performed by all 40 staff during the
period they were charged tfo the training contracts. In addition, based on conversations with
the 40 individuals interviewed, we were also able to obtain information conceming the
duties performed by another 44 NYSDSS on-site contract staff.

The interviews showed that most were
often performing duties other than training
or they were performing no training at all.
These activities included:

o Student interns conducting research
on Medicaid-related issues. Interns were responsible for the analysis and resolution
of questions regarding recipient and provider litigation patterns, and the analysis,
refinement, and development of Medicaid systems. In addition, they focused on the
analysis and resolution of Medicaid program management problems in such areas as
cost containment, cost/benefit analysis of services and eligibility policies, and other
organizational policy and management issues.

o Contract staff involved in preparing procedural manuals. Specifically, statf were
involved in the development of the Foster Care Manual for New Yoik City. Issucs
in the manual included time frames, review process, practice concepts, and project
oversight.

o Contract staff discussing legislative developments. Certain staff were responsible
for refining NYSDSS® computer system and making recommendations for redesign.
Iheir duties included analyzing both new and existing computer systems to ensure
the data generated was in compliance with Federal regulations.

o Regional contract staff monitoring and evaluating local district operations Staff
were given a certain number of local district sites to look over the existing
equipment and room configurations. A site packet was prepared, new equiprent
purchased and installed, and ultimately, the local staff was shown how fo use the

new equipment.

o The NYSDSS computer hotline staff providing assistance related to hardware and
other computer problems. We believe the hotline employees fixed problems as

opposed to actually performing training.
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For the 84 NYSDSS on-site employees whose work activities were reviewed, we concluded
that 47 did not perform any training, 30 performed training part of the time, and the
remaining 7 trained 100 percent of the time. We estimated the percentage of effort and the
related costs that did not benefit the training contracts and calculated that, for the period
January 1, 1984 through June 30, 1993, NYSDSS erroneously claimed $7,772,114 for
salaries and related costs. Of that amount, NYSDSS improperly received Federal
reimbursement of $4,045,029. For a breakdown by Federal program, see Appendix A.

The NYSDSS settled this issue (see Appendix B - Copy of Settlement Agreement) and paid

$7,308,533 to the Federal Government. This amount was based on a factor of 1.81 of
single damages.
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On December 20, 1994, the State of New York signed a settlement agreement with DOJ,
OIG, and DCA. In return for a cash payment of $26,970,000, the Federal agencies settled
the above cited issues. In addition to the cash payment, the State further agreed to: review
its expenditure report for the quarter ended September 30, 1994 and exclude similar costs
which may have been included; amend its current procedures to ensure that any future costs
of the type described will not be claimed; and not claim any legal or administrative costs
incurred by the State in its own investigation of the allegations contained in this suit or in
the settlement of these matters.

Recommendations

The Assistant Secretary for Management and Budget (ASMB) has been assigned -
responsibility to negotiate all public assistance cost allocation plans. This responsibility
also includes resolution of all government-wide accounting issues that impact public
assistance programs. All administrative costs (direct and indirect) are normally charged to
Federal programs by implementing the public assistance cost allocation plan. Therefore,
since the improper training contract practices found in our joint review of NYSDSS may
also exist in varying degrees in other States, we recommend that ASMB:

-~ Alert other departments administering training contracts to the conditions found in
this review.

- Advise and coordinate the efforts of ACF, the Health Care Financing Administration,
USDA, and the Social Security Administration with regard to the need to more
closely monitor and coordinate States’ compliance with regulations that cover the
allocation and claiming of training contract costs We believe that, as a minimum,
other States should be queried as to whether the improper practices identified in the
review of NYS have been adopted elsewhere. To assist in this review, we have
initiated a nationwide review of training contract costs. Our nationwide review will
inciude the following six States: New Jetsey, Florida, Illinois, Oklahoma, Missouri,
and California. The objective of the nationwide review will be to determine the
appropriateness of training contract costs charged to Federal programs in the selected
States.

~ Review future training expenditures claimed by NYSDSS, on a petiodic basis, to
ensure that it continues fo adhere to the terms of its settlement agreement with DOJ.
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ASMB Response

In 2 memorandum dated September 8, 1995, ASMB agreed with our conclusions and
indicated it shared our concerns that comparable conditions may also exist in varying
degrees in other states. Accordingly, ASMB stated quick action would be taken fo ensure
compliance with the report’s three recommendations. Specifically, ASMB stated DCA wall:

-~ Alert other Federal agencies which also fund training contracts to the conditions
disclosed in our report.

-~ Advise and coordinate efforts of HHS Operating Divisions and other Federal
agencies to more closely monitor and coordinate States’ compliance with regulations
~ affecting the allocation and claiming of training confract costs.

-- Review future training expenditures claimed by NYSDSS, on a periodic basis, to
ensure continued compliance with the terms of the settlement agreement.

HCFA Response
The HCFA concurred with our findings and recommendations.
ACF Response

The ACF concurred with our findings and recommendations.

The ACF also offered a general comment indicating it would be beneficial to ACF in
cartying out its responsibility to monitor States in the administration of individual programs
if our report detailed improper claims filed by the State under titles IV-A, IV-D, [V-E, and
XX on a program-by-program basis, We discussed this with ACF officials who recognized
that we did not perform a program audit of training contracts to assess whethet the training
was proper or relevant. Therefore, we did not detail the improper claims on a program-by-
program basis.

In addition, ACF made two specific comments on third party in-kind contributions. The
first related to ACF’s interpretation of the finding, whereby officials understood the report
to imply that training contract provisions requiring contractors to pay the State amounts in
addition to the reasonable and fair market values of the services provided would be
acceptable except for the fact that contractors failed to actually provide "contributions.”
During a discussion with ACF officials, we explained such a funding methodology was not
acceptable. In fact, the report stated, "This practice was not in compliance with Federal
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regulations and program directives with regard to the cost sharing provided by private
contractors...."

The second specific comment was made in reference to the example we provided in the
report under Third Party In-Kind Contributions. The example illustrated a provision
requiring a contractor to cost share under a training contract and the way in which
NYSDSS subsequently reimbursed the contractor and claimed the costs to the Federal
Government. The ACF wanted the example clarified to show that the Federal Government
would only share in the adjustment amount and not the total award.

We contacted ACF officials and explained that our methodology for calculating the
adjustment did agree with theirs and that the example only illustiated the terms of the
training contracts. The ACF officials were satisfied with our explanation and agreed that
the report should not have to be changed.
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EXHIBIT W



RCO3: Therapeutic Crisis Intervention
Residential Child Care Project, Cornell University

BREAKDOWN OF COURSES
EXPENSES

TXT IAB VP&ARTA
PERSONNEL $60,423  $27.465  $109,859
FRINGE $22018  $10.008  $40,033
CASUAL EMPLOYEES $11.250 $1,875
FRINGE $4,100 $683
AV EQUIPMENT $7050  $3,750 $0
EASEL PADS $165 5135 $0
PADS/PENCILS $94 $54
EVAL SUPPLIES $748 $432
STAFF $11,406  $11,544  $68,697
TRAVEL
CONFERENCE TRAVEL $867 $501 $2,783
CONSULTANT FEE and TRAVEL $0  $6000 $0
PRINTING $14,025  $1620 $3,000
POSTAGE/SHIPPING $1,422 $321 $4,563
REPRODUCTION OF ICI VIDEO 38,415 $0 $0
BOOKS/JOURNALS . $622 $283 $1,131
REPRINT PERMISSION $187 $85 $339
TRAINING SPACE RENTAL $26750  $10.250 $0
IRAINEE COSTS $71,783 $0 $0
SUBTOTAL $241.323  $72,948  $232,964
gpazég,srrms & ADMINISTRATIVE $148559  $44.907  $143.413
ADMINISTRATION $29407  $13367  $53,468
GRAND TOTAL $419289 S131221  $429,844
ADMINISIRATION
PERSONNEL+TEMP $28,131
ASSOCIATED FRINGE $10.251
EQUIPMENT §3,400
FAXLFASE $450
OFFICE $1,083
SUPPLIES
SOFTWARE $3,120
OFFICE FURNITURE $2,500
ADMINISTRATIVE STAFF TRAVEL $238
OTHER COSTS
NETWORK $2,748
COSTS
PHONE $6,312 .
PHOTOCOPY $8,500
OFFICE RENT ITHACA $0
EQUIP. REPAIR, MAINTENANCE, & $3,250
INSURANCE
GENERAL OUTSIDE SERVICES $4,452
SUBTOTAL $74,435
FACILITIES & ADMINISTRATIVE $43.729
COSTS
TOTAL ADMINISTRATION $118,164

Revised Proposal
1172003 - 1273172003
Page 12

$45,517
$28,020

$4,812
$78,349
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OCT 26 2005 11:474M

GHHS DIV COST ALLOC

KO 2361 P 4

ORIGINAL

COLLEGES AND UNIVERSITIRS RATE AGREEMENT

BIN #: 115053208274

INSTITUTION:
Cornell University
341 Pine Tree Road
Ithaca

NY 14850-2820

DATE: Cctobexr 26, 2005

FILING REF.: The preceding
Agreement was dated
July &, 2005

The rates approved in this agreement are £or use on grants, cantracts and other
agreements with the Federal dovernment, subject to the conditions in Sectiom III.

SECTION I: FACILITIES AND ADMINTSTRATIVE COST RATES*

RATE TYPES: FIXED

FINAL

EFFECTIVE PERIOD

PROV . (PROVISIONAL)

DRED . (PREDRTERMINED!

APPLICABLE TO

Endowed Research
Endowed Research
Contract Coll. Res.
Contract Coll. Res.
Contract Coll. HSA
All NAIC Progrzams
All Progs {excl NAIC)

UNTIL AMENDED Usde game rates and conditiong ag thoge cited
for fiscal year ending June 30, 2009.

TYPE FROM TO RATE (%) LOCATIONS

PRED. 07/01/05 06/30/07 58,0 On-Canpus

PRED. 07/01/07 06/30/0% 59.0 On-Campus

PRED. 07/01/05 06/30/08 53.5 on-Campus

PRED. 07/01/08 06/30/09 54.0 On~Campus

PRED. 07/01/05 06/30/0% 56.7 On-Campug

PRED. ©7/01/05 06/30/09 i1.0 QfE-Cawpus
PRED. ¢7/01/05% 06/30/0% 26.0 Of £ -Campus
PROV. 07/01/09

#BASE:

Modified total direct coets,
fringe benefite,

materials,

cousi=ting of all salaries and wages,

guppliaes,

sexvices,

travel and subgrants

and subcopntracts up to the fixgt $25,800 of each subgrant or subcontract
(regardless of the peried coverad by the asubgrant or subcontract).

Modified total direct costs shall exclude eguipment,
chargee forxr patient care,
costs of off-sice facilities,

expenditures,

tuition remission,
scholarashipa,

capital
rental

and fellowships as well as

the portion of each subgrant and subcontract in exceas of $285,000

(1)
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OCT. 26. 2005 11:47MM DHHS DIV COST ALLOC NO 2361 P 6

INSTITUTION:
Cormell University

AGREEMENT DATE: October 26, 2005

SECTION 1: PRINGE BENEFITS RATES**

RATE TYPRES: FIXED PINAL PROV. (PROVISIONAL} PERED., {PREDETHERMINED)
EFFECTIVE PERICD

TYPE FROM TOC RATE (%) LOCATTONS APPLICABLE TO

FIXED 07/01/05 06/30/06 32.0¢ Endowed Coll {1)

FIXED 07/01/06 06/30/08 33.0 Endowed Coll (1)

FIXED 07/01/05 06/30/08 10.0 Endowed Coll (2)

PROV. 07/01./08 UNTIL AMENDED Use same rates and conditions as those cited
for fiscal year ending June 30, 2008,

FIXED 07/01/05 06/30/06 47.5 Contxr. Coll All Employ. (3}

PROV. 07/01/06 UNTIL AMENDED 47.5% Contr, Coll all Employ. (3}

(1) Full benefit employvees, includes benefits listed in #2 below and see
special remarks gection foxr additional benefits covered.

{z) Applicable to visiting faculty, summex Efaculty without retirement,
Executive Education faculty appointments, non-benefit eligible temporary
employeas, summezr students (if not registered) and bonus payments.
Includes mandated benafits such as Social Sscurity, Worker's Compensation,
Dizability and Unewmployment .

(3} Contract College fringe benefits are claimed using approved Tates
contained in the New York State-wide Coat Allocation Plan plus a emall
add-on for the university paid component,

**DESCRIPTIION OF FRINGE BEREFITS RATER BAPE:
Salaries and wagse.

(2)




OCT 26. 2005 t1:47AM BHHS DIV COST ALLOC NO. 236t P 6

INSTITUTION:
Cornell University

AGREEMENT DATE: October 26, 2006

SECTION 1T: SPECIAL REMARKS

TREATMENT OF FRINGE BENEFITS:
The fritnge benefits are charged using the rate(=} listed in the Fringe Benefits Section of
this Agreement. The fringe benefite included in the rate{s) axs listed below.

TREATMENT OF PATD ARSENCEE:

Vacatien, holiday, sick leave pay and other paid abaences are inc¢luded in aalaries and
wages aud are claimed on grants, contrmcts and othey agreements as paxt of the normel cost
for salaries and weges. Separate claims for the costs of rhese pald absences are not
made .,

1 The rates in this Agreememt have been negotiated to reflect the administrative cap
provisions of the yevieions to OMB Cireular A-21 published by the Office of Management and
Budgst on May 8, 1995. No rate affecting the ingfitution’s fiscal periods beginping on or
aftey October 1, 1$91, exoept rates for DOD contracts and subcontracts, contains total
adminpigtrative cost camponents in excess of that 2¢ peraent cap.

2. Extraordinary elactrical costs for the Laboratory Of Nuclear Studies and extraordinary
alectrical ecosts, telecommunications costs and chilled watex costa of the Theory Center
program associated with, but not including normal wtility costy for building maintenance
are excluded from the wmodified total direct cost bage. In addition, the electrical costs
of tha NAIC Arscibo radio telescope gite in Puexto Rico are also excliuded flzem the
modified total direct cost base, The exclusion of these coste from the MIDC basc dees not
repregsent an agreewment that these exclusiong are accepted for subgeguent negotiation of
future years' rates.

3. In addition to the frings bhenefits listed in the Fringe Benefits Section of this
agreement, the following fringe benefits ara ipcluded in the Full benefit nrates:
retirement., health insurance, life insuxapce, long teérm disability, employee tuicion,
employee wellness and assistance program and childcare.

4, Bffective 7/1/59% tuition support for dependents of Cormell Univexsity employees is no
longer an allowable fringe benefit expenze and ias not izmgluded in the approved rates.

5. Equipment means an article of nonexpendable, tangible personal property laving a
useful Iife of more than one ymar, and an seguisition cost of $5,0600 or more per unit

(3)




OCT 26 2005 11:47AM DHHS DIV COST ALLOC NO 2351 B

INSTITUTION:
Cornell University

AGREEMENT DATE: Octcober 26, 2005
EECTION IJl; GENEHAL

A LIMITATIONS:

<he rates in this Agreement Ave Jub4ect Lo any #TATUCOYY o adminiatrative limitations and apply to a given gramg, contwact ar
cther agrsamsnt smly bo the extent that funda are available. Ascoptance of the gatos iz aubjuct to che following condlgionss:

(2} Omly costs inguyred by the organizabicn were iticluded in ire fmcilities and sdndadabrative cost povls as finally accepted: such
cost¥ Axe iegal cbligationa of the orgenization sng ave sllowsble undsy the governing coab principles; (U) The e costs that kave
been trssted as facilities and admindgtuative coats are mor glaiwod ay divect ceses; (3} Fimilaw types of coats have heen adcoxded
conplstant accounting tweatmest; and {(4) Tha infoxmaricm pruvided by e organization which waa used to eqtablisly tho rabea i3 nob
laker found Lo he matgzially incomplede ox inaccurata by the Fedcrel Goverosent In auch gituations the zstels) would ke pubject to
renegotiation at the discvarion of the Fedaral Govermseat

B. ACCOUNTING CHANGED: R

Thi9 ASrsamant 18 hAged on the scoounking sSystom purperted by the organization o bo in affect durding the Apreerent peried. Changes
Lo the mathod of seccounting far comts which affact the mmount of redwburscment resuliing Azom Ghe use of this Agreemant requive
prior approval of the aubhorized rapragentabive of the cogudzant sgancy. Such ¢hanges include, but aye nob limited to, chapgce in
the charging of a partlcular Cyps of cost frgm facilitiee and adminfgtrative to divect. Failure to obtain approval way regult in

copst diasllowanceg.

o. Fr v
If a fixed rate ia in thim Agresment. it 1g bagad on an esrimate of the costa fox thé period coverad by the rabe. ghen the astual

dosts for this pexied are determined, an adjustment will he mede to a rage of a future year(s) tc compensste for the difference
botwesn tha ¢oacs used bo ealeRlish the Fixed rave and agtual coalsg.

P. VSE B OTHER FEDRRAL AGENGIESR:
the rares 15 Ghis Agresment vers approved in accexdance with the suthority in Office of Msnagement snd Pudget Clrculax A-21

gsveular, and should be applied to grames, coptracna Apd obhts agreements soversd by thie Cireular, subject to any limitationa in A
ahave, The ovydnization way pyovids copies of the Agreawment to aihey Paderal Agencies to give them early notification of phe

Agreemgnt.

£.  OTUERs
{F any Fedeval combTact, grant of obher agkegwent i raiwburaing facilibies snd aduinisktrative costs by & meanm othax thon the

syproved ratela) i1 thiz Agroement, the orgsnizavion sheuld (1) credit sush costs Lo the affected programes, and (1) apply whe
spproved ratcls) to tha appropriate base to identify the Drepey amount of fecilibice snd aduinistyative costz atloczble bo these

proOgTame

BY THE INSTITUTION: Cif BREALE? OF THE PRDERAL GOVERNMENT:
curnell Universicy
_Dppremymer OF HEALTH MND RGN SVRVICRS ..

{INETITOEION fﬁ-}‘j
o ‘%t_}—_ (S1CRATIRE)

Joanne M. DeStetang Robert I. Aaronson
{NAME} {NRME}

Vice President for Financial Affairs & _DIRECTOR, DIVISION OF QST ALIOUATION .
(FETLE) University Controller (TTTLA)
o fictober 31, 20058 Qutobex 26, 2005

(BATEY ’ {DATY) 0542

A werememesarve:, Michael Leopard
Telephona: (212) 264-2065 .

(4}
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T
LY

New York State
Office of
Children & Family
Services

George E. Pataki
Governor

john A Johnson
Commissioner

Capital View Office Park

52 Washington Street
Rensselaer, NY 12144-2796

An Etjual Gppartunity Employer

. April 5, 2004

Ms. Denise Clark

Director

Office of Sponsored Programs
Cornell University

120 Day Hall

ithaca, New York 14853

RE: OCFS Training Workplan RC 03
Dear Ms. Clark:

The purpose of this letter is to provided you with final approval of the Training
and Administrative Service Aclivity workplan enfiled “Therapeutic Crisis
Intervention™ (RC 03) that was conditionally approved on December 22, 2003,
Copy attached. The funding level for both gross and reimbursable workplan
amounts remain unchanged. The workplan and requirements provided to
you with the conditional approval letter are still applicable except for:

Each workplan requires an overall monthly billing and a Summary of Cost
form (31086) for each project included in the workplan.

Administrative Service Acfiviies and Department Appeals Board Decision
1666 (DAB 1666) costs must continue to be tracked by project and object of
expense, however they need only be reported with the final monthly claim
and any subsequent claims.

Please refer to the “Streamlining the Contract Process” guidelines, previously
sent to you by Peter Miraglia on February 3, 2004, for information regarding
the processing of budget modifications.

If you have any quesfions concerning this letter, please contact Jim Spoor of
my staff at (518) 486-6380.

Bureau of Contract Management

Enclosures

c¢c: Deb Hanor
Peter Miraglia
Carol Frament
Jim Spoor
Mike Nunno
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JURISDICTIONAL STATEMENT

This is an appeal from the Order and final Judgment of the United
States District Court for the Northern District of New York (Honorable David N.
Hurd), dated and entered the 29th day of September, 2005, which granted
Defendants’ motions to dismiss the Complaint (A-296, A-316). The Court
dismissed with prejudice the First, Seventh and Eighth causes of action stating
federal claims, and dismissed without prejudice the remaining causes of action
stating state law claims.

Plaintiffs-Appellants (“Plaintiffs”) asserted jurisdiction in the District
Court based on 15 U.S.C.A. §§ 15 and 26, 28 U.S.C.A §§ 1331, 1337, 1343 and
1367.

Appellate jurisdiction is based on 28 U.S.C.A. § 1291 in that this
appeal is from a final Judgment of the United States District Court for the Northern
District of New York that disposed of all claims with respect to all parties.

STATEMENT OF ISSUES

1. Whether the District Court erred in dismissing with prejudice the
antitrust claims in Plaintiffs’ initial Complaint on the grounds, inter alia, that
Plaintiffs did not adequately plead a correct relevant market.

2. Whether the District Court erred in dismissing the copyright claims in



Plaintiffs’ initial Complaint on the grounds, inter alia, that the Court essentially
made findings of fact as to the term of a non-exclusive copyright license granted as
part of a one-year service contract.

3. Whether the District Court abused its discretion in dismissing
Plaintiffs’ initial Complaint with prejudice, without granting leave to Plaintiffs to
replead.

STATEMENT OF CASE

In their first -- and only -- Complaint, Plaintiffs described an unusual
arrangement involving Defendant-Appellee New York State Office of Children and
Family Services (“OCFS”), which oversees private foster care agencies (“Private
Foster Agencies”) in New York State, and Defendant-Appellee Cornell University
(“Cornell”). The Complaint alleged that with Cornell’s participation, OCFS, by its
adverse regulatory actions and threats of detrimental licensing actions, for many
years has prevented all the Private Foster Agencies in New York State from
contracting with Plaintiffs -- or any other vendors of restraint training -- to train
their staff. The Complaint contended that instead, these Private Foster Agencies
were and continue to be required -- and even coerced -- by OCFS to use the
restraint training program owned and administered by Cornell, to the exclusion of

all others.



Plaintiffs asserted claims under the Sherman Act, Sections One and
Two, alleging injury to competition in that, as a result of the anticompetitive
conduct, Cornell is charging, and OCFS is paying, more than four times the price
Cornell charges its other customers for the same training. Plaintiffs also alleged
antitrust injury, seeking damages and injunctive relief because they have been
prevented from contracting with Private Foster Agencies that sought to use them as
their provider of choice of restraint training.

Under New York law, the autonomous Private Foster Agencies have
sole responsibility for the administration of their foster care homes, including
choosing the training program that will best serve their foster children and staff.
OCFS nevertheless engaged in anti-competitive coercion by misusing its regulatory
authority to approve the agencies’ “restraint policy” (including “plans” for restraint
training) only if such “policy” included using Cornell’s training program.

Defendants below moved to dismiss under Fed. R. Civ. P. 12(b)(6) and
successfully persuaded the District Court that the Complaint failed to allege an
adequate “relevant market” in which the impact of Defendants’ restraint of trade
misconduct (under Section One of the Sherman Act) and monopolization activity
(under Section Two) could be judged actionable. OCFS and Cornell also sought

the protection of antitrust immunity under the state action doctrine, a defense as to



which the Court expressed serious doubt, but did not rule upon.

Even though Defendants agreed that the Complaint “may be broadly
and liberally construed to alleged [sic] anticompetitive conduct” (Docket No. 51, p.
15), and that a dismissal without leave to amend is only appropriate “in
extraordinary circumstances” (Docket No. 51, p. 10), the District Court dismissed
the antitrust claims with prejudice (A-296, A-316).

The Complaint also stated federal copyright claims, alleging that
certain New York State agencies and their employees infringed upon Plaintiffs’
copyrighted training materials. As to the copyright claims, the District Court
engaged in an unusual level of fact-finding in determining the effective term of a
written, but non-integrated, agreement. Despite an express expiration date, the
Court found no copyright violation by Defendants, notwithstanding allegations of
their continued copying of Plaintiffs’ copyrighted training materials beyond the
expiration date. The District Court dismissed the copyright claims, also with
prejudice (A-296, A-316).

The District Court’s decision dismissing the antitrust claims in
Plaintiffs’ Complaint with prejudice under Rule 12(b)(6), on the basis of a
perceived inadequacy of the pleaded relevant market, is highly unusual and greatly

disfavored. As to the copyright claims, the District Court’s interpretation of the



contract at the pleading stage was inconsistent with the very contractual documents
presented.

Appellants seek a vacatur of the judgment below, together with a
remand to the District Court for the purpose of granting Plaintiffs leave to file an

Amended Complaint.

STATEMENT OF FACTS

A.  The Allegations in the Complaint (A-25 - A-45)"

1. The Plaintiffs

' The allegations in the Complaint are admittedly somewhat sparse and, in places, not
entirely clear. The Complaint’s allegations were supplemented by various documents submitted
by Defendants with their motions to dismiss. We freely refer to these supplemental materials and
any regulatory material to elaborate on the nature of the Complaint. See OCFS’s Principal
Memo., Docket No. 60, p. 8 (agreeing that public records of an administrative agency may be
judicially noticed in connection with a Rule 12(b)(6) motion). See also Kramer v. Time Warner
Inc., 937 F.2d 767, 773 (2d Cir. 1991) (permitting factual matters not incorporated in a complaint
to be considered on a motion to dismiss under Rule 12(b)(6) if they are proper for judicial
notice).



Plaintiff Bruce Chapman (“Chapman”) is the president of Plaintiff
Handle With Care Behavior Management System, Inc. (“HWC”) (19 3-4).> He is
the author and copyright owner of a series of manuals and audio visual materials on
the topic of crisis intervention, including physical restraint, as well as the owner of
all derivative rights associated with the manuals and videos (11 43-45). Using
these materials, Chapman has been involved in providing training in crisis
intervention, including physical restraint, since the 1980s (9 27-28, 50-51).’
Since approximately 1998, Chapman has providing training through HWC, a

corporation of which Chapman is president and sole owner (19 4, 27-28, 50).*

2 All “9” references are to the Complaint, unless otherwise noted.

3 Chapman is also the holder of a patent for an apparatus and method for safely
maintaining a restraining hold on a person. Patent Reg. Nos. 6360749, 6273091.

* The Complaint used various phrases for the type of training provided to the Private
Foster Agencies, e.g., “use of force program” ( 36), “behavior management” ( 36), “crisis
intervention” (1 36) and “restraint training “ (1 90). The regulations define “physical restraint”



Training in physical restraint techniques is part of general “crisis intervention”
training programs (9 4, 36, 90).

The first Chapman copyright, obtained on June 7, 1984, is for a
manual entitled, “Handle with Care - A Revolutionary Approach to Behavior
Management” (] 44). Derivative works include a performance-based (live) training
program, updated manuals and numerous video tapes (1 44). Chapman has also
copyrighted all significant updates of these materials. Copyright notifications were
affixed to all materials (19 43-45).

In 1997, HWC was hired by Defendant The New York Division for
Youth (“DFY”) to train the staff of residential facilities for juvenile delinquents in a
“safe use of force [restraint] program,” including physical restraint techniques (1
27-28, 50). Although Chapman and HWC were solicited and hired by DFY, the

predecessor to OCFS, to provide restraint training to state-owned juvenile

as “the use of staff to hold a child in order to contain acute physical behavior.” 18 N.Y.C.R.R. §
441.17(a)(3). Hereafter, for simplicity, this activity will be denominated as “restraint” or
“physical restraint,” the training as “restraint training,” and a Private Foster Agency’s relevant
policy as its “restraint policy.” Regulations also call for training in methods of reducing or
preventing the need for the use of restraint. The combined program of prevention and restraint is
sometimes generally called “crisis intervention” (1 90).



delinquent facilities, OCFS has prevented Private Foster Agencies in New York
State from using HWC -- or any training providers other than Cornell -- to provide
restraint training to their staffs (9 34-38, 71-73, 86-91).

2. The Defendants

The Complaint names three categories of Defendants: (1) several New
York State agencies, principally OCFS and DFY, as well as several of their
employees (collectively, the “State Defendants” or “OCFS”) (11 5-10); (2) Cornell
and several related institutions and entities, as well as several Cornell employees
(collectively, the “Cornell Defendants” or “Cornell”) (191 11-19); and (3) Hillside
Children’s Center, a corporation, and several of its owners and employees (the
“Hillside Defendants”) (19 20-22).

DFY, until 1998, was the agency that operated state-owned
correctional facilities for juvenile delinquents throughout New York (19 5, 23-24).
Defendant the New York State Department of Social Services (“DSS”), until 1998,
was responsible for the approval and regulation of Private Foster Agencies (11 6,
23). In 1998, both DFY and a portion of DSS were merged into OCFS (111 7, 23,
31, 82). In 1998, OCFS, a sub-agency of the newly-created New York State

Department of Family Assistance, assumed responsibility for overseeing Private



Foster Agencies (11 7, 23).5 OCEFS also assumed the functions of DFY, which, as
noted above, had contracted in 1997 with Chapman to train DFY staff in
Chapman’s (and HWC'’s) physical restraint program (9 7, 23, 50, 82). As DFY’s
successor, OCFS continued to use and copy copyrighted materials created by
Chapman even after the contract expired (] 46-47, 50-53).

In the 1980s, Cornell also developed a restraint training program,
calling it “Therapeutic Crisis Intervention” (“TCI”) (19 35, 87; A-48, A-124). Like
Chapman’s and HWC'’s program, TCI includes training in physical restraint (9 35,
87, 90; A-95 - A-102, A-124 - A-136). The TCI program is owned by Cornell;
however, OCFS has an unlimited right to use Cornell’s program and materials to
train staff of Private Foster Agencies within New York State (19 35, 87, 90;
Docket No. 51, p. 4). Cornell, with Defendant The New York State College of
Human Ecology at Cornell University (“CHE”), markets the TCI program in New

York State and elsewhere (9 91-92).

> The Complaint used various terms for these “private foster agencies,” such as “child
care providers” (1 23), “private child care providers” (1 31) and “residential treatment centers”
(1 83). They are defined by statute and regulation as “voluntary authorized agencies.” N.Y. Soc.
Serv. Law § 371(10)(a) and (c). For simplicity, they are herein referred to as Private Foster
Agencies.



3. HWC'’s 1997 Agreement with DFY

Part of DFY’s responsibilities for the care of juvenile delinquents in
state custody included training its staff in techniques to physically restrain juveniles
under appropriate circumstances, such as when a juvenile posed a threat to his own
safety, other juveniles or DFY staff (1 24). DFY also created a “use of force
policy” governing when physical restraint could be used (1 25).

Between 1994 and 1996, serious mental and physical injuries --
including two deaths -- resulted from the use of physical restraint by DFY staff (1
26, 58; Docket No. 67, pp. 4-5). Thereafter, in 1997, upon examining the merits
and success of HWC’s training program, DFY retained HWC to train DFY staff in
HWC'’s proprietary program, including physical restraint techniques (9 27, 50,
59).°

As part of this 1997 agreement, HWC trained DFY staff and also
licensed DFY to use and reproduce HWC’s copyrighted training materials, so that

HWC-trained and HWC-certified DFY staff members could, in turn, train other

® DFY had previously hired Chapman to provide similar restraint training for DFY in
1987 (A-158 - A-162). Chapman was the sole proprietor of his training business, which by 1997
did business under the name “Handle With Care” (A-178). HWC was incorporated in 1998, and
most of Chapman'’s intellectual property was subsequently transferred or licensed to HWC.

10



DFY staff in HWC’s restraint program (9 28, 50-52). Pursuant to this agreement,
in April 1997, Chapman provided twelve days of training to DFY staff, including
training and certifying staff members as instructors in HWC'’s restraint program,
and also provided written and audio visual materials (9 50-52). The 1997
agreement had an initial term of four months, with an option to extend for two
additional four-month periods, totaling a one year period in all (19 28, 51-52, 61-
63, 66). Furthermore, each DFY staff member trained in HWC'’s restraint program
acknowledged in writing that the staff member was only permitted to train others in
HWC'’s program during the pendency of that one-year period (19 61-63; A-181).

Notwithstanding the above-described terms of the parties’ agreement,
after the one-year period ended in 1998, DFY -- now OCFS -- “misappropriated
HWC’s property, program and techniques” by continuing to copy HWC'’s materials
and train in HWC’s program (119 29-30, 46-47, 53-54).

4. The Autonomy of the Private Foster Agencies and OCFS’s
Regulatory Oversight

Statutes and regulations governing Private Foster Agencies’ afford

7 Pursuant to both New York Social Service Law (“NY-SSL”) §§ 371(10)(a) and (c) and
18 N.Y.C.R.R. § 441.2(b), “Voluntary Authorized Agency” means “any agency, association,
corporation, institution, society or other organization which is incorporated or organized under
the laws of New York with corporate power or empowered by law to care for, to place or to
board out children.” Such Agencies, referred to as Private Foster Agencies herein, are approved
and supervised by OCFS. NY-SSL § 462; 18 N.Y.C.R.R. §§ 477.4, 482.3. See generally 18
N.Y.C.R.R. Ch. II, sub. C. Any private corporation that includes as one of its corporate purposes

11



such agencies a substantial amount of autonomy. N.Y. Soc. Serv. Law (“NY-SSL”)
§ 460-a; 18 NYCRR §§ 441.3, 482.3. As for the sensitive area of restraint policy
and related training, OCFS merely requires that Private Foster Agencies submit
their restraint policies to OCFS for approval (19 82-84). 18 N.Y.C.R.R. § 441.17.

Regulations mandate that the “board of directors or other governing
board” of a Private Foster Agency “shall manage the affairs of such agency in
accordance with applicable [law].” 18 N.Y.C.R.R. § 441.3(a)(1). The Agency’s
“chief executive officer” (“CEQ”) shall “be responsible to the governing board for
the proper administration of the agency . . ..” 18 N.Y.C.R.R. § 441.3(a)(4)(i).
Ultimately, it is the board of the Private Foster Agency that is expressly charged
with “assur[ing] the proper care of children for whom such agency is responsible.”
I8 N.Y.C.R.R. § 441.3(a)(4)(ii1). The responsibilities of the CEO of the agency --
that is, not OCFS -- include the duty to “direct, evaluate and coordinate all aspects
of an agency’s program,” including “staff development and training.” 18
N.Y.C.R.R. § 441.3(c)(1)(emphasis added).

OCEFS is required, inter alia, to ensure that the staff of Private Foster

Agencies receives training in “safety and security procedures . . . [and] techniques

providing foster care must obtain written approval by OCFS before filing its certificate of
incorporation. NY-SSL § 460-a; 18 N.Y.C.R.R. §§ 477.1, 477.4.

12



of . . . child management including crisis intervention . . ..” NY-SSL § 462. As
noted, OCFS has promulgated regulations with respect to the duration and nature of
such training. 18 N.Y.C.R.R. §441.17(h). A Private Foster Agency, in order to
use any physical restraint on a child in its care, must first submit its restraint policy
to OCFS, including its plan for training its staff in the use of restraint. 18
N.Y.C.R.R. §441.17(c)-(d)(4)(1)-(i1). Each member of the agency’s staff who is
involved in the use of restraint must complete a minimum amount of training “in the
agency’s policy” on several subjects, including “methods of applying restraint and
the rules which must be observed in so doing.” 18 N.Y.C.R.R. § 441.17(h)(1)(iv).

There is no provision of law requiring -- or even permitting -- OCFS to
mandate the use by Private Foster Agencies of any particular source of training,
including outside vendors of restraint training.

5. OCFS’s Anticompetitive Actions Regarding the Restraint
Policies of Private Foster Agencies

In 1998, OCFS assumed responsibility for the supervision of Private
Foster Agencies in New York State (11 31, 82). However, without regulatory
authority to manage the affairs of the Private Foster Agencies beyond mere
approval authority pursuant to 18 N.Y.C.R.R. § 441.17(c), OCFS, with the
“participation” of Cornell, has “systematically refus[ed]” to allow the Agencies to
select their own restraint training vendors (9 34, 86, 88-90). OCFS’s compulsion

13



of Private Foster Agencies to use Cornell’s TCI program is described as “illegal” in
the Complaint because it gives Cornell and OCFS a “monopoly situation within the
State of New York” by disallowing Private Foster Agencies the freedom to contract
with HWC or any other vendor of restraint training (19 36, 38, 90).°

OCEFS has, under the threat of adverse regulatory and licensing actions,
compelled all Private Foster Agencies within New York State to use only Cornell’s
TCI program (19 88-89), and, accordingly, to engage in a concerted refusal to deal
with HWC or other vendors of restraint training (1 70-74, 90). As a result,
Private Foster Agencies expressing an interest in using HWC'’s (and others’)
programs were coerced by OCFS into not using HWC (191 71-73).

OCFS has also indicated directly to HWC that OCFS would simply not
permit HWC (or any vendor other than Cornell) to provide restraint training to the
Private Foster Agencies (11 73, 88, 89; Complaint in Qui Tam action, described in
note 9, infra, 9 111-120). Specifically, OCFS reminded HWC that, although
Private Foster Agencies are free to negotiate with HWC for training programes,

OCFS would ultimately refuse to approve any such arrangement pursuant to

¥ Counsel concedes that the Complaint, which was not prepared by undersigned counsel,
was not terribly detailed nor articulate, particularly in delineating the various theories of liability
under Sherman Act §§ 1 and 2.
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nothing more than the self-styled mandate of 18 N.Y.C.R.R. § 441.17(c), which
provides that “an authorized agency shall not use any method of restraint unless it
has submitted its restraint policy to [OCFS] and such policy has been approved in
writing by [OCFS]” (11 84, 86, 88).

Put another way, OCFS has created an environment whereby foster
care agencies “can only use TCI as their use of force training provider or risk their
license and ability to do business within the State of New York” (1 88; emphasis
added). In the face of regulations that give Private Foster Agencies the right to
select their own restraint training provider (18 N.Y.C.R.R. § 441.3(c)(1)), OCFS
has even “told [Private Foster Agencies] that the only approved restraint training
vendor is TCI” and that the Agencies “can not contract with [HWC] or any other
restraint trainer vendor for services or risk their license and ability to do business
within the State of New York” (1 89; emphasis added). OCFS’s actions, in
conjunction with Cornell and CHE, have indeed created a “monopoly control” over
the restraint training services provided to and purchased by Private Foster Agencies
in New York State (1 90).

Plaintiffs’ Complaint specifically alleges that some Private Foster
Agencies have been rebuffed by OCFS in their efforts to contract with HWC and

vendors of restraint training other than Cornell (9 71-72, 89; Complaint in Qui
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Tam action, described in note 9, infra, I 117). The anti-competitive effect of this
activity on this market (in which Private Foster Agencies in New York select
restraint training vendors) is not illusory (1 89-90). The Complaint alleges that
this improper arrangement between OCFS and Cornell has enabled Cornell to bill
New York State over four times the amount Cornell charges its non-New Y ork
State clients for the same TCI training (11 40, 91-92).” This arrangement has also
suppressed quality competition, as well as price competition (A-174 - A-176; A-
253 - A-257; http://www.aichhorn.org/aichhome2.html).

6. The Copyright Infringement

Plaintiffs gave notice to OCFS that its activities constitute copyright

® Most of this excessive cost has not been paid by New York State, but by the United
States (“the Government”). See Amended Complaint in United States of America ex rel.
Chapman v. Cornell University, et al., 1:04-CV-1505 (N.D.N.Y. 2005), brought under the qui
tam provisions of the False Claims Act, 31 U.S.C.A. §§ 3729 et seq. The principal allegations of
the Qui Tam action, which is brought solely in favor of the Government, are that Cornell and
OCFS submitted false claims by, inter alia, improperly obtaining reimbursement for the costs of
TCI training under Title IV-E of the Social Security Act, and also violated federal regulations
requiring adherence to competitive pricing requirements for using outside vendors such as
Cornell. The Qui Tam action and the Complaint under review in this appeal involve different
plaintiffs, different claims and different damages.

16



infringement (19 47, 67-68). Nevertheless, OCFS has continued, without license,
assignment or permission, to reproduce Plaintiffs’ copyrighted materials without
compensating Plaintiffs (9 48, 53-54). Specifically, DFY -- now OCFS -- has
continued to reproduce Plaintiffs’ written and audio visual materials, provided
pursuant to the contract the parties entered into in 1997 and which expired in 1998
(9 53-54).

B. The Motions to Dismiss'’

1. Antitrust

OCEFS asserted that the antitrust claims are “facially deficient” in
that the Complaint fails to plead “antitrust standing” and “antitrust injury” (Docket
No. 60, p. 14). OCEFS also claimed that Plaintiffs did not “properly” plead the
existence of an antitrust conspiracy (/d.). As is typical in antitrust cases,
Defendants also claimed that the only possible relevant market in which the alleged
misconduct is to be judged is large -- even international -- and that, therefore, the
Complaint does not sufficiently allege injury to competition (Docket No. 60, pp. 6-
7). OCFS made this argument by referring to, and unfairly melding, different
paragraphs of the Complaint -- some directed at defining the market at

issue, and others at setting forth the impact of the antitrust misconduct on interstate

9" As Plaintiffs’ state law claims were dismissed without prejudice (A-315; A-317), this
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commerce (9 38, 74, 93 and 95).

Focusing on the allegation of joint activity as a basis for liability under
Section One of the Sherman Act, OCFS next claimed that there were insufficient
facts alleged to plead a conspiracy or joint activity in violation of Section One
(Docket No. 60, p. 14).

Cornell emphasized, notwithstanding its submission of extensive
factual material, that its motion for dismissal “relies exclusively on the legal
insufficiency of plaintiffs’ complaint . . .” (Docket No. 51, p. 10). Cornell also
properly, and importantly, recognized that dismissal of complaints without leave to
amend should only take place “in extraordinary circumstances . . .” (Docket No. 51,
p. 10). Cornell even tellingly suggested that the Complaint “may be broadly and
liberally construed to alleged [sic] anticompetitive conduct by the Cornell
defendants . . .” (Docket No. 51, p. 15).

2. Immunity

OCFS and Cornell claimed “state action immunity,” with the State
acting pursuant to a “clearly articulated and affirmatively expressed state policy”
(Docket No. 51, p. 15; Docket No. 60, p. 23). Interestingly, while OCFS claimed

that it could not divine the market for “crisis intervention services,” it had little

section of the brief only addresses Defendants’ motions to dismiss the federal claims.
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problem articulating exactly what its activities were in this “market,” insofar as
necessary to assert its immunity claim: “In exercising its governmental functions,
OCEFS requires that private child care providers and residential treatment centers
submit for OCFS’ [sic] approval their use of force policies when those private child
care providers and residential treatment centers initially apply for licenses, and
every two years thereafter” (Docket No. 60, p. 23).

Cornell, though admittedly a private university (A-47 - A-48), also
claimed state action immunity, alleging that this immunity doctrine extends to it
because of “active state supervision of TCI and the other programs as regards their
budgeting, staffing, and training curriculum” (Docket No. 51, pp. 13-15)."

3. Copyright

In its challenge to Plaintiffs’ copyright claims, OCFS submitted an
affidavit by its counsel, Douglas S. Goglia, Esq., annexing agreements and
correspondence from OCFS and DFY (A-155 - A-181; Goglia Aff., Exs. A-E).

Cornell likewise appended as exhibits to the Affirmation of its counsel,
Nelson E. Roth, Esq., factual materials relating to the origins of Cornell’s TCI

program, even going so far as to create a comparison chart with aspects of HWC’s

" Cornell submitted a 1994 “Memorandum of Agreement” (‘MOA”) between Cornell
and OCFS, contending that it was thereby cloaked in state action immunity by virtue of its
“relationship” with OCFS (A-141 - A-154).

19



1984 “Behavior Management System Manual” (A-46 - A-154 ; Roth Aff., Exhibits

A-F).

C. The Decision Below

Oral argument took place on February 25, 2005 (A-264 - A-295), and
on September 29, 2005, the District Court issued a memorandum decision and
order, reported at 227 F.R.D. 175 (N.D.N.Y. 2005) (A-296 - A-315).

The Court accepted that Plaintiffs alleged violations of both Sections
One and Two of the Sherman Act, including restraint of trade, monopolization and
conspiracy to monopolize (A-299).

In analyzing the Complaint, the District Court made the following
observations:

This action was prompted in part by an apparent policy
change at OCFS wherein OCFS now refuses to allow
agencies to submit use of force policies other than the
policy promulgated by TCI. Id. at 19 34, 36. This policy
change, allegedly attributable to OCFS, Cornell, the
College and TCI, “insure[s] that the State's program has
exclusive access to the market.” Id. at I 73. “OCFS has
created an environment whereby private child care
providers can only use TCI as their use of force training
provider or risk their license and ability to do business
within the State of New York.” Id. at 9 88. This
precludes plaintiffs and other vendors from the
marketplace and creates a TCI monopoly in providing
child restraint training services. Id. at 1 90.
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(A-302 - A-303; emphasis added).
Later in the decision, the Court wrote:
In short, plaintiffs allege that the Cornell defendants
developed the TCI program which the state defendants
require child care providers to purchase. Thus, these
defendants have participated or acquiesced in a plan
whereby TCI obtained a monopoly over the right to train
private child care providers in New York State.
(Complaint at  95.)

(A-306; emphasis added).
For purposes of the motion, the Court also
presumed that OCFS refuses to grant approval of
physical restraint programs other than TCl. OCFS

therefore effectively exercises the child care providers'
market choice in service providers.

(A-312; emphasis added).

Notwithstanding the District Court’s own above-quoted references to
collective conduct by Defendants and “preclu[sion of] plaintiffs and other vendors
from the marketplace” (A-303; emphasis added), as well as the fact that the Private
Foster Agencies are the purchasers (i.e., the “child care providers’market choice”
(A-312; emphasis added)), the District Court nevertheless characterized the entirety

of Plaintiffs’ antitrust allegations as only setting forth “illegal exclusive contracting”
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by OCFS (A-312)."

12 Thus, the Court also found that “the product market has been defined [by Plaintiffs] to
include only the purchases of OCFS” (A-312). And, still elsewhere, wrote that “[a]ny
anticompetitive effect resulting from allegedly biased purchasing decisions in the market must
reflect the total demand for restraint services as a whole, not just OCFS's demand” (A-313).
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Thus, although Plaintiffs alleged a market consisting of supplying
restraint training to New York Private Foster Agencies (called “providers” in the
Court’s decision (A-312)), the Court focused only on OCFS as the buyer, not the
Private Foster Agencies. For example, the Court concluded that Plaintiffs’ market
definition “is not a proper antitrust market as it is defined in terms of the
purchase(s) of a single -buyer, OCFS” (A-312; emphasis added).” Elsewhere, the
Court again characterized the market impacted by the alleged misconduct as “the
purchases of OCFS” (A-313; emphasis added). Still elsewhere, the Court, again
viewing OCFS as a “purchaser,” wrote that “OCFS, as a participant or consumer in
the restraint services market, has simply entered into an exclusive contract with
Cornell defendants” (A-313; emphasis added). Furthermore, the Court referred to
OCFS (i.e., not the Private Foster Agencies) as a “consumer in the restraint services
market” (A-313) and stated that “the product market has been defined to include
only the purchases of OCFS” (A-313; emphasis added).

The Court made the above findings despite the Complaint’s allegations
that the Private Foster Agencies are the buyers of restraint training, not OCFS itself

(71 88-89). OCEFS regulations confirm this. 18 N.Y.C.R.R. § 441.3(c¢).

" The Court relied on an extemporaneous statement made by Plaintiffs’ then counsel
during oral argument to the effect that the market was “the OCFS market” (A-313).
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Indeed, the District Court was obviously struggling with the difficult
challenge of identifying the market because it relied, in the section of the opinion
discussing the relevant geographic market, on Plaintiffs’ own description of Private
Foster Agencies as the real “consumers of training services” (A-314), finding too
“constrained” Plaintiffs’ definition of the geographic market as “child care providers
[in New York State]” (A-314) (meaning New York Private Foster Agencies)."
Elsewhere, however, the Court itself described the market as consisting of “OCFS
child care providers” (A-313).

With respect to the Defendants’ state action immunity defense, the
Court held:

In the instant case, it is not necessary to delve into the

complex and murky analysis of whether or not the state

exercises sufficient control over the agency for it to be

deemed an arm of the state or the intended scope of the

legislative regulatory authority conferred on agency.

(A-309; footnotes omitted).

Judge Hurd dismissed all of Plaintiffs’ federal claims with prejudice,

dismissed the state law claims without prejudice, and ordered immediate entry of

4" One source of confusion, even for counsel, has been that while DFY directly
“operates” juvenile detention facilities, OCFS only “supervises” Private Foster Agencies in their
provision of foster care (A-300).
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judgment (A-315). This appeal ensued.

SUMMARY OF ARGUMENT

The essence of Plaintiffs’ Sherman Act Section One claims is that
Cornell and OCFS have combined to force all the Private Foster Agencies in New
York to refuse to deal with any restraint training providers except Cornell, thus
excluding all vendors of restraint training from the market of the Agencies, as
buyers of restraint training (9 71, 88-90). Furthermore, the anticompetitive
conduct of Cornell and OCFS also essentially falls into the category of actions
forbidden by Section Two, including a conspiracy to monopolize and
monopolization.

While Plaintiffs readily concede that their initial Complaint was not a
model of clarity and was even unartful, it nevertheless gave sufficient notice of
serious violations of the antitrust laws by Cornell and OCFS to withstand a motion
to dismiss. And it most certainly did so in sufficient detail to avoid a dismissal with
prejudice. Indeed, “construed as a whole,” Linens of Europe, Inc. v. Best
Manufacturing, Inc., 2004 WL 2071689 (S.D.N.Y. Sep. 16, 2004), citing Yoder v.
Orthomolecular Nutrition Institute Inc., 751 F.2d 555, 562 (2d Cir. 1985), the

Complaint adequately put the Defendants on notice of their antitrust claims.
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There is no heightened pleading requirement for antitrust complaints.
Twombly v. Bell Atlantic Corp., 425 F.3d 99, 107 (2d Cir. 2005). Moreover, the
decision below bears similarity to the dismissal with prejudice (but of an already-
amended complaint) in Discon Inc. v. Nynex Corp., 93 F.3d 1055, 1059 (2d Cir.
1996), reversed on other grounds, Nynex Corp. v. Discon, Inc., 525 U.S. 128, 119
S.Ct. 493 (1998), where the Second Circuit held, “In this case, we believe that the
District Court may have been misled by a poorly drafted complaint into

categorizing the arrangement as one that is presumptively legal.”"

ARGUMENT

POINT 1

THE COMPLAINT SUFFICIENTLY GAVE NOTICE
OF ALLEGED VIOLATIONS OF SECTION ONE OF

"> The Second Circuit in Discon proceeded to find that the complaint, even though
already once amended and then dismissed with prejudice, “states a cause of action under Section
One of the Sherman Act, though under a different legal theory than the one articulated by
Discon.” 93 F.3d at 1059 (emphasis added). Although the Second Circuit was reversed on its
substantive ruling regarding antitrust liability, the Supreme Court did not question this Court’s
duty to analyze antitrust complaints such that they may “properly be understood to allege
arrangements that might be shown to be unlawful . . ..” Id.
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THE SHERMAN ACT

This Court:

review[s] de novo the dismissal of a complaint for failure
to state a claim, accepting as true all facts alleged in the
complaint and drawing all inferences in favor of the
plaintiff. Todd v. Exxon Corp., 275 F.3d 191, 197 (2d
Cir. 2001). “A complaint should not be dismissed for
failure to state a claim ‘unless it appears beyond doubt
that the plaintiff can prove no set of facts in support of his
claim which would entitle him to relief.”” Id. at 197-98
(quoting Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct.
99, 2 L.Ed.2d 80 (1957)). “At the pleading stage . . . the
issue is not whether a plaintiff will ultimately prevail but
whether the claimant is entitled to offer evidence to
support the claims.” Eternity Global Master Fund Ltd. v.
Morgan Guar. Trust Co. of N.Y., 375 F.3d 168, 177 (2d
Cir. 2004) (citation, brackets, and internal quotation
marks omitted).

Twombly, supra, 425 F.3d at 106.

At the outset, we emphasize that the District Court misread Plaintiffs’
relevant market allegations and engaged in an analysis that both misapprehended
the relationship among Defendants, Plaintiffs (and other vendors of restraint
training) and Private Foster Agencies. Therefore, the dismissal, at the pleading
stage, was premature. The District Court did not even appreciate the allegations of
the Complaint insofar as they characterized the Private Foster Agencies as the
buyers (19 38, 71, 72, 89) -- not OCFS. As the District Court grounded its
dismissal solely on its relevant market analysis, we begin with a review of that
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subject.

A. Relevant Market

The Complaint alleges that the relevant market is “training services to
New York State child care providers” (called “Private Foster Agencies” herein) (1
90, 91, 95). The District Court rejected this market definition, stating that “the
agreement must be evaluated in terms of the restraint services market as a whole”
(A-313). The District Court elaborated on this by stating:

The market for physical restraint programs includes social

service agencies, law enforcement agencies, correctional

facilities, educational institutions, and even airlines. Some

portion of the program consists of behavior management

techniques which may or may not be distinguishable from

use of force techniques. It is also apparent that the

restraint techniques are not strictly applicable to children.
(A-313).

In essence, the District Court found that the relevant market alleged
was “under-inclusive.” See Todd v. Exxon, 275 F. 3d 191, 202-207 (2nd Cir.
2001). Todd, however, makes clear that a motion to dismiss should not be granted

where the market alleged is “plausible.” 275 F.3d at 195, 203. Judge Baer recently

28



reaffirmed Todd’s mandate:

To survive a motion to dismiss, a plaintiff need only
allege a “plausible” market. Hack v. President and

Fellows of Yale Coll., 237 F.3d 81, 86 (2d Cir. 2000)

(quoting Brown Shoe Co. v. United States, 370 U.S. 294

(1962)).
New York Jets LLC v. Cablevision Sys. Corp., 2005 U.S. Dist. LEXIS 23763, 2005
WL 2649330, *5 (S.D.N.Y. Oct. 17, 2005). The District Court below made no
mention of Todd or Jets in its opinion and has ignored their teachings.

The market alleged in the Complaint -- “training services to New York
State child care providers” (19 88-90) -- is not an implausible relevant market. It is
evident that the New York-licensed Private Foster Agencies, as buyers of restraint
training services, have requirements and strictures that are different from other
participants in some larger “restraint training market” (9 82-84, 89, 91-92).

Indeed, this is clear from the regulatory regime itself. On the sellers’
side of the alleged relevant market, i.e., those entities that wish to fulfill the Private
Foster Agencies’ need for obtaining restraint training for their staffs, OCFS has an
“approval” role: it must approve the restraint policy of each Private Foster Agency,
including its selection of a vendor of this restraint training. 18 N.Y.C.R.R. §

441.17. See also “Statement of Facts,” supra, Point A.4. (As alleged, of course,

instead of approving each Agency’s restraint policy on the merits, OCFS has chosen
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to insist that each Private Foster Agency choose only Cornell as its restraint trainer,
thus making its “approval” role an improper “mandatory selection” role (9 86, 88-
89).)

However, OCFS’s role and, in effect, power over the market for this
training, does not end with its authority to de facto select the training vendor. For
on the buyers’side of the relevant market, OCFS also plays an important role: it
approves the very existence of a Private Foster Agency. First, as to a new agency,
OCFS, as a pre-condition to the Agency’s filing its very certificate of incorporation
-- its “birth certificate,” as it were -- must “approve” the Private Foster Agency as a
candidate to provide this social service. NY-SSL § 460-a. See also “Statement of
Facts,” supra, Point A.4. Second, OCFS has ongoing authority to visit, inspect and
supervise the Private Foster Agencies. £.g., 18 N.Y.C.R.R. § 441.2(b). Moreover,
Private Foster Agencies are limited to New York corporations or associations. /d.

See also NY-SSL § 460-a.'°

' These aspects of the regulatory environment depict the geographic market as well.
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Few cases under the Sherman Act deal with such a regulatory regime
that so strongly affects both sides of a market, here the market for the service of
providing restraint training to Private Foster Agencies in New York State. The
regulatory strictures described above, as far as is known, are unique to these Private
Foster Agencies (9 82-84, 89, 91-92). And the definition of the relevant market
should reflect that uniqueness. See Lockheed Martin Corp. v. Boeing Co., 390 F.
Supp.2d 1073, 1079 n.6 (D. Fla. 2005) (noting that “regulatory barriers” bolster a
relevant market finding). Accord United States v. Rockford Memorial Corp., 717 F.
Supp. 1251, 1281 (D. Ill. 1990), aff'd 898 F.2d 1278 (7th Cir. 1990) (finding that
regulatory barriers to entry were significant factors in defining the relevant
market)."”

Thus, the potential purchasers of the training here at issue are the
variety of Private Foster Agencies (9 38, 70, 89) -- and not OCFS itself, as the
Court below concluded: “This is not a proper antitrust market as it is defined in
terms of the purchase(s) of a single -buyer, OCFS” (A-312). The fact that OCFS
participated in the conspiracy does not render it the sole purchaser, as the Court

concluded.

"7 “To the extent that regulation limits substitution, it may define the extent of the
market.” P. Areeda & H. Hovenkamp, Antitrust Law: An Analysis of Antitrust Principles and
Their Application 1 572 (2004)(hereinafter “Areeda”).
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The District Court’s incorrect formulation of the relevant market may
be freely reviewed on appeal as a matter of law, and it has long been held that
“because market definition is a deeply fact-intensive inquiry, courts hesitate to grant
motions to dismiss for failure to plead a relevant product market.” Todd, supra, 275
F.3d at 199-200.

The propriety of the relevant market alleged is also amply
demonstrated by the fact that the prices charged and paid in this market are
significantly higher than in other markets, probably because of the availability of
the Federal reimbursement program which renders the buyers less price sensitive
(191 40, 91-92, 96-97). The buyers (the New York Private Foster Agencies) are
also distinct because all are subject to regulation by New York State (19 84, 86).
The actual suppliers (Cornell, acting with OCFS’s assistance) and potential
suppliers (HWC and others) in this market are also specialized because the
regulatory requirements imposed on them are distinct from those in other markets.
The factual predicates for these differences are discussed in further detail in the
following sections, which discuss the nature of the antitrust violations.

B. Antitrust Misconduct

The anti-competitive nature of Defendants’ restraint is manifest from

the allegations that all actual or potential competitors of TCI are excluded from the
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market (1 89). At the pleading stage, the District Court must accept the allegations
as true, but it did not, ruling “it is not possible to evaluate the effect of the OCFS
and TCI arrangement on other service providers or consumers” (A-313).

In the OCFS-Cornell environment, the Complaint makes clear that
OCFS has used its regulatory power -- without any apparent effort to review the
merits of any prospective vendor of restraint training to Private Foster Agencies --
to coerce their selection of Cornell’s TCI program to the exclusion of all others (11
83, 86, 88-90).

OCFS does not assert any reasonable economic benefit, such as a cost
savings, in engaging in this coercive practice. In fact, there may well be an
unreasonable incentive to OCFS in that OCFS, while insisting on Cornell’s
expensive training program, does not pay for most of it (1 92). Instead, OCFS
seeks and obtains, as part of a federal entitlement program under Title IV-E of the
Social Security Act, as much as 75% of the cost of Cornell’s TCI training from the
Government. By using the pre-existing CHE “facilities and administrative”
overhead, OCFS helps Cornell reap substantial monies for CHE and for itself, as

CHE’s administrator (19 91-92).'®

18 Complaint, M9 14, 35. See also Qui Tam Complaint, discussed supra, n. 9, at 19 98-
102, 122. Federal reimbursement may itself be a factor in determining a discrete relevant market
and would even strongly support the inference that there is a separate pricing environment.
Availability of reimbursement tends to affect prices.
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Indeed, given the strong financial incentive OCFS has for maximizing
federal reimbursement or grant money for such activities, the Complaint, “construed
as a whole,” can be read to assert a claim that OCFS is a market participant, with
Cornell using it as its agent, or even co-conspirator (9 88-89, 91-92). Behind this
aggressive abuse of its power, OCFS (and Cornell) have as their aim higher prices
for the training, not market prices (11 91-92). In such a case, the antitrust
misconduct is manifest.

Moreover, the anti-competitive effect of threatened adverse licensing
actions by OCFS, unless the Private Foster Agencies accepted Cornell’s TCI
training program, is manifest. Therefore, contrary to the District Court’s
conclusion, it is here not “‘impossible for a court to assess the anticompetitive effect
of [the] challenged practices’” (A-311; citing Re-Alco Industries, Inc. v. National

Center for Health Educ., Inc., 812 F.Supp. 387, 392 (S.D.N.Y. 1993)).

1. Suppression of Quality Competition

To the extent the Cornell Defendants endeavored to legitimize their
TCI program by submitting exhibits attesting to the professionalism of its training
staff (A-103 - A-123), this cannot overcome, certainly at this stage of the litigation,
HWC’s claims that certain Private Foster Agencies have been unimpressed with the

quality of TCI training and have sought instead to engage HWC (and other vendors)
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to provide restraint training in place of Cornell (19 71-72).

The exclusion of HWC and the other vendors certainly indicates a
serious restraint on competition in the quality of the training (9 71-72, 88-89),
even before reaching the issue of the price of the training (9 40, 91)." Indeed,
OCFS’s interference with -- and outright prohibition of -- a Private Foster Agency’s
selection of HWC and others as providers of restraint training, notwithstanding the
desire of various Agencies to do so, is a patent restraint on competition (19 71, 72,
89).

That there can be a substantial variation in quality among the different
providers of this training is manifest from an exhibit attached to the Hillside
Defendants’ January 18, 2005 Reply Declaration of David Bagley in Further
Support of Hillside Defendants’ Motion to Dismiss or for Summary Judgment (A-
227 - A-230). Exhibit E thereto, at A-252-A-257, is a February 12, 2003 article
from New York Teacher attesting to the selection by New York State United
Teachers of HWC'’s restraint training program over others because “it met more of
the needs expressed during focus groups” (A-256). It is represented that TCI

competed for this training contract.

' Price is the “central nervous system of the economy,” United States v. Socony-Vacuum
Oil Co., 310 U.S. 150, 226 n.59, 60 S.Ct. 811, 845, 84 L. Ed. 1129 (1940), and an agreement that
“interfere[s] with the setting of price by free market forces” is illegal on its face. United States v.
Container Corp., 393 U.S. 333, 337,89 S. Ct. 510, 512, 21 L. Ed. 2d 526 (1969).
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A diminution in the quality of TCI training, from lack of competition,
1s also manifest from Exhibit C to the October 5, 2004 Affidavit of Nelson E. Roth,
Esq., counsel for the Cornell Defendants, showing that Cornell no longer teaches a
single-person restraint technique (A-78 - A-102). By their submissions below,
Defendants acknowledged that HWC continues to train in this technique (A-61 - A-
66; A-253 - A-257), which is important to and sought by Private Foster Agencies
(17 71, 72).

2. Impact on Prices

Turning to price, the strong inference from the Complaint is that
Cornell’s price is higher than that which HWC and the other vendors charge. But
even more dramatic evidence that Cornell’s enjoyment of exclusive status as the
restraint trainer for the Private Foster Agencies has a significant impact on pricing
is that Cornell, with OCFS’s approval, is charging a multiple of “4 to 10 times”
more than it charges its own other buyers for the same service (11 40, 91, 97).%
Moreover, as noted, there is no procedure in place by which OCFS can make any
judgment on the quality of TCI training as compared with other programs. The

“selection” by the Private Foster Agencies of Cornell and its TCI program has been

2% This allegation was plainly made (1 91). Moreover, details of how Cornell
accomplished this are set forth in the Qui Tam Complaint, Section V.C, T 155-173 et passim.
The multiple may ultimately not be as great as ten, but it is substantial.
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fixed for at least twelve years (A-141 - A-154). Nothing in the ongoing, and
apparently unending (see Qui Tam complaint 9 111-13), exclusion by OCFS of
other vendors in favor of Cornell can be said to be “procompetitive.”

The District Court held that OCFS was the “buyer” and, like any
other buyer, could switch suppliers without violating Section One (A-312). Under
the regulatory regime presented, however, OCFS, a regulatory “approver,” was not
the buyer. Rather, the various Private Foster Agencies were the buyers (9 71, 88-
89). Some confusion may have resulted from the fact that, while the Private Foster
Agencies are the buyers of restraint training, they are not autonomous buyers -- free
to choose TCI, on the one hand, or HWC and others, on the other hand, based on
quality and price (119 71, 88-89). To the contrary, Cornell -- the seller of its TCI
program -- has acted with OCFS to force all the Private Foster Agencies in New
York State to buy its program (19 36, 86-90). This essentially makes OCFS itself
an agent -- or co-conspirator -- of Cornell in “selling” the TCI program by the
compulsion of its regulatory fiat (without any hint that it has made any
determination “on the merits” of the quality of the various programs).

3. Antitrust Liability

Given this factual scenario, several traditional theories of antitrust

liability on which to peg Defendants’ obviously anticompetitive conduct are
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applicable. And certainly, this “complaint may properly be understood to allege
arrangements that might be shown to be unlawful.” Discon, supra, 93 F.3d at 1059.

We start with the cautionary language of then-Chief Judge Newman in
Discon, where he observed:

This appeal typifies one of the primary difficulties in the
judicial application of antitrust law. Under Section One
of the Sherman Act, courts are asked to categorize
various complex commercial arrangements into a rigid
legal taxonomy, e.g., horizontal restraint, vertical
restraint, price-fixing, market division, concerted refusal
to deal, and so on. This initial categorization is often
outcome-determinative. Under one category, the
arrangement may be per se illegal, while under another, it
may be found permissible under the rule of reason. Due to
the complexity of modern business transactions, however,
courts often find that commercial arrangements can be
classified theoretically under a number of different
categories. See Broadcast Music, Inc. v. Columbia
Broadcasting System, Inc., 441 U.S. 1, 8, 99 S.Ct. 1551,
1556, 60 L.Ed.2d 1 (1979) (“[E]asy labels do not always
supply ready answers.”).

Id. (emphasis added).

With Judge Newman'’s sympathetic viewpoint in mind, this Complaint
could ultimately lead to strong evidence of: (1) collective (or “concerted”) refusal
to deal (by OCFS and Cornell) with HWC and other vendors who are Cornell’s
competitors; (2) conspiracy with a licensor (OCFS) to eliminate competitors (HWC

and others); (3) vertical price-fixing by OCFS with Cornell, by virtue of their
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control of the market of Private Foster Agencies; and (4) conspiracy and
monopolization.

While these theories, or some of them, might fall into a per se
category, we believe that for purposes of analyzing the anticompetitive nature of
Defendants’ conduct the market properly can be viewed to take account of the
actual anticompetitive effect of the misconduct. As noted, in a regulatory setting,
where entry into the market is controlled by the regulating agency (as it is here, by
OCFS’s requisite “approval,” even at the certificate of incorporation stage, of a new
Private Foster Agency), the regulated market can be the “relevant” market for
purposes of evaluating the misconduct. Indeed, to define a relevant product market,
one must look at how buyers view the products in question. See Westman
Commission Co. v. Hobart Int'l, Inc., 796 F.2d 1216, 1220 (10th Cir. 1986) (“Any
definition of a line of commerce which ignores the buyers and focuses on what the
sellers do, or theoretically can do, is not meaningful.”) (quoting United States v.
Bethlehem Steel Corp., 168 F. Supp. 576, 592 (S.D.N.Y. 1958)); Federal Trade
Commission v. Cardinal Health, Inc., 12 F. Supp.2d 34, 46 (D.D.C. 1998) (“The
relevant market consists of all of the products that the Defendant’s customers view
as substitutes to those supplied by the Defendants.”) (emphasis added). In this

sense, the Private Foster Agencies need restraint trainers and, for quality and price
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reasons, should be able to choose HWC or another vendor. But HWC and the other
vendors can only become “substitutes” when approved by the very Defendants in
this antitrust action.”

Actions brought under the federal antitrust laws involving conduct by
states or by regulatory authorities of states are not common, and the facts presented
by such cases do not always or easily fall within the traditional parameters of
antitrust liability as developed by the courts. That said, the elements of liability on
the part of states and their agencies for anticompetitive actions have
become relatively clear. Thus, conspiracy with a licensing authority to eliminate a
competitor may also result in an antitrust transgression. Continental Ore Co. v.
Union Carbide & Carbon Corp., 370 U.S. 690, 706, 82 S.Ct. 1404, 1414 (1962).

The error of the District Court’s dismissal with prejudice can be seen
from its own reliance on Evac, LLC v. Pataki, 89 F. Supp.2d 250 (N.D.N.Y. 2000)
(A-314). In Evac, the District Court dismissed a complaint alleging that the state
providing emergency helicopter ambulance service for free was a restraint of trade.

The court found little merit in that allegation, in that any evacuee or person in need

! Even in unregulated markets, the servicing of one, narrow product line can be the
relevant market. Eastman Kodak Co. v. Image Technical Service, Inc., 504 U.S. 451, 482, 112 S.
Ct. 2072, 2090 (1992).
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of emergency medical services requiring use of a helicopter could purchase that
service from another vendor, should he so choose. However, analogizing Evac to
the instant case, it would be as though the state required use of its designated
helicopter service (here the mandated use of Cornell’s TCI program), but forbade
potential customers from hiring any other helicopter services (here, the exclusion of
HWC and other restraint training vendors).

In the case at bar, the buyers (Private Foster Agencies) are not being
allowed to choose their suppliers (1 71). The Private Foster Agencies are being
forced to use Cornell in order to do business in New York (9 36, 86-90).
Plaintiffs’ claims are not those of a single vendor ousted by an exclusive contract of
a state agency with one of its competitors. Instead, this is a case where a horizontal
array of multiple purchasers (Private Foster Agencies) is being unlawfully
prohibited from purchasing services it is legally entitled to purchase. 18

N.Y.C.R.R. § 441.3(c).

POINT 11

THE DISTRICT COURT ERRED IN DISMISSING
THE SHERMAN ACT SECTION TWO CLAIM

No elaborate separate analysis is needed to show how the misconduct
described above is also actionable under Section Two of the Sherman Act.
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Monopoly power is the “power to control prices or exclude competition” in the
relevant market. United States v. E.I. DuPont DeNemours & Co., 351 U.S. 377,
391, 76 S.Ct. 994, 1005, 100 L. Ed. 1264 (1956). While it is something more than
the market power that is a prerequisite to liability under Section One, see Digidyne
Corp. v. Data General Corp., 734 F.2d 336, 1339-41 (9th Cir. 1984), it is present
here in abundance because the relevant market analysis has merit.

Clearly, the abuse of the regulatory process by OCFS in favor of
Cornell gave them monopoly power, which they continue to use to exclude restraint
training vendors from being available to the Private Foster Agencies (9 89-90).
Their combined effort makes them liable for conspiracy to monopolize and
monopolization (9 95-98). Thus, in Surgical Care Center of Hammond, L.C. v.
Hospital Service District No. I of Tangipahoa Parish, 171 F.3rd 231, 232 (5th Cir.
1999), the Fifth Circuit en banc reversed a panel’s prior affirmance of a dismissal of
an antitrust complaint, finding that:

The complaint . . . outlined the implementing path of the

[defendant’s] effort [to extend its monopoly], marked by

various anticompetitive acts. These acts included

pressuring five of the seven largest managed care plans in

the market into contracts calculated to exclude St. Luke’s

from the market for outpatient surgical care. Specifically,

North Oaks allegedly used its monopoly power to ensure

that its contracts with the plans included provisions for
exclusivity and tying, in violation of the Sherman Act.
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POINT 111

THE DEFENDANTS ARE NOT IMMUNE AND,
IN ANY EVENT, THIS ISSUE SHOULD BE ADDRESSED
BY THE DISTRICT COURT ON REMAND

As the Supreme Court held, “[t]he national policy in favor of
competition cannot be thwarted by casting . . . a gauzy cloak of state involvement
over what is essentially a private price-fixing arrangement.” Cal. Ret'l Liquor
Dealers Ass'n v. Midcal Aluminum, Inc., 445 U.S. 97, 106, 100 S.Ct. 937, 63 L.
Ed.2d 233 (1980) (quoted in Freedom Holdings, Inc. v. Spitzer, 357 F.3d. 205, 222
(2d Cir. 2004)). The same, of course, is true of any antitrust misconduct.

The District Court addressed the defense of state action immunity,
claimed by Cornell as well as OCFS. While stopping a bit short of a “holding,” the
Court rightly doubted whether Defendants could meet the tests of being an arm of
the state (certainly not true for Cornell and unlikely as to OCFS), or of carrying out
anticompetitive practices that are somehow authorized by the state, the latter test
requiring “a more searching analysis” (A-307- A-310).

We respectfully suggest that, given the scant record below, the issue of

immunity be addressed by the District Court on remand.
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POINT IV

EVEN IF THIS COURT FINDS PLAINTIFFS’ ANTITRUST
ALLEGATIONS WANTING, A REMAND WITH LEAVE TO
REPLEAD IS THE ONLY REMEDY CONSISTENT WITH
THE FEDERAL RULES AND THE APPLICABLE STANDARD

Based on the arguments in this Brief, Plaintiffs submit that their
Complaint was sufficient to withstand the dismissal motions aimed at them below,
especially given that there is no heightened pleading standard for antitrust cases.
While there may be a dispute about the overall precision and clarity of the
Complaint, one thing is clear beyond peradventure of doubt: motions to dismiss
with prejudice are almost never granted when such motions are filed against
plaintiffs’ first complaint, and no motion is granted with prejudice in such
circumstances without a finding that any further pleading would be “futile” -- a
finding not made here.

The obvious starting point for granting leave to Plaintiffs to replead is
Fed. R. Civ. P. 15(a), holding that such “leave shall be freely given when justice so
requires.” In its decision below, the District Court gave no explanation for why
leave to replead was not given. Indeed, the Court did not engage in any discussion
of the standard for a dismissal with prejudice.

Antitrust complaints, with sometimes difficult relevant market
questions, easily present circumstances under which leave to replead, at least
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once,”” should be granted. Final dismissals in such instances “should be granted
very sparingly.” Todd, supra, 275 F.3d at 198. The reason for this caution in

ending an antitrust case too early is that the “proof is largely in the hands of the
alleged conspirators . . .."” Hospital Building Co. v. Trustees of Rex Hospital, 425
U.S. 738, 746-47, 96 S.Ct. 1848 (1976), quoting Poller v. Columbia Broadcasting

System, Inc., 368 U.S. 464, 473, 82 S.Ct. 486 (1962).

2 See, e.g., Discon, supra, 93 F.3d at 1059 (reversing dismissal of amended complaint
with prejudice because “poorly drafted” complaint “may properly be understood to allege
arrangements that might be shown to be unlawful” even under different theories than plaintiff had
advanced) (emphasis added).
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Accordingly, however much this Court delves into the OCFS-Cornell
arrangement on this appeal, Plaintiffs should be entitled, at the very least, to replead

. . . . .23
their claims in an amended complaint.

POINT V

THE DISTRICT COURT ERRED IN DISMISSING
PLAINTIFFS’ COPYRIGHT CLAIMS

A. Background

In 1997, DFY and Chapman entered into an agreement for the
provision of training to DFY staff in restraint techniques (the “Agreement”) (A-163-
A-171).** The Agreement commenced May 1, 1997 and contained a termination
date of August 31, 1997 (A-163). Pursuant to the Agreement, Chapman provided
to DFY copyrighted training materials, including manuals and audio visual
materials, which DFY was given permission to reproduce (A-164).

The Agreement was entered into after a catastrophic injury, and

subsequent death, of a child in DFY’s care resulted in a 1996 action against DFY

 The same leave to replead should also be granted as to Plaintiffs’ copyright claims.

** The same parties entered into a similar agreement, of three months’ duration, on
January 1, 1988 (A-157 - A-162). That agreement is not at issue in this case.
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and its Commissioner, alleging, among other claims, failure to train on the proper
use of restraint (91 26, 58). See Jackson v. Johnson, 118 F. Supp.2d 278
(N.D.N.Y. 2000) (Hurd, J.).

DFY, in its Request for Bid, asked for “rights to reproduce any and all
materials” (A-179). DFY also specified a four-month term for the proposed
agreement, with the option to extend it for two additional four-month terms (A-
179). Chapman’s subsequent handwritten bid offered “preparation & delivery of 12
days of training for approximately 120 trainers,” including the “right to reproduce
all materials & option to extend’ (A-179; emphasis added).”> Chapman’s
handwritten bid was submitted on the Request for Bid form generated by the New
York State Executive Department, Division for Youth, and resulted in the 1997
Agreement, which was drafted by DFY, as explained in more detail below.

The Agreement specified that Chapman “acknowledges and agrees that
the Division has the right to reproduce all training materials” (A-164: Section I1.C)
and that the Agreement would “end August 31, 1997” (A-163: Section I). A further
provision specified that the Agreement “may be extended for two (2) additional four

(4) month periods from the termination date of August 31, 1997 upon the same

* If Chapman thought the license to reproduce his materials was perpetual, there would
be no reason for him to handwrite “with option to extend” (A-179).
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terms and conditions” (A-166 - A-167: Section IV.J). The Agreement was never
extended.

As a supplement to the Agreement, and to further clarify its terms,
Chapman drafted a “Handle With Care Program Participant Release From
Responsibility Agreement” (hereinafter “DFY Trainer Agreement”), specifying that
the HWC certification obtained by each DFY trainer pursuant to the Agreement
expired after one year (A-181).*° Every DFY trainer who became certified in
HWC’s program signed the DFY Trainer Agreement, including DFY’s Director of
Training, Margaret Davis (/d.).

Plaintiffs’ Complaint alleged that DFY (now OCFS) continued to
reproduce Plaintiff’s training materials beyond the expiration date of the

Agreement, and has continued to permit Division Trainers to train DFY staff in

2% To the extent the certification to train (lasting one year) includes, implicitly, a right to
“reproduce” HWC’s copyrighted materials, then Defendants could argue that the right to
reproduce continued, as to the certified trainers, for one year, although Plaintiffs’ position is that
the right to reproduce ended with the expiration date of the Agreement. Such discrepancies
among the documents executed by the parties indicate that ambiguities existed which could only
properly be resolved by evaluating documents and testimony extrinsic to the Agreement,
particularly because the Agreement had no integration clause.
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HWC'’s program beyond the expiration date of the Agreement (19 53-54).

B. The District Court’s “Findings of Fact”

As noted, in evaluating a motion to dismiss under Rule 12(b)(6), the District
Court must “accept the facts alleged in the complaint as true and draw all reasonable
inferences in favor of the plaintiff.” Broder v. Cablevision Sys. Corp., 418 F.3d
187, 196 (2d Cir. 2005) (citing Freedom Holdings, supra, 357 F.3d at 216). A
complaint should not be dismissed unless it appears to a certainty that plaintiff is
entitled to no relief under any statement of facts which could be proved in support
of the claim. Eternity Global Master Fund Ltd. v. Morgan Guar. Trust Co. of N.Y.,
375 F.3d 168, 176-177 (2d Cir. 2004). Furthermore, on such a motion, the District
Court should resolve any contractual ambiguities in favor of the plaintiff. Subaru
Distributors Corp. v. Subaru of America, Inc., 425 F.3d 119, 122 (2d Cir. 2005).
Finally, in deciding a Rule 12(b)(6) motion to dismiss a breach of contract claim,
the Court’s role is not to resolve ambiguities in the language of the contract. DKR
Capital, Inc. v. AIG Int1 W. Broadway Fund, Ltd., 2003 U.S.Dist. LEXIS 17498,
2003 WL 22283836 at *4 (S.D.N.Y. Oct. 2, 2003).

The District Court based its dismissal with prejudice of Plaintiff’s

copyright claims on the following findings of fact, all of which are contradicted by

the allegations in the Complaint:
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Despite plaintiffs’ repeated assertions, the [Agreement]

simply does not contain a provision limiting this license

to use the materials to one-year or any other duration of

time. The [Agreement], drafted by Chapman, is clear and

unambiguous. Plaintiffs do not argue that it suffers any

legal defect or otherwise attack the validity of the

[A]greement. Plaintiffs never assert that any other

representations were made or agreed upon extraneous to

the [Agreement].
(A-305; emphasis added).

First, the maximum one-year potential duration of the Agreement (A-
163) (including the two potential extension periods provided for in Section IV.J (A-
166)) applied to each term therein -- including the license Chapman granted DFY to
copy his copyrighted materials (A-164) and train its staff in HWC’s program (A-
181). The District Court erroneously found Plaintiffs’ allegations concerning the
one-year duration of the license granted to DFY pursuant to the Agreement
untenable as a matter of law (A-305).

Second, the District Court incorrectly -- and (again) in direct conflict
with the allegations in the Complaint (] 61) -- found that the Agreement was
“drafted by Chapman” (A-305).

Third, the Court made an unsupported finding that the Agreement was

“clear and unambiguous” on its face, despite the obvious discrepancy and alleged
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resultant ambiguity regarding the Agreement’s duration (A-305).”” Again, the
Agreement itself contains no integration clause.

These findings are clearly controverted by Plaintiffs’ allegations in
their Complaint (1 51) and, thus, were wholly inappropriate for the District Court
to make at the pleading stage. This Court should reinstate the Complaint and
remand to the District Court with a direction that the Agreement, and DFY’s license
to use HWC’s program and program materials, expired on August 31, 1997 or, at
the latest, April 30, 1998, or at least that the question presents a triable issue.

C. There Is No Basis For The District Court’s Finding that the

License Granted to DFY to Reproduce Chapman's Training
Materials Was Not Limited to the Term of the Agreement

Plaintiffs unquestionably satisfied the basic pleading requirements of a
copyright infringement claim by alleging that: 1) they own a valid copyright in an
original work; and 2) the State Defendants copied such work. See Feist
Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361, 111 S.Ct. 1282
(1991); Matthew Bender & Co., Inc. v. West Publishing Co., 158 F.3d 674, 679 (2d

Cir. 1998). In its decision, the District Court noted that “[1]t is not disputed that the

*7 Plaintiffs objected to the documents submitted by OCFS that were not incorporated or
relied upon in the Complaint, such as the 1988 agreement between the parties described in note
24, supra, and correspondence related thereto (A-212, A-262-A-263).
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state defendants copied [Plaintiffs’] materials” (A-304). Accordingly, the District
Court should not have dismissed the copyright claims at the pleading stage.
Certainly, the District Court was premature in finding that Plaintiffs “have not
demonstrated a limitation on defendants[’] non-exclusive license to reproduce
[Plaintiffs’ training] materials” (A-306; emphasis added).

Plaintiffs alleged that the Agreement granted DFY a non-exclusive
right to reproduce the subject training materials for the duration of the Agreement
(191 50-51). There is simply no basis for the District Court’s interpretation that a
contract with clearly defined commencement (May 1, 1997) and termination
(August 31, 1997) points (A-163) should not be so limited as against both parties to
it.

In reaching its decision, the District Court focused only on the specific
license clause contained in Section II.C giving DFY the right to reproduce all
training materials (A-164), without taking into account the equally clearly defined
temporal limitation in Section I which states that the Agreement shall commence
“May 1, 1997 and end August 31, 1997” (A-163). To read Section II without taking
into account the term of the Agreement creates an internal conflict within the
Agreement.

This reading also goes against cannons of contract construction

52



whereby “a court should not ‘adopt an interpretation’ which will operate to leave a
‘provision of a contract . . . without force and effect.’”” Laba v. Carey, 29 N.Y.2d
302, 308, 277 N.E.2d 641, 327 N.Y.S.2d 613 (1971) (internal citations omitted).
See also Eighth Ave. Coach Corp. v. City of New York, 286 N.Y. 84, 88, 35 N.E.2d
907, 909 (1941) (citing as a “fundamental canon of construction” that a “contract
must be read as a whole in order to determine its purpose and intent, and that single
clauses cannot be construed by taking them out of their context and giving them an
interpretation apart from the contract of which they are a part”); Fleischman v.
Furgueson, 223 N.Y. 235, 239, 119 N.E. 400, 401 (1918) (“In construing a contract
the whole instrument must be considered and from such consideration a conclusion
reached as to what the parties intended to do or sought to accomplish.”). It is well-
settled that a written contract must be read as a whole and every part interpreted
with reference to the whole, with preference given to reasonable interpretations.
W.W.W. Associates, Inc. v. Giancontieri, 77 N.Y.2d 157, 162-163 (1990).

The court relied on Graham v. James, 144 F.3d 229, 236 (2d Cir.
1998) for the proposition that “[a] copyright owner who grants a nonexclusive
license to use his copyrighted materials waives his right to sue the licensee for

copyright infringement’” (A-304; bracketed material in original). However, this

rule is inapplicable here because DFY’s right to reproduce HWC'’s copyrighted
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material expired at the expiration date of the Agreement. See Kamakazi Music
Corp. v. Robbins Music Corp., 684 F.2d 228, 230 (2d Cir. 1982).

Moreover, courts are reluctant to interpret any contract so as to infer a
perpetual duration of a transfer or license of a copyright without specific contractual
language to that effect. See United States Surgical Corporation v. Oregon Medical
& Surgical Specialties, Inc., 497 F. Supp. 68, 71 (S.D.N.Y. 1980) (refusing to infer
a perpetual obligation even where a contract did not contain a specific temporal
limit); Boyle v. Readers Subscription, Inc., 481 F. Supp. 156, 158 (S.D.N.Y. 1979).

If the parties intend that the obligation be perpetual, they must expressly say so.
Warner-Lambert Pharmaceutical Co., v. John J. Reynolds, Inc., 178 F.Supp. 655,
661 (S.D.N.Y. 1959). Thus DFY’s license to copy Plaintiffs’ materials expired on
August 31, 1997 (A-163).

Finally, the District Court erred by attributing the drafting of the
Agreement to Chapman (A-305). The Complaint clearly alleged that the
Agreement was drafted by DFY (1 61). Factual allegations contained in the
Complaint must be accepted as true. Courtenay Communs. Corp. v. Hall, 334 F.3d
210, 213 (2d Cir. 2003). Even a cursory examination of the Agreement reveals that
it was drafted by DFY, as it contains non-negotiable, boilerplate “Standard Clauses

For All New York State Contracts,” and was even prepared on “Form DFY-3103
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(Rev 4/92)” (A-169 - A-171). Moreover, the District Court acknowledged that
Margaret Davis, DFY’s Director of Training, “worked on the terms of the
[A]greement” (A-301).

New York contract law follows the rule that ambiguities in contracts
are generally construed against the drafter. Sheppard v. Beerman, 18 F.3d 147, 150
(2d Cir. 1994); Jacobson v. Sassower, 66 N.Y.2d 991, 993 (1985). Plaintiffs
alleged that the expiration date in Section I of the Agreement was not ambiguous,
and applied to all other provisions of the Agreement, such as DFY’s obligation to
continue to pay for training. Nevertheless, should the District Court have
considered the term of the license ambiguous, it should not have dismissed the
Complaint, and instead should have afforded Plaintiffs’ allegations every favorable
inference, given the fact that Plaintiffs alleged that DFY drafted the Agreement (1
61). Only Plaintiffs merit favorable inferences and constructions on a motion to

dismiss. Sheppard, 18 F.3d at 150.

CONCLUSION

For the foregoing reasons, the decision of the District Court should be
reversed, its judgment vacated and the matter remanded to the District Court for the

purpose of granting leave to Plaintiffs-Appellants to replead their claims in an
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amended complaint.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK
BRUCE CHAPMAN; and
HANDLE WITH CARE BEHAVIOR
MANAGEMENT SYSTEM, INC.

Plaintiffs

-against-

NEW YORK STATE DIVISION FOR YOUTH;

NEW YORK STATE DEPARTMENT OF SOCIAL Index No:
SERVICES; NEW YORK STATE OFFICE OF

CHILDREN & FAMILY SERVICES; JOHN JOHNSON,

Commissioner of New York State Office of Children and Family = COMPLAINT
Services and former Commissioner of the New York State

Division for Youth, in his official and individual capacity;

MARGARET DAVIS, former Director of Training for the New Filed:
York State Division for Youth, and former Director of Training for

New York State Office of Children and Family Services, in her

official and individual capacity; PATSY MURRAY, former Assigned To:
Associate Training Technician for the New York State Division

for Youth, and current position as Trainer for New York State

Office of Children and Family Services, in her official and

individual capacity; CORNELL UNIVERSITY; JEFFREY

LEHMAN, President of Cornell University, in his official and

individual capacity; HUNTER RAWLINGS lll, former President of
Cornell University, in his official and individual capacity; NEW

YORK STATE COLLEGE OF HUMAN ECOLOGY; FAMILY LIFE
DEVELOPMENT CENTER; RESIDENTIAL CHILD CARE

PROJECT; THERAPEUTIC CRISIS INTERVENTION;

MARTHA HOLDEN, Project Director of the Residential Child

Care Project and Therapeutic Crisis Intervention Trainer and
Coordinator, in her official and individual capacity; MICHAEL

NUNNO, Project Director of the Residential Child Care Project

and Therapeutic Crisis Intervention Trainer and Coordinator, in

his official and individual capacity; HILLSIDE

CHILDREN’S CENTER; DENNIS RICHARDSON, President and

CEO of Hillside Children’s Center, in his official and individual

capacity; DOUGLAS BIDLEMAN, Employee of Hillside

Children’s Center and Therapeutic Crisis Intervention Trainer, in

his official and individual capacity; JOHN DOE 1 through 99

Defendants
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JURISDICTION AND VENUE

1) Plaintiffs bring this action for treble damages and injunctive relief for

violations of the federal copyright laws, 17 U.S.C. A. 88501, 502, 503, 504, 505 &

511, the federal antitrust laws 15 U.S.C.A. 881, 2 and violations of civil rights

under color of law pursuant to 42 U.S.C.A. 1983, for misappropriation of

confidential business information and for tortuous interference with actual and

prospective business relationships. The Court has jurisdiction over this action

pursuant to 15 U.S.C.A. 8815 and 26, 28 U.S.C.A 881331, 1343, 1337 and under

principals of supplemental jurisdiction, 28 U.S.C.A. 81367.
2) Venue is proper in the Northern District of New York under 15

U.S.C.A. 8815 and 22 and 28 U.S.C.A. 881391 and 1400.

PARTIES
3) Plaintiff, Bruce Chapman, is the president of Handle With Care
Behavior Management System, Inc. and resides in New York.
4)  Plaintiff, Handle With Care Behavior Management System, Inc.

("HWC”) is a New York Corporation with its principal place of business in

Gardiner, New York. At all times relevant herein, it was engaged in providing

crisis intervention services in interstate commerce. Bruce Chapman and Handle

With Care Behavior Management System, Inc. are collectively hereinafter

referred to as “Plaintiff”.
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5) Defendant, New York State Division for Youth (“DFY”), on information
and belief was a New York State Agency that operated juvenile facilities until
1998.

6) Defendant, New York State Department of Social Services (“DSS”),
on information and belief was a New York State Agency that licensed, regulated
and supervised child care providers until 1998.

7) Defendant, New York State Office of Children and Family Services
(“OCFS”), on information and belief is a New York State Agency that from 1998
assumed the functions and obligations of DFY and DSS.

8) Defendant, John Johnson, individually and in his capacity as former
Commissioner of New York DFY, Commissioner of New York State OCFS. On
information and belief John Johnson resides in New York.

9) Defendant, Margaret Davis, individually and in her capacity as former
Director of Training for New York DFY, and former Director of Training for New
York OCFS. On information and belief Margaret Davis resides in North Carolina.

10) Defendant, Patsy Murray, individually and in her capacity as former
Associate Training Technician for New York DFY, and current position as Trainer
for New York OCFS. On information and belief Patsy Murray resides in New
York.

11) Defendant, Cornell University, is a New York Not For Profit

Corporation with its principal place of business in Ithaca, New York.
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12) Defendant, Jeffrey Lehman, individually and in his capacity as the
President of Cornell University. On information and belief Jeffrey Lehman resides
in New York.

13) Defendant, Hunter Rawlings Ill, individually and in his capacity as
the former President of Cornell University. On information and belief Hunter
Rowlings Il resides in New York.

14) Defendant, New York State College of Human Ecology, on
information and belief is a Statutory College of the State University of New York
formed by the New York State legislature.

15) Defendant, Family Life Development Center, on information and
belief is a subsidiary of Cornell University New York State College of Human
Ecology.

16) Defendant, Residential Child Care Project, on information and belief
is a subsidiary of Cornell University and New York State College of Human
Ecology.

17) Defendant, Therapeutic Crisis Intervention (“TCI”), on information
and belief is a subsidiary of Cornell University and New York State College of
Human Ecology.

18) Defendant, Martha Holden, individually and in her capacity as the
Project Director of the Residential Child Care Project and Therapeutic Crisis
Intervention Trainer and Coordinator. On information and belief Martha Holden

resides in New York.
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19) Defendant, Michael Nunno, individually and in his capacity as the
Project Director of the Residential Child Care Project and Therapeutic Crisis
Intervention Trainer and Coordinator. On information and belief Michael Nunno
resides in New York.

20) Defendant, Hillside Children’s Center (“HCC?”), on information and
belief is a New York Not For Profit Corporation with its principal place of business
in Rochester, New York.

21) Defendant, Dennis Richardson, individually and in his capacity as the
President and CEO of HCC. On information and belief Dennis Richardson
resides in New York.

22) Defendant, Douglas Bidleman, individually and in his capacity as the
Coordinator for Sociotherapy Training at HCC. On information and belief
Douglas Bidleman resides in New York.

FACTUAL ALLEGATIONS

23) New York State DFY was the agency responsible for the regulation,
organization and operation of state-owned juvenile facilities throughout New York
until 1998. New York State DSS was the agency responsible in New York for the
regulation, licensing and supervision of child care providers until 1998. In 1998
DFY merged with parts of DSS to form OCFS.

24) Prior to 1998, DFY was responsible for the care and welfare of all
the juveniles in state’s custody. The particular responsibility pertinent in this
action was DFY’s obligation to create procedures and train staff in techniques to

physically restrain juveniles in certain circumstances; for example when a
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juvenile threatened immediate injury to themselves, a DFY staff member or other
juveniles.

25) On information and belief DFY created a use of force policy that
determined when restraint techniques could be applied.

26) Between 1994 and 1996 DFY staff, using the DFY physical force
procedures, inflicted permanent catastrophic mental and physical injuries on one
juvenile and killed another.

27) On information and belief, to avoid further injury or death, DFY
retained HWC to provide a safe use of force program and to train DFY staff in
that program which included restraint techniques.

28) HWC trained DFY staff and licensed DFY to use HWC’s program
and techniques for one year commencing at the date of training.

29) On information and belief, DFY misappropriated HWC'’s property,
program and techniques after the license period expired.

30) On information and belief, after DFY merged into OCFS, OCFS
misappropriated HWC'’s property, program and techniques.

31) When DFY merged with DSS, OCFS assumed responsibility for the
regulation, licensing and supervision of private child care providers.

32) Pursuant to New York State regulations, private child care providers
and residential treatment centers are required to submit for OCFS’s approval a
use of force policy at the time of license application and every two years

thereafter.
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33) Child care providers and residential treatment centers frequently
employ vendors like HWC to provide a use of force program and train staff.

34) Upon information and belief, OCFS has violated its own regulations
by systematically refusing to allow agencies to submit use of force policies.

35) Upon information and belief, OCFS developed its own use of force
program in conjunction with Cornell University and the State of New York College
of Human Ecology. This program is called TCI and is owned by the State of New
York and administered and controlled by Cornell University.

36) Upon information and belief, OCFS unlawfully compels private child
care providers to use TCI as their use of force/behavior management
training/crisis intervention training provider.

37) Upon information and belief, TCI revised its program illegally
incorporating techniques, methods, materials and information unique to and
identified with HWC’s program and training.

38) TCI's theft coupled with OCFS’s disallowance of private child care
provider’s ability to contract with vendors other than TCI gives the State of New
York, Cornell University and TCIl a monopoly situation within the State of New
York.

39) Upon information and belief, federal monies through grants and
matching funds are being used to fund payment for TCI’s training services to

New York State child care providers.

Complaint
Page 7 of 21



40) Upon information and belief, TCl is currently charging the State of
New York 4-10 times the amount that it charges out of state customers for the
same services.

41) HWC routinely competes with TCI for contracts. TCI’s current
possession and use of property stolen from HWC is giving them an unfair

advantage in obtaining new and maintaining their old contracts.

CAUSES OF ACTIONS AGAINST DEFENDANTS OCES, DEY, DSS, JOHN
JOHNSON, MARGARET DAVIS, AND PATSY MURRAY IN THEIR OFFICIAL
AND INDIVIDUAL CAPACITIES

FIRST CAUSE OF ACTION: COPYRIGHT INFRINGEMENT
Federal court jurisdiction under federal copyright act of 1976 as
amended 17 U.S.C.A 88101 et seq. and Judicial Code 28 U.S.C.A.

1338

42) Paragraphs 1 through 41 are incorporated herein by reference as
though fully set forth here.

43) Plaintiff is a citizen of the United States and is the author and owner
of the copyright of a series of manuals and audio visual productions on the topic
of crisis intervention as well as the owner of all copyright derivative rights
including presentational rights associated with the aforementioned manuals and
videos.

44) On June 7, 1984, Bruce Chapman obtained registration 1-TX36499
of the copyright of the trainer’'s manual titled “Handle With Care — A

Revolutionary Approach to Behavior Management”. Derivative works include a

performance based training program, updated manuals and numerous audio
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video productions. All significant updates in tangible materials have been
deposited with the Register of Copyrights and have since supplemented the
original work.

45) At all times Plaintiff had copyright notification affixed to the front
cover of all written materials stating “OHANDLE WITH CARE. All rights
reserved. None of the contents of this publication may be reproduced, stored in
a retrieval system, or transmitted in any form or by any means (electronic,
mechanical, photocopying, recording or otherwise) without the prior written
permission of HWC.”

46) On information and belief, OCFS (formerly DFY), without license,
assignment or permission, took Plaintiff's copyrighted materials, and has been
reproducing such protected materials without Plaintiff’'s license, authorization,
permission or compensation to Plaintiff.

47) Plaintiff has given notice that OCFS’s activities constitute
infringement of Plaintiff's copyright, and OCFS has continued such activities
notwithstanding.

48) Plaintiff has been damaged as a result of OCFS’s activities.

SECOND CAUSE OF ACTION: BREACH OF CONTRACT

49) Paragraphs 1 through 48 are incorporated herein by reference as

though fully set forth here.
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50) On or about April 23, 1997 a contract was entered into between
Plaintiff and DFY, whereby Plaintiff agreed and did in fact deliver 12 days of
training, certify DFY staff as instructors and provide written and audio visual
training materials.

51) The contract provided that DFY to reproduce such written and audio
visual materials for the benefit of its trainers and staff for a period of one year
commencing on the date of training and ending on the training’s one year
anniversary.

52) The contract also provided that DFY trainers could train DFY staff in
Plaintiff's program for a period of one year commencing on the date of training
and ending on the training’s one year anniversary.

53) On information and belief, DFY (now known as OCFS) has
continued to reproduce said written and audio visual materials beyond the time
allowed in the contract.

54) On information and belief, DFY (now known as OCFS) has
continued to allow its staff to train others in Plaintiff's program beyond the time
allowed in the contract.

55) Plaintiff learned of defendant’s breach in 2003.

56) Plaintiff has not been compensated for DFY’s continued
reproduction of Plaintiff's proprietary materials precipitating damages in the

estimated amount of at least $160,000.00.

THIRD CAUSE OF ACTION: FRAUD
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57) Paragraphs 1 though 56 are incorporated herein by reference as
though fully set forth here.

58) On information and belief, prior to contracting for Plaintiff's services,
DFY had two significant restraint incidents. The first occurred in 1994 where staff
was restraining a juvenile and the juvenile died. The second was in 1996 where
staff was restraining a juvenile and the juvenile incurred permanent catastrophic
mental and physical injuries.

59) On information and belief, to avoid further catastrophic injury or
death, DFY decided to retain HWC to provide a safe use of force program and to
train DFY staff in that program.

60) DFY’s then Director of Training, Margaret Davis, contacted Bruce
Chapman, president of HWC and represented that DFY would like to contract for
his program materials and training services.

61) Terms were reached whereby Plaintiff would train and provide
written and audio visual training materials to DFY that DFY would be allowed to
reproduce for a period of one year from the date of training and were reduced to
a written contract drafted by DFY.

62) Plaintiff also obtained signed contracts from each DFY staff person
trained pursuant to the aforementioned contract, including former Director of
Training, Margaret Davis. In this contract each staff person trained
acknowledged that their ability to train Plaintiff's program terminated one year

post training.
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63) Plaintiff relied on the contract generated from DFY specifying a one
year term, along with the written assurance of each staff person trained
acknowledging that their certification to train expired in one year post training.

64) The material representations that DFY and Margaret Davis made to
Plaintiff were intentionally false and were known to be false when made. Neither
DFY nor Margaret Davis had any intention of adhering to the terms of their
contract, and both had the intention of gaining access to Plaintiff's proprietary
materials, property, program, training and expertise through the guise of a valid
contract for the purpose of misappropriating such program to adopt as their
permanent crisis intervention/use of force program thereby causing injury to

Plaintiff.

FOURTH CAUSE OF ACTION: CONVERSION

65) Paragraphs 1 through 64 are incorporated herein by reference as
though fully set forth here.

66) Plaintiff granted DFY a one year reproduction right to said training
written and audio visual materials. After the contracted for term, all rights title
and interest to reverted back to Plaintiff.

67) Plaintiff has demanded the return of said property.

68) DFY has systematically ignored Plaintiff's demand for said property,

thereby causing injury to Plaintiff.
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FIFTH CAUSE OF ACTION: TORTIOUS INTERFERENCE WITH A BUSINESS
RELATIONSHIP

69) Paragraphs 1 through 68 are incorporated herein by reference as
though fully set forth here.

70) Plaintiff is one of a limited number of vendors known to the private
child care agencies.

71) Specific agencies expressed preference to our programs but were
coerced by defendants from availing themselves of our services.

72) Other agencies that had not contacted Plaintiff specifically that may
have availed themselves of Plaintiff's services were coerced by the defendants to
refrain from availing themselves of Plaintiff’s services.

73) Defendant intended to preclude Plaintiff and other vendors from the
marketplace to insure that the State’s program had exclusive access to the
market.

74) Defendants unlawful conduct successfully precluded Plaintiff from
competing in the marketplace causing economic damage to Plaintiff.

CAUSES OF ACTIONS AGAINST DEFENDANTS HCC, DENNIS

RICHARDSON AND DOUGLAS BIDLEMAN IN THEIR OFFICIAL AND
INDIVIDUAL CAPACITIES

SIXTH CAUSE OF ACTION: BREACH OF CONTRACT

75) Paragraphs 1 through 74 are incorporated herein by reference as

though fully set forth herein.
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76) On or about October, 2001 Plaintiff entered into a contract with HCC
stating that “upon the scheduling and delivery of training and training materials,
the contractual terms included herein are accepted unless otherwise agreed to in
writing.”

77) The contract further provided that “the Agency and/or employee of
the Agency receiving Handle With Care’s program and training acknowledges
that the Program and Training contain confidential information and trade secrets
developed and owned by Handle With Care and agrees to treat such information
as confidential.”

78) On or about November 8, 2001, Bruce Chapman personally
provided HWC training and training materials to HCC, and HCC paid Plaintiff for
its services.

79) On or about August, 2002, Plaintiff discovered that HCC and
Douglas Bidleman, an employee of HCC and TCI trainer, appeared in TCl's
training manual and video illustrating proprietary HWC information covered under
the confidentiality clause the contract.

80) HCC and Douglas Bidleman thereby breached the terms of their

contract causing injury to Plaintiff in an amount not yet ascertainable.

CAUSES OF ACTIONS AGAINST ALL DEFENDANTS IN THEIR OFFICIAL
AND INDIVIDUAL CAPACITIES

SEVENTH CAUSE OF ACTION: MONOPOLIES, RESTRICTION OF TRADE
AND UNFAIR COMPETITION
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81) Paragraphs 1 through 80 are incorporated herein by reference as
though fully set forth herein.

82) OCFS is the State Agency in charge of all state-owned youth
facilities in New York State. OCFS is also in charge of licensing all child care
providers.

83) Pursuant to New York State regulations, private child care providers
and residential treatment centers are required to submit for OCFS’s approval a
use of force policy at the time of license application and every two years
thereafter.

84) OCFS’s regulation states that “an authorized agency shall not use
any method of restraint unless it has submitted its restraint policy to the
department and such policy has been approved in writing by the department”
NYRR 441.17 (c).

85) Child care providers and residential treatment centers frequently
employ vendors like HWC to provide a use of force program and train staff.

86) On information and belief, OCFS has violated its own regulations by
systematically refusing to allow agencies to submit use of force policies.

87) On information and belief, New York State owns its own use of force
program in conjunction with Cornell University and the State of New York College
of Human Ecology. This program is called TCI and is owned by the State of New
York and administered and controlled by Cornell University.

88) On information and belief, OCFS has created an environment

whereby private child care providers can only use TCI as their use of force
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training provider or risk their license and ability to do business within the State of
New York.

89) OCFS has told private child care providers under color of state law
that the only approved restraint training vendor is TCI, and despite regulations to
the contrary, private agencies can not contract with Plaintiff or any other restraint
training vendor for services or risk their license and ability to do business within
the State of New York.

90) On information and belief, OCFS in conjunction with Cornell
University, New York State College of Human Ecology and TCI have illegally
coerced a monopoly control over crisis intervention, behavior management and
restraint training services to private child care providers located within the State
of New York.

91) On information and belief, this monopoly control is further evidenced
by the fact that TCl is currently charging New York State 4-10 times the rate that
it charges for identical services provided to out-of-state customers.

92) On information and belief, federal monies through grants and
matching funds have been and are being used to fund payment for TCI’s training
services to New York State child care providers. These funds are being procured
at 4-10 times the rate that TCI charges to its out of state customers.

93) On information and belief, this monopoly affects interstate
commerce as many of the child care providers licensed in New York have
multiple interstate locations (e.g. Catholic Charities) and are often headquartered

outside New York State. Private child care providers have limited training dollars
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to spend on crisis intervention/use of force restraint training. If New York is
prohibiting the use of programs other than the State owned TCI program, it
becomes cost and administratively prohibitive for these national child care
providers to contract for multiple training crisis intervention vendors thereby
affecting Plaintiff's ability to fairly compete for national and international training

contracts thereby causing injury to Plaintiff.

EIGHTH CAUSE OF ACTION: CONSPIRACY TO MONOPOLIZE AND
RESTRICT TRADE

94) Paragraphs 1 through 93 are incorporated herein by reference as
though fully set forth herein

95) On information and belief, Cornell University, New York State
University College of Human Ecology, Family Life Development Center,
Residential Child Care Project, TCI, OCFS, HCC, Dennis Richardson individually
and as CEO and President, Douglas Bidleman individually and as an employee
of HCC, Martha Holden individually, Michael Nunno individually, OCFS, Jeffrey
Lehman as President of Cornell University and individually, and Hunter Rowlings
as former President of Cornell University and individually, John Johnson as
OCFS Commissioner and individually, all knew, participated in, acquiesced,
benefited from or accepted the plan by which under color of state law TCI was
allowed to obtain an exclusive monopoly over the right to train private child care

providers situated in New York State.
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96) On information and belief, all of the foregoing entities and persons
mentioned also knew or should have known that substantial amounts of federal
monies were being procured and used to perpetuate this illegal scheme.

97) On information and belief, all the foregoing entities and persons
mentioned also knew or should have known that the funds being procured to pay
for training services provided were 4-10 times the rate out of state customers
were being charged.

98) On information and belief, this conspiracy to monopolize affects
Plaintiff’s ability to fairly compete for national and international training contracts

thereby causing injury.

NINTH CAUSE OF ACTION: MISAPPROPRIATION

TORT FOR BUSINESS SCHEME AND TORT OF TRADE SECRET
SERVICE MARK DILUTION AND UNFAIR COMPETITION AT COMMON LAW

99) Paragraphs 1 through 98 are fully incorporated herein by reference
as though fully set forth herein.

100) Plaintiff created an intangible asset in the form of a crisis
intervention training program including but not limited to theoretical models,
teaching methodologies, spotting system, verbal counts, physical techniques,
expertise, presentation methods and exercises, demonstrations, performances,
workshops and seminars (collectively “HWC Training Program”)

101) The HWC Training Program was developed with much effort and is

of great value.
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102) Plaintiff has taken appropriate steps to maintain the confidentiality
and secrecy of the HWC Training Program described, and accordingly, the HWC
Training Program could not be properly obtained from other sources.

103) Defendants Doug Bidleman, OCFS and HCC contracted with
Plaintiff under circumstances acknowledging that the parties contemplated the
maintenance of secrecy.

104) Upon information and belief, defendants took Plaintiff’'s assets and
made commercial use of them despite agreements to the contrary.

105) Upon information and belief, defendants improperly disclosed and
misappropriated Plaintiff’'s proprietary information.

106) Upon information and belief, TCI improperly gained access to
Plaintiff's program and knew or had reason to know that the information being
disclosed belonged to Plaintiff. Defendants disregarded ownership thereby
taking Plaintiff's assets and portraying them as their own.

107) Plaintiff demanded the return of said assets and was refused,
causing injury to Plaintiff.

108) Defendants by intentionally passing off of HWC’s assets as their
own are diluting HWC’s established reputation as a quality service provider.
Defendants are also diluting the recognition and goodwill HWC enjoys because
defendants have taken assets associated with and connected to HWC’s program
and incorporated into their own without license or mention of source. This is

confusing to the industry and has done enormous damage to Plaintiff.
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109) Defendant, OCFS is currently using the term “Primary Restraint
Technique” and have included an illustration of the Primary Restraint Technique
(“PRT?) in its manual. The term Primary Restraint Technique (“PRT") is a
common law trademark as well as a registered service mark owned by Plaintiff.
The illustration of the Primary Restraint Technique as it appears in OCFS’s
manual is also a common law trademark as well as a registered service mark
owned by Plaintiff.

110) OCEFS improper use of Plaintiff’'s service marks creates the
appearance that Plaintiff authorized or endorsed its use or is connected with

Plaintiff or Plaintiff's services causing injury to Plaintiff.

TENTH CAUSE OF ACTION: UNJUST ENRICHMENT

111) Paragraphs 1 through 110 are fully incorporated herein by reference
as though fully set forth herein.

112) Defendants have been unjustly enriched by the misappropriation
and unlawful use of Plaintiff's materials and HWC Training Program (as
previously defined).

113) Defendants must disgorge the unjust gains, and restore Plaintiff’s

status quo.
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WHEREFORE, Plaintiffs requests for an order of judgment against
defendants as follows:

1. For damages according to proof at trial,

2. For three times the amount of actual damages suffered by plaintiffs as
a result of defendant’s violation of all applicable federal statutes;

3. For preliminary and permanent injunctive relief prohibiting defendants
from continuing the violations of law set forth herein and from taking any punitive
action against plaintiffs in retaliation for the filing of this suit.

4. For costs of this suit and attorneys’ fees;

5. For such other and further relief as this Court deems just and proper.

DATED:

Hilary Adler, Of Counsel

Handle With Care Behavior Management
System, Inc.

184 McKinstry Road, Gardiner, NY 12525
845-255-4031/Fax: 845-256-0094

DEMAND FOR JURY TRIAL.

Plaintiff demands trial by jury of all issues.

Hilary Adler, Of Counsel

Handle With Care Behavior Management
System, Inc.

184 McKinstry Road, Gardiner, NY 12525
845-255-4031/Fax: 845-256-0094
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COMMENTS FROM READERS ON ARTICLES REGARDING SAFETY
CONDITIONS AT OCFS JUVENILE DETENTION CENTERS AND GROUP

HOMES

HEADLINE: DOJ REPORT
http://www.leaderherald.com/page/content.detail/id/515304.html
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| was a former staff at cass part of the problem at cass was lack of training |
was never sent back to Parker to finish my training because Doug Cannister
and Pace thought it was a waste of time quote! My radio didn't work so | could
call for help, the inter-com got unplugged, Central office had prior knowledge
of cass being out of control letters were sent to kevin mahr and others prior to
my kidnapping, what about the big wigs that came in and had us put labels on
all drawers etc. so the residents knew where things were kept. What about the
director never having the locks changed they were sitting in the maintance for
months, what about documentation that was changed so the reports always
came out perfect central office knew about this to all they did was give the yda
that did it two weeks paid leave for being the directors goldboy!

The state government needs someone to blame, other than themselves, for
the mess it's in. So, they blame the staff, knowing that most won't speak up
for fear of reprisal. In this economy, few can take a chance of losing their job
no matter how unsafe it may be. | hope that some former employees will
begin to tell their stories of lack of training, lack of support, forced overtime
due to intentional understaffing and their own fear. And, where's the union
speaking on the behalf of the employees?

All you yda's need to set the record straight go to the newspappers and blow
the top off of this thing. It certainly does look like you're being set up! It
seems nobody cares that staff are getting hurt everyday in these facilities,
murdered, beaten, raped & kidnapped!

Sadly, this problem has been with us many years; it spans all political parties.
Seems no one party can find workable solutions

Just stop with all the he said she said hear say about Tryon and all other
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facilities. If it's not truth and factual there is no room for it. I have worked this
job for a long time and this is the worse it's been and | honestly believe it is
intentional and we have been being set up for complete failure for a long time
to meet the agenda of closing facilities. The staff and mid level management
really have no control over program schedule or activities for residents. Pico
Train(my guess for attentionyet) Carrion is very responsible for the creation of
this beast in every facility she oversees.

By the way, for everyones information, resident Dodge assaulted 2 more staff
last night. But remember, these are only kids, and it's o.k. for them to assault
people. Give me a break...

The key word in the above article is "delinquents" employees should, no must
be able to do what is needed to keep themselves and others safe from these
violent individuals. We should not handcuff the people in charge of the
inmates or prosecute them for doing their jobs. Lets remember who they are
and why they are there to begin with. NOBODY can control them, no one!

http://www.leaderherald.com/page/content.detail/id/515175.html
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The Commissioner "welcomes the DOJ report” findings stating that she
"inherited" these problems from the prior administration. To keep residents
and staff safe there will always be a need to restrain this type clientele in
some instances. To effectively run program staff must have control. Carrion
will not last past one term, and for the sake of pandering to those downstate
who she depends on to enrich her career after she leaves OCFS she is running
OCFS into the ground. Residents cannot be rehabilitated in an atmosphere
where other residents are allowed to abuse the staff working to help them.
Example, several residents at Industry who a few months ago came up with
the plan to urinate and have bowl movements in their hands and rub it in the
faces of staff because they believe the staff cannot do anything about it.

| have many friends in all lines of law enforcement and they all say the same
thing, "If | had 19 years on the job and | was told that | had to do my last
year before retirement at Tryon to retire, 1 would walk away without my
pension." "l don't see how you guys do." All the people out there with all these
opinions should work 1 40 hour week in the staffs shoes before you are quick
to blame the staff. | will bet 1 years salary that there are not very many
capable of doing that. Remember, the outsiders only see in the media, what
the agency wants you to see.
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| have not exggerated a thing everything is true, OCFS csea pef are all falures!

The Commissioner "welcomes the DOJ report” findings stating that she
"inherited" these problems from the prior administration. To keep residents
and staff safe there will always be a need to restrain this type clientele in
some instances. To effectively run program staff must have control. Carrion
will not last past one term, and for the sake of pandering to those downstate
who she depends on to enrich her career after she leaves OCFS she is running
OCFS into the ground. Residents cannot be rehabilitated in an atmosphere
where other residents are allowed to abuse the staff working to help them.
Example, several residents at Industry who a few months ago came up with
the plan to urinate and have bowl movements in their hands and rub it in the
faces of staff because they believe the staff cannot do anything about it.

| have many friends in all lines of law enforcement and they all say the same
thing, "If 1 had 19 years on the job and | was told that | had to do my last
year before retirement at Tryon to retire, | would walk away without my
pension." "l don't see how you guys do." All the people out there with all these
opinions should work 1 40 hour week in the staffs shoes before you are quick
to blame the staff. | will bet 1 years salary that there are not very many
capable of doing that. Remember, the outsiders only see in the media, what
the agency wants you to see.

First of all what would you do if I punched you in the face several times, then
spit not only in your face several times but in your mouth? You don't know
until it happens to you. Remember, some of these residents come into the
facility with the HIV virus, TB, Aids and many other diseases and because of
confidentiality the staff are not provided that information. How many times
does anyone have to get spit in their mouth before they go into survival
mode? Let me spit in any of your mouths and see what you do. | believe it's
everyone's constitutional right to defend themselves. | don't think the
government has taken that right from us yet....

again you just refuse to except the truth and accuse another with actual real
exposure to this environment as stating lies. Just to be clear there is no
fabrication in Justice’s post or mine. | have seen a staff hit in the head by a
resident with a pipe sliced wide open and blood all over the place he never
came back, | have seen a staff after being punched around 15 times and
kicked in the face with blood just pouring out his nose and mouth, | was
jumped by 4 residents at once, a staff was hit over the head with a board by a
resident and died shortly after from stroke, a staff was just murdered near
buffalo by two residents throwing a blanket over her head from behind and
beating her to death with a object, female kitchen staff was kidnapped at knife
point held hostage for hours and raped, a staff was stabbed in the neck by a
resident with a pen. The list goes on and on and it would be a blessing if they
were exaggeration and fabrication but they are not.
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This goes on for hours with staff, administrators, psychologist attempting to
deescalate the resident, and of course nothing works calm the situation
because it is usually being done just for fun and the entertainment of it until
that last resort comes and a restraint is performed. | know no one believes it
but staff are not quick to restrain, they are afraid to perform restraints
because they are followed up with child abuse allegations and investigations.
The residents will do all that is stated above and there is zero accountability or
consequences for it, so the cancer spreads to more residents doing it and
doing it more often. The staff are always wrong no matter what they do, they
are always blamed for the crisis starting and the way it was dealt with. The
residents just continue on in regular program without having to take
ownership for their behavior or any type of consequence for assaulting staff.
This is just the very tip top of the iceberg and there is no way for you to und

Let me just start by saying, | have parent that works at Tryon- and | worry
about her health and well being EVERYDAY that she is there. These kids may
have grown up with sad backgrounds, come from broken homes, or been
abused themselves... But that does NOT give them the right to abuse others.
Especially those that get paid to "babysit" these kids. These employees make
less a year than school teachers. Look what they have to deal with. Being
abused, beaten, mental and physical abuse. If school teachers had to deal
with this...there would be NO more public education. There are many many
other children that come from broken and absive homes and they aren't out
there stabbing, Killing, breakng and entering or assulting others, JUST FOR
FUN. | seriously suggest the ones making comments about how the employees
gloat over their money should have to work a day in these honorable peoples
shoes. All these kids care about is hurting others- and getting enjoyment out
of it.

By the way, | now of a staff member that has been there more than 15 years.
He gets a false charge of abuse against him. It is unfounded, the kid even
admits making it up, yet is will stay on this staff members record for 10 years.
Where is the justice in that????

The report states that "the number and severity of injuries from restraints is
made worse by poorly executed or intentionally harmful restraints”. Let me
just that in my 14 years of seasonal employment, | have seen several
residents intentionally hurt themselves during a restraint so they could file
charges on staff. These "residents" are constantly setting the staff up. |
watched a resident recently who was restrained during a fight. This resident
rubbed his face back and forth on the floor to create rub marks and the staff in
question was brought up on charges. | think some people need to wake up
and realize what is really happening in these facilities. | think Gladys Carrion
has an agenda which sadly, is wreaking havoc in our facilities. Let me also
mention that these facilities are not equipped to handle the large number of
mental health cases they are being bombarded with.
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Here we go again....another politician has read a report about Tryon and
wants to make sure the "children" are not abused. | have news for those of
you who have never been inside the locked gates of Tryon, they are not
children by the time they arrive at Tryon, may of them are career criminals,
and the only people being abused are the staff that deal with these "throw-
away" individuals that NON-tax paying adults can't parent. | have worked in
this environment (seasonally) for 4 years and the degree to which these
residents have declined is horrifying. Staff have no recourse, are left open to
serious injury and deal with ridiculous policy on a daily basis. It is ludicrious!
Until some common sense, non-liberal policy is passed, the "tail will continue
to wag the dog" and people will continue to get hurt. And if all else fails.."Mr.
John Q. Public" can take comfort in knowing these "children”™ have a lawyer on
call 24/7 and tax payers

Quote from Attentionyet: "Stop blaming children....it makes me sick."

Really? It makes you sick? Tell me, how sick will you be when one of these
"children" murders, rapes, robs, mames one of YOUR family members?

Another quote: "You need to realize the level of trauma these youth have been
exposed..."

Good, | know some kids who were exposed to quite a bit of trauma. How
about | bring them by your house and let them urinate all over your lawn, hurt
your cat, steal from you and whatever else they feel like doing? After all, they
are traumatized children...why not, eh?

Please do not say that the staff received training. 3 of those 5 weeks we had
zero training, nothing scheduled or no trainers. 90% of the training we did do
was just our regular required annual refresher training. Nothing new and
improved to help the staff work with and deal with the type of residents we
are sent. This was just another way to make it look like the staff received all
kinds of "new training". This is a joke, we are not working in a public school or
day care here. These residents only care about gang related status, violence
and creating chaos. The more people they physically hurt the more they enjoy
it.

| have been at Tryon on several occasions. These boys and girls are not from
this area but NYC. They are there because most of them have committed a
crime, are under aged and have no other place to go but back to the streets.
My impression back several years ago, "you could not pay me enough to work
there". Senator Farley is correct, that the report does not explain is why 1/3 of
the work force is on work related compensations. How many staff members
have been faced with criminal charges because of false accusations by some of
the parents waiting on the side lines? Thank god we have some one willing to
work there so that the rest of us on the outside feel safer.
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sonel22- Next time 'they won't let the grievance slips pass'?? Why did this
youth have a grievance against these two YDA's?? What was the grievance?
Let me guess....."l am upset that | am not allowed to punch YDA's in the face,
throw chairs at them and | am also upset that | am restrained from harming
people” hmmmm, yeah they definetly should have been on top of that
grievance, can't believe they missed it. How many years ago were you there?
How many staff were assaulted on a daily bases? How many times did the
YDA's restrain a child when that child was slamming chairs to your head or
spitting blood in your face? These YDA's don't restrain just to protect
themselves MOST restraints is due to protecting the life of the 'other’ child.
THEN for a thank you for saving the other child they are investigated and
depending on their position of the food chain there they either keep their job
or not. All for doing their job.

This is such a shame. These men were only doing thier job the best they
could...and protecting their own lives. They are being used as an example.
Two good men without a job. This is appalling beyond words.

"The grand jury process indicated there was "no criminal matter" to be
considered" - so why has OCFS continued to label and treat these two men as
if they are guilty of something?

"When Murphy returned to work from November to December 2007, he was
called a "killer" by Tryon residents." - OCFS forgets or doesn't except that they
also have a responsibility to it's staff, who(administrator) informed those
residents when he returned to work that he was involved in an incident where
a youth died and why wasn't he/SHE held accountable for destroying this
mans future when he attemted to return to work?

I live next to Tryon and sad to see a kid lost his life but why was he there ?
Maybe he was a out of control kid like most there ? When Tryon didn't have a
fence the kids walked off alot and broke into homes , stole vehicles ,even tied
up neighbors and shot the house up and stole the car ! | remember when Mike
Tyson was there - we all know that man !! The girls are worse | here - Like |
said sad a young person lost his life , | just hope that these kids change for
the better not worse like Tyson !If these guys now at thier age have to find a
job it will be tough . Try to control a out of control kid you will then know what
they were and still are going through !

sonel22: Apparently you haven't been reading the paper and/or can't
comprehend. These guys were found innocent of any wrong doing. Not that
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the state did their best to make these two guys the scapegoat to cover their
own butts. Bottom line the state did not inform staff of the residents medical
condition and although it was mandated, they did not have an AED on site.
Instead of making ridiculous statements and going after two innocent people
why don't you address those really responsible for this death. An AED could
have possibly saved the residents life but there was none also,had the
resident not assaulted a staff he would not have been restrained and the
whold incident would have never happened.

No matter what business you are in, there will always be bad employees...you
are being totally unfair to the YDA's who genuinely care about the kids they
supervise and there are a lot of them!!

There are alot of excellent YDA's at Tryon includding these two who are going
to pay for the agencies failure to communicate the youths medical information
and have the proper life saving equipment on the facility (AED).

http://www.leaderherald.com/page/content.detail/id/507510.html
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Needkindness - | personally can tell you | have NEVER disrespected any youth,
but yet have been assaulted approximately 4 times within this past year. A
stern look of disapproval did nothing for the 'child' as they punched me in the
face. If by disrespecting you mean we can not tell them NO then by your
standards | did disprect this ‘child'. If by disrespecting you mean stopping a
fight in progress and being attacked by another youth for stopping it then yes,
I also disrespected that youth. We are not animals injuring these 'children’
everyday. We are hard working people who have children of our own. We
struggle everyday to stop the unhealthy behaviours of these youth and are
critized in the papers for doing it.

Glady's Carrion has created this environment by hiring at least 10 new
attorney's (Ombudsman's) and opened up a direct line to complain whenever
a resident feels like it. The Ombudsman's office then sends an email of
concern to the facility administration which forces then to move away from the
custody and security mind set that Glad's does not want. Ultimately the
residents have figured out that if they do not like a policy or a particular staff,
the only need to call the Ombudsman's Office and they won the game. What
Glady's stripped away was the underlining authority of some very professional,
dedicated staff. Increased 'abuse' numbers are exactly what Glady's wants to
prove her case so that she can justify closures to her home town buddy David
Paterson. In 25 years | have never seen a Commissioner who has done more
to abuse the children were are supposed to be teaching and helping then
Glady's. Also look at the high level appointments she makes, a clear racial
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Discobulous - This THING as you call it affects everyone. From the YDA who
invested 10 - 20 years working with children to the communities who will have
to fear for their lives and the lives of their children when these "children™ are
placed back into society. These SOB's are hardworking people who are tyring
to defend themselves from the lies and misleading information given by the
State. I'm sure if you went to work everyday and were physically and verbally
assaulted only to have the blame placed on you as an employee you would
have a few SOB's of your own. You obviously are ignorant as to what these
facilities are like right now under Carrion. Why don't you get punched in the
face, spat on and have a chair hurled at your head, THEN come on here and
tell us about SOB stories.

Come on people Lets remember what kind of "kids" they are. | would like to
see some of these people DEAL with this kids for one week.

All that these clinicians are doing is giving thesed kids excuses that they will
try to use there whole life whenever they dont get there way or they get into
trouble. They load them up on there meds which is supposed to control there
anger or what-not and we are not able to deal with the real behavior
issue...do you really think that once they go home and get off of aftercare
they will continue with the meds. It's just an excuse they can use ohhh im
adhd im this im that i shouldnt be held accountable for my actions. We need
to be a boot camp/corrections model for things to change

Thats right these residents are not being held accountable for anything and
add on top of that the Psychs we have now that cater to and baby the
residents and just give them excuses because they are "traumatized kids" well
what about the victims of there crimes you dont think that they are
traumatized. Maybe the victims of there crimes would like to see these kids
getting pizza parties and cookies and ice cream or extra phone calls just
because he decided to "turn it up"” because he knows then he will get whatever
he wants. Also do these psychs or home office or the Ombudsman forget that
maybe some of the staff are traumatized as well. You dont know what staff
went through as a child

The "Sanctuary"” model is ineffective for this reason only: It creates a
confrontation between youth and staff. The model encourages staff to work
with each resident as an individual, which is not bad until the staff have to
impose a consequence to a negative behavior. The rules are to be bent and
made flexible to adjust to each residents emotional response. However this
only causes a confrontation between staff and resident, because the rules are
no longer consistent and/or applicable to all. How do you provide a structured
environment and adhere to a formatted schedule when the resident deciphers
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the program? Multiply this by 15 to 20 residents.

Immediately following a restraint, you are supposed to allow a time to de-
escalate the emotions of the resident and then successfully counsel the youth.
| have witnessed administrators - Strauser, Hoeg and Kelso - speak to the
child while they are emotionally charged and take an abuse charge.
Eventhough the resident is only angry at staff for enforcing a programmatic
procedure, they have been given a tool to get even with the staff. It has
worked in the past, as a way for a child to move a certain staff person off of
their unit. Who is in charge here? Home office, the ombudsman, and
administration is encouraging an US vs THEM philosophy.

Are they KIDDING? OCFS is making it sound like Tryon staff are nothing but
Child Abusers!! The residents are more volatile and aggressive than in the
past. Staff implement the physical restraint the way they have been trained,
for the safety and security of the facility. However the high number of cases of
abuse come from the Ombudsman and administrators encouraging the
aggressive resident to claim it, despite no abuse occuring. | have witnessed
this.

working at tryon for several years,the paper doesnt tell of the assaults,spitting
on urine thrown on verbal abuse etc.,that goes on at tryon,maybe mr.anich
should put on a uniform and work the floor and see the real deal

| agree, what | do not understand is when DOJ comes in then why are you
following what ADM says and keep the kids away from them. Not letting the
DOJ see what is really going on is not helping. If in fact, Adm is really not
doing their jobs why make them look like they are. Let DOJ see the real
children in action, don't hide them make sure that they are out in very plane
view. | also realize that this report is null and void. If you really want to know
information you need to have it current and accurate. You need to take only
the info that deals directly with WC and leave the rest of the baggage home. It
is non-productive. Plus statistics are only as good as the data collected. There
is a margin of percentage loss for incorrect numbers, any idiot knows that.

Instead of letting us actually do our job and deal with behaviors we have
admin, home office, the ombudsman all telling these "children" the exact
opposite of what staff are telling them. If staff continue to do the job like they
know it has to be done we are reprimanded by admin or called into the child
abuse hotline. All for doing a job that 95 percent of the people telling us how
to do our job would'nt be able to handle for an hour on there own without one
of us "abusers" to bail them out and save them




butterflyl

11-16-08 9:41 AM Sooo the Sanctuary model is working well huh...We have not even had the
»Report Abuse training for Sanctuary we were told friday that they training we went threw in
march and the whole 3 hours we had this time was an overview. How do they
expect us to embrace a new model without proper training. As far as we have
seen sanctuary is no restraints and pretty much give your keys to the kids
cause they run the place

justplainsick

11-16-08 9:24 AM Absolutely right! If a resident says that they were abused, it is reported into
»Report Abuse the State Central Registry aqnd an investigation is started. If it is found to be

true, | believe that the staff are terminated. If it is not true, and the finding is
unfounded, it stays with the employee for 10 years. Then it is removed. It is
sad that this can follow an employee over to any other job they may go and
find. Ex.: in todays world everything is checked on so say a female YDA left
with an unfounded against her and say went to work at Lexington. The
background check would come back positive if they check through the
Registry. Even though it is unfounded she would show what is called a
"Positive Hit". Real fair isn't it.

DupingTaxpayers

11-16-08 1:34 AM "Borges said a new approach to working with residents - the "sanctuary”
»Report Abuse model - is a more therapeutic approach and is working well." Yeah, it's
working so well the number of residents physically and verbally abusing the
staff at several facilities is higher than at any other time in the history of the
agency.

State creates task force to transform juvenile system
http://www.leaderherald.com/page/content.detail/id/505584.html

epup

11-06-08 9:44 PM | guess | don't understand why Ms.Carrion feels because they are "children”
»Report Abuse they are not capable of commiting a crime. | wish all the people hurt by these

children would speak out. The guns they carry still Kill, it doesn't take the
adult hand to shoot. The sexual attacks are as real as if any grown up did it.
They are not locked up because someone has a vendetta against these youths,
but still we want to keep them in the samee neighborhoods, with the same
families that in one way or another supported the need for violence. OCFS
should be ashamed of themselves for supporting coverups, and supporting the
side of violence by not supporting the state employees doing their jobs.
Justice | hope you get justice but we all know the law isn't always just. Where
are all the bloggers?

guphiepup

10-26-08 5:24 PM | cannot stress how important it is for everyone to report any abuse from
»Report Abuse residents when it happens. It is not a given that when we decide to do these
jobs we will expect to be hurt. We deserve to have a safe work place without
fear of incidents that might end our careers. Even the verbal abuse is
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reportable and should be done. Ms. Carrion has taken away the right to a safe
work area by giving the residents so much power. Please do not just ignore
the fact you are being verbally and physically abused, let you supervisors
know and your union leaders.

The commissioner wants these youth to be treated in communitied based
programs. Ok, who is going to run then, and at what pay? Where does the
money come from to opperates these plans? What will the direct care staff do
when these youth curse then out, make disrespectfuul remarks towards them
and there familiy members, threaten then, spit on them, and simply become
non complient to any type of authority? You may as well just send them back
to there homes, as this is exactly what they have done at home. Ask there
parents and familiy members.How much longer will grandma be able to deal
with them? If you are trying to make OCFS facilities fail, I can only imagine
what these community based programs will be like? Is there any agenda as to
what community based program will pretend to be? This is simply an
unrealistic plan by this adminisrtation.

Thanks to Carrion and her cronies many of the facilities @ OCFS continues
with more of the same. The kids continue to be in charge and the ombudsmen
continue to defend the youth and question the staff.Discipline is not a bad
word. | continue to wonder if this is not a grand plan of Carrion to get
residential facilities out of control so she can validate closing them all
down.Could Carrion and her advisors really be that far removed from how
these can be really be helped?

I do not work at Tryon but support the need to get sanilty back in our
facilities. Yesturday | watched a resident, in the face of a YDA challenging him
to "turn it up, what do you think you are going to do? The omsbudsman only
believes us, so you can't do anything” | definately would not take that from
my children why then am | asked to accept that behavior from a person who
needs structure and guidelines. Some how the consequences absolutely do not
meet the choices. We are teaching these children nothing except it is ok to
treat people badly, rob , harrass, abuse and someone will be there to make it
all right for you after all you are only a "child". I think it is slap in the face to
the Tryon staff to "retrain” them, maybe some constructive changes and ideas
but these are people who have been doing an excellent job for many years.
Just another way of saying you are worthless from our commisioner and her
staff.

It looks like Tryon will begin its training next week. These are seasoned staff
and should not need the training . They know what to do and how to do it. Will
this administration provide the same training to other staff at other facilities,
or is this just a way for then to say " Look what we did, we trained there staff,
now if somthing happens its on them" Sounds pretty fishy to me?
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I think in between tragedies the blogging calms down a bit. Unfortunately, I'm
sure some new horror will occur to residents and/or staff at DJJOY facilities
compliments of the inept Gladys Carrion and the blogs will heat up again. I'm
thinking of starting a pool on how long the new facility director at Tryon will
last before he fumbles the ball and is "shuffled off" to yet another new
assignment.

Sorry about that the link does not work on this blog. Go to dailynews**** and
look up the story: Teen in Shannon Braithwaite Brooklyn stabbing horror called
troubled There is a comment on OCFS under that in the blog.

Hey - check this out

FrExXAxXE*X*nydailynews****/news/ny_crime/2008/10/02/2008-10-
02_teen_in_shannon_braithwaite_brooklyn_sta-2.html#community

You guys should make some noise over @ the Daily News. This is such a tragic
story. Someone has made a post about OCFS.

Sawgunner-- the article that you're talking about is only the tip of the iceberg.
Upstate New York communities are getting more danderous as well. There was
a kid in an upstate facility who viciously assaulted another youth seriously
smashing the youth's nose. Efforts were made to keep the youth at the facility
for an extended period of time. The facility was told by the powers that be that
the kid needed to be released to the community after one month. That same
kid stole a car shortly thereafter and was then told by our home office that he
couldn't be revocated!!! The same kid caused a problem within his home
school with the police being called and still no revocation. Is the community
safer? People are catching on that communities are not as safe as they used to
be under the new commissioner’'s watch. Unfortunately NYC streets aren't as
safe as they used to be. Violent crime is up and the answer is to treat the kid
within his/her home environment with programs such as MST

NY Dailey News article.... "Cousin, 15, arrested in knifing murder of Brooklyn
teen Shannon Braithwaite".... Check it out on the NY Dailey news website.
Answer me this gladys - Where would you send this teenage murderer? A
community program???

The following is from page 10 of the PEF September 2008 newsletter, The
Communicator.

PEF President Ken Brynien met with Carrion in August to again discuss
increased violence and child abuse allegations.
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“Our concerns seem to be falling on deaf ears,” Brynien said. “This
commissioner is more focused on moving kids to community programs that
already have failed too many kids. The immediate focus should be on creating
a safe environment for the employees and youths.”

teebzz = yeah gerry was a day off - his mistake. | just want to say the
commissioner & cronies are the ones that sensationalize things. | am sorry
you do not see it. Perhaps you have to be an insider to see it. You have
already stated you do not work for OCFS. For all of us that work in OCFS the
propaganda put out by Ms. Carrion's office is very obvious. This woman is a
real piece of work. | am completely put out that she considers the children of
OCFS her children and she thinks the staff are useless. She is a horrible
person who actually must think she is a worthy person who does good work,
but is quite the opposite. Teebzz - | don't think you will ever be able to
comprehend what the kids & staff @ residential facilities are going through
under the lame leadership of Ms. Carrion!

FYI ---In reading a friend's recent issue of the PEF Communicator it noted that
PEf has produced a Know Your Rights Handbook for members working in OCFS
facilities who are assaulted or accused of child abuse. It should now be
available at every OCFS facility. Ask someone in PEF for a copy. A
disheartening but not surprising statement was made in the article by PEF
President Ken Brynien. He met with Carrion in August to address increase in
violence against employees and child abuse allegations " Our concerns appear
to be falling on deaf ears. This commissioner is more focused on moving kids
to community programs that have already failed too many kids" It's hard to
feel appreciated by the commissioner when it appears that our safety is not a
high priority.

| agree with Robert G. The gov never should have allowed the Commiss. to
head this taskforce...how biased!!! An independent firm should do the work-
since OCFS staff are incompetent??? Let's face it, just a waste of more tax
payers dollars.

Family wants second autopsy — Charles Lofty — Tryon YDA
http://www.leaderherald.com/page/content.detail/id/505392.html

ChildMadness

06-15-09 6:56 PM
»Report Abuse

Who is going to take the blame for this?

18-year-old Anthony Allen and 17-year-old Robert Thousand have been
charged with murder, robbery and burglary. They are accused of Killing 24-
year-old Renee Greco who was working at the Wyndham Lawn for Children in
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Lockport. New York State Office of Children and Family Services which licenses
Avenue House and other youth facilities is launching an investigation of
Monday night's tragedy and has suspended its license to operate, effective
immediately.

My facility happens to be one of the ones with a couple of therapists who were
hired for their expertise in being able to identify behaviors and to assist the
staff with working more effectively with the residents (sanctuary). The
therapists are just as bad as the ombudspersons in that they believe
everything the residents say, and that the staff is not helping the residents get
better. | am tired of being approached by administrative staff with accusations
of inappropriate interactions that set the residents off. And who do you think
told the administrators who said what? No one asked me anything! In fact, the
resident verbally abused me so | left him alone. | didn't have any interaction
with the resident except for giving him a directive and his cursing me out. He
refused to comply with any directive from any staff for the next 6 hours.
However, he would speak with the therapist, who he told that | had verbally
abused him. Now it seems that | need a lawyer. Gladys should invite him

teebzz - have you ever worked a job where you know that going into work
might mean that you could be going off shift injured and to the hospital
instead of going home safe and sound. | am not talking about the risk that we
all take driving to and from work instead the violence in the work place. Worst
yet have you ever gone into work with a thought going through your mind
about never going home to your family again?

I am not referring to a paper cut as a injury or choking to death on your cup
of Joe from Dunkin Donuts or your salami sandwich. Instead | am talking
about serious injuries caused by kids who have committed criminal acts
serious acts not stealing a candy bar or urinating in the park.

Stop bashing these workers that are doing what you are NOT having to do
every day they go to work. They need public support not public ridicule.

Carrion is a lawyer. It took her 3 days to respond to Mr. Loftly's death with
any sort of acknowledgment. | guess it gave her time for all of her handlers to
give her advice on how to respond. Funny that someone who heads up such a
large human service agency lacks a timely human response. It's too bad that
the only sort of human response and compassion is directed to her "children"

"Bill thought it was an important time of healing,” Steele said. "We're moving
forward positively." | just have to say Mr. Gettman | don't think anyone is
moving on positively. This family is heartbroken over the loss of their loved
one. Anyone who works for OCFS knows the injury to Mr. Loftly's head did in
fact bring on his untimely death. All of this is because Former Gov. Spitzer
gave Ms, Carrion a job as commissioner of OCFS.Ms. Carrion is unfit for this
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position and everyone in OCFS knows this.

Getman and Burrell left so fast, they nearly ran from the church. Disgusting....

What? Where was Gladys?? The leader of the pack didn't show up? Is that how
she showed her "appreciation"” for Mr. Loftly? She probably thought her
pathetic 8/29/08 "Dear Valued OCFS Employee" letter would suffice instead of
her presence at the funeral.

DA: No new charges for Tryon resident
http://www.leaderherald.com/page/content.detail/id/505204.html
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shesgot2go
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Gerryl - | fully agree with the community programs flunking. The MST study
showed it and you can also just listen, from one of gladys' children's own
mouth, how many community programs they flunked out of. Some youth have
a laundry list of programs they have been placed in....But they didn't show up
to which violated the judges order so they go back in front of the judge for the
3rd or 4th time (arrest, placed on probation, violation of probation and placed
in community program, violation of community program and placement in
facility) for their placement in facility. Now that is a waste of tax dollars. Some
of these procedings take up to 4-5 months. If they got placed in a facility at
the start, they would almost be done the facility's program and on their way
home. Instead they are wasting time and money with community program
delinquencies and court cases. Gov. Paterson, do a study on that waste of
money. It would be enormous.

| don't know justice but at the facility | work at there has been a real increase
in staff injuries from combative residents. Some seriuos (ie comp) and some
not (ie scrapes etc) regardless, not one YDA or other staff member should at
anytime be assaulted or injured by one of Glady's "children”

How many injuries has there been state wide since gladys tooks over.

Teebzz ~ if you don't think your blogs aren't nasty and sarcastic, then you
need to go back and reread some of yours. Just on this page alone is at least
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three incidents. We don't proport to know all the answers, we just know what
WORKS and what doesn't and what she is doing isn't. We are not resistant to
change, just give us something that works for both children and staff.

| agree with shesgot2go comments. Our agency has taken a turn in the wrong
direction and everyone has felt this. From the residents to home office. | have
talked to a lot of YDA's across the state and they have the same feelings. Hey
Glady why don't you wake up and pay attention to the people you are
supposed to represent.

Now a staff is accused of child abuse and they can't work on the unit with the
Resident who is claiming the abuse... And so it goes - round and round shifting
staff from one place to another and mandating another staff to cover the
units, it becomes a vicious circle. With no end in sight...

If we had even some of our skills back, we would have less restraints and
when we did have to restrain a Resident it wouldn't be after they were out of
control.

When Gonefor said when residents were held accountable for there behavior
and they knew there would be some type of consequence for acting out when
anyone said “chill” they did because they did not want to lose any privileges.
Now today with Carrion’s no accountability for one’s behavior no matter what
the count is they are always going to act out causing chaotic and unsafe
environment, another reason to close facilities. So just go ahead and continue
to pick apart and analyze what we are saying or you can try to actually
understand.

Hey, | have a great idea!!!! How about Gladys and her staff come to Tryon and
fill in Tuesday so that all of Charles friends and co-workers may attend his

sanctuary training and had the*****scared out of them. My thoughts and best
wishes go out to Charles family.He will always be in our hearts.

Good morning. As most of you will be enjoying the last full weekend of
summer before the kids go back to school there are state employees mostly
YDAs in OCFS facilities working long hours with mandated overtime due to
staff injuries and others others out on stress due to unsafe environments due
to the the failed policies of Gladys Carrion. These employees will invariably be
facing verbal abuse or worse yet physical assault under fear of protecting
themselves or doing what they know is right to maintain a safe environment
for the other residents and themselves. The environment she has fostered is
one of fear--- fear of doing one's job properly, fear of being called into the
child abuse hotline, fear for the safety pf the residents and for themselves. Yes
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there are children in these facilities who have made mistakes and some
appear to sincerely want to change and to learn new ways of coping and
handling stress and anger and to get an education but the environment isn't
conducive fo

continued for it. One must feel safe before one can relax and focus on
learning. In my many years in facilities its sad when a youth confides that he
doesn;t feel safe. Some didn't feel safe in their homes, their communities and
now the facilities where they've been sent. This wasn't the way it used to be
before Carrion. The number of restraints, youth and safe injuries have
multiplied under her watch. There needs to be an investigation between the
old administration and the current one. The comparisons will be glaring. Never
in the history of OCFS has staff morale been lower. Good people go to work
with good intentions of helping kids (yes that's why we got into the field) only
to be told by our commissioner in the press of what a lousy job we're doing.
She'll later threaten our livelihoods by stating that she'll rightsize facilities so
she can keep offender in the community closer to their homes in expensive
commmunity programs that don't work (MST) She's making the

Watchdog your following comment is perfect, so | reposted it!

“Carrion, Borgess, Burell and Getman | invite you to come put on a uniform
and run the floor, please come show me what | have been doing wrong for so
long. Please come and establish order and control, follow the entire daily
schedule following all the guidelines we are required to. | guarantee all four of
you together can not do what one staff does. If I'm wrong come show me
without having staff support, without hand picking residents or unit because
we get deployed all the time to other units and do not know the residents in
that unit at all. Please come and allow you children to treat you the way you
allow them to treat us. Please come and tell them No and have abuse
accusations made against you and your name on the state child abuse
registry. | beg you to come do our job following your policies and procedures
without making exceptions for yourselves and really experience what we do
everyday. Please come do this for us!

| hope Ms Carrion sleeps well tonight. We have staff at Tryon working the
overnight shift with minimum coverage. Will they be as safe?

"pre-shift briefing" that Burell speaks of is something staff have always done.
This isn't something they just invented like she makes it sound as an
improvement. It was brought up by labor and negotiated for in the new
contract and won to pay staff overtime to conduct per shift briefings. Every
time | read comments by Carrion, Borgess, Burell, Getman they are full of
baloney and continue to blame the staff. The staff have and continue to do
everything wrong. They actually know NOTHING about what staff do and how
good they are at it.
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| completely agree residents need to be protected from abuse, neglect and
maltreatment. This is wrongly enforced in OCFS facilities. The actual
circumstances are not be investigated or taken into consideration they just call
the hotline and a staffs livelihoods at stake. A staff defending himself/herself
from violent assault who in the situation is unable to follow techniques exactly
as on paper are called in. Resident is upset and doesn’t like a staff because
they are firm and hold them accountable for their behavior so they lie making
false accusations on the staff and it’s called in to the hotline. There is no
support for the staff, they are assumed guilty of accusation and treated that
way. When it is proven to be a false accusation the staff is still on state
registry for 10 years and the resident is not held accountable for the false
statement. The staff also need to be protected and they do not see that as
important or necessary. We are just hung out to

Can you say COVER-UP!!!

Loftly worked doubles for years without headaches. He gets assaulted from
behind, hit in the head no less then chronically complains of headaches, then

OCFS to scale back residents at Tryon
http://www.leaderherald.com/page/content.detail/id/505185.html
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If the residents are out of control, why do the staff need more training? We
already now if we are spit on to wipe it off and tell the "child" that this is
inappropriate. If staff are threatened, to call for help and leave the area
because the "child" is upset. Don't separate an upset "child" from the group,
it"s deemed "punitive". This is not a problem at just Tryon and Lansing, this is
State wide. From the Commissiner on down, this is a group that wants to hear
no dissenting opinions and secks revenge for any criticism. The "profesionals"
stated years ago the benefits of schools without walls. Now all the walls are
going back up to correct that dumd idea. Everyone gets punished if you make
a mistake, that is part of life. It's called growing and learning. The only
exception is if you commit a crime and are sentenced by the Court to
"Carrions' Club Med",I'm sorry, | forgot ot put esq. .

God Bless all the men and women who endeavor to do a good job at Tryon--it
appears you are working with your hands tied. I'm sorry and | hope no other
employee is hurt or dies as a result.
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While reading these posts, | am getting a whole new perspective as to what
your jobs with these kids entail. | do not envy any of you and as a matter of
fact, | have now placed you on a pedestal. You all must be saints to do this
job. First, let me thank you. Second, | agree that something needs to be done.
I hate to think that anyone of you would or could be in a position where you
might lose your job or lose you life while you are only trying to make it safer
for yourselves, your fellow YDA members and the youths who are housed
there. Is there anything any of us non employees can do to really help you
and especially help to get the message out as to what and who is the real
problem here? | will do whatever you ask, as long as it remains just under the
law.

Mr Getmen are you that clueless? Tryon had 127 restraints in the month of
july and 50 in the first week of august. The numbers of kids at tryon are the
lowest in history and the restraints are the highest. Does this sound like things
are going well lately to anyone? Please dont try to fool the public Mr Getman
as we are not just a bunch of ******* jdjots as some in albany believe.Thanks
to the Leader Herald and these blogs, the public will stay informed of the real
thruth.

Tryon getting new leader
http://www.leaderherald.com/page/content.detail/id/505137.html
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hey for all the staff at tryon this is james slater and i was a resident there 3x
and i thought it was out of controll while i was there and i know its not the
staffs fault and i dont think i heard what happened to mr loftly but i knew him
from elm1 and he was the funniest staff ive ever know and i loved him he was
awsome but hwne i got there he told me how it was "YOU PLAY ,YOU STAY" lol
and i know that that whole admin building wow it was a mess for 1 theres way
to much micromanigment everyone is doing everyone eles jobs and you cant
change up program on these kids who barely know how to read letalone
understand what it takes and that they have to particpate to have a smooth
running program as i was saying you cant change up program every week like
theyer ginny pigs and

and when i was there the last time in may 08 i saw that the kids thier were
more incontrol then the staff

This is a very sad day. My heart goes out to Mr. Loftly's family, friends and his
coworkers. | didn't know Mr. Loftly as long as most staff, but | can say that he
always had a smile on his face. He ALWAYS put a smile on his coworker's and
youth's faces. He was a pretty special guy. | am an employee at Tryon and |
am honored to work there. | am honored because | work with some pretty
amazing individuals who give their heart and soul to Tryon and to the youth in
Tryon. It is very frustrating to see what is happening at Tryon. It feels as if
there is no hope even though we all want a safe, therapeutic environment FOR
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ALL. | have never seen an agency/facility that is so inconsistent on all levels. |
have never seen so many non-qualified administrators than | have within this
agency. Not one person | know comes to work wanting to hurt any of these
youth.

my husband worked with Charles and is heartsick. I don't think that Ms.
Carrion made this mess alone but it is my sincere hope that the new Director
begins to repair the damage and that Ms. Carrion allows it. Obvious changes
need to be made. Please Ms. Carrion don't say for one second that Charles
passing may not be related to the incident. Just fix it, hold the kids
accountable when it's appropriate, hold the staff accountable when it's
appropriate but every time a staff puts his hands on a "child" your staff find
them guilty of child abuse. We have young children and if this happens then
it's a mess at home. YOUR staff are put on "the register' which prevents them
from working elsewhere with kids, my husband would be unable to coach or
go to school to work on his day off, come on let's really look at situations and
not just take the easy way out and blame staff. Lets learn from the tragedy
that occurred and ended this evening for CHarles family.

In response to JPS, | think all of our family members have the same worries. |
have informed my family of what steps to take in the event that | am injured
and cannot speak for myself. In reference to the comment about a child who
has has died" (mattym) The child died of complications from a heart condition,
not because he was in an unsafe environment! Get your facts straight. The
staff were cleared of any criminal malice! Let me go on...Do you have any idea
what the staff involved in that incident have been through? Do you know what
their life have been like since? There lives are ruined!!!'! Where do you get
off!l!! Now we have lost another dear friend and coworker. Don't judge lest he
be judged!

So, today in the blotter, a resident was arrested at girls for assaulting yet
another staff because she was given a directive which she did not agree with.
Once again, residents not getting their way and reacting with violence. Is that
staff now out as a result? | must also comment on the amount of staff that
simply have just called it quits due to the deplorable conditions in which they
have been working. | don't blame them a bit but will miss them. ...and still the
mandates continue.

For me 1 just pray that my husband who goes to work comes home safe
everyday as well as any of the employees at that place.

I will however, keep all those who work at Tryon in my prayers that the good
Lord keep you all safe, give you the strength that you need to go to work and
do the best you can everyday and keep the community safe.

Amen!
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New Leader, what was wrong with the old ones? | am married to a gentleman
that works at Tryon. Yes, | know how he feels, what he thinks and we have
had many serious talks, especially lately amongst all of this absolute garbage.
First and foremost we have discussed if anything should seriously happen to
him, he would not want any heroics and secondly get a good lawyer. Yes, sad
as it is, now a day things have changed. The children are getting more violent,
parents hands are tied,kind of damm if you do and dammed if you don't not
like when our parents raised us. | have children and | would not tolerate what
is going on at that facility. If you read from employees who work there what
they are saying is the truth. They are afraid to talk, afraid to do their job for
fear of being turned in for child abuse. Yes, that is right. If they restrain a
youth wrong and the child says he did something wrong the YDA is turned into
the State for child abuse, investigated it can stay for 10 y

Does anyone not find it ridiculous that a child has died and a staff is in critical
condition from the unsafe environment @ Tryon. Ms. Carrion needs to get with
the program and properly manage these programs.Other than call OCFS staff
racists and voice her embarrassment, what has she done for OCFS. OCFS was
not a shambles when Ms. Carrion took leadership but she is busy making a
mess of things.The majority of OCFS have truly dedicated staff with good
programs..Ms. Carrion chooses not to recognize this as she has her own
agenda. Instead she has carefully chosen statistics and degrades the
programs and their staff. It's a disgrace to DFY/OCFS. What was what former
Governor Spitzer thinking when they hired Ms. Carrion; many of us just don't
understand. My heart goes out to that family of the youth that died and the
staff in critical condition.

The above article speaks only of the top administrative change at Tryon---
word has it they cleaned house---and retired my ass--Rascoe was escorted off
campus by Carrion's cronies---the next 2 administrators were also forced to
leave as well by taking other positions within OCFS--with lesser pay-- then
with the tragic news of the man in a coma who was hit with a piece of wood
by one of the kids--Carrion sends her cronies to the hospital to console the
family---console my ass-- they went to break the HIPA laws --to find out what
is happening--and to see if they may face a law suit---- | hope the family of
the this YDA looks into the legal aspects of OCSF's responsibilty of not
providing a safe work place--

As an ex employee of Tryon | also worked with the YDA that is in the Coma
Fighting for his own Life. This YDA is a Very Professional and Respected person
who always had a SMILE and a GOOD word to everyone he was in contact with
including the Residents of Tryon. | hope this wakes up the ADMINISTRATION
here at the local level to the ADMINISTRATOR'S in Albany that write the
policies that protect the Resident and takes all the WORKING TOOLS From the
Staff. My Prayer's go out to MR.CL and his Family,Friends,and to the Staff at
Tryon,That | know are all Professionals in what ever Dept. they work in from
Food Service, Medical, Education and The YDA's That are on the floor 24 hours
a day, 7 days a week. What a HORRIABLE way to end a LIFE TIME CAREER
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Why has this incident not been reported by the LH? If this were one of the
youths in there, they'd be all over it.

I GUESS THIS HAPPENED A COUPLE WEEKS AGO WITH THIS YDA BEING
STRUCK IN THE HEAD. BUT SINCE THEN HE SUFFERED A STROKE FROM AN
ANURIZM IN HIS HEAD WHICH COULDA BEEN CAUSED FROM A BLOW TO THE
HEAD SUCH AS THIS. | HEARD THIS FROM A FRIEND WHO STILL WORKS AT
THE FACILTY. | PERSONALLY HAD THE PLEASURE TO WORK WITH THIS YDA
AND HE WAS GREAT MAN, AND A JOY TO WORK WITH. ITS A SAD DAY FOR
ME, AND IM SURE MANY CO WORKERS AT THE FACILTY. MY THOUGHTS AND
PRAYERS ARE WITH HIS FAMILY AND HE WILL MOST DEFINATELY BE MISSED

This is the first I've heard of this, | think it's horrible, my thoughts and prayers
are with the YDA and his family.

I had family member that worked there in the past... heard some stories,it can
be a scary job at times.l can honestly say | am glad | don't work there.

| have a brother in law that works for Tryon. Word is that he slipped into a
coma after finding bleeding on the brain..and is on life support.

Has anybody heard how the YDA is that got hit on the head with the 2 x 47 |
heard that he is not doing well. Any info out there?

Injuries at Tryon outrage surgeon
http://www.leaderherald.com/page/content.detail/id/505032.html
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I am so saddened by the fact Ms. Carrion doesn't feel concern for the men and
women that choose to care for these "children". It has become so bad is
seems the inmates are running the facilities without any recourse for their
actions. The comprehensive retraining Ms. Carrion talks about are memoes
and lists of what you will and won't do. Also if Ms. carrion doesn't want to read
negative things about herself she needs to change jobs, that is what happens
when you take on a position of control. She can't seriously think she can get
away with the ridiculous changes and not be challenged.

Could just be a rumor but | have heard that people have deliberatley been
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posing as YDA's and making ridiculous postings to make staff look bad. Please
say it isn't so!!!

As a 25 yr. employee of OCFS, nearly 10 at Tryon, | can attest to Dr.
Ortiz comments. This state of affairs is a DIRECT result of the pathetic
excuse for a Commissioner, Gladys Carrion. What "extensive training"
is she talking about? She must be referring to fines, suspensions and
reports to the Child Abuse registry against innocent staff. She can't
possibly be referring to the week we spent with the "trainers" for the
infamous Sanctuary program. These folks had never stepped foot in a
juvenile detention program before. They spent most of the week
listening in awe at what it's like to work in our environment. They
haven't been seen since. Ms. Carrion is trying despirately to make
everyone but her the scapegoat in a failed program. The Agency needs
a person with experience in working with juvenile delinquents and
their challenges in reintegrating into society. A good Commissioner
would have ASKED far more questions before deciding to "reform" the

In my post at 08-21-08 7:58 PM, very important word NO was replaced with
the word THE by mistake, there was no actual training.

"There was NO actual training and practicing dealing with behavior problems
that stem from prior trauma, deescalating stressed and aggressive youth
acting out due to prior trauma or keeping a large group of mixed gang related
residents that becomes hyper and aggressive at the first sight of violence with
these mental illnesses she speaks of calm and relaxed."

It is pretty clear that those running Tryon are no longer in control. Therefor i
speak to the staff. You do not have to take being assulted. These inmates are
not above the law. | can honestly say, i have had thirteen students arrested
for assulting another. You the staff need to call in law enforcment officers.
Have arrested those running Tryon as well as the inmates. NYS. you have an
obligation to remove this pair running Tryon and bring them up on charges. | f
you don't | strongly reccomed the staff bring charges against them is well as
the inmates.

Is it true that Tryon staff is not allowed to respond on here or any other news
media? Aside from Mrs.Carrion,is there an unbalanced or high number of
Spanish or African-American people in charge at OCFS compared to a
Caucasion? If anyone knows yes or no please respond.....

I am so glad to see a Dr. making comment concerning the ever growing
injuries OCFS staff are receiving at the hands of children. | do not work at
Tryon but at another OCFS facility and we are also seeing staff being
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physically abused and verbally abused. There is no recourse for the staff.
Since when has it become ok for a child to disrespect adults and it should
never be ok for children to put their hands on anyone. | have raised children
and would never have even expected to be touched or sworn at, they knew
this at a young age. The people that choose to work with children are not bad
people. They are not in these jobs to hurt or abuse any child. Nor should they
expect to go to work and feel threatened on any level. Ms. Carrion and those
that support her need to look at the past. Also if the families that have these
children could prevent them from making bad choices | am sure they would
have done that long before they got into the juvenile system.Stop this
madness.

It is not right that all of these child care workers are getting hurt.As
Commissioner of OCFS, Ms. Carrion should be concerned about the welfare of
the children and the staff that serve them. If it is true she only cares about
the kids she should be relieved of her duties. It takes a lot of people to help
rehabilitate kids not just the administration. This is a deplorable situation. | do
hope Governor Paterson is aware of these conditions.

NYS OCFS: "A culture of brutality" at Tryon
http://www.nowpublic.com/world/nys-ocfs-culture-brutality-tryon#comments

Ruben Hughes (not verified)

at 13:57 on August 28th, 2009

In spite of the US DOJ's investigation, on the three limited facilities and girl's secure
center, the glaring fact remains that staff are being assaulted, murdered, and raped

at OCFS facilities, without even a comment from Carrion the Commissioner. She
endorsed the restraint policy and the changes, concerning when staff are authorized 3
(THREE) instances to use physical restraint. | work at Brookwod Secure in Columbia
Co., why is it that with all the staff assaults there, and the alarming number of residents
refusing to move, or lockdown when directed, Carrion is not coming to the forefront on
this and remains indifferent? The number of vicious and malicious gang assaults on
peers, and the total disregard for rules and compliance is increasing daily. Take at look at
all the staff overtime, and staff out on workers comp, as a result of being injured while
PROPERLY CONDUCTING A RESTRAINT. The inquiry is biased and one sided at
best, and dosen't relfect the "real issues not only at Brookwood," but all the facilities
statewide. As a line-staff who interacts with youth daily, 1 don't have the mindset to
brutalize youth, and the majority of YDA'S (youth division aides) don't want to be the
subject of child abuse/ maltreatment charges. This is our livelihood, unfortunately, we are
not supported by Carrion and her cronies, and CSEA, the local union. The general public
isn't aware that even those youth, that are tried as adults, in criminal court for murder and
armed robbery, if under the age of 18, are considered children as it pertains to child
abuse. One of my fellow YDA's had his nose fractured, after being struck with a chair,
from a 6ft 2 inch 280 Ib youth, who happens to be 15 years old. It takes at least 4-5 staff




to restrain this individual. The youth happens to be on the mental health unit, and is
severely mentally ill, with the mindset of a 6 year old. How do we as staff, contain a
struggling and resistive youth this size, without being physical? I hope the feds do come
in and oversee OCFS facilities, surely it will be vastly better than the current PASSIVE
and very LIBERAL current state of affairs. | didn't sign up for this job to be assaulted
physically by these punks, and I'm not going out on a stretcher either(TRUST ME). At
one point, we had 6 youth in the Columbia Co. jail, for either assaulting staff or other
youth. Everytime | turn around, the OCFS Ombudsman/GESTAPO, resident legal folks
are interrogating a staff, and are looking for inconsistencies, even though there are
cameras and recording devices throughout both buildings. The MSP/lockdown unit is a
thing of the past since the "pacifier givers" did a tour of our facility. These are
dangerous juvenile criminals, who don't give a damn about the next victim, very few
when released will lead productive, crime free lives, most will end up in the penitentiary,
or dead (FACT). | am not advocating any abuse whatsoever, from anyone, however how
do we contain and control these youth, without being labeled by Carrion as
"intransigence™. This is a insult and a travesty due to Carrion’s unrealistic and dilusional
perceptions, that's right | said it! Carrion has has the "reverse midas (mythical Greek
mythology) touch," the more changes in facilities, the worst situations become. She has
skillfully and willfully, shifted focus on her inadquacies and lack of facility

operational expertise (absolutely NONE) to staff not doing things her way. Anyone not
on board with her, is terminated. Her staff (DJJOY) are buttkissing lackies, and are in
lockstep with her even though some way not be in agreement with her. THE

Greco's murder triggers tough questions for NYS OCFS
http://www.nowpublic.com/world/grecos-murder-triggers-tough-guestions-nys-ocfs

Ruben Hughes-YDA _4 (not verified)
at 11:15 on August 13th, 2009

I happen to work at a secure facility-Brookwood/OCFS, Commissioner Carrion is
intentionally and willfully making all facilities unsafe for staff and residents. There are
increasing numbers of gang assaults-one against many attackers, staff being assaulted by
youth, no severe consequences being taken, no line staff input as to their concerns and
frustrations. This contributes to low morale, indiference and a sense of futility. She can
state that she's saving money by closing facilities, and can implement ineffictive
initiatives, however, the tragic and senseless murder is a direct result of Commissioner
Carrion's incompetence, and her staff's insistence to remain lock step with her policies, to
keep their jobs at the expense of staff. Everyone knows this except for Commissioner
Carrion and her Deputies and associate Commissioners. It will only get worse, trust me!

TimothysS (not verified)

at 22:50 on June 15th, 2009



Those questions definitely need to be asked, but it should not be forgotten that these two
youths were set to be released soon. Who assessed these kids? The same should have
been asked years ago after the sick murder of Jennifer Bolander in the Falls.

Senator Young calls for state investigation into NYS OCFS
http://www.nowpublic.com/world/senator-young-calls-state-investigation-nys-ocfs

Barbara McPherson

at 10:16 on June 11th, 2009

If there were six 'troubled' youths in the group home, a young woman should not have
been expected to work alone. She should have had a male partner to work with no matter
what the level of risk. It would not have been appropriate to have a young male
supervising six ‘troubled’ females. What were the administrators thinking?

Jackpoy (not verified)

Everyone in this state should be very afraid of Commissioner Carrion. She would have
these troubled youth back in school with your children...what then? Remeber the YDA
(gaurd) who was beaten over the head with a two-by-four type piece of wood. He later
had a stroke and died. This, however, had nothing to do with his death.....just a
coincidence | suppose. How many more innocent people have to die before we realize
YDAs and Youth counselors deal with dangerous criminals regardless of their age.

juviworker (not verified)

I work in at a location where a staff got hit in the head with a chair thrown by a youth
(female) in the classroom 2wks ago. Now it looks like they are trying to have the charges
dropped.

Bob Counselor (not verified)

at 20:39 on June 16th, 2009

FY1 even Secure facilities For boys are have issues with assaults ,and dangerous violence
,many other youths in these places are being sent to county jails after assaults on staff and
other residents.. but these are not making the news. It,s around the entire state... Carrion
has tied our hands and have given control over to the kids.. Heck ,carrion has even
approved a "social night" .This is a night when the a Youth may invite A female of there

Keep digging!! A Yda Even lost the tip of his finger months ago. Gang assaults

juviworker (not verified)



You are right, | work down state in non-secure, with limited secure kids. Thats all we are
aloud to know about them. The are not being held accountable for their actions while in
placement. Does the fact that they are teenagers make it less of a crime. The fact of the
matter is these are not 8, 9 or 10 yr olds. We work with youth that are 13+ and weight
between 120-200+ Ibs and are aggressive, destructive, and very criminally minded. The
YDA's need to be supported so the youth will fall in line, not the other way around.

Bob Counselor (not verified)
at 20:47 on June 16th, 2009

We Need the media To expose Carrion .. Please help us in OCFS..Thats 2deaths in less
than one year.How many more will die under her ?

Yeast Infection

Well only media can help us bringing out in public,people who are behind all this...
no where to turn (not verified)

at 06:21 on June 18th, 2009

As a worker of OCFS,the public needs to know whats happening with our state workers.
All u hear about is layoffs and cutbacks, welll this is what happens when they do this.As
awoman in OCFS | know for a fact that u cannot search a male youth if needed so whats
the deal , a women should have NEVER been left alone with these youth.If an instance
came up where a search was needed its against policy to search them.l hope the
investigations keep going , this is our only hope. This is the second death in OCFS at the
hands of these youth offenders, not to mention the rising number of assaults on our staff.
OCFS workers feel like there is no where to turn when trying to express the danger in all
our facilities. We have tried to no avail. Carrion right now is so high on herself that she
needs a reality check, I think its horrible that the reality check is Renee Greco.

Justice2009

Unfortunately someone had to be killed for an investigation into Commisioner Gladys
Carrions mission which is to treat all youth with in their communities. However, this is
not the first serious incident, there has been many including rapes and the shooting of the
Rochester Police Officer not long ago. Commisioner Carrion uses the "smoke in the
mirrors” trick, stating that she is saving taxpayers money by keeping these high risk
adolescents in their communities. However, it is at the risk of community safety. Before
Commisioner Carrion was appointed there were rules and policies in place, but she has
changed this. When OCFS staff try to express their concerns, she threatens them with
their jobs or will say they only are disgruntled employees who are losing their jobs. As
the old saying goes, the truth will come out in the end, but how many other innocent
people will be hurt or killed Ms. Carrion???



Sneez (not verified)
Windham Lawn/ 'Training continues in trauma treatment - Yeah right! Were trained by
our peers. Biggest crock of hog wash!!! Training started only after ‘the program' was in

effect for over a year. Truly the left hand did NOT know what the right hand was or is
doing!!

Lawmakers Call For Action After Death of Counselor

http://www.wqrz.com/news/local/story.aspx?storyid=67571&catid=13

In your voice

READ REACTIONS TO THIS STORY

ignoredissue wrote:
DaringRebel,
"im fed up with these courts just sending these kids into homes"

WHY DON"T YOU TAKE THEM TO YOUR HOME MAYBE YOU CAN HAVE
THE SAME OUTCOME. SHE HAD A BLANKET THROWN OVER HER
HEAD AND SHE WAS BEAT TO DEATH WITH SOME OBJECT. WAKE UP
NOT ALL "CHILDREN" CAN BE HELPED!!! SOME ARE JUST ANIMALS
WHO DO NOT RESPECT PEOPLE OR LIFE AT ALL AND THEY ARE
BETTER OFF TOSSED ASIDE AND FORGOTTEN ABOUT IN A HOLE SO
THIS DOES NOT HAPPEN TO GOOD PEOPLE...........

shutterbug_11 wrote:

DaringRebel,

| am completely appalled by your statements. Not only would it tick me off in
general even if | didn't know her; but | knew Renee through a friend of mine
and your talking as if she got was coming to her because of ignorance? |
agree with you that this case should be investigated and steps should be
taken to avoid scenarios like this in the future, but to make an accqusation
that Renee could have prepared herself?! Street smart or not which you don't
personally know about Renee by the way, she had a blanket thrown over her
head! Do you think her murderers walked up to her with a blanket in the air
and warned her "we're going to kill you now"? No they snuck up from behind
her and beat her! You have nerve to say that she should've expected
something like that because they are troubled and potentially dangerous.
Some people unlike you apparently, have hope that they can make a
difference in someone's life even though there can be risks. There are risks



in everyday life and careers and no matter who is more 'street smart" then
another doesn't matter in the end..
R.I.P Renee

horseladyny wrote:

DaringRebel you are OBVIOUSLY ignorant! Do you know how many of us
former and current employees have expressed our fears of how unsafe we
felt to the administration?? MANY times and yet NOTHING was done about
it!

DeeFrootloop wrote:

DaringRebel.. I'm so angry at your comments that I'm sitting here shaking.
Who the hell do you think you are blaming the victim of a brutal attack?!?!
How freakin' dare you. She was a VICTIM. What don't you understand about
that?

The older boy stated that someone was going to die that night.. whether it
was Renee or not.

Do you blame all victims of horrible crimes, or just women?

DaringRebel wrote:

whether she did or didnt is not the point. how many times have women been
told not to jog alone or walk alone in bad areas or dont walk through parking
lots alone at night or watch how you hold your purse. as much as this is a
horrible crime, how do you know she did?? if she did maybe this wouldnt
have happened. if she didn't than why not? pressure from above? afraid of
losing her job?if she was there for a long time, she got too comfortable in her
job like many do and than forget to do their job!!! college educated,but not
street smart!!! the street smart people are the ones in these houses, and they
need to get better trained and more people who have some life experience's
who have had to be on alert at one time or another in their lives.watching out
for themselves regardless of their paycheck,and not some young college
educated young woman who thinks these people are friends. im sorry for the
family's loss, but you just cant hire young adults for these jobs. i dont care if
they have 10 masters degrees. learn a little about life first before you just
take a job like this. the people who run these places dont care . theyre the
ones making the money under the table like the judges who send them
there(right lancaster?)while they pay these young adults nothing. whoever is
in charge should be suspended/fired and a full investigation should be under
way to see that this does not happen again in any of these homes and hiring
practice's should be watched closely and these programs are getting money
from taxpayers who arent paying attention either to where their money goes.



who is in control of how these monies are being payed out to these courts
that are sending kids there? NO ONE!!!

Wyldbutterfly wrote:
DarinRebel wrote: " she wasnt smart enough to speak up and say, i dont
want to be left alone with these kids who show signs of violence? "

concerns to her employer!!!

Ifeltunsafe wrote:

While Julie Tomasini may be a "compassionate” person but New Directions
should immediately bar her from making any statements to the public. Good
for her that she has never felt threatened in her job. She has been a social
worker and a clinical director--meaning she has never spent 5 minutes alone
with 5 teens, let alone in an isolated setting at night. | worked full time at New
Directions, and at 6ft & 200lbs, | DEFINITELY had experiences where | felt
threatened at work. A previous poster was correct about the training for
restraints---if you try to break up an altercation by yourself and a resident
gets hurt, you run the risk of being charged with child abuse. There have
been a lot of kids helped by the system, especially those from bad homes,
but there are just as many delinquents that are simply being housed in these
facilities that are a danger to the staff & other residents.

DaringRebel wrote:

these rehab and halfway houses and drug dependency units are costing the
public a fortune!! yes this incident in lockport was horrible. try and look at it
from another side. no good dirty egg suckin' corrupt judges who send your
kids to these places knowing that they get kickbacks for themselves and the
little puppets they hire to help them. the people running these places are
getting so much money for themselves and than they hire young kids out of
college and pay them minimum wage to watch over kids who have drug and
violence issues. there are so many kids graduating from college who know
nothing of life. their a dime a dozen these counselors. no experience at all.
she wasnt smart enough to speak up and say, i dont want to be left alone
with these kids who show signs of violence? who should the family blame?
courts and the people running these places thats who! no one is watching
them. the people who say they are, are liars. their filling their pockets with

DaringRebel wrote:



im fed up with these courts just sending these kids into homes that dont
work. all their doing is making matters worse for the kids. yes they can be
bad but does that mean we should toss these kids aside and forget them or
do we look into the court system thats making alot of money under the
table(like lancaster)just so they can justify the money

wnyamerican wrote:

| live very close to Wyndham Lawn and believe me, it's not fun. The kids
run away and the cops have to find them. Staff is told not to try and keep
them from fleeing. Management won't tell us why the kids are there, it
violates their rights. What about our rights???? They pay bare minimum
wages and expect staff to perform miracles. When the Diagnostics Center
was at the Niagara County Fairgrounds the staff was as much of a problem
as the kids were. They broke into buildings,etc. | know these kids need
help and some are not really bad kids, sometimes their parents have failed
them. However, there are kids at Wyndham that have committed crimes
and are mixed in with the poor kids that just need a little help. The state
should not allow such a diverse group of kids to be housed together. Add to
that the kids that come there for day school and it really gets crazy. The
neighborhood told Wyndham Lawn six years ago to sell the property and
go build a facility out in the middle of nowhere before we have a tragedy.
They told us they didn't think there would ever be a problem. Since then 2
brothers were released and 2 weeks later murdered Jennifer Bolander in
Niagara Falls. Kids have stolen cars, they've had near riots and now this
poor girl has been murdered. It's time to close this facility and move the
programs to a secure location, not in the middle of small town America.

horseladyny wrote:

Moreinfo, how about the people who are "formulating their opinions" that
used to be employed by New Directions?! It's the same outrage and
devastation as those that have never been involved with the agency. You
can be "caring, compassionate, and dedicated" but that is NOT enough as
you can see. It's about darn time the truth came out about that place.

Lets "focus that rage" on everyone involved, not just the two Kkillers.

drtomas wrote:

Dear moreinfo2it....... How much more info does one need....she had a
blanket put over her head and she was beaten to death. She was there by
herself. It was state policy for her to be there by herself. That was like 3



seconds. More like fullofit.

DeeFrootloop wrote:

MoreinfoZ2it, you're right.. perhaps the "I hope you can't sleep at night" that |
ended my post with was a little bit harsh. I'm sure they're devastated, too..
But they need to accept some responsibility here. By basically saying,
"well, *I* never felt threatened, so000000..", Tomasi is completely passing
the blame and not admitting that the current policies are in no way safe for
these workers. I'm not saying that Tomasi isn't a caring and compassionate
woman, but she had no right to say what she did. It insinuated that
somehow, Renee had lost control of the boys that night, which is absolutely
not true.

There is ZERO reason for Renee to have been in charge of those boys by
herself, and especially not at night. No woman should be left alone with a
bunch of misfits. Seriously, how can that NOT be an issue with the
company? Renee was not the type of woman to just not do her job. The
company's lack of safety measures put her and other workers in harm's
way. Period. End of story.

Renee was a kind-hearted woman who was just doing her job, which she
took pride in.. and her life was cut far too short *because* of that job.

dutch?2 wrote:

moreinfo, sure the two thugs are ultimately to blame, but New Direction has
a share of the blame as well. This "policy" was BS and YOU know it as well
as the rest of us do! The fact that this Tomasi could not admit it was just
plain stupid to have one 24 year old girl alone with 5-6 teenaged boys is
simply pathetic.

moreinfo2it wrote:

As someone who knows the staff personally at this group home and this
agency, | can say each and every one of them are devastated by Renee's
death. | am saddened to see that people formulate their opinions based
upon a 5 second clip of an entire interview. It is unfortunate that their
sadness and outrage about this horrific event was not portrayed in the
news. As far as Julie Tomasi, she is one of the most caring,
compassionate, and dedicated people | know.

An entire community is outraged at a brutally horrible act. Let's focus that
rage at the two people that really deserve it..Anthony Allen and Robert



Thousand.

dutch?2 wrote:

Also does it really matter if Tomasi "never felt threatened"??? Whether
anyone actually "felt" threatened is not the point! The point is it was NOT
EVER a safe environment for any one person (female OR male) to be in
alone! It is way to easy for a group of 5 or 6 to overtake one person.

dutch?2 wrote:
Great, they followed State policy (because we all know how reliable and
efficiently the state works!!)...how about the policy of COMMON

the actual murderers!

DeeFrootloop wrote:

"Julie Tomasi says Greco had the training, was capable of keeping the
home under control, "I guess my reaction is, first of all as a woman who
has worked in that program for the past ten years, | never once [felt] that |
was unsafe or unable to do my job as a woman."

Wow.. just WOW. Did she really just say that s**t?? Oh, hell no. What a
disgusting statement. Nice try covering her butt, but how dare she in any
way whatsoever try to place blame on anyone other than these boys and
this organization's policies, or lack thereof.

Seriously, just because she never felt unsafe, does that automatically
mean that it WAS a safe situation? No, it sure doesn't. Two completely
different things. Lots of things can appear safe, but it doesn't mean that
they are. How in the hell are you supposed to be able to "keep the home
under control" when you have a blanket over your head and being beaten
to death?

And just because Tomasi personally never felt unsafe (which | guarantee is
a bold faced lie), it certainly doesn't mean that Renee didn't at any point. In
fact, I've heard quite a few people mention that Renee had said that she
felt uncomfortable many times.

This organization needs to be investigated heavily.. and you damn well
better do more than "review" your policies. Renee was murdered because
of your lack of adequate safety measures. How about taking some of that
responsibility now instead of trying to place blame elsewhere? You OWE



Renee more than that. | really hope you can't sleep at night.

Blizzard wrote:

in charge of these kids. Who made up this rule? A girl is dead because of
the stupidity of the state? The group home is responsible! Just because the
state has that policy doesn't mean the group home can't have security! Do
they not understand that these kids are dangerous? Some one needs to
pay and | mean pay dearly!

JRbuff wrote:

This is outrageous. The people who allowed this one girl to be alone with 5
criminals are complicit in her murder. There is no excuse at all for what
they allowed to happen.

And criminal kids should be in jail, not in houses in someone's
neighborhood. Totally ridiculous.

horseladyny wrote:

As a former employee, yes we are trained (if that's what you want to call
it)... but we are trained to restrain using TWO people, we do NOT have
permission to take down a person solo, you WILL be fired and you WILL
ruin your professional career if you do. If there is an uproar like that night,
how the heck do you expect us to calm the chaos when it is a 6:1 ratio?!
It's ILLEGAL to have just one person! Think of lawsuits and past
inappropriate staff-student relationships, we were not permitted to be alone
with kids of the opposite gender either! Staff have been accused and yelled
at over the years about it.

| feel so sorry for Renee and her family, but I'm not surprised this
happened, only that this tragedy didn't happen to someone sooner. The
average turnover rate for staff in these types of positions is 6 months.
Renee had the experience but not the backup. Many of the NEW staff in
her position disclose a lot of confidential information to kids (who are NOT
that much older than them!) and foolishly make accusations which could
escalate a child to a dangerous level.

Oh and Julie, we know you are full of it! Just another cover-up by
Wyndham Lawn.

Again, this is why | left.



chezgirl wrote:

| am so fed up with the State regs excuse. We get these state regs from a bunch
of yahoo's sitting in an office crunching numbers according to some formula to
come up with number of staff per number of clients. 9 times out of 10 times these
number crunchers have no idea what the work environment is like and nor do
they have any interest in finding out because the dollars are the priority and not
staff or client safety. These 2 thugs could have gone after another youth and
killed them and how is one staff going to stop them. | hope her family sues.
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safe technigque for phésicallyﬁ?estraining others. HWC sued three

groups of defendants alleging generally that they had infringed

HWC"s copyright and adversely affected the market for such

restraint services in violation of the antitrust laws.

Specifically, HW@ sued v#ﬁimus New York state agencies and

state defendants”) .

their officers and agénts (C@liectively “the

F
O

The state defendants include: the New York State Office of

Children and Family Sérvices (?OCFS”), which in 1998 succeeded

the New York State Di@ision fdé_Youth (“DEY"”) and the New York

State Department of Siaial Seffices ("DSS”) also named as

e
H

defendants; John JthSfécmF thef%Qrmer Commissioner of DEFY and the

current Commissioner of OCFS; Margaret Davis, the former Director

of Training for DFY aid the c@frent Director of Training for

OCFS; and Patsy Murraﬁf a farmér Associate Training Technician

for DFY and current Trainer for OCFS.
HWC also sued Cethell Unifﬁrsity and the New York State

plaCpte

College of Human Ecology (the "College”) and related persons and

entities (collectively "“the Cdiﬁell defendants”). The Cornell

defendants include: Cornell Univergity; Jeffrey Lehman, Cornell’s
then—-current president; Hunteﬁ;Rawlimgg ITI, Cornell’s former

president; the College*and subsidiaries the Family Life

Development Center, thé Residential Child Care Project, and

Therapeutic Crisils nt?rven:idff(“TC:”); and Project Directors o©

the Residential Child Care Project and TCI Trainers and
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Coordinators, Martha Holden aﬁi Michael Nunno.

Finally, HWC sued Hillside Children’s Center (“HCC"”), a

private childcare provider and residential treatment center, and

i

two of i1its officers, jennis Ri@hardsonf HCC"s president, and

Douglas Bidleman, HCC?S Coordinator for Sociotherapy
(collectively “the Hiélside defendants”) .

- The state and Cornell defendants moved to dismiss the
complaint pursuant toiFed. R. Civ. P. 12(b) (6), and the Hillside
defendants moved to dismiss the complaint pursuant to Fed. R.
12(6)& " .

Civ. P. The déstrict Céurt granted both motions as to all

h

plaintiffs’ federal claims and declined to exercise

supplemental jurisdiction over the remaining state law claims.

The federal claims diimigsed W§re: (1) copyright infringement

against the state defendants; and (2) conspiracy to monopolize

and restrain trade, tig@th@r with monopoly, restraint of trade,

and unfair competition, against all defendants.

The district court dismié?@d plaintiffs’ copyright claim on

the basis that the contract at issue unambiguously granted the

state defendants the right toaopy plaintiffs’ materials

indefinitely. We disagree witffthat conclusion, find the

contract ambiguous, an@ remandfthe case to the district court to

determine the duratien%m: the;iicense to copy plaintiffs’
materials granted unde? the cdétractﬂ

With regard to th? antitfﬁét claims, the district court held
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that the plaintiffs failed to %ffer a plausible relevant market

in which the def@ndant% m@nopoiized the trade for restraint

services or engaged in restraint of trade or unfair competition

with respect thereto. We agree that the plaintiffs have failed

F-I'Ihp'l.r
=

to define a plausible market aﬁi conclude that the plaintiffs

cannot establish that

Eh@ def@ﬁﬁants have substantial market

power in the market for restraint services properly defined.

Accordingly, we affirm the district court’s dismissal of

[

plaintiffs’ antitrust claims a@i vacate the district court’s

dismissal of the copyright claiﬁ against the state defendants.

For purposes of reviewing a motion to dismiss, we assume the

= o

accuracy of the plainti

Fﬂ-Fﬂ-

s’ aliégations in their complaint.

Patane v. Clark, 508 F.3d 106, 111 (2d Cir. 2007) (per curiam).

ed to undisputed documents, such as a

“[Olur review is limit

written contract attached to, or incorporated by reference in,

e

the complaint.” Official mem;;gimgﬁéegqr@d.Cg@gigggémg;mggier

L.L.P., 322 F.3d 147, 160 n.7

Tile, Inc. v. Coopers

(2d Cir. 2003) (citing:CQrtec;nduS-:%nc*V-SumHoldino.L}P*,

949 F.2d 42, 47 (2d Cir. 1991)).

ESS) operates Juvenile facilities

%is in the state of New York. The

and monitors child care provid

New York legislature mandated that OCES:
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promulgate regulaéions cd?@erning standards for the

protection of children in residential facilities and

programs operated or certified by the division, from abuse

and

as a priority that:

maltreatment. . . Such standards shall . . . establish
. administrators, employees,

volunteers and consultants receive training in . . .: the

characteristics of childr:

and

N.Y. Exec. Law § 501 (12); see a
462 (1) (c) .
supervised child care

[OCFS}” and prohibit the use o

1t has

Codes R.

o

, en in care and techniques of group
child management including crisis intervention.

_ﬁgigg N.Y. Soc. Serv. Law §

To that enif stateéregula:ions require that each

;acility_“submit[] 1ts restraint policy to

tany method of restraint unless
been appr?ved in %iiting by [OCFS].” 18 N.Y. Comp.

& Regs. § 441.17 (c).

In 1987, New York State pﬁichased HWC"s method for use in

1ts own facilities. Téat year; DFY contracted with HWC to

provide training in HWC’s meth%is to its staff (the %1987

contract”). The 1987 contract provided that HWC would train 120

DFY staff members averéfift%enéiays in HWC’'s methods. It further

provided

that HWC would furnish DFY with one “copy of Handle With

CaréQ(copyright@d) whifh | DFY] may reproduce in whole or in part

as required by [DEY]”

and “a videomaster of the restraint program

to be used by [DFY’s] master téginers in conducting training

programs

“[tlhis agreement shali cmmmené%

31, 1988.

obligations under the 1987 contract and trained 120 DFY staff,

for facility étaffa” ;Finally; the contract stated that

January 1, 1988 and end March

“  There 1s nc diSputéithat HWC fulfilled its
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some of whom were master trainers, during the relevant three-

month term. In 1997,

however, after two incidents at DFY

facilities in which children were harmed by the use of improper

restraint techniques, DFY requested that HWC provide retraining

to its staff.

- The resulting contract (the “1997 contract”) provided that

é;@xisting [DFY] Crisis

HWC wmuld “update and %@C@rti

Manag@ment/Physical Restraint Eiain@rs in the techniques

enc#@paﬁ%ed in the H§p§l§WWiﬁh§C%5§ program;” that it would

ys of t

“deiiver twelve (12) d; ,ining to approximately one

hunired twenty (120) eglstlng [iFY] trainers;” aﬁd that DFY had

I7 8

“théfright to reproduce all tr%iming materials. The contract

proﬁid@d ~hat the “agrﬁemant shall commence Méy"lf 1997 and end

August 31, 1997.” Additionally, HWC required DFY staff members

to sign individual contracts acknowledging that their

certification to traingin HWC’ s methods terminated after one

year.

 HWC furnished the?traimin%ﬁand'mat@rialg 1in conformity with

the 1997 contract. Th?reafter, ther@ is n@filsput@ that DE'Y

If'-'h-

erialgf]train@d the rest of DFY’s

master trainers, u51ng§HWCfS mgt

Stafi.in the HWC method. A year later, DFY merged 1into OCFS_amd

.
-

s materials to train its staff.

the latter continued to use HWC’

L We note that, as #ef@ndanfﬁ acknawledg@ on. appedl the
district court was mlsgaken in its view that the contract was
“draf“ed by Chapman.” 3 R

e e e e T I L e T T T T TR
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HWC

faced competition in ?ﬁe restraint method and training
business. Cornell, inépartn@réhip with the State of New York,

developed and marketedgits own:-restraint m@thmd and trainihg

HWC and

services called Therapeutic Crisis Intervention (“TCI”).

TCI competed in providing restraint training services to various

agencies, organizations, and businesses.

Sometime after DF? merged with OCES in 1998, OCFS began to

“each .

EﬁciWﬁtyfs restraint method unless

withhcld 1ts approval o: I

the TCI method was used. After'learning of thé'all@g@d policy

change at OCFS, HWC filed the instant actlon challenging the

p@liCyf claiming that OCFS, Cornell, and HCC C@ﬂgpired to

i

monopolize the market for restraint services in violation of the

antitrust laws. HWC also claimed that OCFS infringed HWC' s

copfright by reproducing HWC’s materlals in_1998 and by

continuing to use them and made various state law claims. After

the district court dis@issad these claims, HWC appealed.

F’F

f a complaint for failure

s as true and

coﬂéider those facts in the light most favorable to the

plaintiff. Patane v. Clark, 508 F.3d 106, 111 (2d Cir. 2007)

(per curiam) .
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To survive dlsmlssal the plaintiff must provide the grounds
upon which his clalm rests thrmugh factual allegations

Sufflclent ‘to ralsf a right to relief above the speculative
level. Once a claim has bﬁﬁn adequately stated, it may be

supported by showing any set of facts consistent WLth the
allegations in the complalnt

inc. v,

ATSI Commc’ns, T;Shﬂﬁﬁw

, 493 F.3d 87, 98 (2d Cir.

2007) (quoting

Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955, 1965

(2007) ).

Ll.

- HWC’s copyright claim ag&iﬁsw the state defendants is

depéndent upon the terﬁs of th§i1997 Cmntractf ‘There 1s no

dlspute that DFY copled HWC' s ;;t@rials; the only question is

whether DFY had the rlght to dwfsm See Graham v. James, 144

2 3d 229, 236 (2d clru31998> ("A copyright owner who grants a

walilves his

HGHEXCluSlV@ license t} use hiéfcopyrighted'mat@ria7

right to sue the licensee for copyright infringement.”). “In

interpreting a c&ntracif the iéi@nt of the parties governs. A

contract should be construed séias to give full meaning and

@ffect to all of its provisions.” Am. Fxpress Bank Ltd. v.

1990)

Harrison-Bode, 303 F.3d 429, 433 (2d Cir.

Unlﬁ@;@lhmingﬂf _____ _____ 562 N.Y.S5.2d 613, 614 (N.Y. App. Div.

(citatigns omitted). The question of whether a provision in an

agreement is ambiguous is a question of law. Collins v.

2002) . Under New York

ambiguity iS dét@rmin@d by

law, the presence or absence of.

it

looking within the four corners of the document,

without

10
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Kass v, Kass, 696 N.E.Zd 174,

reference to extrinsic evidence.

180 (N.Y. 1998). “[A]n ambiguity ex1ists where a contract term

could suggest more thaé one mea

%ﬁing when viewed objectively by a

reasonably intelliqent%persan ﬁh@ has examined the context of the

entire integrated agreement and who is cognizant of the customs,

practices, usages and terminology as generally understood 1in the

particular trade or bu%inegsm”;ﬁﬂQLLleﬁad@ Ctr. Props., L.L.C.

v. Hartford Fire Ins. Co.

Co., 345 F.3d 154, 184 (2d Cir. 2003)

(internal quotation ma%ks and citation omitted).

We must decide whether the 1997 contract is ambiguous as to

the duration of the license gr%ht@d to copy HWC’s materials.

Although both parties émnt@nd ﬁhat the 1997 agreement 1is

usions as to

unambiguous on its facég they %iaw different conc

the duration of the liéenseﬁ QWC claims that, according to the
1997'cmntract*5 “Term %f Agreeﬁént” pr@visimn; DFY’'s right to

cmpY'its materials ended on Aﬁ%ﬁﬁt 31, 1997 (120 days after the

defendants, however, contend

agreement commenced). The state

that the 139387 cantract%unambiwqdusly grants DFY a perpetual right

to copy HWC's material%g The %istrict court agreed with the

state defendants. We disagree and conclude that the contract on
its face is ambiguous.

d: HWC agreed

The purpose ot th& 1997 cghtract is not dispute
to “update and recertify existing [DFY] Crisis
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Management/Physical Reétraint Eiainers in the techniques

enccmpassed in the ﬂggiig Witgigﬁgg program.” To that end, the

agreement provided tha% HWC wo{id perform twelve days of training

to DFY trailners. The DFY traiifrs would then train the rest of

DFY’s staff in HWC’s methods. Contemplating that the DFY

trainers would need t@éutilizefﬂwcfs materials in training the

rest of the Division staff, the 1997 contract acknowledged that
“[DFY] has the right té r@prod{@% all training materials.”
HWC’ s argument th;t the lié@nge tm'cmpy its materials

expired after 120 daysconflic:s with the @gr@@m@ntfs purpose.

nt shall commence

While the 1997 cmntrac% states that the “agreeme
May 1, 1997 and end Au%ust 3133;99?§ﬁ there is nothing in the
contract that expressl? indicafés that this provision governs the

duration of the 1icensé to COp{;HWCFS materials. Indeed, from

the four corners of th% agreeméﬂt; 1t 1s not at all certain that

the parties intended that DFYFEfrights to copy HWC’'s materials

terminate so quickly. EHWC plaiﬁly knew that it was training

trainers who, if they were to ;iain the rest of DFY’s staff,

would need to copy HWC!s materi%lsa The provision allowing use

of HWC’s materials 1is énclear %ﬁ its face aS t® whether 1t was

meant to end with the %greemené; or whether 1t was meant to

12
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ended to allow for further training of DFY staff.

We are equally unpersuaded that the 1997 contract granted a
perpetual license. There is no indication from the contract that
the license to copy HWC’s materials was meant to be perpetual.
And under New York law, “l[clontracts which are vague as to their
duration generally will not be construed to provide for perpetual

236 N.Y.S.2d 206,

performance.” K@tQhaméYﬂmH;lLES:ndicateJW¢Mwﬁ-
214 (N.Y. Sup. Ct. 196?)a In the absence of a clear provision,

tual license as a matter

courts are reluctant t% declaré;a perpe

tnc. ,

of law. See Warner-Lambert Pharm. Co. v. John J. Reynolds,

178 F. Supp. 655, 661 (S.D.N.Y. 1959), aff’d, 280 F.2d 197 (2d

Cir. 1960) (per curiaméﬂ Eecaés@ the contract here does not
explicitly grant a peréetual liéensef we do not find that it did
SO.

After rejecting b;th partiés* arguments and finding no

plausible alternative %ithin tfé four corners of the document, we

conclude that the 1997 contract is ambiguous as to the duration

of the license. This leaves usg two choices. “We may resolve

[the] ambiguity if there;is no extrinsic evidence to

support one party’s inéerpr@tafimn of the ambiguous language ox

1f the extrinsic @Vidﬁéﬂ@-i% Sii@neﬂgid@d that no reasonable
factfinder could decid% cmntraé? to one party’s interpretation.
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., 303 F.3d at 433 (inte

Or, we may remand for %he tria;;cmurt to cmnﬁider'and welgh

extrinsic evidence to %etermin%ﬁwhat the

parties intended.”

rks and citation

rnal quotation ma

omitted). We choose téé latte;;

- The extrinsic evi%ence”préé@ntly in the record does not
answer the question. HWC points out that when it provided

retraining in 1997, itérﬁguireijﬁach Division trainer to sign a

cmﬁtract acknmwledging%that hi%fher certification expired after

One?yeark This eviden%e wﬂuld?éuppmrt a finding

grant@d under the 1997 contract was of a m@reflimit@d duration.

The evidentiary record, however, is 1nc¢m}1@t ------ Because further

fact%finding 18 n@C@SSéryf we E;mand the cmwyrlﬁht claim to the

diﬁtzict court for fur?h@r prﬁgéedinfg consistent with this

opinion.-

‘Market for

IIzﬁ Plaintiffs H
Antltruﬁt Puryﬁﬂ.ﬁ.

ed to @ Fi1ne t h peo

?HWC claims that OCFS, 1in cooperation with Cornell, has

cenSpired to create a_éanmpﬂlyéin'the mafkgt~fﬁr “training

e

2 Because the district court
the state defendants’ ;leventhﬁgwendm@nt lmmunlty defenses, and
because the Eleventh Amendment would not, in any event, bar suit
against OCFS officials and empéhy@es sued in their official

capacity for 1njunct1v“ relief, ta D. v. Bloomberg, 331

F.3d 261, 287 (2d Cir. 2003),

that the license

:ed t@ reach this 155ue#w.f

o Lt et b g B L 308 et | e
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services to private child care providers located within the State

of New York” by withholding approval of supervised facilities

that do not use the TCI methad;;'HWC alleges that HCC was

complicit in this arrangement because, after HWC trained HCC's

staff in 2001, HWC discovered ihat_cm@ of HCC’ s training

coordinators “appearedéin TC“fsftraining manual and video

§&

ii?&strating HWC’s proprietary methods.

For a monopoly claim “[t]o survive a Rule 12(b) (6) motion to
dismiss, an alleged pr?duct m&éket must bear a rational relation

to the methodology couéts prescribe to define a market for

antitrust purposes -- analysis of the interchangeability of use

%hdF and it must be plausible.”

or the crmggmelastiCité of dem

Exxon Corp.

Todd v. , 275 F.3d 191, 200 (2d Cir. 2001) (internal

quotation marks and ci%atimn mﬂitted)“ “[Tlhe reasonable

int%rchangeability of @Se'@r't % cross-elasticity of demand

betw&en the product itéelf and;Substitut@S for 1t” determine

“[tlhe outer boundaries of a product market.” Brown Shoe Co. v.

United States, 370 U.S. 294, 325 (1962). Though “market

definition 1is a deeply%fact#inééngive inquiry [and] courts

[therefore] hesitate to grant motions to'dismisg for failure to

plead a relevant product market,” Todd, 275 F.3d at 199-200,

“lwlhere the plaintiff fails t#define its proposed relevant

15

. e a s




1 market with reference to the ﬁgie of reasonable

lasticity of demand

2 int%rchangeability and cross-el or alleges a

3 proposed relevant markét that clearly does not encompass all

4 intérchangeable substi%ute'prmiucts even when all factual

5 inférenceg are granted in plaintiff’s favor, the relevant market

S 1s legally imsufficien% andfaiébti@n to dismiss may be granted,”

Queen City Pizza, Inc Inc., 124 F.3d 430, 436

. V. Domino’s Pizza,

3 (3d Cir. 1997). Here we find hat plaintiffsf proposed relevant
9 market does not encompass all interchangeable substitute
10 products. We therefore affirm the district.cmurtﬁs dismissal of
11 the antitrust claims.

12 HWC contends that the rele

svant market for our analysis here

13 is the market for “restraint training services to private child

14 éfpr@viders lmcatedgwithin ih@ State of New York.” This

15 definition is too narr%w* HWC has failed to show how the market

16 for restraint training§Servic&éﬁ;gmggiiiwg;r@ﬁgquidﬁgg is any

17 different from the larger market for regtraintftraining services

18 to other businesses, agencies, and organizations.

s th%ﬁ one product 1s roughly

19 “Interchangeability implie

20 equivalent to another imr the fge to which it 1s put. . . .”

, 124 F.3d a% %37-(iéternal quotation marks and

22 citation omitted) . Plaintiffs do not contest that Handle With

_;16
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Care 1s marketed to anﬁ utiliz;d by various organizations,

institutions, and agenkieséthatfare not child care providers.

Indeed, plaintiffs readily admit in their complaint that they

compete for such contracts on a “national and international”

basis. The unifying cgaraétﬁriStic of this market is that each
purchaser needs to resiraiﬁ iﬁ%ividualsf not just children.
Because “the reagénable iﬁterchangeability of use

between the product it%elf andeubStitut@S for it” determines

“[tlhe outer b@undarieé of a p?@duct market,” it is apparent that

the proper market here is the large
training services to b@sinessesg agencies, and organizations with
the need to safely res?rain individuals of all ages, not the more

aint services.

Brown Shoe, 370

il

sty

limited market for child re

U.S. at 325. As the district court noted, the larger market

includes social service agencies, law enforcement agencies,

correctional facilities, educational facilities, and even

airlines.

Furthermore, we r%j%ct HW§7
child care providers ib New YO?R must have OCFS approval in order

cialized, 1t stated a

to operate, and thus that th@:?érk@t 18 spe

plauﬁible'digérete relévant m&ﬁketﬁ The relevant inguiry is not

whether a private child care p évider may reasonably use both

 17
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approved and nmnmapprgied OCFS methods interchangeably, but
whether private child care prmﬁiders in general might use such

/7, 124 F.3d at 438.

products interchangeably. SeaoueenC1t_
HWC’s proposed relevant market“clearly dm@s not encompass all
interchangeable substitute products even when all factual
inferences are granted in plaintiff’s favor.” Id. at 436. We
thus agree with the district court that the “Plaintiffs have not
offered any theoretically reasonable explanation for restricting

the product market to child care providers that require OCFS

appfOValf or provided % sufflcl;nt factual predicate to support

an inference that OCFS%enjmys ----- ny Subgtantlal market power in the

broader market for rﬁséraint S%iViC@SEH Plaintiffs’ proposed

market is therefore 1e%a11y in{afficient'and dismissal of the

For the foregoing reasons,

- HWC argues that the dlstrlct court exceeded its allowable
dlSCf@thn in dlgmlsslng thelr}yntltrust claims with prejudice,
as opposed to allowing HWC to amend their complaint. Given the
nature of the claims, K@pl@adlﬁﬁ would be futile; HWC offers no
plausible argument as to how the failure to plead a relevant
market could be 3ect1¢1@d through an amended complaint. See

Patane v. Clark, 508 F '3d 106, 113 n.6 (2d Cir. 2007) (per
curiam) . ; e
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