UNITED STATES DISRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X

ELIOT I. BERNSTEIN, et al.,

Plaintiffs,
-against-
APPELLATE DIVISION, FIRST
DEPARTMENT DEPARTMENTAL
DISCIPLINARY COMMITTEE, ef. af.,

Defendants.
X

07-cv-9599

NOTICE OF MOTION

PLEASE TAKE NOTICE that upon the accompanying affirmation and the exhibits, Pro Se

Plaintiff Eliot Ivan Bernstein will move this Court before the Honorable Judge. Shira A

Scheindlin, United States District Judge, at the United States Courthouse, 500 Peari Street, New

York, New York 10007, at a date and time to be determined by the Court, for an order:

(1) striking the pleadings of Defendants pursuant to Rule 12 (f) of the federal Rules of

Civil Procedure, interalia, reopening the herein case;

(2) granting a new trial pursuant to Rule 59, Fed R Civ.P;

(3)for such other relief as

Court may find just and proper.




Dated: Boca Raton, FL. \ 5 542{’{

February 28, 2013

rnStem
“4‘h St.
e a Raton, FI. 33434

/ ) 245-8588
To: 4 Defendants

Office of the NYS Attorney General
120 Broadway, 24th floor
New York, New York 10271-0332

and

/ APPELLATE DIVISION, FIRST DEPARTMENT DEPARTMENTAL
DISCTIPLINARY COMMITTEE, et. al., Defendants
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APPELLATE DIVISION. FIRST
DEPARTMENT DEPARTMENTAL
DISCIPLINARY COMMITTEE., et al,
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X
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AFFIRMATION

I, Eliot 1. Bernstein, make the following affirmation under penalties of perjury:

I, Eliot I. Bernstein, am the pro se plaintiff in the above entitled action, and respectfully move

this court to issue an order

1. striking the filings of defendants and reopen case pursuant to Rule 12(f), Fed R.Civ.P

2. granting a new trial pursuant to Rule 59, Fed R.Civ.P.

The reasons why 1 am entitled to the relief I seek are the following:

L INTRODUCTION

1. On April 14, 2011, members of the AG’s office and the Governor’s office admitted to

Plamtiff that they were conflicted with acting in this L.awsuit and needed to seek

independent representative counsel to represent them and they could not represent any

defendants in any way in these matters as illustrated in Exhibit 1. The AG stated that







L2

mvestigating Attorney at Law misconduct complaints and who failed to follow Rules,
Regulations and Law in handling of the Public Officials” complaints and for Aiding and
Abetting the other Attorneys at Law Defendants who are charged with the Theft of

Intellectual Properties from Plaintiff.

On October 28, 2007°, Christine C. Anderson, Esq., a New York Supreme Court
Disciplinary Department Attorney filed a “Whistleblower” lawsuit in the US District

Court SDNY and on January 11, 2008'° she filed an Amended Complaint.

On December 12, 2007"!, Plaintiff filed a RICO case in the US District Court and on May
09, 2008'% an Amended Complaint with predicate acts that include, but are not limited to,
Theft of Intellectual Properties and Obstruction of Justice and Attempted Murder Via a

Car Bombing of PlaintifT.

. Plaintiff filed this RICO and ANTRITRUST Lawsuit with a request to the Court to be

“Legally Related” to Whistleblower Christine C. Anderson’s lawsuit, which then became
“legally related” by The Honorable Shira A. Scheindlin to Plaintift’s RICO and the

following other public office corruption cases:







begun working on defense strategies with other DEFENDANTS 1LLEGALLY Acting in
Conflicted as Counsel in these matters, whom they CC on the Letter to this Court,
including but not limited to Defendant Proskauer Rose and Defendant Foley and Tardner,
two of the main Defendants in the Intellectual Property crimes alleged. These initial
Conflicts led to Obstruction of both this Lawsuit and a Derailing of the Public Office
complaints filed with the AG, all achieved through a web of Conflicts of Interest,
violations of, Public Office Rules and Regulations, Attorney Conduct Codes and State

and Federal Law.

That on March 05, 2008" Plaintiff filed opposition to the Attorney General representing
the New York State Defendants with this Court due to the Conflicts with acting as
counsel to the State Defendants and simultaneously handling complaints of Felony
Misconduct by these same Public Officials/State Defendants filed with their offices by

Plaintift and other conflicts discovered.

8. That on March 07, 2008, this Court ruled and stated the following,

By letter to the Court dated March 5, 2008, platntiffs request that
the Court investigate whether the Attorney (General for the State of

New York suffers from conflicts of interest that prevent him from




representing certain defendants (the "State Defendants") in this
matter. Plaintiffs suggest that the Attorney General is conflicted
because they requested that he investigate the allegations
underlying this action and because they believe he will be called
upon to investigate related allegations as they are exposed. I have
considered plaintiffs' request and have determined that the
Attorney General does not face an improper conflict of interest in

representing the State Defendants. If, however, the Attorney

General concludes that an investigation of defendants is

warranted, then independent counsel would be required.”

9. On May 09, 2008 Plaintiff filed an Amended Complaint approved by this Court naming
the “Office of the Attorney General of the State of New York” and “Eliot Spitzer, in his
Official and Individual capacities, as both former Attorney General for the State of New
York, and, as former Governor of the State of New York™ as Defendants in the Iviewit
RICO & ANTITRUST Lawsuit. The allegations against the AG are for their part in
Aiding and Abetting RICO activities through Obstruction of Justice caused by Conflicts
of Interest and more. All of these ILLEGAL acts combined to deny due process and
procedure from the minute the AG began ILLEGALLY representing the State
Defendants in conflict to effectuate a Fraud on the Court and on Plaintiff and further

MISAPPROPRIATING PUBLIC FUNDS for Personal and Professional representations




10.

11.

to do so. The AG’s office upon representing the State Defendants began ILLEGALLY
burying the prior Public Official complaints filed with their offices against the New York
State Defendants they began ILLEGALLY and in Conflict represeniing. The AG began
representing the State Defendants after Plaintiff filed Public Office Complaints with their
offices against the same Defendants and PRIOR to filing this Lawsuit and after taking in

evidence relating to the complaints they were investigating.

That on September 07, 2007, February 09, 2009, June 13, 2009, June 18, 2009 and
November 20, 2010 as illustrated already herein, Plamntiff filed additional Public Office
complaints with both the AG’s office and the Governor’s office. New complaints of
additional Felony misconduct by the AG Cuomo’s Office and those members of the AG’s
office ILLEGALLY representing this Lawsuit or handling the complaints against their
Client Defendants. These Public Office complaints became corruption stalled with the
others, again through a series of ILLEGAL acts by Conflicted Parties designed to stymie
and derail any investigations into the complaints and wholly deny Plaintift Due Process

and Procedure in this Court.

On November 16, 2009”', Whistleblower Christine C. Anderson, Esq. filed a Motion with
this Court to remove the AG due to similar Conflicts of Interest in their ILLEGAL

representation in her case, again causing a Fraud on the Court through Conflicts of

nmmmmm 4 e s LA targ e asases MR Eaa s § ANAAAT AALWLAR RILAALILMAL U] A WAEWENWA WD LIRT WOFTLL G SLAIOGEILT LU BUAS LAUL D LY L L

o1, where the arguments are the same or applicable to our “lggally related” lawsuits.




Interest that Obstruct Justice and 1LLEGALLY Misappropriate Public Funds for the State
Actors’ personal representations. This Court on November 25, 2010** by Order then
rejected Anderson’s Motion without hearing it first because it was filed Pro Se when

apparently she still retained counsel.

12, On September 14, 20107 Christine Anderson filed a Motion to Remove the AG and

Rehear her lawsuit with the Second Circuit court.

13. On July 27, 2012** Plaintiff filed an Emergency Motion with this Court to rehear the
Lawsuit. Despite having admitted Conflicts of Interest and the need to retain
Independent Non-Conflicted counsel for their offices and the 39 plus State Defendants

they IILEGALLY represent, the AG ignored their own Admission of Conflicts and
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and

and



















Quite astonishing 1s that while admitting Conflicts of Interest that have been Obstructing
Justice to deny Plaintiff Due Process rights in this Court and criminal Obstruction of
Justice to the complaints of Public Office Felony Misconduct with their offices, the
Attorney General then further brazenly acts as counsel in these matter without securing
INDEPENDENT NON-CONFLICTED counsel to represent them and continue their
ILLEGAL representation of their State Defendant Clients, as if none of this or the law
mattered. The illegal AG response’’ to the “Emergency Motion” filed by Plaintiff,
acting as both their own counsel and on behalif of the 39 Plus State Defendants, both
personally and professionally, is again an illegal Fraud on the Court that denies Plaintiff
Fair and Impartial Due Process under Law through conflicts, which have Obstructed
Justice since the moment this Lawsuit was filed and the AG began [LLEGAL

representations, wholly prejudicing this Lawsuit and Plaintiff.

19. This Court has Erred greatly in accepting such CONFLICTED AND ILLEGAL
PLEADINGS by the New York Attorney General both past and present and this Court
must now strike all ILLEGAL representations by Defendant New York Attorney General
and rehear the case free of these Frauds on the Court that have Obstructed Justice caused
by Conflicts and Violations of State and Federal Law, Attorney Conduct Codes, Judicial

Cannons and Public Office Rules and Regulations, all which have denied Plaintiff Due

1 August 14, 2012 “STATE DEFENDANTS' MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFF
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21.

Defendants were not guilty of the alleged crimes by Plaintiff there would have been no
Conflicts of Interest or violations of Public Offices, Attorney Conduct Codes, Judicial
Canons and State and Federal Law to deny due process and procedure, thus severely

prejudicing Plaintiff through Criminal Misconduct.

THESE NEW AND SHOCKING ADMITTED AND ACKNOWLEDGED CONFLICTS
OF INTEREST and VOLUNTARY DISQUALIFICATIONS AS COUNSEL in this
RICO Lawsuit and in handling the Criminal Complaints filed at the Attorney General’s
offices is a game changer in this RICO Lawsuit as it opens the door for a fairer playing
field. The Admission of the Conflicts, Disqualification from Representation in this
Lawsuit and Disqualification from handling CRIMINAL COMPLAINTS by the new
Schneiderman Administration invalidates all prior filings by ALL New York State
Defendants ILLEGALLY tendered in Conflict by the AG and cause this Court to rehear
the case from the beginning free of conflicts and prejudice, with each State Defendant
having proper counsel to submit their pleadings and allow for the relevant criminal
complaints to be investigated prior to or in conjunction with the rehearing. All prior
ILLEGAL and VEXATIOUS filings in this Court by Defendant the New York Attorney
General on behalf of their State Defendant clients and in their own defense serve only as
Prima Facie evidence for Criminal Investigators and this Court of further evidence of
Fraud on the Court by Officials of the Court, Obstruction of Justice, Violations of Public

Office Rules and Regulations and State and Federal Law.







TLLEGALLY REPRESENTING STATE ACTORS/DEFENDANTS in both the US
District Court for the Southern District of New York and the Second Circuit Court of
Appeals. Anderson filed to remove the Attorney General from her Whistleblower
Lawsuit for ILLEGAL Conflicts of Interest and other Violations of Attorney Conduct
Codes, Public Office Rules & Regulations and State & Federal Law, illustrating a further

Pattern and Practice of Public Corruption designed to evade prosecution.

24 In particular, Anderson claims in her Motion,

Ongoing Conflict of Interest

Representation by the New York Attorney General’s office in the
pending appeal continues the improper prejudice against plaintiff.
Furthermore, not only did the Attorney General’s representation of
the defendants unduly prejudice the plaintiff, but it also raised
serious conflict of interest 1ssues with respect to the defendants
themselves. To protect their own rights, each of the defendants had
to have their own attorneys in order to permit them to cross claim
or make admissions, including their own right to protect their own
individual rights in this appeal. Under New York State and federal
conflict of interest rules, each of the defendants must be free to
undertake these independent actions. To do so, they must have
their own counsel. (See NYS Code of Professional Conduct
Cannon 5 Conflict of Interest Rules. [15]) The Attorney General as
a state attorney is bound by these rules as well. [10]

This constitutes New York State law, and the attorney who violates
these safeguards must be immediately removed from the case.
Further, should the defendants seek to waive the conflicts they
would have to submit an affidavit to that effect to the court.
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this Lawsuit. The Admission and Disqualification of the AG breaks down one of main
contlicts in the WALL OF FELONY OBSTRUCTIONS perverting this Lawsuit from
day one from Fair and Impartial Due Process under Law and wholly denying lawfut due
process and procedure to Plaintiff. Prior to the Admission by Rogers of conflicts
precluding the AG from representing Defendants in these matters, both New York
Attorney Generals Spitzer and Cuomo, tlagrantly and with SCIENTER violated Conflict
of Interest Rules, Public Office Rules and Law to deny Plaintiff due process through
ILLEGAL legal representation and ILLEGAL use of Public Funds to derail Plaintitf’s
rights. These OBSTRUCTIONS occurred with the biessing and APPROVAL FROM
MEMBERS OF THE COURTS who allowed the AG to operate in the Courts in conflict,
knowing of the illegality, all in Violation after Violation of Law and this Court must now

put an end to these perversions of Justice.

1. ARGUMENT
A. Strike the filings of Defendants and reopen case

1. Relevant Law

Fed. R. Civ. P. 12(f) provides that, upon motion, the court may order stricken from a
pleading an insufficient defense or an immaterial matter. However, a court will not exercise its
discretion under the rule to strike a pleading unless the matter sought to be omitted has no

possible relationship to the controversy, may confuse the issues, or otherwise prejudice a party.




Charles R. Reyher vs. Transworld Airlines, Inc., 881 F. Supp. 574 (U.S. Dist. 1995). A three-part
test determines whether a Rule 12(f) motion will be granted in district:

First, there may be no question of fact which might allow the

defense to succeed. .. Second, there may be no substantial question

of law, a resolution of which could aliow the defense to

succeed.... Third, [the] plaintiff must show that it is prejudiced by
inclusion of the defense.

County vanlines Inc. v. Experian Infor Solutions, Inc., 205 F R.D. 148, 153 (S D.N.Y. 2002)
(quoting SEC v. Toomey, 866 F. Supp. 719, 722 (S.D.N.Y. 1992)) (alteration in original)

1t has been held “prejudice is presumed when counsel is burdened by an actual conflict of
interest. This presumption is fairly rigid. Moreover, once the defendant establishes that there was
an actual conflict, he need not prove prejudice, but simply that a lapse in representation resulted
from the conflict. To prove a lapse in representation, a defendant must demonstrate that some
plausible alternative defense strategy or tactic might have been pursued, and that the alternative
defense was inherently in conflict with or not undertaken due to the attorney's other loyalties or
interests.” Uniles States of America v. Michael Malpiedi and others, 62 F 3d 465 (U.S. App.
1995)

2. Discussion

The defendants have admitted the contflict of interest. When there is conflict of interest

prejudice is presumed. All the pleadings filed under conflict of interest prejudice the Plaintiff,

Hence the court should strike all pleadings of Defendants and reopen the case.

B. Granting a new trial




1. Relevant Law
Because of the unique perspective of the trial judge, the decision as to whether to grant a
new trial is committed to the court's sound discretion and will be reversed only for a clear abuse
of that discretion. Kempner Mobile Electronics, [nc. v. Southwestern Bell Mobile Systems, 428
F.3d 706, 716 (7th Cir. 2005); Latino v. Kaizer, 58 F.3d 310, 314 (7th Cir. 1995).
Fed R.Civ.P. 59 does not list the grounds for which a new trial may be granted. (Wright §
95). In federal courts, common law must be looked to in determining the available grounds. Of
the numerous grounds justifying a grant of new trial, one is that the "interests of justice" require
a new trial. See e.g., Fort Howard Paper Co. v. Standard Havens, Inc., 901 F.2d 1373, 1379 (7th
Cir. 1990) (affirming grant of new trial after a three-week jury trial). Among the grounds cited
for seeking new trials are the following;
(1) Irregularity of the proceedings;
(2) Misconduct of jury;
(3) Accident or surprise;
(4) Newly discovered evidence;
(6) Insufficient evidence;
(6) Verdict against law;
(7) Error in law;
(8) Excessive or Inadequate damages.
In ruling on a motion for a new trial, "the judge may consider the credibility of the

witnesses, the weight of the evidence, and any other matter which justice requires." Spanish




Action Committee of Chicago V. City of Chicago, 766 ¥.2d 315, 321 (7 Cir. 1985). Moreover, the

judge can order a new trial sua sponte. Rule 59(d), Fed R.Civ.P.

A key question is whether a new trial should be granted to avoid a miscarriage of justice.
See Beckman v. Mayo F'oundation, 804 F .2d 435, 439 (8th Cir.1986) ("The district court can
only disturb a jury verdict to prevent a miscarriage of justice.").

A court has broad discretion in considering a Rule 59(¢) motion. Hagerman v. Yukon
Fnergy Corp., 839 F.2d 407, 413 (8th Cir.), cert. denied, 488 U.S. 820 (1988). Rule 59(¢) was
adopted to clarify that "the district court possesses the power to rectify its own mistakes in the
period immediately following the entry of judgment." White v. New Hampshire Dep't of
Fmployment Sec., 455 U.S. 445, 450 (1982) (internal quotations omitted). A Rule 59(e) motion
may be granted to correct a manifest error of law or fact, or to consider newly discovered
evidence. See Hagerman, 890 F 2d at 414.

The granting of a new trial is within the discretion of the district count. Larson v. Farmers
Cooperative Llevator of Buffalo Center, 211 F 3d 1089, 1095 (8th Cir. 2000). A new trial should
be granted "if the verdict is against the weight of the evidence and if allowing it to stand would
result in a miscarriage of justice." Manus v. Amfirican Airlines, Inc., 314 F 3d 968, 973 (8th Cir.
2003).

Although the issue is rarely raised, the district courts' grants of motions for new trials

have been repeatedly affirmed. E.g., General Foam Fabricators, Inc. v. Terneco Chemicals,




Inc., 695 F.2d 281, 288 (7th Gir. 1982); Juneau Square Corp. v. First Wisconsin Nat. Bank of
Milwaukee, 624 F.2d 798, 809 (7th Cir. 1980).
2. Discussion
In this action, Plaintiff was confronted with an unquestionably unfair set of
circumstances. Plaintiff filed his complaint against defendants, who, although employed by the
State of New York, were ultimately sued in both their individual and professional capacities, as
their ILLEGAL actions personally have no immunity. These Defendants in turn were
ILLEGALLY defended by the New York State Attorney General both personally and
professionally “free of charge.” Thus, while the Plaintift charged the Defendants with serious
violations of law, the Attorney General stood betfore the court defending these very same actions
and blocking any investigations into the criminal allegations against their Client State
Defendants and others filed with their offices, thus creating a shield to prosecution criminally
and civilly’”. This arrangement seriously prejudiced the Plaintiff, as the Court could and likely
did conclude that the State Of New Y ork supported fully the conduct of the State Defendants.
Furthermore, not only did the Attorney General's representation of the State Defendants
unduly prejudice the Plaintiff, but it also raised serious Conflict of Interest issues with respect to
the Defendants themselves. To protect their own rights, each of the Defendants had to have two
of their own Attorneys at Law, one personally and one professionally, in order to permit them to

cross claim or make admissions. The Attorney General has accepted the Conflict of Interest.
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The Attorney General not only advises the Executive Branch of State government, but
also defends actions and proceedings on behalf of the State government and represents all the
named State Defendants, including their own offices and members of their offices. All State
Deftendants clearly are in conflict with each other, especially in their individual capacities.
Without question, the Attorney General violated its ethical rules and the public trust in
undertaking to represent all of the State Defendants both personally and professionally in conflict
and violation of law, including their conflicted self representation.

The involvement of the New York Attorney General in refuting Plaintiff's allegations,
which involved serious violations of Federal and State Law and ethical Rules and Regulations,

and in presenting the case of each State Defendant, denied Plaintiff's due process and equal

pféte ion guarantees, and right to a fair and impartial trial. See Suyvder v. Massachuseits, 291

10¥(1934) ("If a practice or rule offends some principle of justice so rooted in the traditions
and conscience of our people as to be ranked as fundamental") and Eldridge v. Wlillams, 424
U.S. 319335 (1974)

The Attorney General is a publicly funded arm of the State. It was conflicted from the
outset of this case because it could not possibly defend any of the State Defendants and
investigate them simultaneously without setting up a China Wall, getting Conflict Waivers (if
they could be obtained) and calling in a special prosecutor to investigate their State Defendant
Clients. The actions of the Attorney General here confused, misled and confounded the court

creating a Fraud on the Court and more.























































