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Bankruptcy judge O Ks Dreier trustee’s fraudulent-transfer claim s

The Chapter 11 trustee for convicted fraudster M arc Dreier’s law  firm  can continue to press fraudulent-transfer 

claim s against three hedge funds that allegedly knew  or should have know n they received m oney from  the now -

disbarred law yer’s Ponzi schem e.

Judge M artin Glenn of the U.S. Bankruptcy Court for the Southern District of New  York rejected the bulk of a 

defense m otion to dism iss the case. He held that the trustee can m ove past the pleading stage w ith her efforts to 

recover m ore than $16 m illion in pre-petition transfers m ade to the hedge fund defendants.

Dreier started his Ponzi schem e in 2004, selling fake notes to hedge funds in the nam e of a New  York real estate 

developm ent com pany.

The $400 m illion schem e unraveled four years later w hen Dreier w as arrested in Canada for im personating another 

client in an effort to raise additional m oney to conceal the schem e.

Dreier’s firm , Dreier LLP, subsequently w as forced into bankruptcy, and Sheila Gow an w as appointed as its Chapter 

11 trustee. 

Dreier him self later becam e the subject of an involuntary Chapter 7 bankruptcy proceeding. He is serving a 20-year 

prison sentence after pleading guilty in M ay 2009 to charges of securities fraud, m oney laundering, w ire fraud and 

conspiracy.

The sentence included a civil forfeiture order requiring Dreier to forfeit his personal assets and the assets of Dreier 

LLP, the opinion said.

The Chapter 11 trustee filed several adversary proceedings against hedge funds that purchased the bogus notes.

The suits seek to avoid and recover pre-petition transfers to funds that w ere repaid their principal w ith interest.

In a case against Patriot Group LLC, W ashington Special O pportunity Fund LLC and W ashington Special O pportunity 

Fund Inc., the trustee has raised claim s of actual and constructive fraudulent conveyances under both federal and 

New  York law  to recover m ore than $16.6 m illion in pre-petition transfers.

The com plaint alleges the defendants knew  or should have know n they received the transfers as part of Dreier’s 

Ponzi schem e, the opinion said.

The defendants m oved to have the case dism issed.

They argued avoidance and recovery of the transfers are not possible because the forfeiture order divested the 

Dreier LLP estate of any interest in the funds. They also claim ed they w ere innocent victim s of Dreier’s Ponzi 

schem e.

Federal prosecutors from  the Southern District of New  York have said they do not believe the forfeiture order 

applied to funds transferred before the order w as entered, according to the opinion.

Judge Glenn concluded that only funds held by Dreier LLP at the tim e the court issued the order w ere forfeited to 

the governm ent. The order did not bar the trustee from  seeking avoidance recovery of the funds that w ere once in 

the law  firm ’s account, nor did it prohibit avoidance of funds transferred to the defendants before the court issued 

the order, he said.

Judge Glenn then ruled that the trustee could proceed w ith her actual-fraudulent-conveyance claim s under both the 

Bankruptcy Code and New  York’s Debtor & Creditor Law .

According to the opinion, courts have “uniform ly recognized a presum ption of actual intent to defraud on the part of 

the transferor in the context of a Ponzi schem e.” Therefore, it is presum ed that Dreier acted w ith fraudulent intent, 

Judge Glenn said. 

As such, the trustee alleged sufficient facts to support the actual-fraudulent-conveyance claim s under both federal 

and state law , the judge found.

In reaching this conclusion, Judge Glenn further held that a claim  under N.Y. Debt & Cred. Law  § 276 requires a 

fraudulent intent only on the part of the transferor. Fraudulent intent on the part of the transferee is not required, 

he said.
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The judge also ruled that the trustee could continue to press claim s for constructive fraudulent conveyance under 

both the Bankruptcy Code and N.Y. Debt & Cred. Law  §§ 273, 274 and 275, but only for am ounts transferred to the 

defendants in excess of their principal.

The constructive-fraud claim  for principal has been extinguished by repaym ent of the principal to the defendants 

because the defendants gave, and the debtor received, reasonably equivalent value for those transfers, the opinion 

said.

But the court said the trustee could still seek to recover interest paid to the defendants under a theory that the 

defendants did not provide reasonably equivalent value for those am ounts.

Attorneys:

Trustee: How ard D. Ressler, Diam ond M cCarthy LLP, New  York

Defendants: Em il A. Kleinhaus and Harold S. Novikoff, W achtell Lipton Rosen & Katz, New  York

In re Dreier LLP, No. 09-15051; Gowan v. Patriot Group LLC et al., Adv. No. 10-03524, 2011 W L 2412581 (Bankr. 

S.D.N.Y. June 16, 2011).

(Reporting by Chip Giam brone, W estlaw  Journal Bankruptcy)

Register or log in to comment.

©  2011 THO M SO N REUTERS

CONTACT US PRIVACY POLICY TERMS OF USE COPYRIGHT SITE MAP

Page 2 of 2Bankruptcy judge OKs Dreier trustee’s fraudulent-transfer claims

7/12/2011http://newsandinsight.thomsonreuters.com/Bankruptcy/Insight/2011/07_-_July/Bankruptcy...


