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W ith a fresh legal victory in hand, BankAtlantic Bancorp is seeking sanctions against the 
securities class action law firm s that sued it.

In April, U.S. District Judge Ursula Ungaro overturned a jury verdict from  last year and 
ruled in favor of the Fort Lauderdale-based bank holding com pany (NYSE: BBX). Although 
the jury found that bank executives m ade m isleading statem ents, the judge said there was 
not sufficient evidence to prove those statem ents caused dam ages to shareholders.

On May 5, BankAtlantic Bancorp and its attorney, Eugene Stearns of Stearns Weaver 
Miller Weissler Alhadeff & Sitterson, P.A. in Miam i, filed a m otion for sanctions against 
lead plaintiffs State-Boston Retirem ent System  and Erie County Em ployees Retirem ent 
System  and their attorneys, New York-based Labaton Sucharow LLP and New York-based 
Barroway Topaz Kessler Meltzer & Check LLP. If the bank is successful, it could m ake the 
plaintiffs’ attorneys pay its legal fees, which run into the m illions of dollars.

Stearns argued that the entire case was frivolous because the plaintiffs had no grounds to 
m ake their claim s, and they used false testim ony from  form er BankAtlantic em ployees that 
were initially included as confidential witnesses.

W hen the lawsuit was filed in 2007, the claim s included insider trading against BankAtlantic 
Bancorp Chairm an and CEO Alan Levan and Vice Chairm an John Abdo, as well as claim s 
of accounting fraud and loan loss reserve m isstatem ents. Those claim s were tossed during 
the sum m ary judgm ent phase. Stearns said the plaintiffs had no evidence to bring them .

Ungaro initially dism issed the class action lawsuit because the allegations by confidential 
form er BankAtlantic em ployees were not specific enough. The plaintiffs refiled the com plaint 
with m ore detailed allegations, and the judge allowed it to continue. None of those form er 
em ployees testified at the trial last year.
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After discovering the identity of those em ployees and reviewing their interview transcripts, 
BankAtlantic determ ined that m uch of the testim ony attributed to them  in the plaintiffs’ 
com plaint was false, according to the m otion for sanctions. In one case, a form er 
BankAtlantic em ployee was working in the sm all business lending departm ent, not the 
com m ercial loan division, which was the focus of the case. Som e statem ents attributed to 
form er em ployees in the com plaint appeared to contradict their statem ents to investigators, 
according to the m otion for sanctions.

“It is quite stunning that lawyers who use the word fraud so frequently to describe the 
people they sue would them selves utilize fraud in the hopes of finding it,” Stearns wrote in 
his m otion for sanctions. “W e now know that virtually all of the m aterial facts attributed to 
the confidential witnesses are untrue, and that plaintiffs should have known they were 
untrue at that tim e.”

Mark Arisohn, the lead attorney in the case for Labaton Sucharow, said he would file the 
opposition to the sanctions m otions by Monday. The next step for the plaintiffs is to appeal 
the judgm ent.

Stearns also said the plaintiffs’ claim s that BankAtlantic m ade false statem ents about its loan 
portfolio were baseless because the com pany’s Securities and Exchange Com m ission filings 
m ade it clear that a downturn in the Florida real estate m arket would cause significant 
losses for the bank. That’s just what happened, and those public disclosures were accurate, 
he said.

“Although defendants now have a final judgm ent in their favor, it does little to am eliorate 
the m assive costs, financial and otherwise, caused by claim s and allegations of fraud that 
were them selves a product of fraud,” Stearns said in his m otion for sanctions. “The dam age 
they caused continues, as does the doubt they falsely created. During the years these false 
claim s were pending, the banking system  as a whole teetered on the verge of collapse, as 
unem ploym ent reached staggering levels and property values plum m eted. Bancorp was 
com pelled to raise equity capital to offset a continuing hem orrhage of loan losses caused by 
these econom ic events. The litigation costs and adverse publicity increased the cost of that 
capital significantly. Now, finally, is the tim e for plaintiffs to answer for their behavior.”

Not long after winning the ruling, BankAtlantic Bancorp announced a stock offering that will 
begin Thursday.
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