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Free: Proposed Rule Changes Would Enhance Diversity of N.Y.
High Court Candidates, Legal Observers Say

Joel Stashenko

07-27-2009

ALBANY - A seemingly modest change in how people can express interest in becoming a
judge on the Court of Appeals could encourage more candidates to come forward,
advancing the Commission on Judicial Nomination’s goal of broadening the applicant pool
for openings on the state’s highest court, commission members and past applicants say.

Among the changes proposed by the commission is the introduction of a two-tiered
application process that would allow interested parties initially to submit a resume and a
new short-form questionnaire.

Read the current rules of the commission, the proposed rules, the redline and
the press release announcing the changes.

Interview candidates would then be required to fill out the full commission questionnaire,
which past applicants agree is an onerous, time-consuming task.

"It is formidable," said Judith S. Kaye, the former chief judge who spent 25 years on the
Court and now chairs the nominating commission. "It took me a week [in 2007], and it
was my third round doing it."

The proposed change is included in new rules proposed by the commission that Ms. Kaye
says will generate a larger, more diverse list of applicants from which to nominate to the
governor future members of the Court of Appeals.

The commission is responding to criticism it received for submitting an all-male list—with
only one black—of seven candidates to Governor David A. Paterson last December to fill
the opening created by the retirement of Ms. Kaye, now of counsel to Skadden, Arps,
Slate, Meagher & Flom.
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Mr. Paterson called the list's composition an "injustice," but conceded he was bound
legally to pick one of the candidates as chief judge (NYLJ, Dec. 4, 2008).

Mr. Paterson selected Jonathan Lippman from the list while calling for greater sensitivity
to diversity by the commission and in the state judiciary in general (NYLJ, Jan. 14).

Other proposed changes include enhanced outreach to bar associations, law schools and
other groups when seats on the Court open and the explicit declaration that the
commission is committed to advancing diversity as it solicits, screens and interviews
candidates. (NYLJ, July 21).

How the Rules Would Change
Current: No explicit declaration against discrimination or for diversity.
Proposed: Explicit statement barring discrimination and a commitment to considering
nominees "who reflect the diversity of New York's communities including, but not limited
to, diversity in race, ethnicity, gender, religion, sexual orientation and geography."

Current: No provision for formation of a search committee.

Proposed: Commission chair may appoint a search committee of commission members to
solicit recommendations.

Current: No specified means of giving notice of impending openings except for a "broadly
disseminated public notice.”

Proposed: Notifications of opens to be disseminated to the media, bar groups and law
schools, as well as posted on the Internet.

Current: No provision for informational meetings.

Proposed: The commission will convene public informational meetings in each of the
Appellate Division's four departments to discuss screening procedures and to hear
comment about the nominating process.

Current: All applicants must complete a detailed full questionnaire.

Proposed: Use of a two-step application process where candidates initially would submit
a resume and answer a short-form questionnaire. If deemed worthy, the candidate would
then submit a full questionnaire.

SOURCE: Commission on Judicial Nomination

A 45-day comment period on the rules is expected to begin next week, with them
scheduled to go into effect in mid-September unless the commission makes revisions
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based on the comments. Neither legislation nor approval by the court system is required.

Barring an unforeseen departure from the Court, any changes to the commission's
procedures would not be applicable until the end of 2012, when Judge Carmen
Beauchamp Ciparick will be forced to step down due to mandatory retirement rules.

Under current rules, anyone interested in joining the Court must submit a full
questionnaire when applying. Ms. Kaye said the commission has received comments in
recent months from potential candidates citing the required questionnaire as a deterrent
to potential applicants.

The recent questionnaire for chief judge, for instance, ran to 19 pages and included 38
broad questions, including an essay question about why the candidate felt he or she was
qualified for the Court.

Other questions asked applicants for the names of every "significant” client they had
represented over the past five years; a list of every fraternal, social or professional group
the applicant has belonged to; a bibliography of scholarly articles or speeches and lectures
they had produced over the previous five years; and a detailed accounting of the state of
their health.

Steven C. Krane, a Proskauer Rose partner and frequent aspirant to the Court, said he has
filed applications five times. He estimated spending as many as 100 hours filling out the
questionnaire the first time, though he said the required updates he filed for subsequent
openings took less time.

"It was a tremendous information-gathering process,” Mr. Krane said in an interview. "Il
could see that to somebody who just wanted to take a shot at applying that it could be a
significant deterrence."

Michael Hutter, an Albany Law School professor and special counsel at Powers & Santola
in Albany, said he found the application "onerous" the five times he applied for the Court,
in part because of what he said was his keen awareness of answering questions
completely and in not making errors. Mr. Hutter said he could see potential nominees
declining to pursue their applications before the commission due to the paperwork.

"If, in fact, after doing all this and spending a couple of days on it and then getting
nothing out of it—not even an interview—people could say, 'The heck with it," Mr. Hutter
said. "l always felt [filling out a questionnaire when initially applying] was kind of absurd."

'Some Good Changes’
The commission's procedures, largely unchanged since its establishment in 1977, were
questioned by Senate Judiciary Committee Chairman John L. Sampson, D-Brooklyn, after

the delivery of the all-male list of candidates to Mr. Paterson in December. At a hearing by
the committee, Mr. Sampson also challenged former commission chair John F. O'Mara
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about why only 17 people applied last year to fill the latest opening (NYLJ, Feb. 4).

Mr. O'Mara said that applications have steadily declined from 2003, when the commission
received 46 applications for an associate judgeship.

Mr. Sampson said he met with Ms. Kaye and the counsel to the commission, Stephen P.
Younger of Patterson Belknap Webb & Tyler, on July 22 to review the proposed new rules
and discuss their effect on expanding the number and diversity of future candidates.

"From what | have seen, there are some good changes in there," Mr. Sampson said.

Mr. Sampson said he hopes to release a report by mid-August on the Commission on
Judicial Nomination based on his committee's hearings. He said the report has been
delayed because of the recent Senate leadership fight and negotiations over legislation to
renew Mayor Michael R. Bloomberg's authority to directly control New York City schools.

Mr. Sampson wondered aloud during his hearings whether the size of the lists sent to the
governor should be expanded as a means of increasing the diversity of the candidate pool.
Current law requires that the commission send seven names to the governor for chief
judge and between three and seven for associate judge positions.

In February, Mr. Sampson said he would support A3866, a bill that would require the
commission to forward to the governor the names of all applicants found well qualified by
the commission. The bill did not advance in either the Assembly or Senate in the regular
2009 session.

Mr. Sampson said that increasing the size of the lists may not be necessary if the
commission’'s plans for greater public notification of openings and a streamlined
application process—"one where an individual can be considered by submitting their
resume," as he put it—are instituted.

He called the commission’s proposed rules "a good step” toward ensuring more diversity
of nominees.

‘Inherently Sound' System

Several individuals and legal groups also praised the proposed rules.

Victor A. Kovner of the Fund for Modern Court said his group found the recent all-male list
"troublesome,” but is confident now that Ms. Kaye is heading the panel that future lists
will be more diverse.

"We urged her and the commission to look hard at the rules, which they have done, so

that the disappointment of last year's report will not reoccur,” Mr. Kovner, of Davis Wright
Tremaine, said in an interview.
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New York City Corporation Counsel Michael A. Cardozo, who was involved in drafting the
statute creating the commission in the late 1970s, said it would be a "very, very bad
mistake" for the Legislature to lift the current limits on the numbers of nominees.

"You want to make it a nominating commission, not a screening commission,” Mr. Cardozo
said in an interview. "The more you narrow the choice, so say seven names versus 11, the
more you are forcing the nominating group to come up with what they see as the very
best....l1 think we want the most highly qualified people to be on our high court.”

Barbara Berger Opotowsky, executive director of the New York City Bar, said her group
thinks the statutory scheme creating the commission is "inherently sound" and that the
proposed changes are sufficient to address the criticism the panel has attracted.

Mr. Sampson, who acquired the title of Democratic "conference leader"” during the
protracted struggle between Democrats and Republicans for control of the Senate, said he
intends to remain as Judiciary Committee chairman despite his new leadership title.

The new rules are posted at nysegov.com/cjn. Comments may be sent to Mr. Younger,
the agency's counsel, at spyounger@pbwt.com.
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