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ON APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW YORK 
CASE 07 Civ. 11196 (SAS) Eliot I. Bernstein, et al. v. Appellate Division First Department, Department Disciplinary Committee et al. 
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PLAINTIFF BERNSTEIN APPELLANT BRIEF

POINT I; DISMISSAL AT THIS STAGE OF LITIGATION WAS INAPPROPRIATE AND CASE SHOULD BE REMANDED

See; Scheuer v Rhodes, et al., US Supreme Court 

For all of the reasons herein, Dismissal of my federal complaint and action by US SDNY Judge Shira Scheindlin on August 08, 2008 prior to any Answer being filed by any defendant, prior to resolving the multiple conflicts within conflicts amongst named defendant parties and the lawyers representing named defendant parties who in some instances are simultaneously acting as lawyers while Defendants, prior to any formal Discovery and perhaps most importantly prior to Discovery from the “related” federal Whistleblower action of former State First Department Discipline Committee staffer Christine Anderson ( hereinafter “Anderson” ) was error under law and established US Supreme Court precedent and this Court must now vacate such Dismissal and remand to an appropriate District Court Judge for further proceedings.

In Scheuer v. Rhodes, US Supreme Court, 416 US 232 ( 1974 ) which I assert is good law with 30 more years of US Supreme Court precedent,  being a federal  civil rights case under 42 USC Sec. 1983 arising out of the actions on the campus of Kent State in Ohio during the turbulent times facing the nation as a result of the Vietnam and related conflicts, the US Supreme Court centered on the primary fundamental question of whether “dismissal at this stage of litigation” was appropriate and answered that dismissal at that stage of litigation was not appropriate without evidence and the opportunity for contested proceedings and remanded the case back to the District Court for further proceedings which is precisely the action that should now be taken by this Court, the US Second Circuit Court of Appeals.

I cite for this Court the important language, inquiries and law of the US Supreme Court in 

Scheuer v Rhodes and the US Supreme Court progeny thereafter as these precise principles apply to my case and all of the grounds used by the US District Court in the Dismissal Order of August 2008 which was “clearly erroneous” and an abuse of discretion and must now be reversed: 

"These cases arise out of the same period of alleged civil disorder on the campus of Kent State University in Ohio during May 1970 which was before us, in another context, in Gilligan v. Morgan, 413 U.S. 1 (1973)
. "   . . . . . . .

"The District Court dismissed the complaints for lack of jurisdiction over the subject matter on the theory that these actions, although in form against the named individuals, were, in substance and effect, against the State of Ohio and thus barred by the Eleventh Amendment. The Court of Appeals affirmed the action of the District Court, agreeing that the suit was in legal effect one against the State of Ohio and, alternatively, that the common-law doctrine of executive immunity barred action [416 U.S. 232, 235] against the state officials who are respondents here. 471 F.2d 430 (1972). We are confronted with the narrow threshold question whether the District Court properly dismissed the complaints. We hold that dismissal was inappropriate at this stage of the litigation and accordingly reverse the judgments and remand for further proceedings. We intimate no view on the merits of the allegations since there is no evidence before us at this stage. " . . . . . . . . . 

“The District Court acted before answers were filed and without any evidence other than the copies of the proclamations issued by respondent Rhodes and brief affidavits of the Adjutant General and his assistant. In dismissing the complaints, the District Court and the Court of Appeals erroneously accepted as a fact the good faith of the Governor, and took judicial notice that "mob rule existed at Kent State University." There was no opportunity afforded petitioners to contest [416 U.S. 232, 250]   the facts assumed in that conclusion. There was no evidence before the courts from which such a finding of good faith could be properly made and, in the circumstances of these cases, such a dispositive conclusion could not be judicially noticed. "  See, Scheuer v Rhodes, 416 US 232 (1974 )

2008 SIXTH CIRCUIT US COURT OF APPEALS: DISCOVERY BEFORE DISMISSAL ON SUBJECT MATTER JURISDICTION:
I respectfully provide to this Court another principle of federal law which I assert applies in my case and is similar to the principles outlined in Scheuer v Rhodes above but I do note that due to time constraints from my health conditions I only quote the language of this 2008 case from an Article Link: 

"In their reply
 to the joint motions to dismiss from the Republicans, the Democrats reminded that 6th Circuit precedent grants discovery before a suit like this can be dismissed on the jurisdictional grounds the Republicans had cited in their motions. 

Under controlling Sixth Circuit precedent, when jurisdictional challenges raise questions of fact that are intertwined with merits questions, the proper course is denial of the motion to dismiss, conduct of discovery in the ordinary course, and consideration of the issues at the appropriate time on summary judgment. And because none of the Defendants has answered an interrogatory or produced a document in response to the Court-ordered discovery on jurisdictional issues, controlling precedent bars the Court from granting their motions. The rule is simple: When a defendant introduces evidence of its own related to the merits, it cannot block the plaintiff from conducting full discovery and still prevail."

Article Link: 

http://emptywheel.firedoglake.com/2008/10/20/mi-republicans-admit-to-illegal-foreclosure-scheme-surrender-to-democrats/
Likewise, as set out herein, under Scheuer and all law thereafter and under the principles of federal law above from this 2008 Michigan Voting Rights case, Dismissal of my complaints and claims at this stage of litigation by the US District Court was improper as Discovery on the Subject Matter jurisdiction and related issues should have been permitted and the Dismissal Order must now be Vacated and the case remanded to an appropriate federal court for further proceedings.
A. FEDERAL JURISDICTION

It is respectfully submitted that the District Court’s Dismissal Order of August 2008 is ripe with conflicts within conflicts, just as the entire case and action before this Court is ripe with conflicts within conflicts which I, Eliot Bernstein, have requested to be corrected and addressed both prior to Dismissal ( See, Amended Complaint Exhibit ___ ) and subsequent to Dismissal by the District Court. 

The Amended Complaint (and Original Complaint filed by P. Stephen Lamont which I do not endorse in total and complete submission ) makes it abundantly clear that Federal Jurisdiction is proper and appropriate in this case and any dismissal predicated on lack of federal jurisdiction is error. 

1. Patents under Article I of the US Constitution

HARRY I. MOATZ, DIRECTOR, OFFICE OF ENROLLMENT AND DISCIPLINE – UNITED STATES PATENT & TRADEMARK OFFICE
Article I makes it ever so clear that the issuance of Patents is a matter for the jurisdiction of the United States under Article I of the US Constitution and since some of the most critical facts and allegations underlying my Amended Complaint P. Stephen Lamont’s Original Complaint involve and allege not only an ongoing conspiracy to deny me as the primary Owner and Inventor of the “Technologies” the rightful use and rights in the Patent of these Technologies, but further alleges fundamental fraud at the United States Patent Office as proclaimed by Harry Moatz of the US EPO ( See Amended Complaint Exhibit ___ ). 

It is black letter law in the federal courts that any and all such allegations or claims made by myself or any Plaintiff “at this stage of litigation” must be accepted as true for purposes of the Motion to Dismiss erroneously granted by District Court Judge Shira Scheindlin.  Thus, since it is alleged in my Federal Amended Complaint that Harry Moatz himself of the USPTO has claimed that fundamental fraud on the US Patent Office is one of the underlying parts of the conspiracies I allege which led to suspensions of the intellectual property based on investigation of such allegations by the USPTO and FBI jointly, certainly and clearly without question this raises matters which are and must be under law appropriate for Federal Jurisdiction.  

In considering and contemplating the various conflicts within conflicts raised not only within the Amended Complaint itself but also within the contradictory and conflicting and erroneous Order of Dismissal of August 2008 by the District Court, it is shocking to the conscience that the District Court could attempt to dismiss for lack of federal jurisdiction and this Order must now be vacated and the action remanded to the appropriate District Court and or other Federal Court for appropriate action therein.

FBI SPECIAL AGENT LUCHESSI, WEST PALM BEACH
“Attempted Murder” and “MURDER”according to Judge Scheindlin
Even more shocking or as equally shocking to the conscience in the Dismissal by the US District Court is that the allegations in the Amended Complaint specifically allege the direct involvement of an addition Federal Agent of the United States being one FBI Special Agent Luchessi of the West Palm Beach FBI office who has been both actively involved in the Investigation of an Attempted Murder on my life and that of my Family as evidenced by an Iraqi style car bombing of my Mini Van in Boynton Beach as well as Investigation of the underlying Patent Theft Conspiracies involving “Iviewit” and the Patents of my “Technology.”  Again, it should be patently stark, clear and obvious that such matters are “Federal” matters of the United States and Federal Jurisdiction is appropriately invoked herein and that any dismissal predicated on lack of federal jurisdiction is Clearly Erroneous and must now be vacated and remanded to an appropriate federal court.

Of further specific relevance and importance to Point I herein and the principles set out by the US Supreme Court in Scheuer v Rhodes is that  FBI Agent Luchessi has gone “Missing” per the FBI and the files and records and investigative files have also disappeared and thus I as Plaintiff have not been able and was not able through no fault in pleading of my own to secure any affidavit or further evidence from this Agent of the FBI at the time of the filing of my Amended Complaint.  Yet, under the Black Letter federal law standards for considering a Motion to Dismiss “At this Stage of Litigation” I am not required to plead with specificity each and every link in the chain of the Conspiracy and my pleadings must be accepted as True at this stage of litigation and every rationale, fair minded, intelligent conclusion and connotation and inference that can and should be drawn can only result in my favor that Dismissal at this Stage was inappropriate and must now be vacated and the case remanded for further proceedings including the Discovery of information and evidence from both Harry Moatz, Agent Luchessi and more.

PREMATURE TO DISMISS AT THIS STAGE OF LITIGATION:

STATUTE OF LIMITATIONS

“Attempted Murder” and “Murder” and More
In addition to an ongoing Patent theft conspiracy it is alleged that the crime of “Attempted Murder” is also but one additional claim asserted in both the Amended Complaint and P. Stephen Lamont’s “Original Complaint” which I, Eliot Bernstein as the true Owner and Inventor of the Technologies herein only endorse in “limited” manner. 

Hon. District Court Judge Scheindlin, however, in but one of many examples of the “conflicted” Dismissal Order states that this case of Eliot Bernstein and “Iviewit” involves “Murder” in addition to my claims involving “Attempted Murder.” See, Scheindlin Dismissal Order of August 2008.  

Whether it is just “Attempted Murder” as pictorially and graphically demonstrated by the Iraqi style car bombing of my Mini Van at www.iviewit.tv or “Murder”, both alleged crimes have no Statute of Limitations which could be appropriately relied upon to Dismiss the Complaint or Amended Complaint at this stage of litigation since only Discovery of the evidence of missing “witness” FBI Special Agent Luchessi, Harry Moatz of the USPTO, and Discovery and depositions amongst the multiple named Defendants and those “un-served” Defendants would yield the type of factual specifics and links in the chains of evidence which could properly determine whether any defendant should be dismissed on the basis of a statute of limitations claim which again is all premature to determine at “this stage of litigation” rendering the only appropriate action for this Court to be vacating the Dismissal Order and Remanding to the appropriate federal Court for further proceedings.  

This is squarely and precisely the type of inquiry made 34 plus years ago by the US Supreme Court in Scheuer v Rhodes which again focused the central and primary question on the “Stage of Litigation” and found Dismissal to be improper which is also improper at this stage of Litigation herein in the Eliot Bernstein and Iviewit matters and thus vacating the Dismissal and remanding to the proper federal court is the only proper remedy under federal law. 

I respectfully ask this Court to take Judicial Notice of the ongoing Criminal conspiracy proceedings presently being litigated in the US SDNY District Court in White Plains involving former NYC Mayor Guliani’s Police Commissioner Bernard Kerik who among other charges is alleged to have used his Public Office to further a criminal conspiracy which is similar and applicable theory to the claims asserted by my Amended Complaint to the host of Federal and State office holders and “state actors” under 42 USC Sec. 1983. Assistant US Attorney Jacobsen for the US Attorney’s Office of the SDNY was quoted by the Westchester Guardian as recently arguing before US Judge  Robinson as follows: 
Jacobson went on to cite Minuti and Eppolito, the former stating, “A conspiracy continues until the conspirators receive their anticipated economic benefits,” the latter for the proposition “a briber and a bribe share a common purpose.”
And further, 

Jacobson then spoke of the briber and the bribee. Jacobson said, “Where there is no overt act required, the effect of that he does continues after he leaves office. It would certainly continue as the co-conspirators continue to reap benefits.”
Prosecutor Jacobson went on to explain, “there is a presumption in a no-overt acts conspiracy that the defendant must prove disconnection from the conspiracy. There were a whole host of acts that were predicated on the conspiracy.”

SEGWAY with “RELATED CASES”:

DISMISSAL WITHOUT DISCOVERY PREMATURE WITHOUT

“RELATED CASES” DISCOVERY
It is alleged by the Amended Complaint herein that the financial objects of the underlying conspiracy continues as the proper royalties, license fees, monetization of the patents has not been corrected and thus without proper Discovery to determine the types of factual specifics alluded to in the Kerik case above, it was fundamentally premature for the US District Court to Dismiss on Statute of Limitations grounds at this “stage of litigation” the claims of Eliot Bernstein and again the Dismissal Order must be vacated. 
It is respectfully asserted to this Court, the US Second Circuit Court of Appeals, that yet  one more of the examples of the “conflicts” with the District Court Order of Dismissal is that Hon. Judge Scheindlin specifically refers the “Related Cases” to the appropriate US Attorney Office to seek  relief and yet Dismissed without Staying the District Court actions until such time as a non-conflicted US Attorney entered officially into the case. Such actions by the District Court are inherently contradictory as in one breathe the District Court is recognizing the ongoing federal crimes sufficient to refer the Related cases to the US Attorney’s Office and then in the same document dismisses the cases. 
My case was one of the cases specifically marked “related” to the federal “Anderson” whistleblower case and Anderson specifically involved in part anyhow claims that conflicts and corruption within the First Department Discipline Committee and whitewashing specifically involved matters pertaining to myself, Eliot Bernstein, and that involving the “Iviewit” Technology.  Thus, it was clearly erroneous and an abuse of discretion for the District Court to dismiss my case “at this stage of litigation” on statute of limitations grounds or any other grounds without proper Discovery from Anderson and the “Related” cases to and again this Dismissal Order must now be vacated and the case remanded to an appropriate federal court for further proceedings.  
DISMISSAL ON IMMUNITY GROUNDS ALSO PREMATURE

AND ERROR AT THIS STAGE OF LITIGATION
In Zahrey v. Coffey, 221 F.3d 342, 348 (2d Cir. 2000), the Court stated that "We hold that dismissal is inappropriate at this stage of litigation and accordingly reverse the judgments and remand for further proceedings."  The court in Zahrey goes on to state “The complaining parties are entitled to be heard more fully than is possible on a motion to dismiss a complaint, "20 precisely the set of facts of the Order in the instant case.

Lastly, the court in Zahrey stated “If the immunity is qualified, [416 U.S. 232, 243] not absolute, the scope of that immunity will necessarily be related to facts as yet not established either by affidavits, admissions, or a trial record.  Final resolution of this question must take into account the functions and responsibilities of these particular defendants in their capacities as officers of the State government, as well as the purposes of 42 U.S.C. 1983.”

Thus, without Discovery and an opportunity to contest evidence and present evidence, it was entirely premature for the District Court to Dismiss on Any claim of Immunity at this stage of litigation and the Dismissal Order must now be vacated and the case remanded to the appropriate District Court for further proceedings.

Like Dismissal on federal and subject matter jurisdiction and statute of limitation grounds, any Dismissal predicated upon immunity grounds, whether 11th Amendment immunity, judicial immunity, or other, is improper at this Stage of litigation prior to Answers being filed, prior to Conflicts being resolved, prior to Discovery proceedings and more. 

As Scheuer v Rhodes reminded the lower courts, 
"However, since Ex parte Young, 209 U.S. 123 (1908), it has been settled that the Eleventh Amendment provides no shield for a state official confronted by a claim that he had deprived another of a federal right under the color of state law. Ex parte Young teaches that when a state officer acts under a state law in a manner violative of the Federal Constitution, he 
"comes into conflict with the superior authority of that Constitution, and he is in that case stripped of his official or representative character and is subjected in his person to the consequences of his individual conduct. The State has no power to impart to him any immunity from responsibility to the supreme authority of the United States." Id., at 159-160. (Emphasis supplied.) "
"There is no such avenue of escape from the paramount authority of the Federal Constitution. When there is a substantial showing that the exertion of state power has overridden private rights secured by that Constitution, the subject is necessarily one for judicial inquiry in an appropriate proceeding directed against the individuals charged with the transgression." Id., at 397-398. "

“ The District Court acted before answers were filed and without any evidence other than the copies of the proclamations issued by respondent Rhodes and brief affidavits of the Adjutant General and his assistant. In dismissing the complaints, the District Court and the Court of Appeals erroneously accepted as a fact the good faith of the Governor, and took judicial notice that "mob rule existed at Kent State University." There was no opportunity afforded petitioners to contest [416 U.S. 232, 250]   the facts assumed in that conclusion. There was no evidence before the courts from which such a finding of good faith could be properly made and, in the circumstances of these cases, such a dispositive conclusion could not be judicially noticed. "   See, Scheuer v. Rhodes, 416 US 232, above. 

All of these principles are ever so more important as it relates to claims against the State level officials from either New York or Florida and in particular for New York defendants since the Discovery from Anderson and the “Related” cases has been denied thus far and I Eliot Bernstein have been denied Due Process by being denied an opportunity to contest proceedings, present evidence, obtain evidence through Discovery and more. 
This all renders the dismissal by the District Court at this stage of litigation to be improper and mandating vacating the Order of Dismissal and remanding to the appropriate federal courts.
The Eleventh Amendment does not preclude suit against State officers for the kind of injunctive and declaratory relief at issue here.  If a State official acts in contravention of the Constitution, pursuant to an unconstitutional statute, or in a manner that violates an individual's constitutionally protected rights, suit to enjoin the offending behavior is proper and does not run afoul of a State's sovereign immunity. (See Ex Parte Young, 209 U.S. 123, 160 (1908)).

In Ex Parte Young, the Supreme Court=2 0 provided an important exception to the Eleventh Amendment sovereign immunity States enjoy: the “Stripping Doctrine.”  See also Edelman v. Jordan, 415 U.S. 651 (1974).  With the advent of the Stripping Doctrine, which allows citizens to sue State officials, it argues that when a State officer takes an unconstitutional action, as the State Defendants have done herein, such officer acts beyond the scope of authority, and that when acting outside such authority the officer is "stripped" of official power and cannot invoke the State's immunity, although the officer remains subject to the consequences of the official conduct.  Additionally, Ex Parte Young and Edelman v. Jordan provide that the District Court can grant retroactive monetary relief against an officer sued in his individual capacity, as bringing an action against an officer in his individual capacity does not implicate State sovereignty.

Explicit §5 Override: §5 of the Fourteenth Amendment grants Congress the power to enforce, by appropriate legislation, the provisions of that Amendment; courts have recognized that this new Amendment, again a consensus of the people, abrogates the immunity provided by the Eleventh Amendment. 

When Congress enacts legislation under the auspices of §5 of the Fourteenth Amendment they can specifically abrogate Eleventh Amendment immunity, and plaintiffs can prosecute States, under such federal statutes, in Federal courts.  Thus, it was clearly erroneous to dismiss at this stage of litigation and the Order of Dismissal must now be vacated and the case and action remanded to the appropriate federal court for further proceedings.

ADDITIONAL FEDERAL JURISDICTION AND THE ERRONEOUS RELIANCE ON "ROOKER-FELDMAN FOR DISMISSAL

In addition to Article I of the United States Constitution being jeopardized and implicated by my claims and complaint herein which clearly invoke Federal subject matter jurisdiction, I also attach by reference  Regulations under the Patent Cooperation Treaty which is an International Treaty again appropriate to invoke Federal subject matter jurisdiction as the underlying Patent theft claims and conspiracy is both national and international as alleged.

See, http://www.wipo.int/pct/en/texts/rules/ 

Rooker-Feldman was erroneously relied upon by the District Court to support the Dismissal Order. However, the "Rooker" doctrine raises the question of whether there is original federal court subject matter jurisdiction which has been amply demonstrated by the allegations relating to Patents under Article I of the US Constitution, allegations under the RICO statutes, the involved International Treaties implicated herein, the involvement of Harry Moatz of the US Patent Office, the "missing witness" and missing evidence caused by the disappearance of FBI Special Agent Luchessi along with his files, and the allegations on conspiracy among public and private "state actors" under 42 USC Sec. 1983.  

When properly applied, the Rooker doctrine says there is no original federal court jurisdiction for a federal court to hear what amounts to an "Appeal" of a State Court decision.  However, clearly this is not the case of my Amended Complaint seeking to "appeal" state court decisions as what is alleged is a federal and state Rico conspiracy crossing state lines both nationally and internationally and the underlying actions by any "state" level officials from New York have not been even remotely determined "at this stage of litigation" without formal Answers, without Discovery, depositions, interrogatories, without the Anderson and "related" case evidence, and in fact without any proper due process opportunity to present or contest evidence herein.   Moreover, there has been no "final" State Decision or Order which could be appealed from and the Amended Complaint is not seeking to "appeal" such a final state court decision. 

Further, under Rooker-Feldman, all "independent" and "separate" claims being separate from any final state court decision if there was such a  "final" decision20which there is not anyhow would still not be barred by Rooker in any event making Dismissal at this stage of litigation inappropriate and thus the Dismissal Order must be vacated and the case remanded to the appropriate federal court for further proceedings.

Attorney for Plaintiff Bernstein  

Eliot Ivan Bernstein, Pro Se
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            End of current doc so far, CSNY “So Far” 
 **********************************************************************
** the concept of dismissal being inappropriate at this stage overlaps with the lack of Discovery since without the Answer and Discovery to Questions like Where are the Luchessi Files, Where is Luchessi, what is the Outcome of the Multiple Fed investigations, Blah, NOT only do you have Federal Questions presented but YOU personally can Not  Connect All the Dots on the Conspiracy but at THIS STAGE of Litigation you are NOT Required To and are ONLY required to Plead Facts showing you can make out a case for some form of relief. 

Without the Discovery and Answers to All of those Questions as well as State Questions, Scheindlin COULD Not have Properly Determined ANY of the Statute of Limitations Question, Could NOT have determined Immunity Questions, Blah; 

*** Rooker Feldman Does NOT apply since this is Federal Court Matters and State Actors are involved as Part of Federal Conspiracy and thus you are NOT simply trying to Appeal a State Court Determination;  Rooker Feldman would also have NO Bearing or Relevance on Any part of the Complaint that addresses Florida, Fed questions, Blah and these are all Fed Questions in the way you have Drafted this. 

Will Tighten SHORTLY but just getting some Concepts out there to consider and on the board. 

Krh007
� It is expressly urged herein that this Court determine if Lamont or Bernstein have a legal basis to sue on behalf of others without their consent, as the Lamont drafted language indicates.  If the Court rules against such illegal perhaps representation of others than Plaintiff Bernstein again urges the Court to remove his name on the behalf of in the suit, as well as, Lamont’s and allow the case to continue under my personal and individual name as indicated.  Since Lamont has not sued individually based on his Columbia law degree and knowledge of the law, he still feels that he rights to sue on these individuals behalf.  It should also be noted that he no longer has any formal relations with the Iviewit companies nor myself and should not be representing otherwise to anyone in any such capacity.  Request was made in the Amended Complaint to leave to amend based on Scheindlin’s answer which never came.  Lamont should not be able to move the Court thus in any capacity until such filing error on his part is corrected or he files a new individual suit.


� � HYPERLINK "http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=413&invol=1" \t "_blank" �413 U.S. 1 �� HYPERLINK "http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=413&invol=1" ��http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?navby=case&court=us&vol=413&invol=1� 


� Reply � HYPERLINK "http://static1.firedoglake.com/28/files/2008/10/response-to-motion-to-dismiss3.pdf" ��http://static1.firedoglake.com/28/files/2008/10/response-to-motion-to-dismiss3.pdf� 
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