POINT I; DISMISSAL AT THIS STAGE OF LITIGATION WAS INAPPROPRIATE AND CASE SHOULD BE REMANDED

See; Scheuer v Rhodes, et al, US Supreme Court 

For all of the reasons herein, Dismissal of my federal complaint and action by US SDNY 
Judge Shira Scheindlin on August 08, 2008 prior to any Answer being filed by any 
defendant, prior to resolving the multiple conflicts within conflicts amongst named 
defendant parties and the lawyers representing named defendant parties who in some
 instances are simultaneously acting as lawyers while Defendants, prior to any formal
 Discovery and perhaps most importantly prior to Discovery from the “related” federal
 Whistleblower action of former State First Department Discipline Committee staffer
 Christine Anderson ( hereinafter “Anderson” ) was error under law and established US
 Supreme Court precedent and this Court must now vacate such Dismissal and remand to
 an appropriate District Court Judge for further proceedings.
In Scheuer v. Rhodes, US Supreme Court __________ ( citation ) which I assert is good 
law with 30 more years of US Supreme Court precedent,  being a federal  civil rights 
case under 42 USC Sec. 1983 arising out of the actions on the campus of Kent State in 
Ohio during the turbulent times facing the nation as a result of the Vietnam and related 
conflicts, the US Supreme Court centered on the primary fundamental question of 
whether “dismissal at this stage of litigation” was appropriate and answered that 
dismissal at that stage of litigation was not appropriate and remanded the case back to the
 District Court for further proceedings which is precisely the action that should now be 
taken by this Court, the US Second Circuit Court of Appeals.
A. FEDERAL JURISDICTION

It is respectfully submitted that the District Court’s Dismissal Order of August 2008 is 
ripe with conflicts within conflicts, just as the entire case and action before this Court is 
ripe with conflicts within conflicts which I, Eliot Bernstein, have requested to be
 corrected and addressed both prior to Dismissal ( See, Amended Complaint Exhibit ___ )
 and subsequent to Dismissal by the District Court. 

The  Amended Complaint (and Original Complaint filed by P. Stephen Lamont which I
 do not endorse in total and complete submission ) makes it abundantly clear that Federal
 Jurisdiction is proper and appropriate in this case and any dismissal predicated on lack of
 federal jurisdiction is error. 

1. Patents under Article I of the US Constitution

                                                  HARRY MOATZ, US EPO

Article I makes it ever so clear that the issuance of Patents is a matter for the jurisdiction 
of the United States under Article I of the US Constitution and since some of the most
 critical facts and allegations underlying my Amended Complaint P. Stephen Lamont’s
 Original Complaint involve and allege not only an ongoing conspiracy to deny me as the
 primary Owner and Inventor of the “Technologies” the rightful use and rights in the
 Patent of these Technologies, but further alleges fundamental fraud at the United States
 Patent Office as proclaimed by Harry Moatz of the US EPO ( See Amended Complaint
 Exhibit ___ ). 

It is black letter law in the federal courts that any and all such allegations or claims made
 by myself or any Plaintiff “at this stage of litigation” must be accepted as true for
 purposes of the Motion to Dismiss erroneously granted by District Court Judge Shira
 Scheindlin.  Thus, since it is alleged in my Federal Amended Complaint that Harry Moatz
 himself of the US EPO has claimed that fundamental fraud on the US Patent Office is one
 of the underlying parts of the conspiracies I allege, certainly and clearly without question
 this raises matters which are and must be under law appropriate for Federal Jurisdiction.  

In considering and contemplating the various conflicts within conflicts raised not only
 within the Amended Complaint itself but also within the contradictory and conflicting
 and erroneous Order of Dismissal of August 2008 by the District Court, it is shocking to
 the consciences that the District Court could attempt to dismiss for lack of federal
 jurisdiction and this Order must now be vacated and the action remanded to the
 appropriate District Court and or other Federal Court for appropriate action therein.
                               FBI SPECIAL AGENT LUCHESSI, WEST PALM BEACH

              “Attempted Murder” and “MURDER”according to Judge Scheindlin
Even more shocking or as equally shocking to the conscience in the Dismissal by the US
 District Court is that the allegations in the Amended Complaint specificially allege the
 direct involvement of an addition Federal Agent of the United States being one FBI
 Special Agent Luchessi of the West Palm Beach FBI office who has been both actively
 involved in the Investigation of an Attempted Murder on my life and that of my Family
 as evidenced by an Iraqi style car bombing of my Mini Van in Boynton Beach as well as
 Investigation of the underlying Patent Theft Conspiracies involving “Iviewit” and the
 Patents of my “Technology.”  Again, it should be patently stark, clear and obvious that
 such matters are “Federal” matters of the United States and Federal Jurisdiction is
 appropriately invoked herein and that any dismissal predicated on lack of federal
 jurisdiction is Clearly Erroneous and must now be vacated and remanded to an
 appropriate federal court.
Of further specific relevance and importance to Point I herein and the principles set out
 by the US Supreme Court in Scheuer v Rhodes is that  FBI Agent Luchessi has gone
 “Missing” per the FBI and the files and records and investigative files have also
 disappeared and thus I as Plaintiff have not been able and was not able through no fault in
 pleading of my own to secure any affidavit or further evidence from this Agent of the FBI
 at the time of the filing of my Amended Complaint.  Yet, under the Black Letter federal
 law standards for considering a Motion to Dismiss “At this Stage of Litigation” I am not 
required to plead with specificity each and every link in the chain of the Conspiracy and
 my pleadings must be accepted as True at this stage of litigation and every rationale, fair
 minded, intelligent conclusion and conotation and inference that can and should be drawn 
can only result in my favor that Dismissal at this Stage was inappropriate and must
 now be vacated and the case remanded for further proceedings including the Discovery of 
information and evidence from both Harry Moatz, Agent Luchessi and more.

** the concept of dismissal being inappropriate at this stage overlaps with the lack of Discovery since without the Answer and Discovery to Questions like Where are the Luchessi Files, Where is Luchessi, what is the Outcome of the Multiple Fed investigations, Blah, NOT only do you have Federal Questions presented but YOU personally can Not  Connect All the Dots on the Conspiracy but at THIS STAGE of Litigation you are NOT Required To and are ONLY required to Plead Facts showing you can make out a case for some form of relief. 

Without the Discovery and Answers to All of those Questions as well as State Questions, Scheindlin COULD Not have Properly Determined ANY of the Statute of Limitations Question, Could NOT have determined Immunity Questions, Blah; 

*** Rooker Feldman Does NOT apply since this is Federal Court Matters and State Actors are involved as Part of Federal Conspiracy and thus you are NOT simply trying to Appeal a State Court Determination;  Rooker Feldman would also have NO Bearing or Relevance on Any part of the Complaint that addresses Florida, Fed questions, Blah and these are all Fed Questions in the way you have Drafted this. 

Will Tighten SHORTLY but just getting some Concepts out there to consider and on the board. 
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