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COMMENCEMENT OF ACTION, ETC.

8. This rile follows in substance the uswal introductory
statements to code practices which provide for a single ackion
and mode of procedure, with abolition of forms of action and
procedural distinctions. Representative statutes are N.Y.

Rule 4

Code 1848 (Laws 1848, ch. 379) § 62; ﬁ.Y.C.P.A.'(IB:-]?) § 8
Calif. Code Civ.Proc. (Deering, 1937) § 307; 2 MinnStat.Ann,
1945 § 540.01; 2 Wash.Rev.Stat.Ann. (Remington, 1932)
&8 1653, 255. _ ) -

II. COMMENCEMENT OF ACTICON; SERVICE OF PROCESS,
PLEADINGS, MOTIONS, AND ORDERS

Rule 3. Commencement of Action
A civil action is commenced by filing a eomplaint
with the court,

ADVISORY COMMITTEE NOTES
1937 Adoption

1. Rule b(e) defines what eonstitutes filing with the cowt.

2. This rule governs the cormmencement of all actions,
including those brought by or against the United States or
an offieer or agency thereof, regardless of whether serviee is
to be made personally pursuant to Rule 4(d), or otherwise
pursuant to Rule 4{e). _

8. With thia rule compare [former] Equity Rule 12 (Issue
of Subpoena—Time for Answer) and the following statutes
(and other similar statutes) which provide a similar method
for eommening an ackion:

U.8.C, Title 28:

§ 45 [former] (Distriet eourts; practice and procedure
in certain cases under interstate commerce laws),

§ 762 [see 1402) (Petition in suit againgt United States),

§ 766 [see 2409] (Partition suits where Urmited States is
tenant in eommen or joint tenant).

4, 'This rnie provides that the firat step in an action is the
filing of the complaint. Under Rule 4{a) this is to be
followed forthwith by issuance of a summons and its delivery
to an officer for service. Other rules providing for dismissal
for faflure to prosecate suggest a method available to attack
unreasonable delay in prosecuting an aetion after it has been
ecommenced. When a Federal or Btate statute of limitations
is pleaded s 2 defense, a question may arise under this rule
whether the mere fifing of the complaint stops the running of
the statate, or whether any further step is required, such as,
gervice of the summons and complaint or their delivery to the
marshg] for service. The answer te this question may de-
pend on whether it & competent for the Supreme Court,
exerciging the power te make rules of procedure withont
affecting substantive rights, to vary the oparation of statiries
of limitations. The requirement of rule 4{a) that the elerk
ehall forthwith issue the smmmons and deliver it to the
marshal for service will reduce the chances of such 2 ques-
tion ariging,

Rule 4, Summons :

(a) Form. The summons shall be signed by the
elerk, bear the seal of the eourt, identify the comrt and
the parties, be directed to the defendant, and state the
name and address of the plaintiffe attorney or, if
unrepresented, of the plaintiff. It shall also state the
time within which the defendant must appear and
defend, and notify the defendant that failure to do so

will result in a judgment by default against the defen-
dant for the relief demanded in the complaint, The
eourt may allow a summons to be amended,

(b) Issuence, Upon or after filing the compiaint,
the plaintiff may present a summons to the clerk for
signature and seal. If the summons is in proper form,
the clerk shall sign, seal; and issue it to the plaintiff
for service on the defendant. A swmmons, or a copy
of the summons if addressed to multiple defendants,
shal be issued for each defendant to be served.

(c) Service with Complaint; by Whom Made.

(1) A summons shall be served together with a
copy of the complaint. The plaintHf is responsible
for eervice of a swmimons and complaint within the
time allowed under subdivision {m} and shall furnish
the person effecting serviee with the neeessary cop-
ies of the summons and complaint. .

(2) Service may be effected by any person who is
not a party and who is af least 18 years of age, Af
the request of the plaintiff, however, the court may
direct that service be effected by a United States
marshal, deputy United Siates marshal, or other
person or officer specially appointed by the court
for that purpose. Such an appointment must be
made when the plaintif is autherized to proceed in
forma pauperiz pursnant to 28 US.C. § 1915 or is
authorized to proeeed as a seaman under 28 T1.8.C.
§ 1916.

(d) Waiver of Service; Doty to Save Cosis of
Service; Request to Waive.

(1) A defendant who waives service of a sum-
mons dees not thereby waive any ohjection io the
venue or to the jurisdiciion of the eourt over the
person of the defendant: )

(2) An individual, corporation, or assoriation that
is subject to service under subdivision (e}, (f), or (h)
and that receives nofice of an action in the mamner
provided in this paragraph has a duty to aveid
unnecessary costs of serving the summons. To
avaid costs, the plaintif may notify such a defen-
dant of the commencement of the action and re-
quest that the defepdant waive service of a sum-
monsg. The notice and request

(A) ghall be in writing and shall be addressed
directly to the defendant, if an individual, or else
to an officer or managing or general agent {or
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Rule 4 " RULES OF CIVIL PROCEDURE

other agent authorized by appointment or law to
receive serviee of process) of a defendant subject
- to serviee under subdivision (h);

(B) shall be dispatched through firat-class mail
-or other relisble means; '

(C) shall be accompanied by a copy of the
complaint and ahall identify the eourt in which it
has been filed; .

(D) shall inform the defendant, by means of g3
text preseribed in an official form promulgated
pursuant to Rule 84, of the consequences of com-
pliance and of a faflure to comply with the re-
quest;

(E) shall set forth the date on which the re-
guest is sent; . .

(F) shall allow the defendant a reasonable time
to return the waiver, which ehall be at least 30
days from the date on which the request is gent,
or 60 days from that date if the defendant is
addressed outside any jndicial district of the Unit-
ed States; and

(G) shall provide the defendent with an extra
copy of the notice and request, a5 well as a
Prepaid means of compliance in writing.

Ii 8 defendant Jocated within the United States fails
to comply with a request for waiver made by a
plaintiff loeated within the Tfnited States, the court
shall impose the costs subsequently ineurred in

ing service on the defendant unlesa good eause
for the failure be shown,

(3) A defendant that, before being served with
process, timely refurns a waiver o requested is not
Tequired to serve an answer to the complaint until
60 days after the date on which the request for
waiver of gervice was sent, or-90 days after that
date if the defendant was addressed ontside any
Judicia} district of the United States,

(4) When the plaintiff files 2 waiver of service
with the court, the action shall proceed, except as
provided in paragraph (8), as if a summons and
complaint had been served at the time of filing the
waiver, and no proof of pervice shall be reguired.

(5) The eoats to be imposed on a defendant under
paragraph (2) for failure to comply with a request o
waive service of a summons ghall include the costs

incurred in effecting service under

subdivision (g), {f), or (h), together with the costa, .

inclnding a regsonable attorney’s fee, of any motion

required to collénk the costa of service,

(e) Service Upon ladividuals Within 2 Judicial
District of the United. States. Unleas otherwige
provided by federal law, service upon an indivigual
from whom e waiver has not been obtained and filed,
other than an infant or an ineompetent person, may be
effected in any judicial distriet of the United States:

(1) pursuant to the law of the state in which the
district court is locafed, or in which serviee ig
effected, for the serviee of a summons upon the
defendant in an action brought in the courts of
geaeral jurisdiction of the State; or .

(2) by delivering a copy of the summons and of
the complaint to the individual personally or by
leaving copies thereof at the individuals dwelling
house or usual place of abode with some person of
suitable age and discretion-then residing therein or
by delivering a copy of the summons and of the
complaint to an agent authorized by appointment or
by law to receive service of process.

(f) Service Upon Individuals in a Foreign Coun-
try. Unless otherwise provided by federsl law, ger-
vice upon an individual from whom a waiver has not
been obtained and flled, other than an infant or an
incompetent person, may be effeeted in a place not
within any judicial district of the United States:

(1) by any internationally agreed means -reason-
ably caleulated to give notice, such as those means
aathorized by the Hague Convention on the Service
Abroad of Judicial and Extrajndicial Documents; or

(2) if there is no internationally agreed mesns of
service or the applicable international sgresment
allows other means of servies, provided that service
is reasonably ealeulated to give notice:

(A) in the manner preseribed by the law of the
foreign country for serviee in that comiry in an
action in any of its comrts of general jurisdiction;

or -

(B) as directed by the foreign authority in
response to a letter rogatory or letter of requeat;
or

(C) unless prohibited by the law of the foreign
country, by :

(i) delivery to the individmal personally of a

eopy)of the summons and the complaint; or

{1 any form of mail requiring a signed re-

ceipt, to be addressed and dispatched by the

clerk of the court to the party to be served; or

(3) by other means not prohibited by intexrnation-

al agreement as may be directed by the eourt

(g) Service Upon Infanis and Incompetent Per-

sons. Service upon an infant or an incompetant per-

son in a judieis! digtrict of the United States shail be

effected in the manner preseribed by the law of the

state in which the service is made for the serviee of

summons or other like process upon auy sich defen-

dmtinanacﬁunhmughtinﬂxemnrtsnf-ganeral

Jjurisdiction of that state. Service npon an infant or an

ineompetent person in a place not within any judicial

district of the United States shall be effected in the

manner preseribed by paragraph (2A) or (2XB) of

subdivision (f) or by such means ss the court may
direct.
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COMMENCEMENT OF ACTION; ETC.

(h) Service Upon Corporations and Associations,
Unless otherwise provided by federal law, serviee
upon a domestic or foreign corporation or upon 2

nership or other unineorporated association that is

© gubject to suit under a common name, and from which

2 waiver of service has not been obfained and filed,
ghall he effected: i

(1) in a judieial district of the United States in

. the manner prescribed for individnals by snbdivi-

gion {e)(1), or by delivering a eopy of the summons

and of the complaint to an -officer, a managing or

general agent, or to any other agent authorized by

appointment or by law to receive serviee of process

and, if the agent is one authorized by stainte to

" recgive pervice and the statute so requires, by also
mailing a copy to the defendant, or

-{2) in a place not within any judieial -district of
the United States in any manner prescribed for
individuals by subdivision (f) except personsl deliv-
ery a8 provided in paragraph (2)(C){) thereof.

(i) Serving the United States, Its Agencies, Cor-

porations, Officers, or Employees.

(1) SBervice upon the TUnited States shall be ef-
fected .

(A) by delivering 4 capy of the summons and
of the eomplaint to the United States attorney for
the distriet in which the action is brought. or to an
asgistant United States attorney or cleriesl em-
ployee designated by the United States attorney
in a-writing filed with the clerk of the eourt or by
sending & copy of the summons and of the com-
plaint by registered or certified mail addressed to
the tivil process clerk at the office of the United
Btates attorney and

- (B) by also sending a copy of the summons and
of the eomplaint by registered or certified mail to
the Attorney (General of the United States at

Washington, Distriet of Columbia, and

* {C) in any action attacking the validity of an

order of an officer or agency of the United States

not made a party, by also sending a eopy of the
summons and of the complaint by repistered or
certified mail o the officer or agency.

" {2)(A) Service on an agency or corporation of the
United States, or an officer or employee of the
United States sued only in an official capacity, is
effected by serving the United States in the manner
prescribed by Rule 4(i)(1) and by also sending a
copy of the summons and eomplaini by. registered

- or eertified mafl to the officer, employee, agency, or
corporation. R _

(B) Serviee on an officer or employee of the
United States sued in an individual capacity for acts
Or omissions oeeurring in connection with the per-
formance of duties on behalf of the United States——
whether or not the officer or employee is sued also

Rule 4

in an official capacity—is effected by serving the
United States in the manner prescribed by Rule
4(i}1) and by serving the officer or employee in the
manner preseribed by Rule 4 (g), (B, or (g).

{3) The court chall allow a ressonable time to
serve process under Rule 4() for the purpose of
aning the faflore to sarve:

(A) all persons requived t0 he served in an
action governed by Rule 4(1)(2)(4), if the plaintiff
has served either the United States attorney or
the Attorney General of the United States, or

(B) the United States in an action governed by
Rule 4()(2XB), if the plaintiff has served an offi-
eer or employee of the United Stateg sued in an
individual capacity. '

(§} Service Upon Foreipn, State, or Local Gov-

ernments.

(1) SBervice upon a foreign state or a political
subdivision, agency, or instrumentality thereof shall
be effected pursnant to 28 U.S.C. § 1608.

(2) Bervice npon a state, municipal corporation,
or other governmental organization subject to suit
shall be effected by delivering a copy of the sum-
mons and of the complaint to its chief execative
cofficer or by serving the summone and complaint in
the manner preseribed by the law of that state for
the service of summons or other like process upon
any such defendant. : :

(k) Territorial Limits of Effective Service.

(1) Service of a summons or-filing a waiver of
service is effective to establish jurisdiction over the
person of a defendant

(A) who could be subjected to the jurisdiction
of a court of general jurisdiction in the state in
which the distriet court is Ioeated, or

(B) who is a party joined under Rule 14 or

Rule 19 and is served at a place within a judicial

district of the United States and not more than

100 miles from the place from which the summons

issues, or

(C) who is subject to the federal interpleader
Jorisdiction under 28 US.C, § 1335, or

(D) when authorized by a statute of the United

States.

(2) If the exercise of jurisdiction is consistent
with the Constitution and laws of the United States,
serving a summons or filing a waiver of service is
algo effective, with regpect to claims arising under
federal law, to establish personal jurirdiction over
the person of any defendant who is not subject to
the jurisdiction of the courts of peneral jurisdiction
of any state.

() Proof of Service. If service is not waived, the

person effecting service shall make proof thereof to
the court. If serviee is made by a person other than a
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‘Rule 4

United States marshal or deputy United States mar-

shal, the person shall make affidavit thereof. Proof of

service in a place not within any judicial distriet of the
United States shall, if effected under paragraph (1) of
subdivigion (f), be made pursuant to the applicable
treaty or convention, and shall, if effected under para-
graph (2) or (3) thereof, include & receipt aigned by
the addressee or other evidence of delivery to the
addressee satisfactory to. the court. Faflure to make
proof of service does not affect the validity of the
service. The eourf may aflow proof of service to be
amended.

(m) Tine Limit for Service. If serviee of the
summons and complaint is not made upon a defendant
within 120 days after the filing of the complaint, the
court, upon motion or on its own initistive after notice
to the plaintiff, shall dismiss the action without preju-
dice as to that defendant or direct that service be
effected within a specified time; provided that # the
plaintiff shows good cause for the faflure, the court
shall extend the time for service for an appropriate
period. This subdivision does not apply to service in a
foreign country pursuant to subdivision () or GX1).

(n) Seimure of Property; Service of Summeons
Noti Feasible,

(1) If a statute of the United States so provides,
the court may assart jurisdietion over property.
Notice to claimants of the property shall then be
sent in the manner provided by the statute or by
service of a summons under this rule,

(2) Upon a ehowing that personal jurisdiction
over a defendant cannot, in the district where the
artion is brought, be obtained with reasonable ef.
forts by service of summons in any manner autho-
rized by:this rule, the comrt may assert Jjurisdiction
over any of the defendant’s assets found within the
digtrict by seizing the assets under the eircum-
stances and in the manner provided by the law of
the state in which the distriet couri is located.

{As amended Jan, 21, 1963, eff. July I, 1863; Feh. 28, 1966,
eff. July 1, 1966; Apr. 29, 1980, eff. Aug. 1, 1980; Jan. 12,
1983, Pub.L. 97462, § 2, 96 Stat. 2527; Mar. 2, 1987, off.
Ang, 1, 1987; Apr. 22, 1998, eff. Dec. 1, 1993; Apr. 17, 2000,
eff. Dec. 1, 2000,)

- ADVISORY COMMITTEE NOTES
’ 1937 Adoption

Note to Bubdivision (a). With the provigion ithi
additional smmmons mreﬁnmtdthephﬁﬁﬁ%
former Eguity Role-14 (Alias Subpoens) and the last sen-
tence of former Equify- Rale 12 (Issue of Subpoena—Time
for Answerd, )

Note to Subdivision (b). This rule preseribes a form of
summons which follows substantially the reqiirements stated
in former Equity Rules 12 (Jesue of Subpoena—Time for
Anawer)and'?(Prwem,MesneaudF‘im.U.

RULES OF CIVIL PROCEDURE.

U.B.C, Title 28, § 721 fnow 1691] (Bealing and tepting of
writs) is substantially continmed insofar as it applies to a
a8 to teste of process ars
euperseded. 1L.B.C., Title 28, [former] § 722 (Teste of pro-

swnmons, but its i
eess, day of) is superseded,

Ses Rule 12(2) for » statement of the time within which the

defendant is required to appesr and defand.
Nate to Bubdivision {c). This rule does not affact Us.c,

Title 28, § 508 [see 568), as amended Jone 15, 1985 (Mar-

chals; mmes;wmﬂsmhsfmhtesziu;yﬁef bntmaofa.}-as
Provide for service of process by a marahal, bt modifies
%3 In 8o far as they may imply serviee by & marshal cnly:
U.8.C,, Title 15;
§ 5 (Bringing in additional parties) (Sherman Act)
§ 10 (Bringing in additional parties)
§ 25 (Restraining violations; procedure)
T.B.CC, Title 28:
§4ﬁ[former](Pracﬁceandpmeednreinc&rtainmaes
under the interstate commerce laws)
Compare {former] Equity Rule 16 (Process, by Whom
Served).
Note to Subdivision (d). Under this rule the eomplaint
must always be served with the mmmmons, - ’
Parpgraph (1). For an example of a statmte providing
for service npon an agent of an individna] see UB.C., Title
28, § 109 [now 1400, 1684] (Patent cases).
Paragraph (3). This enumerates the officers and agents
of a carporation orofspart.nmhiporoﬂim- i

on, partn unincorparated sssoc-
ation againet which the action is bronght Ses Christian 2.
International Ass'n of Muackinists, 7 F.(2d) 481 (D.CXKy.
1926) and Singleton v Onder of Railway Condudiors of
America, 9 F.Supp. 417 (D.C.I01935). Compare Operative
Flasierers’ and Cement Finishers' International Ass'n of the
United States ond Conoda v. Case, 93 F.(2d) 56 (App.D.C.
1937).

For a statnte anthorizing service upon a speclfied agent
and requiring mailing to the defendant, see US.C., Title 6,
§ 7 (Surety companies as mureties; appointment of sgents;
service of process).

Paragraphs (4) and (5) provide a uniform and comprehen-
give method of service for ali actions ageiust the United
States or an officer or ageney thereof, For stabites provid-
ing for such service, see US.C, Title 7, §§ 217 (Proceedings
for suspengion of orders) 499k (Injunctions; application of
injunction laws governing orders of Interptate Commerce
Com::fisziun), 6084:()1%) B(gia?rt rene;v of ruling of Secre-
tary of Apricoliuve), making § 608c(15)B) applica-
hletnordmoftheSem‘etmyongrie!ﬂqueaatohxnﬂm-sof
anti-hog-cholera serum and hog-cholera virua); U.B.C, Title
26, § 8679, (Bill in chancery to clear titls to resity on which
the United States has a Hen for taxes), U.B.C, Title 23,
former §§ 45, (District Courts; practice and procedure in
certain cases under the interstate commerce laws), [former]
763 (Petifion in suit agminst the United Btates: serviee;
appearance by district attorney), 766 [now 2409] (Partition
guits where United States is tepant tn common ar joint
tenant), 302 [now 2410] (Foreclosure of morigages or gther
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