
 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 
THIS MESSAGE AND ITS EMBEDDED FILES INCORPORATED HEREIN CONTAIN INFORMATION THAT IS 
PROPRIETARY AND CONFIDENTIAL PRIVILEGED INFORMATION. IF YOU ARE NOT THE INTENDED 
RECIPIENT, YOU ARE PROHIBITED FROM READING, OPENING, PRINTING, COPYING, FORWARDING, OR 
SAVING THIS MAIL AND IT'S ATTACHMENTS.  PLEASE DELETE THE MESSAGE AND ITS EMBEDDED FILES 
WITHOUT READING, OPENING, PRINTING, COPYING, FORWARDING, OR SAVING THEM, AND NOTIFY THE 
SENDER IMMEDIATELY AT 561.364.4240.  IF YOU ARE THE INTENDED RECIPIENT, YOU ARE PROHIBITED 
FROM FORWARDING THEM OR OTHERWISE DISCLOSING THESE CONTENTS TO OTHERS, UNLESS 
EXPRESSLY DESIGNATED BY THE SENDER.  THANK YOU! 

 
I. Introduction 

 
Iviewit and its affiliates did not fall into problems due to anything to do with dot.com 
companies nor market conditions and in fact this was a small part of Iviewit’s anticipated 
revenues.  Iviewit is a technology company with technologies believed to be worth 
billions of dollars.  Iviewit has fallen into trouble from a host of criminal activities, 
including but not limited to attempted patent theft.  Further attempts to cover up such 
crimes with frivolous and fraudulent lawsuits by our former attorney Mr. Wheeler and 
attempts to Bankrupt the Company by former management referred to the Company by 
Mr. Wheeler.  These actions came on the heels of investigations into the criminal 
activities, which will become apparent as the Bar of Florida revues the attached evidence 
and rebuttals from both P. Stephen Lamont and Eliot Bernstein.  The lawsuits and 
bankruptcy actions are forms of harassment that have caused the Company, its 
shareholders, investors and employee’s tremendous loss and put our Intellectual 
Properties at risk of being lost over a 20 year period. 
 
We submit as evidence Exhibit A, which is the Counter Claim filed by attorney Steven 
Selz, Esq. of the State of Florida.  The Counter Claim, which is the basis of much of the 
Florida Bar complaint against Respondent, was completely ignored, as were rebuttals to 
the specific allegations contained therein.  Although the Respondent hinges his response 
on allegations that Mr. Eliot Bernstein is somehow a conspiracy theorist, competent and 
licensed attorney Mr. Selz, with the help of yet another competent and licensed attorney 
Caroline Prochotska Rogers, Esq., filed the Counter Complaint after a thorough review of 
the parole evidence contained in part herein.  We urge the Bar of Florida to read the 
Counter Complaint in its entirety as it was not rejected based on its merits in Judge 
Labarga’s court, but simply because it took to long to get a response on file.  Part of the 
reason was due to the amount of evidence Mr. Selz had to sift through to assess the full 
scope of the Conspiracy and partially because it took the Company many months to find 
documents that had been destroyed from the Company’s records and computer files by 
Respondent and his management team.  At yet the urging of another most competent 
attorney, Michele Mulrooney, Esq., the Company was urged to file complaints against all 
the legal perpetrators of such crimes with the State Bar Associations they belong to. 
 
A brief overview of the events that have harmed the Company will help as you sift 
through the mountains of evidence contained herein.  It was in 1998 that Iviewit, through 
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its accountant, Gerald Lewin, referred Iviewit to Proskauer Rose and Mr. Albert Gortz, 
Kenneth Rubenstein, Raymond Joao and Christopher Wheeler, to protect and secure the 
technologies discovered by Eliot Bernstein, Zakirul Shirajee, Jude Rosario and Jeffrey 
Friedstein, by securing for the Company patents.  After a thorough review by Mr. 
Rubenstein, Proskauer took on the role of securing patents for Iviewit, Mr. Rubenstein 
acting as both lead patent counsel and in an Advisory Board capacity, as well as, a 
shareholder through Proskauer Rose stock ownership of 2.5% in Iviewit.  It is the 
Companies contention that Mr. Rubenstein was hired at this very moment in time by 
Proskauer Rose by Mr. Wheeler after learning of the value of the Iviewit technologies, 
Proskauer at that time did not have an Intellectual Property division for multimedia 
technologies for its 200-year history and suddenly it hired the entire Meltzer Lippe 
Goldstein and Schlissel patent department.  Further, Rubenstein was brought in to 
Proskauer Rose to monetize the Iviewit processes, not to inure benefit to Proskauer and 
their clients but for Iviewit and their investors.  Mr. Rubenstein as patent counsel to a 
number of major patent pools and their clientele has the Iviewit technologies currently 
being used on a number of products for hardware, software, DVD’s, multimedia and 
chips and Iviewit has not received a dollar of license from companies using it and many 
of them under NDA’s drafted and secured by Mr. Wheeler. 
 
Mr. Wheeler brought into the Iviewit companies, patent teams, he brought in 
management, he brought his clients, he brought his investors, he was in meeting after 
meeting selling the technologies and he billed Iviewit approximately $800,000 and he 
now tries to say under deposition that he hardly knows Iviewit and it’s technologies.  Mr. 
Rubenstein, his partner, under oath denies knowledge of the Companies in his deposition 
and when confronted with evidence of his involvement and billings with his name in 
them pleads a COI and other nonsense defenses and Judge Jorge Labarga has demanded 
him back to the deposition to answer the questions he refused in the first deposition, 
evidence will be produced throughout to advance these claims that Mr. Rubenstein has 
committed perjury in his deposition.  It is interesting to note that when Mr. Rubenstein 
was summoned for deposition Proskauer Rose claimed that he had absolutely NOTHING 
to do with Company and had no knowledge and therefore should not be deposed, a 
review of the evidence contained herein will show far more involvement than NOTHING 
and an attempt to cover up his involvement, as any involvement on his part would spark 
massive Conflicts of Interests.  Mr. Wheeler likewise under deposition and in statements 
to the Florida Bar has claimed that Proskauer Rose did NO patent work for Iviewit, and 
when confronted with the billings regarding meeting after meeting regarding the patents 
or licensing of the patents, denies recall of what and whom the billings are with and 
denies any further notes on such patent bill entries that he cannot recall.  He cannot recall 
why he contacts Kenneth Rubenstein on numerous occasions and bills for such to Iviewit.  
Mr. Wheeler and Mr. Rubenstein both under deposition are unsure if a Conflicts Check 
was even run on Iviewit and Iviewit is unaware that any check was done nothing was 
ever presented to the Company regarding such.  
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They take on representation of Iviewit for nearly a year with no retainer agreement in 
place and they hide billings from this period that still remain missing, even in their 
frivolous billing dispute.  We submit to the Bar of Florida the following piece of evidence 
drafted by Mr. Wheeler himself and referring to patent counsel Kenneth Rubenstein. 
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Wheeler’s deposition p.200: 
 

 
 

 

 
 

 

 
 

Wheeler’s deposition p.102-103: 
 
 

We submit an opinion from Mr. Wheeler with regards to a technology evaluation that 
was done by Real 3D for Mr. Wayne Huizenga.  It was submitted to the head of the 
Investment Group for the Iviewit accountant, what is interesting to note is that Mr. 
Wheeler refers to the technology as “our” technology? 
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Once it was determined that the concepts were “novel” a term for patents to deem them 
new ideas, Mr. Wheeler took stock in the Company and assured the Company that Mr. 
Rubenstein as lead counsel of several leading patent pools (i.e. MPEG and DVD) would 
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put the Iviewit concepts in such pools and the royalties would be paid to the Company in 
the millions annually, in addition to their clients payments for usage.  Mr. Wheeler then 
took the technologies to another friend client, Mr. Ferguson the CEO of Boca Research, a 
client of his, who then referred us to Real 3D (a consortium of Intel, Silicon Graphics, Inc 
and Lockheed). A Board member of Boca Research, a Mr. Gerald Stanley was the CEO 
of Real3D and he was brought in to analyze the applications as one of the leading 
imaging experts in the world.  After telling the Company that Mr. Rubenstein had secured 
patents, Mr. Stanley and then Real 3D signed NDA’s drafted and negotiated by Mr. 
Wheeler, and Mr. Wheeler arranged for a meeting at Real 3D to disclose the patent 
processes to a team of technologists from Real 3D.  The meeting took place after Mr. 
Stanley had come to Mr. Wheeler’s office for a presentation and was astounded by what 
he saw, he could not believe his eyes and at Mr. Wheeler’s urging the meeting at his 
offices was set up, approximately 10-15 engineers spanning every form of imaging, 
video, gaming and 3D applications were brought in by Mr. Stanley to review the 
technologies.   
 
Several days before the meeting we had requested Mr. Wheeler and Rubenstein to 
procure the patents for review by the inventors and Respondent claimed that Mr. 
Rubenstein and his underling Mr. Joao, were holding them in the NY office of Proskauer 
Rose and they would be sent overnight mail.  Well they never arrived and on the way to 
the meeting Mr. Wheeler assured the Company that they were on file for the three 
inventions; imaging, video and a combination of the two that had been disclosed to Mr. 
Rubenstein and Mr. Joao.  With no patents we drove to Orlando for this meeting and both 
Joao and Rubenstein who were supposed to telephonically attend the meeting as patent 
counsel were missing.  Any form of communication could not reach them and the 
Company grew alarmed as we pulled up to the meeting.   
 
 
Mr. Wheeler assured us that he could represent our patents and act as “pseudo” patent 
counsel as he had been interfacing with Kenneth Rubenstein and Raymond Joao, but 
when the meeting started and the technologies were presented, Simon Bernstein – 
Chairman of the Board of Iviewit, was weary of releasing the patent processes without 
patent counsel or proof that patents for all the processes indeed existed.  The Company 
refrained from disclosure of the video processes even though Mr. Wheeler begged the 
inventors to tell the processes assuring us that his NDA protected us and that it was a 
large waste of time that would make him embarrassed with his friends if we wasted their 
time.  Simon Bernstein held fast in his decision and the meeting continued without 
certain disclosures.  After viewing the processes with approximately 15 engineers, Mr. 
Stanley asked his lead technologist, Rosalie Bibona to opine on the value if the processes 
indeed were “novel” as Mr. Wheeler represented.  What she and the other engineers said 
was that if “novel” the imaging process would be worth billions annually as it would 
apply to every known form of digital imaging and graphics.  The video process they said 
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was the “holy grail” of video and would be used in every form of video transmission and 
thus was “priceless”.  The combination of the two processes they claimed would lead to 
an all-new field of video/imaging, again “priceless”.  With this evaluation complete, we 
drove back and Mr. Wheeler claimed that his best friend Brian Utley would be a perfect 
fit for the Company to help secure the patents and work with Mr. Rubenstein and Mr. 
Joao and he told us he was one of IBM’s leading engineers and had developed the AS400 
and the PC.  He told us they sat on the Board of FAU together and that his last employer 
Mr. Monte Friedkin was also on the Board and was completely satisfied with Utley’s 
performance. 
 
Iviewit and Real 3D entered into an agreement drafted by Wheeler that was leading to a 
more defined licensing agreement when Intel (a 10% minority owner) bought out Real 
3D and it is the Company’s contention that as the Company was acquired the Company’s 
patent pending technologies got acquired with it and landed on the chip.  Mr. Rubenstein 
has negotiated technology transfers with Intel and this is a conflict that was never 
disclosed when we engaged him, as with many of his clients there are major conflicts of 
interest that were never disclosed and will be evidenced throughout.  It is imperative to 
note that if the Respondents defense that they did no patent work and Rubenstein does 
not know the Company are proven false, the Conflicts of Interest for the Respondent, Mr. 
Rubenstein and Proskauer Rose are overwhelming in number. 
 
Upon return from this trip to Real 3D, the patent arrived at Mr. Bernstein’s home and it 
was quite a shock as only one patent was contained in the parcel for the imaging process.  
Grave concern was raised and Mr. Joao and Mr. Rubenstein were contacted and Mr. Joao 
said he was in the process of filing the video patent and would need to again receive 
disclosure of the ideas from the inventors.  Mr. Rubenstein opined that there was no need 
to worry that patents were based on date of invention and not on date of filing.  We 
learned much later that this was only true in the US and not in many foreign countries.  
What was also apparent was that the inventors were not all listed on the patent and Mr. 
Rubenstein, Mr. Joao and Respondent had told us earlier that until their immigration 
status was complete they could not be listed as inventors, and thus we hired Proskauer to 
get their status expedited.  About this time at Mr. Bernstein’s home a series of break-ins 
occurred at which Mr. Wheeler suggested taking all patents, drafts and related documents 
to his office for safe keeping, which Mr. Bernstein complied with. 
 
As will be evidenced in this rebuttal, we had in February 1999 prior to the Real 3D 
meeting found that Mr. Rubenstein and Mr. Joao were NOT listed at Proskauer Rose as 
Mr. Wheeler had represented, and when a search was done on Martindale they were 
found to be working at the firm of Meltzer Lippe Goldstein and Schlissel of Mineola NY 
and Rubenstein was also listed at a one Baer Marks & Upham.  When confronted with 
this finding in February of 1999, Mr. Wheeler claimed that Rubenstein and Joao were in 
transition and that Mr. Rubenstein was almost a partner and Mr. Joao was following but 
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had some loss ends at MLGS to finish up and asked if in the interim a retainer with that 
firm could be secured for Mr. Joao’s work.  What we did not know is that 5-6 partners of 
Meltzer Lippe’s patent team had suddenly been hired by Proskauer Rose and that Mr. 
Joao was the only one left.  We have recently found out that not even this is true as Joao 
states in his Bar Action response to the State of New York that he had transferred in 2/99 
to Meltzer Lippe Goldstein and Schlissel.  One need ask, why would Kenneth Rubenstein 
who had transitioned the entire patent department of Meltzer Lippe Goldstein and 
Schlissel to Proskauer Rose when confronted with a product that had significant value to 
almost everyone of his clients, refer the matter out to Meltzer who had no patent 
department left and had just almost to the day Rubenstein claims he referred us to 
Meltzer, had hired Raymond Joao.  In light of his new position with Proskauer and his 
need to bill hours, Mr. Rubenstein instead of turning the patent filing work over to his 
other partners from Proskauer, mysteriously refers the matter out, to a man who now 
claims that Iviewit is infringing on his patents.  The Company was dismayed at the 
request as it burdened us with two law firms and Proskauer had already taken stock in 
Iviewit and was waiving payment were MLGS wanted a @$5,000 retainer for Mr. Joao’s 
services.  Mr. Wheeler assured the Company that it would be a very short time until 
Proskauer would employ Mr. Joao, so the Company complied. 
 
Mr. Wheeler then circulated a resume for Mr. Utley to Eliot Bernstein who circulated it 
to other members of the Company, the Board and investors, for review.  The resume, as 
will be evidenced in this rebuttal, contained many false statements and when we 
researched Mr. Utley’s background with his prior employer, after it was found that he 
was stealing patents from the Company, we were shocked at the gross misrepresentations 
that were uncovered as we are sure the Florida Bar will be, whereby at his last employer 
he was fired over patent disputes.  Mr. Wheeler (as evidenced in Mr. Utley’s own 
deposition) had full knowledge of this past patent problem with his former employer 
Monte Friedkin whom Mr. Wheeler knows personally as well.  Nonetheless, without 
hindsight and trusting Mr. Wheeler’s representation of Mr. Utley, we hired Mr. Utley 
who began working with Mr. Joao, Mr. Rubenstein and the Respondent to secure patents 
for the Company. 
 
Wayne Huizenga and his son Wayne Huizenga Jr. were excited at the news from Mr. 
Rubenstein, and Real 3D, and Mr. Wheeler who had referred them, attended many of the 
meetings where the technologies were displayed which led to the initial investment by 
Mr. Huizenga.  Mr. Wheeler at those meetings was constantly assuring the Huzienga 
investment team that the patents were in place and being handled by the esteemed Mr. 
Rubenstein.  Mr. Huizenga based on Mr. Wheeler’s representations then invested the 
seed $500,000.  The Company appeared to be on its way to a billion dollar venture. 
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Several months after the initial investment, Mr. Utley and Mr. Wheeler came to the 
Board and suggested starting a service business that would process images and videos for 
customers.  This had been an early idea of the Companies that was rejected once it was 
determined that we would be a technology license Company and thus we had designed 
the Company to be suited for such patent license models as was suggested by several 
Board members who had backgrounds in technology companies.  Mr. Wheeler assured 
the Company that with his clientele from Proskauer Rose and Mr. Utley’s contacts from 
IBM, they would have customers to fill encoding service labs worldwide.  That while we 
waited for the patents to get approved that we were missing a major opportunity and that 
he would be able to secure additional funds from Mr. Huizenga’s group.  He said the cost 
to setting up some companies would be nominal and that it would pose no risks.  
 
We submit the following evidence for review: 
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It is interesting to note that not a single client of Proskauer Rose or Brian Utley even 
though many were under NDA’s secured by Wheeler, have ever paid Iviewit, although 
many of them now utilize many of Iviewit’s processes. 
 
Mr. Wheeler began setting up the Companies for the operations and then came to the 
Board members stating that Mr. Huizenga would not make further investment unless the 
inventors assigned the patents to a Company.  This statement concerned the Board 
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members and everyone was concerned that this would put the patents at risk in the event 
of a Bankruptcy or a lawsuit and Mr. Wheeler assured the Board and several consultants 
brought in to analyze his structure that he had developed a plan that would protect the 
patents in any of these circumstances, as he would set up a holding company to hold the 
patents and several operational companies to handle the encoding.  This plan of his was 
to cost the Company very little to set-up, (refer to the Proskauer bills to see the enormous 
cost and complexities) as several people took issue with the rationale of setting up so 
many Companies.  It was resolved that upon Mr. Wheeler’s advice, although we will later 
submit evidence that his own Proskauer Rose partner had advised him to have the 
inventors license the Company, that this structure was implemented.  It is of interest to 
note that Mr. Wheeler is the first person trying to sue the Company that holds the patents 
in the Proskauer lawsuit he references in his response to the Bar and gain access to the 
Intellectual Property he was hired to protect, even though he has no bills evidenced with 
the Company that holds the patents, Iviewit Holdings, Inc. 
 
Once his structure was set up, he went to Mr. Huizenga for more investment, whereby 
Mr. Huizenga wanted a review of the patents.  Mr. Stephen Filipek, Esq. contacted Mr. 
Wheeler whereby a meeting was set up at the offices of Proskauer Rose in New York 
with Mr. Utley, Mr. Rubenstein, and Mr. Joao to review the patents.  Upon his return, Mr. 
Cris Brandon of Huizenga Holdings contacted Mr. Bernstein and informed him that Mr. 
Filipek’s review came back negative and that he was very concerned that the patents in 
no way covered the inventions we had invented and he had invested in.  Mr. Wheeler was 
summoned and he contacted Kenneth Rubenstein and Mr. Joao who assured him that Mr. 
Filipek did not understand the patents on his first read and that everything was all right 
and could be explained.  A meeting was set up with Huizenga and Mr. Wheeler, Mr. 
Utley and Simon Bernstein went to the Huizenga group and were sent back with a no to 
further investment.  Mr. Wheeler then contacted Mr. Eliot Bernstein with Mr. Utley 
claiming that the reason for Mr. Huizenga not investing was due to his fathers attack of 
one of the Huizenga principles and nothing to do with the patents, and they urged Mr. E. 
Bernstein that if he did not fire his father immediately from the Board that Huizenga 
would not participate.  Eliot refused such request and wanted further investigation into 
the patent problems. 
 
It was at this point in time that through another Wheeler referral, Maurice Buchsbaum, 
later Board Member and Employee of Iviewit that another friend of Mr. Wheelers was 
brought in to invest in the Company, Stephen Warner of Crossbow Ventures.  Mr. 
Buchsbaum was also an advisor to the Crossbow fund with his offices in their West Palm 
office and Mr. Wheeler assured the Company that they would do a thorough patent 
review with Mr. Rubenstein and Mr. Joao before investing in the Company.  In short 
order, after seeing the technology only once and relying on statements made by Mr. 
Wheeler who attended and led the meetings, they committed to an investment in the 
Company.  Mr. Wheeler, Mr. Buchsbaum and Mr. Utley assured the Company that the 
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patents were being analyzed by Crossbow Ventures patent counsel as part of their due 
diligence and as standard fiduciary responsibilities to their investors, with 
Rubenstein/Joao.  Mr. Wheeler opined that the review was concluded and that the patents 
were fine and an investment was then secured by Crossbow Ventures.  Mr. Wheeler 
handled this series of transactions for the Company. 
 
Mr. Eliot Bernstein and several board members were not content with a simple verbal 
assurance and wanted to review the patents and what was found was that like Mr. Filipek, 
the substance of the patents seemed altered and in fact, the patents were altered by Mr. 
Joao, which will be evidenced later in the rebuttal as true, before being filed with the 
patent office, which constitutes not only fraud against Iviewit but fraud against the US 
Patent office.  Mr. Bernstein demanded explanations to this phenomenon and what 
followed is even more bizarre.  Upon reviewing the patents, it was determined that they 
were all filed at different times then was represented, that they were all still missing 
inventors (which when Mr. Bernstein researched Mr. Rubenstein’s claim that foreigners 
could not be listed, he found evidence to the contrary) and that the content had been 
changed from what he and the inventors had disclosed and signed patents for.  Even after 
Mr. Rubenstein/Joao were confronted with the fallacy of their statement that foreigners 
could not be listed as inventors, they still failed to properly amend the patents, although 
they had the inventors Shirajee and Rosario sign such invention forms.  As will be 
evidenced, Mr. Utley upon questioning suddenly re-reviews the patents he had been 
working on with Mr. Joao and writes Raymond Joao a letter stating that there were major 
missing items in the patents and suggests with Mr. Wheeler that a friend of theirs, Mr. 
William Dick of Foley and Lardner be brought in to analyze and correct the work of Mr. 
Joao/Rubenstein. 
 
Mr. Wheeler and Mr. Utley make representation that the work of Joao is inadequate as 
will be evidenced in the rebuttal in taped conversations, and that Mr. Dick and Foley and 
Lardner can correct the errors.  Mr. Dick is NOT represented as having been the attorney 
who was involved in past patent malfeasances with Mr. Utley at his former employer by 
either Mr. Wheeler or Mr. Utley, the Company would not learn this until Mr. Utley’s 
deposition in the Proskauer vs. Iviewit case.   With imminent patent filing dates looming 
the Company retains Foley and Lardner to begin correcting Mr. Joao and Mr. 
Rubenstein’s faulty filings and undertake a series of disclosures with all the inventors to 
new patent attorney’s put in place by Mr. Dick from Foley and Lardner.   Foley’s analysis 
was that the problems could be rectified and that therefore Mr. Wheeler opined that there 
would be no need to pursue Raymond Joao on charges, as evidenced in the taped 
conversations, which will later be exhibited.   
 
After several months of work, Mr. Utley confronts Mr. Eliot Bernstein with a set of blank 
signature pages to sign for the new patents.  Mr. Bernstein accompanied by Mr. James 
Armstrong refuses to sign blank pages at which time Mr. Utley begins to get upset and 
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points to several large 3 ring binders and claims that there is no time for Mr. Bernstein to 
review as they have to be filed by midnight.  Mr. Bernstein refuses further and Mr. Utley 
demands signatures and refuses to turn over the patent binders to Mr. Bernstein.  Mr. 
Bernstein advises Mr. Armstrong that he is going to take the binders from Mr. Utley and 
if Mr. Utley tries to stop him, to restrain him until the police can be contacted.  Mr. 
Bernstein then grabs the patent binders from Utley and Mr. Armstrong notifies Mr. Utley 
to stand down or else we would contact the police at which point Mr. Bernstein has his 
secretary, Jennifer Kluge photocopy the binders.  Mr. Armstrong and Mr. Bernstein then 
leave the office to review such patents.  Mr. Bernstein contacts Foley and Lardner where 
he finds that patents are not due until the following day at midnight.  Mr. Armstrong and 
Mr. Bernstein begin an all night review of the patents and what they find is astonishing.  
First, they find the patents fraught with mathematical errors.  Second, that the inventors 
have been switched and changed from what was told to Foley and Lardner and that Mr. 
Utley has replaced inventors with himself.  Third, that the patent content and titles had 
been changed from what was disclosed to the Foley and Lardner team.  We did not 
however, without hindsight, know that the reasons for these errors was due to other 
patents being written into Mr. Utley’s home address with the correct formulas, with Utley 
listed as sole inventor, not assigned to the Company with Foley and Lardner having 
procured such fraudulent documents, so the errors seemed to be mistakes at the time. 
 
Mr. Utley, Mary Viadero and Martha Manteconn, (Mary and Martha former employees 
of Mr. Utley’s at Diamond Turf Lawnmower where they were all fired for past patent 
malfeasances) began a massive shredding of documents at this point. 
 
Upon this discovery of massive mistakes by Foley and Lardner, Mr. Bernstein and Mr. 
Armstrong went to Simon Bernstein and Maurice Buchsbaum two Board members with 
evidence of the wrongdoings.  It was determined that taped meetings should be held with 
representatives of Foley and Lardner, Christopher Wheeler of Proskauer Rose, Mr. Utley, 
Eliot and Simon Mr. Bernstein and Mr. Armstrong to confront the problems and 
allegations.  Copies of these transcripts will are attached as exhibits to this rebuttal from 
meetings held 7/31/00 Exhibit E, 8/2/00 Exhibit F and 8/4/00 Exhibit G.  After listening 
to these attorney’s excuses for these errors, it was requested that Foley and Lardner 
execute a letter stating the liabilities that they may have caused so that the Board and 
Investors could be notified of such potential damages.  At this point it is clear that despite 
deposition statement to the contrary from both Mr. Utley and Mr. Wheeler, they were 
fully cognizant of such errors from both the Joao/Rubenstein filings and the Foley and 
Lardner filings. 
 
Investigations began around this point in time by Mr. Bernstein into the entire state of 
affairs that Mr. Wheeler and his cohorts had put the Company in.  Of course this was 
going to take time and Mr. Bernstein was involved in major licensing deals in California.  
Mr. Bernstein at this time was also notified by Maurice Buchsbaum that further patent 
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malfeasance may have been occurring by Mr. Utley and Mr. Dick and that several patents 
not in the Company’s possession may have been illegally been transferred into Mr. 
Utley’s home address, without assignment to the Company, with Mr. Utley listing 
himself as the sole inventor, with Foley and Lardner representatives aiding and abetting 
this crime.  This crime would not only be against Iviewit if true, but a direct fraud on the 
US Patent Office. 
  
We submit as evidence and will further expand on this document throughout the rebuttal 
the following patent applied for by Mr. Utley which is for the core imaging technology 
mathematics, that he claims he invented, sent to his home address and that he further 
failed to assign to the Company, although his sworn deposition testimony is that no 
patents were in his sole name and no patents were not assigned to Iviewit. 
 

Confidential Page 15 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 
 

 

Confidential Page 16 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 

 

 
In another instance to be evidenced later, is another application procured the same way 
for Zoom and Pan on a Digital Camera in which Utley claims sole inventorship for and is 
for a technology that now exists on almost all digital cameras known commonly now as 
“Digital Zoom”.   
 
Further Respondent and his partners interfered with client Warner Bros. and AOLTW 
that led to the end of several prominent accounts and a potential 20M investment, as will 
be evidenced.  It should be understood that the Company was mainly run and operated by 
Mr. Wheeler, his hand picked patent attorneys (Raymond Joao, Kenneth Rubenstein, 
William Dick), his hand picked management team (Brian Utley, Maurice Buchsbaum, 
Raymond Hersh and Michael Reale), his investment referrals (Crossbow Ventures and 
Tiedemann/Prolow Group) and his client referrals.  Mr. Wheeler in his deposition and his 
statements to the Bar of Florida feigns that he hardly knew the technology and many 
other ridiculous statements, considering the number of meetings he oversaw, business 
plans he controlled and distributed and opinions and technical evaluations he preformed 
and billed for.  Iviewit’s technologies were a part of his everyday life as you will see 
from the volumes of billings submitted and yet he acts as if he has forgotten what the 
Company was all about.  Mr. Wheeler was running and controlling the Company in all 
facets of its operations and Intellectual Properties, the evidence is overwhelming.  The 
only regret the Company, its shareholders and investors have, is that we placed our trust 
in him.  It is utterly disgusting that he now tries to say that his firm was not involved in 
the patents, it clearly emphasizes his greed and desire to steal such technologies from 
those that entrusted him.  The perjured statements throughout his own deposition are 
testimony that he is willing to do anything to steal these technologies he was entrusted to 
protect. 
 
One must ask oneself while reading through the evidence, why if Mr. Wheeler has 
referred all this competent help to procure and secure patents for Iviewit, why the patents 
are in a state that few that have reviewed them can say anything but they are fraught with 
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problems.  Mr. Wheeler consistently lambastes Mr. Bernstein as being a conspiracy 
theorist, when it takes just a matter of sifting through the evidence and asking the simple 
question of how with this much control over the Company, can the Company and its 
assets be in such a state of disarray?  Why are documents missing?  Why are patents not 
covering their scope and missing?  Why are patent attorneys making mistakes in math?  
Why are patent attorneys writing patents into managements name without assignment or 
knowledge of the Company?   Why are patent attorneys central to Company’s 
technologies and advisors of the Company now denying that they have ever heard the 
name of the Company when the billings are replete with references of their name?  Why 
have securities been transacted without Board approval or documents?  Why are 
management members stealing highly proprietary equipment with patent processes to 
investors who are also Board members in violation of all fiduciary responsibilities?  Why 
under deposition do we find many instances of perjury by management and the attorneys 
involved?  Why are key billings missing from the lawyers that provided the services?  
Why have fraudulent patent documents been submitted to the US Patent office?  Why are 
Copyrights billed for by attorneys completely missing and never filed?  Why are the 
Companies technologies now in use in the following applications (DVD’s, Digital 
Cameras, Computer Chips, Medical Imaging, Graphics Software, Set Top Boxes and 
hosts of other items) with no royalty payments to the Company?  Why did Proskauer 
Rose run out and hire a patent department replete with someone to head it that is an 
expert in the exact science Iviewit’s patents cover?  Why does one of the Company’s 
patent attorneys have 50+ patents in his own name since meeting the Company?  This 
and much more can and will be answered throughout this rebuttal in one simple name, 
Christopher Clark Wheeler. 
 
It was these malfeasances when uncovered that led to Iviewit’s lead investor pulling 
funding on the Company and causing the Company massive damages.  It is these actions 
all coordinated by Mr. Wheeler that are putting the patented technology at severe risk 
with the Patent Offices worldwide and stand to cost the Iviewit investors billions of 
dollars in revenues on applications already in use, as well as, the IRS tax revenue on such 
license fees.  These allegations are not fly by night allegations but have many witnesses 
to the malfeasances and have been reviewed by many prominent law firms and lawyers, 
which have resulted in the filing of a Criminal Conspiracy charge that was submitted by 
the Company’s attorney Steven Selz, Esq. against Proskauer.  The complaint was 
submitted to the Bar with the Proskauer rebuttal and herein as Exhibit A.  It is interesting 
to note that although submitted by Proskauer as some form of evidence they clearly do 
not deal with one single aspect of the complaint.  The allegations are not the result of Mr. 
Bernstein’s conspiracy theory as the Respondent’s reply to the Bar would have it, but are 
the culmination of a thorough and exhaustive two year review of the documents and 
evidence that follows.  Mr. Bernstein did not draft the charges of the Civil Conspiracy; a 
competent and certified lawyer of the Florida Bar, Mr. Steven Selz, Esq. did this with 
input from a variety of other lawyers including Caroline Prochotska Rogers, Esq. and the 
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CEO of Iviewit, P. Stephen Lamont whom is also a graduate of Columbia Law.  Mr. 
Bernstein was a Founding Inventor, Board Member and Secretary for the Companies, 
whom has facilitated the evidence from the Company to competent, registered attorneys 
for analysis and it was their filing of the Counter Claim that alleges Civil Conspiracy.   
The witnesses to refute the Respondents claims are numerous and come from mainly 
legal, finance and accounting professions from the most respectable firms of these 
professions, we urge the Florida Bar to contact these most respected individuals whom 
have been submitted prior as witnesses. 
 
We will now present the evidence to these allegations and are sure the Florida Bar will 
find that Mr. Wheeler has conspired in several instances to steal the Companies 
technologies and continues to cause harm to the Companies and its shareholders.  In 
particular and as you will note throughout their depositions and Bar responses, it is 
apparent that their main form of defense is in hurting Mr. Bernstein, the main inventor, 
destroying his life (which they have successfully achieved) and stealing from him and 
others the inventions and their royalties.  The only other defense is that while reviewing 
these documents and the actions that you will forget that this is real as it will appear as a 
scene from Pulp Fiction but remember that peoples lives are being destroyed over this, 
that a Company and its employees have all been hurt and finally shareholders and 
investors monies have been absconded with. 
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II. Malfeasances in the transfer of Iviewit securities handled by Mr. Wheeler 
through Proskauer Rose, to a referral of Mr. Wheeler’s, with no Board or 
investor approval which leads to the end of the Proskauer/Iviewit 
relationship.  Mr. Wheeler’s hand picked management team of Utley, Reale 
and Hersh are also terminated for same. 
 
The Company will start with the point in time that malfeasances of Mr. Wheeler’s came 
into light.  Mr. Wheeler and Mr. Utley were caught transferring securities and attempting 
to transfer the patent assets to a friend of Mr. Wheeler’s, a one Tiedemann/Prolow, and it 
is here that Proskauer began to take actions to harm the Company and a cover-up began.  
We submit as evidence from Donald Kane who at the time he joined Iviewit as a Board 
Member was a managing partner at Goldman Sachs, responsible for the technology 
sector.  Mr. Kane sent the following email message regarding the illegal transfer of 
securities between Iviewit and a referred friend of Mr. Wheeler’s Tiedemann/Prolow, that 
did not have any documentation signed for the transfer of the funds nor was ever 
presented to the Board.  The concern amongst Board members of such decision without 
consulting either the Board and the Investors, is what ultimately led to the Company’s 
current troubles with Proskauer.  This transfer led to the entire Board of Directors to later 
resign, fearing repercussions from the potential liabilities from this transfer and other 
liabilities caused by Mr. Utley and his hand picked management team.  Mr. Utley was 
fired with the rest of the Wheeler/Utley management team and the Company truly 
suffered, as Mr. Wheeler never appeared at another Board meeting, although requested 
by several members to explain his actions in these malfeasances from the period of 
2/2001 through 4/2001.   
 
As the Wheeler/Utley management team was fired, it is three employees direct testimony 
that management came in with a briefcase of cash, they said was from an investor, tried 
to bribe such employees to give them patent processes, trade secrets and steal corporate 
proprietary computers which contained the “patents secret sauce” and then proceeded to 
steal such machines and take them to a company partially owned by Mr. Prolow, who 
was acting as an Iviewit Board member at the time, which also is conflict with his 
fiduciary responsibilities to the Company.   
 
We submit to the Bar the following evidence from Mr. Donald Kane a Board member at 
the time this was written.  He refers to Mr. H. Hickman Powell of Crossbow Ventures an 
approximately 4 million dollar investor in the Company also being concerned, and asks 
Mr. Bernstein to speak with Alan Epstein, Esq. of the most respectable law firm of 
Armstrong Hirsh Jackoway Tyerman and Wertheimer in Los Angeles, regarding the 
potential implications of such illegal and improper transfer of such securities. 
 

   
 
 

Confidential Page 20 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 

  
 
And we submit from Wheeler’s deposition the following statements that deny that Mr. 
Kane is referring to a transaction handled by Mr. Wheeler to his friend and his referral 
Mr. Bruce Prolow and the investment firm of Tiedemann/Prolow.  From the point of this 
email forward, Mr. Wheeler made no contact with the Company and failed to appear at 
the remaining Board meetings to explain his actions and instead has gone on a course of 
suing the Company to cover-up these actions: 
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p.207-208 Wheeler Deposition 
 
 

 

 
p.93-94 Deposition Christopher Wheeler 

 
And further from his deposition 
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Now the Company will submit evidence that Mr. Wheeler was fully aware of the 
Tiedemann/Prolow investment and further that he had without Board approval drafted 
documentation regarding a proposed merger/acquisition regarding a Tiedemann/Prolow 
Company with Iviewit.  These are the billings from Proskauer regarding these 
transactions and all overseen by Mr. Wheeler over a several month period and only 
represent a sample of the total billings for these transactions. 
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Then later from his deposition we find that he does have knowledge and in fact 
performed an opinion for Mr. Prolow of course the opinions for investors in Mr. 
Wheeler’s opinions did not need review from patent counsel regarding the patents: 

 
p.200 Christopher Wheeler deposition 

 

Confidential Page 31 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 

 
Now, almost a year after the investment was made CEO Lamont, who was not present 
when this loan was made, went to meet Mr. Prolow to have documents for the loan 
finally completed.  Neither Iviewit nor Mr. Prolow had a signed convertible 
promissory note for the transfer of the monies or the transfer of the securities, which 
Mr. Wheeler and Proskauer were to have secured.  What the Bar of Florida may also 
note here, is that it has been alleged that the loan was purported to be for $1 million 
dollars and then it appears that Iviewit was only given $345,000.  At the very same 
time, as will be evidenced; a briefcase of cash from an investor is walked off the 
Iviewit premises by Wheeler’s hand picked management team with highly proprietary 
computers containing the patent processes as attested by employees in the evidence 
later submitted.  What’s more remarkable is that the employees, the computers and 
perhaps the missing money, end up at a Distance Learning Company that is partially 
owned by Mr. Wheeler’s friend Mr. Prolow. 
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Further Mr. Lamont’s recollection of the events leading up to his having to have 
documents executed a year after the transaction. 

 

Confidential Page 35 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 

 
 

Confidential Page 36 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 
We submit as evidence a letter to Mr. Prolow from CEO Lamont that asks for 
information regarding stolen computers that were taken by Mr. Utley as he left Iviewit, as 
evidenced in the attached police report and transferred to a company that Mr. Prolow was 
a director of.  After his termination from Iviewit Mr. Utley was employed by Mr. 
Prolow’s Company Internettrain which posed all kinds of conflicts for Mr. Prolow as a 
Board member of Iviewit and violated Mr. Utley’s employment and non-compete 
agreement, attached as Exhibit B: 
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The documents that were later signed by Brian Utley and Raymond Hersh and prepared 
by Proskauer Rose LLP come two months month after the transaction and again without 
Board approval and missing the convertible note which was signed a year later by Mr. 
Lamont. 
 
We submit the wire transfer information sent to the Company a year later by Mr. Prolow: 
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The documents completed for the transaction occur after the transaction, the fact that it 
been transmitted earlier was already a large concern for the shareholders, board of 
director members, investors and other legal counsel, as the documents for the transaction 
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were never sent to the Board.  We submit these documents as Exhibit B.  As you will see 
on these documents it is Proskauer Rose footers that are imprinted on 3/20/01, a month 
after the transfer and further the warrant is not a part of their closing documents.  The 
warrant is drafted, executed and sent by Raymond Hersh two months after the transaction 
and a month after the Proskauer documents are supposedly signed and has a different 
amount of stock than the Proskauer Rose documents.  Also discovered was that without 
Board approval or knowledge, Mr. Utley and Mr. Wheeler had been preparing to 
sell/merge the Company to Mr. Prolow’s Company and transfer with this transaction the 
assets of Iviewit.  When Mr. Utley proposed this plan at a Board meeting with the New 
Jersey Company members involved, they were asked to leave the Board meeting and Mr. 
Utley was removed from his corporate responsibilities. 
 
So this led to a questioning of the transaction that Mr. Wheeler had orchestrated with Mr. 
Utley and Mr. Prolow and Wheeler was asked to attend meetings of the Board before it 
disbanded, in which he could address this most bizarre transaction and several of the 
patent issues that were arising, issues concerning Mr. Utley improperly filing patents that 
he and Mr. Wheeler were overseeing, as will be evidenced further in this rebuttal.  
Instead of showing up to the Board meetings to explain, Mr. Wheeler failed to attend any 
of the final meetings and the Board, Board members began to get nervous and all began 
to resign fearing repercussions from these actions.  Immediately after Mr. Utley was 
fired, Mr. Wheeler supposedly wrote a letter to Mr. Utley withdrawing Proskauer’s 
services.  As the investigations into what had happened began, both Mr. Utley and Mr. 
Wheeler filed actions against the Company in an attempt to bankrupt it and gain claims 
against the Intellectual Property that they had tried repeatedly to steal while in positions 
of management.  Now Mr. Utley in his final days gave the employees no notice of 
termination as directed by the Board weeks in advance of the closure of the Boca Raton 
office and then he and his longtime friend Mr. Utley and another Wheeler referral Mr. 
Mike Reale, tried to bribe employees with a briefcase of cash on the last day of their 
employment, to steal patent processes, proprietary equipment, trade secrets, etc. and even 
claim that the cash was from an investor, perhaps this is why the documentation on the 
Tiedemann/Prolow loan is missing. 
 
From Mr. Wheeler’s deposition we submit on a transaction he authored with Mr. Utley 
for a friend of his with no COI signed Mr. Carl Tiedemann and Mr. Bruce Prolow: 
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We respectfully ask the Bar of Florida to call the following individuals directly for their 
statements in the following matters of stolen money and stolen equipment: 

1. Matthew Mink 
2. Zakirul Shirajee – Have taped testimony 
3. Anthony Frenden – Have written testimony submitted 

below 
 
We submit the following evidence in this matter: 
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And we submit Mr. Frenden’s testimony 
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And at this point it was clear they had stolen equipment and a police report was made and 
once the Computers were returned we found they had been accessed and used for 
Production at the Company Internet Train where Mr. Utley was working for Mr. Prolow. 

 

 

Confidential Page 48 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 

 

We submit Mssrs: Utley/Reale Police Report 
 

Frightening but true, Brian and Mike steal highly proprietary equipment worth a fortune 
in proprietary software and confidential iviewit processes.  After lying about what they 
were taking and lying to the police they are confronted to return the machines which they 
have taken to a distance learning part owned by our investor Tiedeman/Prolow’s distance 
learning company.  Without the testimony of Matthew Mink that they had contacted him 
for passwords we would have never recovered the machine as Utley had stated to the  
Company that he did not possess such machines.   
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III. Theft of patents – Mr. Wheeler’s management suggestion Mr. Utley is 
caught writing patents into his own name without assignment to the 
Company, sent to his home address, and using Iviewit attorney’s William 
Dick, Doug Boehm and Steven Becker of F&L to complete such patent 
thefts.  It is later discovered that he has tried to take intellectual properties 
from his last employer with the aid of Mr. Dick, neither fact was disclosed 
by Mr. Wheeler when recommending such candidates.  It is the Companies 
assertion that Mr. Wheeler intentionally with full knowledge brought past 
patent thieves in to steal from Iviewit their technologies. 
 
We submit as evidence the following patents that were done by Foley & Lardner 
(overseen by Mr. William Dick) that were not included in the corporate records and 
contains knowingly and with malice false information regarding inventor Utley submitted 
to the US Patent Office, we did not find these patents until Irell & Manella a California 
law firm designing the licensing agreements for Warner Bros. and Sony amongst others, 
became nervous of rumors that Mr. Utley and Mr. Dick might have tried to steal patents 
to Utley.  It is also apparent in Mr. Wheeler’s deposition that he claims that Eliot 
Bernstein made him aware on several instance that people were trying to steal the patents 
and although he informed the Company that he was investigating such claims, proceeded 
to instead cover up the matters and take no actions to notify the Board, the investors or 
any authoritative bodies of such allegations.  Dick Bernacchi, Esq. of Irell referred 
Iviewit to Blakely Sokoloff Zafman and Taylor to conduct an investigation into the patent 
allegations and when they went to the US Patent Office they found the following patents 
written into Brian Utley’s home address, with him listed as sole inventor, not assigned to 
the Company, not in the Corporate records done by Foley & Lardner under the 
supervision of William Dick: 
 

Confidential Page 58 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 
 

 
 
 

Confidential Page 59 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 

 
 

 
The second patent Utley has in his own name with no assignment to the Company is 
ZOOM & PAN IMAGING USING A DIGITAL CAMERA.  This summary page 
was provided to Iviewit’s investor Crossbow Ventures by Blakely Sokoloff Zafman 
and Taylor, and Crossbow then pulled funding on the Company in what appeared 
to be related to the discovery of such information, investigation pending.  As you can 
see Utley is sole inventor of ideas that were created prior to his employment at 
iviewit. 
 
Please refer to the footnote in the following document from Blakely Sokoloff Zafman & 
Taylor after finding such stolen patents and having to try and re-assign them to the 
Company. 
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We submit to the Florida Bar the following statements from Mr. Utley’s deposition: 
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And further in Mr. Utley’s deposition more perjury: 
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And now from Wheeler’s deposition where he claims that he is unaware of any camera 
applications, although many business plans authored, reviewed and billed for by Wheeler 
make such claims as to the camera applications and in fact at the Real 3D meeting they 
had stated that it would be one of the most important developments in cameras ever and 
they were in negotiations with many camera manufacturers that could use it.  In addition, 
Mr. Wheeler is constantly bragging to investors regarding the camera application and 
suddenly Mr. Wheeler and Mr. Utley both show up at Iviewit one day with a Nikkon 990 
which is one of the 1st camera’s to have such “digital zoom” and tell us that they have 
both purchased one and have taken pictures of adjoining retirement properties they had 
just purchased together.  Yet in his deposition he feigns ignorance. 
 
We submit from Wheeler’s deposition: 
 
 

 
 
Now we submit from the Wachovia Private Placement memorandum so authored, billed 
and disseminated by Mssrs: Wheeler and Utley the following statements: 
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And further from Utley’s deposition: 
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And further from Mr. Utley’s deposition: 
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And from this next part of Utley’s deposition we find that Utley had used William Dick 
in past representation for patents at his prior employer Diamond Turf where patent 
disputes had occurred leading to Mr. Utley’s being fired and the Company forced to close 
down, this was never represented by Mr. Wheeler or Mr. Utley when they referred Mr. 
Dick of Foley and Lardner to Iviewit. 
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IV. Misrepresentation of Mr. Utley’s background by Mr. Wheeler on a false 
resume where Utley lies about termination from his prior employer, Monte 
Friedkin of Diamond Turf, failing to inform the Company that he was 
involved in patent disputes that led to closure of the Company and his 
being fired.  More shocking is that Utley testifies that Wheeler was “fully 
cognizant” of such termination and reasons surrounding such termination. 

 
From the response filed by Mr. Wheeler we quote: 

 

 

 
 

 
 
We respectfully submit Mr. Utley’s resume as given to Iviewit by Mr. Wheeler for 
circulation to approve Mr. Utley to the Board and Investors and a confirmation email 
that Mr. Wheeler was in receipt of Mr. Utley’s resume.  Further in every business 
plan that was authored, reviewed, billed for by Proskauer Rose and disseminated by 
Mr. Wheeler to investors, potential investors, clients, shareholders, potential clients 
and Wachovia Securities for a Private Placement of 12-20M, Mr. Utley’s background 
was included, with false statements.  We ask that the Florida Bar contact Mr. Monte 
Friedkin ((954) 972-3222 x310) for testimony that Mr. Utley’s statements are false in 
regard to his past employment.  When contacted by Iviewit after Mr. Utley’s 
termination we got a far different story on what happened at Diamond Turf 
Lawnmower, which is that Mr. Utley had attempted to steal patents which led to his 
being fired and the Company being closed.  Since Mr. Wheeler, Mr. Utley and Mr. 
Friedkin all sat on the FAU Board together, Mr. Friedkin was confident that Wheeler 
had full knowledge of the situation, but more telling is that in Mr. Utley’s deposition 
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he claims that Mr. Wheeler was fully “cognizant” of the reasons surrounding his 
departure.  Mr. Wheeler in his deposition is unclear of his knowledge and in the letter 
submitted to the Bar of Florida he is in complete denial. 
 

Wheeler sets up 
Premier no COI, 
Utley lies in depo 
saying Wheeler 
never did work for 
him. Wheeler depo 
says he did it and 
did not disclose this 
to Company, lies to 
Bar of Florida and 
says he did????? 

No formal 
engineering 
degree ever 
obtained. 

Wachovia PPM says he was graduate, in his own deposition he says he was not!!

Truth was 
per Monte 
Friedkin 
that Utley 
was that he 
was fired 
for patent 
theft and 
Company 
was shut 
down! 
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And from Utley’s deposition you will find quite a different story of what led to his being 
fired from Diamond Turf and the closure of the business: 
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Now we submit from a private placement memorandum submitted to Wachovia 
Securities authored by Mr. Utley and reviewed and billed for by Mr. Wheeler and other 
representatives of Proskauer Rose, as stated in his deposition testimony, a biography of 
Mr. Utley that completely states false and misleading statements that he has graduated 
college, which clearly is refuted by his own deposition testimony where he clearly states 
he did NOT graduate college and contradicts his resume statements.  
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And from Mr. Utley’s resume as submitted to the Board and Investors by Mr. 
Wheeler and upon acceptance of Mr. Utley distributed widely including to Mr. 
Wheeler himself who claims in his deposition and to the Florida Bar that he was 
unaware of Utley’s misrepresentation of his employment at Diamond Turf: 
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We respectfully submit the following deposition testimony from Utley, which shows 
that contrary to the sworn statement for the Wachovia business plan, authored by 
Utley and approved by Wheeler for Proskauer Rose whom billed for such review, that 
Mr. Utley in fact never graduated college or has a professional engineering degree: 
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And now from Mr. Wheeler’s deposition he denies that he knew why Utley was fired 
from Diamond Turf over patent disputes which Utley claims Wheeler was fully aware of 
such situation, one of them has perjured themselves.  It is further interesting to note that 
Wheeler again feigns confusion when he knows the owner of Diamond Turf well and sits 
on the Board of Florida Atlantic University with him and Mr. Utley. 
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We respectfully submit the following evidence from Mr. Utley’s deposition whereby he 
claims that Mr. Wheeler was fully cognizant of his being fired and the circumstances 
surrounding them from Diamond Turf: 
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And from Mr. Wheeler’s sworn deposition statement a quite different story is told: 
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If Mr. Wheeler knew of Mr. Utley’s being fired and the reasons surrounding his 
departure, then it logically follows that he knew Mr. William Dick was involved in the 
malfeasances that occurred when he and Mr. Utley then recommended Mr. William Dick 
to replace Mr. Joao to handle patents for Iviewit.  Had these past circumstances been 
properly represented to Iviewit by Mr. Wheeler, Mr. Utley or Mr. Dick than it is most 
certain that we would have never hired any of the three of them for positions that 
involved anything to do with patents or management.   
 
Now that the Bar of Florida can see many of the events that led to the employment of 
Utley and the true and correct reasons for Mr. Utley and Mr. Wheeler’s actions against 
the Company, we submit the following chart to help understand the people whom they 
introduced the Company too, many in conflict of interest and violation of NDA’s and all 
having tentacles to Mr. Wheeler. 
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V. Conflicts of interest in representing Mr. Utley to Iviewit and failure to 
disclose to the Company that a conflict existed between Mr. Utley being 
represented by Mr. Wheeler and Proskauer Rose in the past and not 
disclosing such information upon referral of Mr. Utley.  Mr. Wheeler had 
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started a computer consulting business (Premier Consulting Inc.) that is 
still in existence and had conflicting clients, i.e. IBM, that was not properly 
disclosed to Iviewit.  Mr. Wheeler’s deposition testimony will contradict his 
statements to the Bar of Florida and represents yet another perjured 
statement. 

 

 
 

 
 
 

And this next part of Mr. Wheeler’s deposition is in direct contradiction to his statements 
to the Floirda Bar in this matter, in that he has claimed to the bar that he notified Iviewit 
of his involvement with Mr. Utley on a professional basis and in his deposition testimony 
contrarily denies such, thus constituting perjury. 
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Mr. Wheeler has committed perjury in his deposition or lied to the Florida Bar. 
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And further evidence from Mr. Utley’s deposition as contrasted to Mr. Wheeler’s will 
further show they both commit perjury.   From Utley’s deposition we submit deposition 
in which he clearly perjures himself in that Wheeler in the previous testimony says that 
he did represent Utley: 
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VI. Proskauer Rose as patent counsel for Iviewit and supporting evidence 
of such Intellectual Property representation contrary to Rubenstein, 
Wheeler and Utley statements under deposition and clearly in opposition to 
claims to the Florida Bar by the Respondent. 
 
We submit the following as quoted to the Florida Bar in defense of Mr. Wheeler and 
evidence in direct contradiction to these Bar statements and his deposition statements: 
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We now submit the following letter to the Board written by Mr. Utley that will refute 
Utley’s own statements that he did not use Rubenstein as an advisor.  In this next 
document authored by Mr. Utley and sent to Mr. Wheeler he clearly states that he 
consulted with Kenneth Rubenstein and Proskauer Rose as patent advisors before 
disseminating highly confidential patent materials to almost every contact of Iviewit’s at 
Warner Bros. leading to problems that ended the Iviewit/Warner Bros. account. Further 
compounding the Warner Bros. problem that resulted from such transmission of patent 
documents is a major conflict of interest, in that when asked to opine to the Warner Bros. 
representatives regarding the patent documents sent by Utley, Mr. Rubenstein refused to 
address questions regarding his prior statements to Warner Bros. representatives 
regarding the Iviewit technologies, claiming a “conflict of interest”.  Finally a Conflict of 
Interest existed as Mr. Rubenstein also oversees the patent pool for DVD as lead counsel 
and Mr. Gregory Thagard of Warner Bros. (another advisory board member of Iviewit) 
who Rubenstein consulted with on behalf of Iviewit for Warner Bros. and who holds 
many of DVD’s essential patents.  This patent pool that both are a part of and now 
benefits from Iviewit technologies and their relationship and thus this conflict was never 
disclosed to the Company as Mr. Rubenstein opined for Iviewit to Warner Bros. several 
times.  Mr. Rubenstein deposition poses serious perjured statements as will be evidenced 
later in this rebuttal.  
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From Mr. Utley's deposition we quote: 
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Further deposition testimony from Utley: 
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And finally after referring to Mr. Utley in the Board letter as an advisor in his own words 
and saying he had contacted him regarding a major decision to send patent documents to 
Warner Brothers we find this statement in Utley’s deposition: 
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From Utley’s Outlook file we find his notes on arranging for a call between Greg 
Thagard of Warner Brothers and Ken Rubenstein, the comments with mcm are from 
Brian G. Utley’s secretary Martha Mantecon. 
 
 

 
 
Further from another internal status with the bgu being Brian G. Utley: 
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VII. Proskauer says they did not do patent work at all for Iviewit and we 
submit this excerpt from their response to the Florida Bar and the following 
evidence to refute this claim. 

 
 

We submit the following statement from Mr. Wheeler’s deposition: 
 

 

 

 
 
We respectfully submit the following letter in direct contradiction to all statements that 
Proskauer did not do ANY patent work, among hosts of other evidence, authored on PR 
letterhead and penned by Mr. Wheeler himself.  The document is in direct contradiction 
to all statements to the Bar in denial of patent work and opinions of the patents by 
Proskauer Rose.  In no way does Mr. Wheeler refer to outside counsel when opining but 
refers to “we” as being Proskauer Rose.  Mr. Rosman was acting on behalf of Hassan 
Miah who had asked for Ken Rubenstein’s opinion as Iviewit’s advisor.  The document 
stands in the face of almost all statements made by Wheeler/Rubenstein in regards to 
their self proclaimed role as overseers of the Iviewit patents.  The patent counsel he was 
advised by was Mr. Rubenstein.  He states that they (Proskauer Rose) have undertaken 
both corporate and intellectual property matters, although he and Kenneth Rubenstein 
deny this vehemently throughout their depositions and throughout Mr. Wheeler’s claims 
to the Florida Bar. 
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And another signed copy to an investor and to Armstrong Hirsh Jackoway Tyerman & 
Wertheimer partner Alan Epstein, Esq. a shareholder and legal counsel for Iviewit at the 
time. 
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And then from Mr. Wheeler’s deposition testimony addressing his knowledge of this 
letter we have submitted: 
 
 
 

 
  

 
Later from Mr. Wheeler’s deposition 

 

 
 

Regarding statements that Mr. Rubenstein only referred Iviewit to Mr. Joao we find the 
following message from Mr. Wheeler regarding a patent meeting that he has invited Ken 
Rubenstein to attend. 
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Further from his deposition he claims complete ignorance to the technologies he had 
written such a lavish opinion on. 
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You will note in Mr. Wheeler’s letter that is written to Richard Rosman, Esq. a Harvard 
graduate with both a law and CPA degree from this most established and respected 
institution, that Mr. Wheeler on PR letterhead states the term “we” repeatedly and never 
refers to outside counsel or other attorneys!  He states that “we” have procured patent 
counsel, which would refer to Kenneth Rubenstein and never refers in any sense to 
outside counsel.  The letter was requested by Mr. Rosman as the esteemed Hassan Miah, 
(creator of the Intel/CAA multi-media lab that spawned the Internet as a multi-media 
vehicle) had requested confirmations from Mr. Rubenstein and Proskauer to their analysis 
of the Intellectual Properties.  Mr. Wheeler then writes a similar letter to Gemal Seede at 
the bequest of Mr. Epstein to induce Mr. Seede for investment in Iviewit.  Mr. Wheeler 
acts in his deposition statements as if he never knew what the technologies were all 
about, although he had Mr. Rubenstein opining and was having the product reviewed by 
Real 3D and was fully in the correspondence loop on all these transactions with the 
Company and penned the above letter himself.  He was distributing business plans and 
heading meetings with potential investors regarding the products as outlined in the 
business plan, and securing investment based on these statements.   
 
We submit more from the Wachovia Private Placement as authored, reviewed, billed for 
by Proskauer Rose and disseminated by Mr. Wheeler showing that he had intimate 
knowledge of all imaging and video concepts created by Iviewit, evidencing further 
perjured statements in his deposition whereby he claims no knowledge of the video 
invention and its applications for iviewit: 
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And other evidences throughout the plan of the applications of the technologies: 
 

 
p.5 Wachovia BP 
 

 
p.6 Wachovia BP 
 
And as late as 12/2000 we are still “retaining” Kenneth Rubenstein per the Wachovia 
Private Placement.  It is interesting to note that in Mr. Rubenstein’s statements to the Bar 
of New York, he denies knowledge of being an advisor to the Board and claims it was 
done without his knowledge.  The plan was sent to Mr. Rubenstein repeatedly and was 
authored under sworn statements as to the accuracy by Mr. Utley and reviewed and billed 
for by Proskauer Rose. 
 
From Mr. Rubenstein’s response to the New York Bar we submit the following 
statements, which try and minimize the role he played and somehow state that Mr. 
Bernstein listed Mr. Rubenstein without his permission as an advisor.  We submit the 
entire content of Mr. Rubenstein’s response as Exhibit H: 
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 Page 9 – Rubenstein response to New York Bar. 
 
 
From the Wachovia Private Placement that was distributed again and again by Mr. 
Wheeler to potential clients and was billed for over and over again by Proskauer, we 
submit in direct contradiction to Mr. Rubenstein’s and Wheeler’s bogus claims: 
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And further from that certain Private Placement Memorandum: 
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p.11 Wachovia BP 
 
And this business plan referenced a new technology, a new era for camera’s and imaging 
devices with out pixilation and now commonly referred to as “digital zoom” available on 
almost every digital camera being produced. 
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p.22 Wachovia BP 

 
Mr. Wheeler is also listed as an advisor to the Board in the Wachovia Private Placement 
which as will be evidenced he also billed for such review of the plan prior to 
dissemination.    
 
We cite as evidence: 
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And from Mr. Rubenstein’s deposition: 

 
 
From this next piece of evidence you will find Kenneth Rubenstein on the appointment 
distribution list, the memo that is authored by Wheeler and sent to lead investor 
Crossbow Ventures Hank Powell is to deal with patent issues surrounding Raymond 
Joao’s work: 
 
 
 

 
 
And another Email to Mr. Rubenstein regarding Hassan Miah; 
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Under oath and what you will find in the depositions of Wheeler and Rubenstein is that 
every time these attorneys were questioned on patents, they claimed basic Alzheimer’s 
and could not remember or found similar excuses to deny direct questions regarding 
patent billings contained in their own billing records.  Judge Labarga has granted the 
Company’s request to re-depose the attorneys and ordered them to answer the questions 
they have refused to do in their past depositions submitted to the Bar of Florida . 
 
Mr. Rubenstein appears in almost all business plans in Advisory Board capacity and it 
was his name and support that led investors to believe in the strength of the patents that 
he was overseeing.  Christopher Wheeler and Brian Utley joint authored almost all of 
these business plans as well as disseminated them to all clients.  Note that Ken 
Rubenstein in the Wachovia Private placement is claimed to be retained to oversee the 
patents.  Note that in David Colter’s of WB letter to the AOLTW investment group that it 
was Mr. Rubenstein who opined favorably on the patents that led to WB utilizing our 
processes.   
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VIII. Evidence showing Kenneth Rubenstein and Mr. Wheeler’s 
involvement with the Warner Bros. transaction.  The Conflict of Interest that 
arose and the damaging position Rubenstein put the Company in by his 
refusal to repeat his prior statements to Warner Bros. representatives. 
 
We submit the following as evidence to refute Mr. Rubenstein’s sworn deposition 
testimony that he had no involvement with Warner Bros. and Iviewit.  This letter is from 
David Colter the SVP of Advanced Technologies at WB in charge of the Iviewit Account 
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And again Mr. Colter writes to a Senior Investment contact at AOLTW, we submit: 
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And next we submit a letter summarizing to Goldman Sachs Managing Partner the 
conversations occurring between Rubenstein and Thagard that led to WB signing 
contracts with Iviewit and the formation by Irell and Manella law firm for an Advanced 
Royalty Agreement for the I View It technologies 
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Never was it disclosed or a COI taken regarding Mr. Rubenstein and Mr. Thagard having 
had prior involvements together and would benefit from Iviewit technologies for the 
DVD patent pool that Mr. Thagard holds @13 patents for and Mr. Rubenstein is involved 
as counsel for.  DVD’s now commonly are created using Iviewit technologies, and 
Iviewit receives no royalties from such usage. 

And from the then CFO of Iviewit of the company we find the following letter that was 
circulated to Investors and potential investors a list that can be furnished upon request: 
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And finally, after Mr. Utley claims he has consulted with Proskauer Rose and Kenneth 
Rubenstein regarding sending highly confidential patent information to almost all 
contacts of WB as illustrated in his previous letter to the Board, causing great concern 
that led to WB pulling out of a major deal with iviewit, Mr. Rubenstein is requested to 
speak to Senior Patent Attorney for AOLTW/WB Mr. Wayne Smith.  What follows here 
is copies of the responses CEO Lamont and Mr. Bernstein were forced to send to Mr. 
Colter and the correspondences surrounding this situation.  Mr. Rubenstein declines to 
say anything in his deposition at this point citing a COI for himself between Iviewit and 
Warner Bros a COI that was never disclosed prior when he had interfaced on behalf of 
Iviewit. 
 
We submit the following correspondences: 
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Further: 
 
  

 
 
This next letter was written to the contact Chuck Brunelas that introduced the Company 
to Ted Leonsis of AOLTW who was overseeing the AOLTW/WB/Iviewit deal for Ted 
Leonsis one of the Founding Fathers of the Internet, and this is significant in that 
Rubenstein’s refusal was reaching top management levels and causing the account to 
come under question. 

As Vice Chairman of America Online, Inc., Ted Leonsis oversees the 
flagship AOL service and chairs committees overseeing brand, 
product, and technology. As President of the Advanced Products 
Group, he oversees development of new products and consumer 
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services and leads cutting-edge efforts to create new and scalable 
businesses and services for AOL. 

Considered a founding father of the new media industry, Leonsis is 
one of the foremost leaders and visionaries of the Internet and new 
media. 

And we submit the following as evidence: 

 

Then CEO Lamont writes to Mr. Rubenstein the following letter and subsequently meets 
with him in NY where Rubenstein claims virtually no knowledge of the Company. 
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We further submit that David Colter the account representative for WB in charge of the 
Iviewit account who had spoken to Mr. Rubenstein in the past was getting disturbed at 
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Mr. Rubenstein’s refusal which were causing him tremendous personal problems at his 
job at WB and ultimately led to his being let go of his job over this situation. 

 

And then: 
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And then Mr. Rubenstein becomes agitated at Mr. Colter’s request 

 

 
Then Mr. Lamont drafted a letter to Mr. Rubenstein that Mr. Rubenstein was presented at 
his deposition and although he claimed he had not received such letter, and he may not 
have at the time, he had adequate time to address the contents of such letter at his 
deposition and instead he became more focused on the fact that the document had an 
auto-update date and appeared dated on the date of his deposition, although the document 
was drafted month’s earlier.  He would not address the content that he reviewed.  The 
letter was created by Mr. Lamont on April 25, 2002 but has an auto-update feature and 
the date was printed on the date that it is last printed. 
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Then comes a letter to three of the main investment group that brought Wayne Smith in 
to analyze Rubenstein’s work for the AOLTW investment and it is clear that Rubenstein 
had spoken to WB representatives in the past and his position with Iviewit. 
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Further evidence from Mr. Rubenstein deposition testimony will point to multiple perjured 
statements as after reviewing the prior evidence will become apparent.   
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25                       

 
And further 
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And further in his deposition 
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Again on this point from his deposition: 
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One more that illustrates the continued harassing attacks on Mr. Bernstein who is simply 
an observer telephonically of the deposition. 
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And further in his deposistion 
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Mr. Rubenstein when sequestered to appear under deposition in the Proskauer Rose 
billing case was presented to the court by Respondent as someone who did not know 
Iviewit at all and thus should not be deposed.  I think after reading his deposition and the 
submitted evidence the Florida Bar will find this a complete joke fraught with perjury, 
lies and deceit and that he had full knowledge of the Company, who the inventors were, 
who the investors were, what the patents were and there applications to all forms of 
imaging and video.   
 
 
 
 
IX. Billing statements that refute that Proskauer Rose and Mr. Wheeler’s 
and Rubenstein’s claims that they handled no patent matter or matters 
relating to Iviewit’s patents such as Patents, Copyrights and License 
Agreements. 
 
Billing statements are evidenced below, and again we urge the bar to get the complete 
records of paid bills to fully understand the scope and degree of the patent work done by 
Proskauer Rose, and we submit a sample of billings done by Proskauer in relation to the 
patents.   
 
Since the billings reflect unpaid invoices only and approximately 300-400,000 of bills 
were paid, we are missing quite a few invoices that have been completely destroyed from 
the corporate records.  You will also note deposition testimony from Rubenstein and 
Wheeler in which neither can remember what any of the following patents entries with 
their names on the billing are in regard to. 
 
We submit the following as evidence regarding the billings for patent work, this is a 
small sample of patent bills for Rubenstein and Wheeler and in light of their statements 
that they did NO patent work, it is remarkable.  Also, of note again, we have only been 
presented with a fraction of the total billings for the Company as the paid invoices, which 
presumably would have paid for the earliest invoices, is missing and was not in the 
documents provided by Proskauer under court order.  Thus, again we urge the Florida Bar 
to demand the complete billings to assess the magnitude of the true amounts of patent 
work completed by Proskauer Rose and their 20 attorneys.  It is also of note that although 
Mr. Rubenstein is attending numerous conferences, he never bills a single minute of work 
as a partner, the only Proskauer partner of 20 to work for free.  It is also of note that Mr. 
Wheeler is consistently attending meetings and conferences and giving patent advice 
when he is not a registered patent attorney.  It is also of note that the Proskauer footers 
are missing on the bills submitted to the Bar of Florida for the periods of 1/99 through 
1/00, periods the Company claims the bills have been altered, as it is on every Proskauer 
bill forward, we feel that this missing footers also may indicate document tampering as 
all Proskauer documents are stamped with the account numbers and footers at the bottom.   

Confidential Page 175 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 
 
The Bar should also take note that in the August 24, 1999 billing submitted to the Bar 
that on page 2 of the bill a billing occurs for a 2 hour meeting in 12/09/98 and the next 
billing in the record is for 6/1/99.  This billing appears very strange indeed and 
contradicts Mr. Wheelers statements to the Bar that Proskauer did not start work until 
1999.  It is the Company’s contention that Proskauer started working with the Company 
earlier in 1998 and these billing records are missing or destroyed.   
 
The Bar should also take note that although Iviewit was billed for Copyrights and was 
under the assumption that Copyrights of the proprietary source codes and websites had 
been filed as provided to Proskauer Rose, that there are no Copyrights on file for the 
Company. 
 
From Mr. Wheeler’s response to the Florida Bar: 
   

  
 
The following billings are composed of billings for either direct patent and copyright 
work, licensing of the patents, which should have been handled by licensed Patent 
attorneys and other billings having to do with opinions of the patents for investors.  What 
we have not included are the enormous billings for frivolous trademarks that provide no 
protection to the Company and we urge the Bar of Florida to review the bills to see that 
all of this Trademark work was directed by Wheeler to hide the fact that he was supposed 
to be securing Copyrights for the Source Codes, Websites and Business plans of which 
the Company was billed for by Proskauer Rose but never were applied for.  The Bar will 
also note that Mr. Joao’s name does not appear until the end of March 1999, months after 
Mr. Rubenstein was reviewing and supposedly securing patents for the Company. 
 
It is most remarkable to note that although Mr. Rubenstein’s name is repeated throughout 
the bill and he is on call after call opining on the patents for various reasons, he is the 
ONLY Proskauer Rose partner NOT to bill a single minute of his time.  Please remember 
that we are also missing many bills that Proskauer has provided to no one and that these 
may contain further patent and Rubenstein billings.  The reason Mr. Rubenstein does not 
bill is an attempt to claim that he was not involved for if were, the Conflicts of Interests 
for the clients he represents, currently using the Iviewit processes would be enormous.   
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Also of note is that over and over again in these billings you will find that Wheeler is 
opining for investors which he later claims is only on corporate matters and yet several 
million dollars were secured based on the opinions and Raymond Joao never once bills 
for any review to any investor.  Who then did the opinions on the patents for the investors 
if it was neither Rubenstein nor Joao? 
 
Also, it should be noted that Mr. Rubenstein was represented as an overseer of Mr. Joao’s 
filing work and was to be used mainly for later litigation of the patents and to seduce 
investors as his opinion was essential, so his time was not extensive but yet critical. 
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This states 3/11/99 K Healy - .25  TC w/ K. Rubenstein re Patent Advice 
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Suddenly a 12/98 billing, then 6/1/99 
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This has Mr. Rubenstein on critical calls to Huizenga and being transferred materials, 
most likely from the Huizenga review by Steven Filipek, Esq. 
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This marking is not on one 
submitted to bar a new one 
is???  See above 10/11/00 
billing, looks like cover-up 
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We also point the Bar to the billing records submitted for 1/99-1/00 where no Proskauer 
footers are attached, sample page from that period shows no billing or date footers as all 
Proskauer documents including others from that period that all do.  The remaining bills 
from 01/2000 are all dated and file stamped.  The significance of this is that the heart of 
the billing contention lies in the fact that Iviewit and its investors believed that the 
billings of Proskauer were going to patent and copyright protections and we are 
astonished that these earlier billings that are initially paid are nowhere in the corporate 
files and Proskauer has failed to provide them either to the client or the court where they 
are part of their own suit. 
 
We submit the following from Wheeler deposition as to why the detail in the bills is now 
missing: 
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Mr. Triggs objection is flawed in his response to the question in that half the billing and 
detail is provided and the half that is critical is missing and what is there looks 
suspicious.  Mr. Triggs appears to answer the question for Mr. Wheeler as if he were the 
depose?   
 
And further regarding missing bills: 
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And finally in his deposition he claims that not only can he not remember any of his 
billings but that he has no more comprehensive notes.   
 

 
 
p.178 Wheeler Deposition 
 
 
Further in this rebuttal we will provide deposition testimony whereby he cannot recall 
any information regarding any of the patent billings with he and Ken Rubenstein’s name, 
we refer you to numerous examples of such avoidance and sudden memory loss 
throughout he and Mr. Rubenstein’s depositions regarding these billings. 
 
We now submit a page from hundreds prior to 1/2000 that have no Proskauer Rose 
official footer stamp, which makes them very suspicious: 
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Missing footers 1/99 to 1/00 
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And now a page from after 1/00 where it is obvious that the billing records of Proskauer 
normally have a footnote attached and from that point forward they do: 
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Normal footer on virtually all documents from Proskauer, 
Except earlier billings 
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Other pages mysteriously missing footers after 1/00 include the following from the 
bills submitted to the Florida Bar: 
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and 
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All these missing Proskauer Rose footer stamps lead one to believe that document 
tampering is occurring since these documents all regard important dates and events 
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and in fact come in between hundreds of pages that do, we urge the Florida Bar to 
look at volume of bills attached and see the inconsistency as they appear. 
 
We further submit evidence gathered from the depositions of Rubenstein, Wheeler and 
Utley. 
 
From the Rubenstein deposition: 
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From a letter authored by Mr. Rubenstein to Eliot Bernstein on how we were going 
to draft applications for patents we submit the following evidence whereby Ken 
Rubenstein acknowledges having spoken to Eliot Bernstein and is sending 
information to Mr. Bernstein to aid in the drafting of the patent applications, no 
billing records reflect this transfer of documents and the package contained 
hundreds of pages of patent samples collected by Mr. Bernstein and send overnight 
mail, yet it was free, as were all of the hours in the billing record for Mr. 
Rubenstein: 
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THIS DOCUMENT IS MISSING FROM THE COMPANY RECORDS BUT FOUND 
IN THE PROSKAUER DOCUMENTS!  THE LETTER CLEARLY SHOWS KEN IS 
HELPING US IN THE DRAFTING OF OUR PATENTS. 
  
And again from Rubenstein’s deposition in the first section Rubenstein states that he does 
not do patent prosecution and therefore referred the matter to Raymond Joao, yet he fails 
to mention that the entire Meltzer patent group had transferred with him to Proskauer and 
they do patent prosecution.  Simply go to www.uspto.gov and do a search for Proskauer, 
what you will find is that since meeting Iviewit they have filed many patents and prior to 
Iviewit they had virtually none: 
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And further from Rubenstein’s deposition 
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Rubenstein’s deposition 
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And further Rubenstein deposition testimony and I remind you that this is a guy who said 
he never heard of us and therefore needed not to be deposed. 
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And 
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further Rubenstein deposition testimony 

 

From Wheelers deposition: 
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 Wheeler deposition p.37-38 

And again from Wheeler regarding patent calls to Rubenstein, who the Company reminds 
you claims he had NOTHING to do with Iviewit and this is also evidenced in his 
response to the NY Bar. 
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And more from Rubenstein deposition 
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And more from Rubenstein’s deposition 
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X. Rubenstein and Wheeler as Advisors to the Board of Iviewit, included in 
business plans authored, reviewed, billed for and disseminated by Mr. 
Wheeler and Utley.  The plans are relied upon by all investors in Iviewit 
when considering the efficacy of the patents and Rubenstein is continually 
referred to as “retained” by Iviewit to oversee the patent pool for Iviewit.   

And further to refute Mr. Rubenstein’s deposition testimony we will provide clear 
examples that Mr. Rubenstein was on the Advisory Board in almost all business plans 
and we attach a Wachovia Securities Private Placement Memorandum as Exhibit C that 
Mr. Utley and Mr. Wheeler authored and Utley signed sworn statements as to the 
accuracy and Mr. Wheeler billed for his reviews, wherein Rubenstein is listed as an 
Advisor to the Board.  We will also illustrate that Mr. Rubenstein was sent these business 
plans for review.   

It will also become apparent that Mr. Rubenstein and Mr. Thagard of Warner Bros. have 
a common interest in the DVD patent pool overseen by Rubenstein and Mr. Thagard 
holds @ 13 essential patents as deemed by Rubenstein to be essential and this COI was 
never prior exposed to Iviewit.  Mr. Rubenstein acted as the main reviewer of Iviewit’s 
technology for Warner Bros.  Mr. Thagard was for a period an Advisory Board member 
himself.  Rubenstein and Thagard are friends and it will be illustrated throughout that 
they had opined together to other Warner Bros. representatives as to the Iviewit patents 
and their strengths. 
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Although Respondents response uses Mr. Utley’s testimony to defend that Mr. 
Rubenstein was never involved in the patents, we submit to the Florida Bar Mr. Utley’s 
letter to the Board of Directors that directly contradicts his sworn testimony and claims 
that as an Advisor to the Board on patents he counseled Mr. Rubenstein regarding patent 
issues.  Based on Mr. Rubenstein’s advice Utley then took actions that directly hurt the 
Company’s position with including but not limited to Warner Bros., AOLTW and Sony.   
 
Mr. Utley had also been told by David Colter the senior Iviewit representative of Warner 
Bros. never to contact members of the AOLTW/WB staff other than himself after Utley 
was caught lying about his background with Senior Technologists at Universal/Vivendi).  
But despite this request by Mr. Colter, Mr. Rubenstein as illustrated directed him to send 
highly confidential and private patent documents to many members of the WB/AOTW 
group in a direct attempt to hurt the Company.  Mr. Utley’s letter should be enough direct 
evidence to start the Florida Bar to investigate these allegations, as they illustrate direct 
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perjured statements by Utley, Rubenstein and Wheeler in regards to Rubenstein as an 
advisor to Iviewit.   
 
When WB/AOTW representatives then wanted to talk to Mr. Rubenstein regarding these 
documents and to verify his work and his prior discussions he had with representatives of 
Warner Bros. that were critical to procuring an I View It/WB relationship, Rubenstein 
claimed he could not opine on Iviewit technologies due to a COI.  This led to the end of 
the relationship with Warner Bros. and interfered with a proposed investment of $20M 
with AOLTW. 
 
We submit as evidence 
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And then from Mr. Rubenstein’s deposition: 
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We cite the following as evidence in direct contradiction that Rubenstein was not an 
advisor to Iviewit and that he had full knowledge of such relationship and thus constitutes 
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further perjured deposition testimony, this page from an I View It business plan was 
found in the files of Proskauer Rose with what appears to be Mr. Wheeler hand writing to 
illustrate his thorough review of Mr. Rubenstein as patent counsel for Iviewit and an 
advisor. 
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Confidential Page 263 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 
We also submit from the Wachovia Private Placement the following quips on Mr. 
Rubenstein and his capacity in the Company, remember this plan was authored and 
approved by both Christopher Wheeler on behalf of Proskauer Rose and billed for and 
disseminated by his offices.  Mr. Brian Utley is the author for the Company in direct 
contradiction to his claims that he never used Rubenstein as an advisor.  Mr. Utley and 
Mr. Wheeler distributed the plans to approximately 50 investment firms, countless 
potential clients and all shareholders and investors in Iviewit.  We will provide several 
business plans authored by various consultants in their entirety as well the Wachovia 
Private Placement, we quote here from the Wachovia plan: 
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And further from that certain Private Placement Memorandum: 
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And we submit from Mr. Wheeler’s deposition testimony under oath the following 
statement: 
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Quite to the contrary of Mr. Wheeler’s deposition statement where he is unclear if this 
plan was disseminated it was distributed to amongst others, referrals from Wachovia 
Securities John D. Deering, Senior Vice President Investment Banking, who we will 
evidence sent over 20 copies out to members of, including but not limited to: 
 

Adobe Products 
Cox Communications Inc., - Mr. Deering’s close personal friend, Dallas S. 
Clement, Senior Vice President Strategy and Development 
Audax Management Company LLC 
AOLTW 
Warner Bros. 
Goldman Sachs 
 
 

We submit to the Florida Bar in direct contrast to Mr. Wheeler’s claims that he did not 
review the business plans the following sampling of Proskauer Rose billings for such 
reviews and we urge the Florida Bar to review the entire bill, of which much is still 
missing, for a complete accounting of how many billings were for business plan reviews: 
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As malfeasances started to unfold regarding Utley and his background and his 
misstatements in the plan, Utley unilaterally began to change the Wachovia plan in 
meetings to a distance learning sexual harassment presentation and at a meeting attended 
by Mr. Deering at Cox Communications, Mr. Deering became visibly upset with Mr. 
Utley for changing the Company from a technology company and asked until matters 
were further resolved that Iviewit distribute no more Wachovia plans.  This led to the end 
of the Wachovia business arrangement putting Iviewit in even more peril caused by 
Utley/Wheeler.  As the allegations regarding the malfeasances began surfacing and then 
began to get validated Wachovia pulled out of their relationship with the Company, 
especially when they found that statements regarding Mr. Utley’s past were 
misrepresented to them as well patents malfeasances. 
 
We submit the following confirmation evidence to refute Mr. Wheeler’s testimony that 
he did not think the plan, he billed for, co-authored, disseminated, had ever been 
distributed: 
 
And we submit as evidence the following business plan completed by a consultant for 
Iviewit, you can see that it has been sent to Christopher Wheeler and has his review 
comments added prior to dissemination. 
 

And the distribution list clearly shows this plan sent to Kenneth Rubenstein and Christopher 
Wheeler. 
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And from that business plan we provided the following evidence to support the claim that 
Rubenstein was an approved Advisor by Wheeler and these plans were also sent to Mr. 
Rubenstein for his approval.  This plan as the front page illustrates was managed and 
distributed by Mr. Brian G. Utley, Mr. Wheeler’s best friend. 
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After Mr. Wheeler added his comments to this plan he received the following letter from 
Alan Epstein of Armstrong Hirsh Jackoway and Wertheimer where the plan was 
disseminated to their clients which consisted of many of the top studios, including but not 
limited to WB, Fox, Vivendi, and Disney, all of whom the Company had been working 
on a digital download of their entire video library’s using the scaling techniques and other 
inventions by Bernstein, Rosario, Friedstein and Shirajee.  This letter was also sent to 
Donald Kane and Jeffrey Friedstein, along with the business plan, members of Goldman 
Sachs. 
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Now with this knowledge the next major machination of the business plan was with 
Wachovia securities for a $12-25M raise and Mr. Wheeler was again an author, billed 
for, and disseminator of such plan that contained both him and Mr. Rubenstein as key 
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advisors.  In this plan it is apparent that they both are fully cognizant of all the 
applications the technologies are applied for and we will submit a fully copy of the 
Wachovia plan as Exhibit C. 
 
As you will see below the plan in January 2001 had been distributed by Wachovia alone 
to 20 potential investment firms. 
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Finally, Mr. Deering attending at a meeting with COX whereby Mr. Utley speaks of a 
merger with a Distance Learning Company and the Company doing sexual harassment 
modules for fees, all unbeknownst to Mr. Deering who arranged the meeting that the 
Company had been transformed with no prior knowledge, submits the following letter.  
No further Wachovia Business plans were disseminated from this point forward.  An 
investigation into the transfer of assets to a distance learning company is still pending 
investigation of the remaining Proskauer Rose documents.  It appears that part of the 
Proskauer Rose bill is for an authorized merger of which Proskauer prepared documents 
for, with no consent from the Board or investors. 

We submit: 
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XI. Mr. Rubenstein and Mr. Joao misrepresented by Mr. Wheeler as 
Proskauer partners and correspondences showing that the Company was 
in belief that they were initially at Proskauer Rose.  It was not until March of 
1999 supposedly that a retainer was taken with Meltzer Lippe Goldstein and 
Schlissel, three or months after Joao and Rubenstein began reviewing the 
patent processes for Iviewit.  According to Mr. Joao MLGS no longer has 
any files as the originals they claim were sent to Foley and Lardner, who no 
longer has any files as they sent their originals to BSTZ. 
 
Raymond Joao was initially represented as Ken Rubenstein’s underling at Proskauer 
Rose who would be filing the patents for Ken as Ken was a litigator and his role would be 
in pursuing litigation against infringers and overseeing the Iviewit portfolio.  It is 
interesting to note that Ken Rubenstein and Raymond Joao both were prior at the firm 
MLGS at the time of the Iviewit processes being invented and after such inventions were 
discovered Mr. Rubenstein is transferred.  It was not until we questioned Mr. Al Gortz 
and Christopher Wheeler as to Mr. Rubenstein not being listed on the website nor in the 
phone directory at Proskauer Rose at the end of  January of 1999 months after meeting 
Mr. Bernstein and learning of his inventions, that Mr. Wheeler claimed they were in 
transition from MLGS to Proskauer Rose and that we would need to take a retainer with 
MLGS and pay for their work until Raymond would officially transfer over to PR.  This 
transfer never occurred and Iviewit was stuck retaining two firms PR and MLGS to the 
dismay of the Board and investors.  This was after retaining PR and giving them stock 
and agreeing that their bill would mainly be paid by future royalties from the patent pools 
overseen by Rubenstein and PR clients.  It is apparent in the Proskauer billings that 
several months pass before Raymond Joao is mentioned and almost five months before a 
retainer agreement is signed with Meltzer Lippe Goldstein and Schlissel. 
 
We cite the following evidence that Mr. Rubenstein was not locatable at the firm as late 
as 1/28/99 and not listed on the corporate website, contrary to deposition testimony, 
although he was unclear on exactly when he started, it appears in Wheeler response to the 
Florida Bar that they are now claiming he was with the firm since 6/98.  As of 1/28/99 his 
lookup at Martindale was at either of two firms below and NOT at PR.  You will note 
that his email address is also listed as MLG and not Proskauer Rose.  Almost 6 months 
after his transfer as now claimed in Mr. Wheeler’s response to the Florida Bar.  It is 
interesting to note that in Mr. Rubenstein’s deposition he is unclear of his transfer dates 
to Proskauer. 
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It is interesting to note that in his deposition Mr. Rubenstein fails to mention his 
employment at the firm of Baer Marks & Upham LLP in his deposition? 

 

Further confirmations that Mr. Rubenstein was receiving patent process information with 
Mr. Joao and that the Companies position was that these were reviews by Proskauer Rose 
attorneys is evidenced in the next correspondence.  The Company feels that this next 
piece of evidence although it helps the case against the attorney’s is not a true copy of 
this correspondence and asks the Florida bar to investigate all parties for their true and 
accurate copies of this document to verify it’s validity.  As can already been seen in Mr. 
Rubenstein’s deposition, he cannot recall if he maintains emails or the Company does.  
Mr. Joao likewise has destroyed much of his record as is exhibited in the 7/31/00 
transcript Exhibit E. 
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This letter will also serve to illustrate that Mr. Wheeler and Mr. Rubenstein were aware 
of video processes far earlier than Mr. Wheeler’s claim in his deposition that he was 
unaware of such video inventions until 6/99, another perjured statement in his deposition 
was that he did not know of the video until after the 5/99 Real3D meeting.  Also of note 
is that Eliot Bernstein comments to his father that this is from the patent attorneys at 
Proskauer Rose, not MLGS.  In Mr. Joao’s response to the NY Bar we find that Joao 
claims we knew him in 2/99 at MLGS and MLGS has lost their retainer agreement with 
the Company.  Mr. Joao in his statements goes so far as to allege that Iviewit is infringing 
on his patents, of which he now has 50+ many of them after and during his engagement 
with Iviewit.  His claim to the New York bar that we are infringing on his patents is 
almost criminal.  In fact, how could he even take Iviewit as an account with a COI as 
major as this, and how could Mr. Rubenstein have referred us to someone who would 
have had competing patents, let alone as patent counsel. 
 
We submit evidence that as Joao was working with Iviewit his own personal patent 
portfolio was blooming into areas that conflict with Iviewit. 
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And shortly thereafter he grows his patents again from 20 to 50: 

 
 
 

 
 
We submit Mr. Joao’s response as Exhibit D 
 
 
Further Mr. Wheeler is confirming that he has sent Mr. Rubenstein patent materials and 
that Mr. Rubenstein is in receipt: 
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Further we submit that Rubenstein was being summoned to meetings to discuss problems 
that were being questioned regarding Raymond Joao’s patent filings 

  

 
Another correspondence whereby Rubenstein was to opine on the strength of the patents 
that where being claimed to be filed 
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And another meeting where Rubenstein is requested to speak with Hassan Miah 
 

 

Although this next message appears in the corporate record the Company maintains that 
Mr. Rubenstein never sent this mail and it was disingenuously inserted into the record 
and based on his deposition statements that he is not sure if he has records we 
respectfully ask that the Florida Bar ask for procurement of the original email sent by Mr. 
Rubenstein, which under deposition he states he is unsure of if he keeps records for 
emails.  By the by, it makes one question why he was planning on attending this meeting 
at all if he had nothing to do with the patents.and Hassan Miah who he says in deposition 
he never heard the name? 
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It is also interesting to note that this email that is questionable 
shows that Mr. Rubenstein is emailing Board members, has their 
addresses and Eliot Bernstein is the alps email address listed whom in 
deposition he claims he does not know. 

We will now submit evidence regarding Mr. Wheeler in relation to his deposition 
statements and evidence contrary to such deposition testimony. 

From Mr. Wheeler’s deposition: 
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Freudian Slip
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We now submit a letter penned by Mr. Wheeler in 1/99 regarding Proskauer Rose 
securing patents and nothing to do with any outside firms. 
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Another document relating to Rubenstein and Wheeler working on the Iviewit patents for 
Proskauer Rose: 
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And now from Mr. Wheeler’s deposition: 
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And again his letter to Richard Rosman clearly emphasizes that he has committed perjury 
under deposition as he over and over claims “we” and the document is on Proskauer Rose 
letterhead. 

 

And a signed and distributed statement to an Investor from Mr. Wheeler: 
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and further in his deposition 
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And from Mr. Wheeler’s files a conversation he had with Kevin Healy regarding the 
Iviewit patents and to keep the patent in the inventors name and not assign it to the 
Company which is exactly opposite of what Mr. Wheeler ended up doing which resulted 
in 9-10 corporations being formed and has put the patents in extreme jeopardy.  Mr. 
Wheeler suggested changing the corporate structure and advised us that he was protecting 
the patents and in essence his current lawsuit attempts to sue the Company with the 
patents although he provides no bills to that Company. 
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And further Excerpts from a 5.4.99 Business Plan, Wheeler who says he did not know of 
video technology existed before 6/99 had authored and reviewed the business plan and as 
on the distribution list of the following email. 
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And now from his deposition you will note Mr. Wheeler addressing his patent billings in 
his bill by answering that he cannot recall and has NO notes or backup regarding these 
most highly critical meetings regarding the iviewit patents: 
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And later from Wheeler deposition 
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And later from Wheeler deposition 
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And later from Wheeler deposition 
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And further in his deposition 
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And later in Wheeler deposition 
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XII. On the errors discovered with the work of Mr. Raymond Joao, the 
knowledge of Mr. Wheeler as to these errors of his referral and the conflicts 
associated with your patent attorney having his own patents in your space. 
When I View It finally received Mr. Joao’s patents we found multiple instances of 
documents that appear as frauds submitted to; Mr. Wheeler, the US Patent office and 
Iviewit.  You will find missing inventors, switched content in the filed patents vs. what 
iviewit thought was being filed, and in some instances faxes that are written in January 
1999 by Joao and transmitted in January 2000 and even faxes transmitted in March of 
1900.  
 
We submit as evidence Mr. Joao’s fax on a very important document submitted to the 
patent office, under further investigation of the faxes of Mr. Joao including faxes 
submitted to Mr. Wheeler what one will find is that Mr. Joao’s faxes appear to all be 
unbilled for and fraudulent documents.  The reason this fax is important is because it is 
the Company’s contention that this was supposed to be for a second video patent with file 
number 5865-2 that later becomes lost after review by Proskauer Rose attorney Jill 
Zamas who also wonders where 5865-2 went.  The image patent shown here should have 
been filed in January 1999 and the video in March of 1999.  This has led to the Company 
being exposed to massive liabilities with the video patents.  We have attached the 
Complaint submitted to the New York State Bar against Raymond Joao as further 
evidence that Joao worked in collusion with Mr. Wheeler in damaging the Iviewit patents 
and has since lost or destroyed his records.  In the 7/31/00 transcripts Exhibit E Mr. 
Wheeler is fully aware that Joao has destroyed records and as counsel does not do a 
single thing to try and rectify or obtain his documents at that point.   
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Note fax sent 
3.10.1900 
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Note fax sent 
3.10.1900 
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Note fax sent 
3.10.1900 
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Note fax sent 
3.10.1900 
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And further regarding Mr. Joao being misrepresented by Mr. Wheeler we find here a 
letter dated 1/99 regarding the Iviewit patents authored by Mr. Joao who was according 
to Mr. Wheeler and Mr. Rubenstein not referred to Iviewit until 3/99?  The Company 
does not attest to the validity of this document as we feel it is another forged document 
mischievously placed in the corporate records by Mr. Utley. 
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And we submit further evidence that Mr. Joao’s work as overseen by 
Rubenstein/Wheeler had severe problems including filed documents with the patent 
office that have blanked out dates to hide the facts. 
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And we submit from Joao’s files the document used to open 5865-2, missing any partners 
signatures, we submit as evidence that Joao was losing patents and as you will find later, 
filing patents with very similar content as that learned from Iviewit at this very time 
period of 1/99-3/99.  IT IS CRITICAL TO NOTE THAT PATENT 5865-2 IS 
MISSING AND THIS BECOMES SOME KIND OF GENERAL FOLDER? 
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Later becomes Joao’s wife 
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And also in question was the late filing of 5865-1 which again the client intake form 
provided by Meltzer Lippe Goldstein & Schlissel appears to be missing ALL signatures 
and has only Raymond Joao’s name, with no dates and may we remind you this is for a 
patent filing on file with the US Patent Office which the Company contends is a work of 
forgery by Mr. Joao, for the bar to review: 
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Later after we find that the video and imaging patents were not filed timely, per 
Christopher Wheeler/Rubenstein, the inventors were then summoned to Mr. Wheeler’s 
offices to re-disclose to Rubenstein and Joao the video processes.  In this meeting Mr. 
Bernstein and Zkirul Shirajee taped the conversation as can be seen in the document and 
we were unable to locate the tape in the materials provided under court order by Judge 
Labarga to have everything, and maintain that unless such tape is procured it has been 
destroyed.  The tape contains many statements from the inventors regarding the open cell 
phone left by Mr. Lewin in the conference room transmitting a very private patent 
disclosure meeting to unknown listeners.  We respectfully ask the Florida bar to attempt 
to secure the tape left with Mrs. Gloria Burfield, Mr. Wheeler’s secretary who can also 
attest to the events of that day with inventors Bernstein and Shirajee.  Mr. Wheeler then 
had the tape transcribed and it is also missing key information disclosed regarding the 
process, which he then personally transfers to Mr. Joao.  This missing information has 
again caused massive liability not only in the late filing but the missing content, as well 
as, the missing inventors.  It is interesting to note that Mr. Joao claims never to have 
known the other inventors, Shirajee and Rosario, although he met with them several 
times. 
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XIII.   
We submit as evidence the following materials evidencing Raymond Joao took pertinent 
information from patent filings shown and developed with the inventors and switched the 
content with damaging content to the detriment of the Company with the US Patent 
Office: 
 
  
What was given to Mr. Joao and typed up by him with the inventors is the first part 
of this sample.  What ends up at the patent office is completely different and 
severely limits and in fact misses the entire invention.  Although the changes may 
seem minimal, they will probably prevent Iviewit from getting their patents if not 
corrected.  We urge the Florida bar to have a patent expert review these and many 
others (available upon request) errors and consult with the USPTO to see what 
corrective actions can be taken when your patent attorney submits fraudulent 
patents for his clients after being fully aware of the disclosures and inventors: 
 
This is what we told him: 
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What Mr. Joao the same day files with the US Patent office, instead of what was 
disclosed to him follows.  Note that all references to digital images and devices have 
been reduced to print film images and numerous other removals of vital content: 
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To one skilled in the art this above example will become apparent as fraud! 
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We now submit another instance of malfeasance between Mr. Wheeler and Mr. Joao 
whereby Mr. Wheeler submits to Mr. Joao the video patent process and remember in his 
deposition statements Wheeler claims he is unaware of ANY video processes by Iviewit, 
the following evidence is directly in contradiction to those statements and represents 
another instance of perjury.  Of note is that this process is incorrect and completely 
removes the step of scaling the video, which is the key step of the process.  Mr. Wheeler 
has transcribed such process from disclosures at his office with the inventors, Mr. Joao 
and Mr. Rubenstein.  
 
From Wheeler’s deposition we submit first: 
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And now regarding full knowledge of the video invention: 
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And then from a letter sent by Mr. Wheeler to Mr. Joao with the video process for full-
screen video: 
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When it was discovered that Raymond Joao was not filing timely patents and completely 
failing to file other inventions, Ken Rubenstein was contacted by Mr. Wheeler who 
advised the Board and investors that after review of the patents there may have been 
some errors but that everything was OK and that Ray Joao was leaving MLGS and that 
he and Brian Utley had an excellent referral a Mr. Bill Dick of F&L.  Please refer to the 
transcripts of the Foley & Lardner meetings attached that show Mr. Wheeler opining on 
the validity of the patent work done by Joao (contrary to his statements that he knows 
nothing regarding the patents) and further supporting the contention that problems existed 
in the filings by Joao and overseen by Rubenstein, that exposed the company to massive 
liabilities.  Foley and Lardner then proclaimed that they could possibly fix the errors, 
although they could not guarantee such statements.  Mr. Wheeler attended these meetings 
after consulting with Mr. Rubenstein and you will read his claims again that everything is 
OK and that Raymond Joao’s work is flawed.  Raymond Joao subsequent to I View It 
and even during his retained period filed in excess of 50 patents, some which now appear 
directly related to ideas he learned from iviewit inventors. 

 
We submit the following as evidence that Mr. Wheeler had far more knowledge of the 
patent materials than he claims under deposition and in fact was acting in the capacity of 
opining on critical patent matters although he is not a registered patent agent, in a 
meeting regarding the problems he and Mr. Utley claim to be unaware of in Mr. Joao’s 
work: 
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First from Wheeler’s deposition: 

nn 

 
And further 
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Now from a taped conversation with members of Foley & Lardner, Brian Utley, 
Christopher Wheeler (representing the work done by Joao/Rubenstein, Maurice 
Buchsbaum and Eliot Bernstein. 
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Wheeler fully 
aware that 
documents were 
destroyed and 
yet he does 
nothing about it.  
Cover up. 
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Wheeler as 
patent counsel! 
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And later from these transcripts 
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And further in this transcript 
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Utley’s dep says we 
had no patent pool 
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And from Utley’s deposition we find the following comments: 
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And later from Utley’s deposition 
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And again from Utley’s deposition: 
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And again from Utley deposition: 
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and from the Foley transcripts 
 

 
 
 
And from Utley’s hand written notes you will see he claims that there are Major Missing 
items in Joao’s work and he writes this in 3/9/2000 after he had been working with 
Christopher Wheeler, Kenneth Rubenstein and Raymond Joao on the patent since 
approximately 6/1999.  It was a cover-up letter that attempted to show that Utley 
suddenly realized that items were missing and blame this on Joao when he had been 
working with Joao on these patents: 
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And further evidence that Joao was not sending complete files and applications were 
missing which turn up altered, we submit the following evidence: 
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XIV. Foley and Lardner takes over patent filings from Joao based on 
improper filings and continues to file incorrect patents for Iviewit and 
personal patents for Mr. Utley to his home of Iviewit technologies, without 
notice to the Company.  It is important to note that the patents to Utley’s 
home are similar to the patents with bad math. 
 
Mr. William Dick was introduced to the Company by Mr. Utley and Mr. Wheeler as an 
outstanding patent attorney that Mr. Utley had used at IBM.  What was failed to be 
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disclosed and did not turn up until Utley’s deposition is that Mr. William Dick was the 
attorney involved with Mr. Utley in patent malfeasances at Mr. Utley’s prior job at DTL.  
Had the Company been informed of this major issue, again we would have fired Mr. 
Utley and never hired Mr. Dick.  This deception and misrepresentation led to even more 
problems with the patents that were not uncovered until much later.  Foley and Lardner 
was brought in after Mr. Utley and Mr. Wheeler became aware of the problems with Mr. 
Joao‘s work.  Foley and Lardner continued in a path that left inventors off inventions, 
although they had full knowledge of the true inventors, wrote patents secretly into Mr. 
Utley’s name for digital camera and the zoom technologies source code algorithms  and 
further sent them to his Utley’s without assignment to the Company or investors and 
finally filed patents with wrong content, major math errors and changed titles. 
 
We submit as evidence the following evidence to support the allegations that Mr. 
Wheeler, Brian Utley and now Foley & Lardner will continue to wreak havoc on the 
Iviewit patents by a series of malfeasances including fraud on the US Patent and 
Trademark office. 
 
We start with the 1st series of events that have Foley and Lardner writing patents with 
switched inventors and bad math, although they had been corrected on all errors and were 
fully aware of the true inventors. 
 
 Here as evidence we submit an application whereby the name is switched at filing to the 
Patent office from Providing an Enhanced Digital Video file to Streaming an Enhanced 
Digital Video File, although subtle the change has major implications to one skilled in the 
art.  You will also notice that Mr. Jude Rosario gets left off the filing and Brian Utley 
later tries to insert himself with the patent office. 
 

Case of the changing patent title 
Here we have evidence that on 6/1/2000 a day before filing to the USPTO a copy of what 
appears to be my hand notes prior to filing and you again clearly see Jude and Zakirul 
were the intended inventors.  What else this shows is that on June 2, 2000 the name of the 
application changes to Streaming vs. Providing, a major difference completely against all 
we had talked about and perhaps limiting us.  Who changes the title? 
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Changes title!!!! 
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Next we submit that on a patent that was developed by Eliot Bernstein, Jude Rosario and 
Zakirul Shirajee that Foley and Lardner now drops Zakirul as an inventor and replaces 
him with Brian Utley.  Read the fax cover notes to see how they start referring to Utley as 
an inventor!  Also note that the application on the fax cover changes from 57103-111 to 
5703-112. 
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Now for a case of bad math filed by Foley and Lardner engineers with the Patent office 
and further after being corrected on the math they still file wrong math and the letters that 
follow.  See also the transcripts from 8/2/00 Exhibit F and 8/4/00 Exhibit G meetings.   
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Evidence of why the math remained wrong follows, it is imperative to note that the patent 
that ends up going to Brian Utley’s house unbeknownst to the Company has the correct 
math.  So it appears that Foley and Lardner knowingly was making the Iviewit patents 
have errors so that Brian Utley could steal the same formulas in his own name to his 
home.  Looking back it is easy to establish intent, then it just seemed like incompetence. 
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Then after making corrections for two days we submit the following transcripts from a 
taped call submitted as Exhibit G. 
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A bit further  
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And further 
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Later in the call 
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We submit further evidence that errors were made, corrected and then filed without the 
corrections and the letters that ensued over this.  After these conversations where patent 
errors were found, we get a series of nasty letters from Douglas Boehm, attempting to 
minimize his errors.  He gets fired immediately after from Foley and Lardner. 
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And further correspondence show Foley taking personal attacks at Eliot Bernstein over 
their faulty work product produced with Brian Utley. 
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iin 
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Then after Mr. Armstrong had corrected the math errors of Mr. Utley and Foley and 
Lardner he gets fired.  We submit the following evidence: 
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In another instance of patent malfeasances Utley with the help of Foley and Lardner then 
tries to add himself as inventor to the patent office on this filing for an idea that was 
created prior to his joining Iviewit. 
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Finally, after Mr. Utley and Foley and Lardner came under suspicion for these filings, the 
Company began to hire other counsel and Irell and Manella was brought in as California 
counsel to draft licensing agreements for Warner Bros. and Sony.  As they began a 
review of the patents they brought in Blakely Sokoloff Zafman and Taylor as patent 
experts to review the work of both Foley and Lardner and Raymond Joao.  Problems 
were evident in the provisional filings by Joao who had missed much of the inventions in 
the filings, and further problems were carried forward by Foley and Lardner as they 
appeared to have continued Raymond’s mistakes and caused a whole set of new ones. 
 
The inventions by Foley & Lardner continued to misrepresent the true inventors and in 
fact had added Mr. Utley to replace inventors or add him to inventions he had not created.  
Further, they had left out key issues that left the Company open to exposure and which 
Blakely Sokoloff Zafman and Taylor had to file further amendments too.  Finally, they 
found that patents had been secretly been written with Brian Utley as the sole inventor of 
core technologies, that these patents had been sent to his home address and they had no 
assignment to Iviewit or it’s investors.  Most bizarre, these filings had been completed by 
Iviewit’s patent counsel Foley and Lardner, led by Mr. William Dick.  The Company 
because of the hidden truth by Mr. Wheeler that Mr. Dick and Mr. Utley had prior 
misappropriated patents from Mr. Monte Friedkin and his Companies was in complete 
shock.  The investors, Crossbow, who were funding the BSTZ investigation into the 
patents became very concerned and paid for the amendments to the patents and then 
without notice stopped funding the Company and has recently tried to assign their loans 
and secured interest to another Company. 
 
We submit again and in conclusion the following patent which is one of two that BSTZ 
found that illustrate this patent theft. 
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Mr. Wheeler had another Conflict of Interest in drafting a letter agreement with a Real 
3D subcontractor a Mr. Ryan Huiseman of a Company RYJO.  Mr. Wheeler drafted an 
agreement with Mr. Utley that in effect allowed a Real3D subcontractor under an NDA 
drafted by Mr. Wheeler, to design an image applet that Mr. Huiseman and another 
Real3D ex-employee Garrett Clark went and trademarked and copyrighted.  What 
happened was that as Mr. Huiseman learned of our techniques he and Mr. Clark (who had 
no NDA with the Company and was unauthorized to even see the processes) drafted the 
algorithm for the zoom technology and certain video technologies into an applet that was 
created for Iviewit, and went and procured protection for it.  What is noticeable 
throughout the many months of billing entries for this transaction, is that Mr. Wheeler 
tries to couch his work as a “website agreement”, when it is in fact an attempt to abscond 
with the core algorithms and mathematics of the Iviewit Zoom process and in fact in 
some instances it appears in the bill as an Apple.  This work should have been performed 
if it had been approved by a patent attorney with licensing background. 
 
We cite from the billings: 
 
 
Mr. Utley and Mr. Michael Reale (another Wheeler referral from Boca Research  
Company) came to Eliot Bernstein and told him to sign the agreement that Wheeler had 
drafted for the Phokus Image Applet.  Mr. Bernstein reviewed such agreement and found 
that it stated that Iviewit would be licensing the technology from RYJO and would 
receive partial payment and partial ownership in the applet.  Mr. Bernstein demanded an 
explanation as to how the Company was licensing it’s own technology from a 
subcontractor.  Mr. Utley and Mr. Reale explained to Mr. Bernstein that the applet was 
not the Companies because the Company had failed to secure an NDA on RYJO or Ryan 
so he in fact had owned it and was doing us a favor in giving us an interest back.  Mr. 
Bernstein called Mr. Wheeler to explain and he came over and opined that indeed it 
looked like RYJO owned it but it was a fair deal in light of the lack of an NDA that he 
had drafted.  Mr. Bernstein demanded that Timothy Connelly of Real3D be contacted to 
explain why his subcontractor was not under NDA and he confirmed quite the opposite, 
that R3D had in fact signed an NDA with RYJO and the Company was covered. 
 
We submit as evidence RYJO NDA as secured by Real3D and Mr. Wheeler: 
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We submit as evidence the following: 
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The Phokus Image Applet as Trademarked and Copyrighted by RYJO. 
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Now comes the draft agreement drafted by Wheeler and Proskauer Rose LLP. 
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When confronted with the fact that in no way did RYJO own our technology, Mr. 
Bernstein submitted to Foley and Lardner who had just been retained to replace Mr. Joao, 
the Website Agreement for comments and we submit as evidence the comments that 
came back from Foley and Lardner, regarding Mr. Wheeler and Mr. Thompson’s Website 
Agreement. 
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Needless to say, this agreement in NO form was ever signed as it appeared that Mr. 
Wheeler was working on behalf of RYJO and the following Cease and Desist letter was 
sent to RYJO regarding their claims that they had invented the Iviewit image applet.  
RYJO and Ryan Huiseman would later take calls from Iviewit investors and tell them that 
they owned the Iviewit technologies, feeling that all copies of the RYJO NDA had been 
destroyed by Wheeler and Utley. 
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What is important to note about this attempt to walk the image applet out of the Company 
by Mr. Wheeler and his friends is that the applet, the algorithms that compose it, are the 
core of the Iviewit concept represented mathematically.  This is what would land on a 
chip, in software and hardware to control the zoom effect created by Iviewit.  Once this 
attempt was foiled, the next attempt came when Mr. Utley tried to write the same code 
into his home address with Foley and Lardner.  Mr. Wheeler since learning of the 
applications of the zoom and pan and video inventions has consistently devised scheme 
after scheme to try and lift this technology from the rightful inventors and the Company 
with his friends, some of them with highly questionable backgrounds in patent 
malfeasances. 
 
 
XV. See Brian Utley inventions going to his home, as sole inventor, no 
assignment to Company.   
 
After the RYJO instance was foiled and the applet remained Iviewit’s we see Mr. 
Wheeler, Mr. Dick and Mr. Utley make yet another attempt at stealing the code.  This 
time they revert to plain old theft as Foley and Lardner knowingly aids and abets Mr. 
Utley in walking the code to Mr. Utley’s home.  Foley and Lardner did such action with 
full knowledge of the true inventors and that Iviewit had rights to these inventions. 
 
We submit: 
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We submit as further evidence: 
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The second patent Utley has in his own name with no assignment to the Company is 
ZOOM & PAN IMAGING USING A DIGITAL CAMERA.  This summary page 
was provided to Iviewit’s investor Crossbow Ventures by Blakely Sokoloff Zafman 
and Taylor, and Crossbow then pulled funding on the Company in what appeared 
to be related to the discovery of such information, investigation pending.  As you can 
see Utley is sole inventor of ideas that were created prior to his employment at 
iviewit. 
 
Please refer to the footnote in the following document from Blakely Sokoloff Zafman & 
Taylor letter after finding such stolen patents and having to try and re-assign them to the 
Company. 
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Finally we submit several other technologies that Mr. Utley was contemplating as 
claiming as his own, all invented by Iviewit prior to his joining the Company.  He has his 
secretary, Martha Mantecon notarize such forms, Martha he knew from his prior 
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employment at Diamond Turf Lawnmower who was also fired by Mr. Friedkin with Mr. 
Utley. 
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The company refers the Florida Bar to read Mr. Utley’s deposition that is in direct 
opposition to the facts presented throughout this rebuttal.  It will be noted that Mr. Utley 
claims that he has no inventions in his sole name.  Utley claims he assigned all patents to 
Iviewit, that he was unaware of any problems with the patents, that he never used 
Rubenstein as an advisor and a host of other outright lies. 
 
 
XVI. Wheeler referred Investor Crossbow Ventures, takes a security 
interest in the Iviewit patents claiming it was to protect shareholders from 
threatened litigation by Proskauer Rose LLP and a threatened Involuntary 
Bankruptcy action threatened by Utley, Hersh, Reale and RYJO.  Crossbow 
later tries to assign their interests in the patents claiming that they own 
them through the default on their secured notes. 
 
It will serve the bar to note, that at the time the secured assignments were proposed the 
litigation from Proskauer was threatened which later materialized, and the threatened 
Involuntary also later materialized.  We request the Florida Bar to contact Ms. Caroline 
Prochotska Rogers, Esq. who has taped Board calls where representatives of Crossbow 
still on the Board solicit the secured notes as a method of protection.  In fact, when asked 
about the risk of them calling such notes to gain for themselves, they state to the Board 
that it is not a “Machiavellian plot” to steal the technologies.  Several weeks after 
securing such notes with Management they picked to replace Mr. Utley, the Board 
member H. Hickman Powell whom had sold the notes to the Board resigned from the 
Board.  Crossbow then continued to fund what was supposed to be a 1.5M dollar loan, on 
a month to month basis for approximately six months and then short of the agreed upon 
amount and claiming that the malfeasances were the basis for ceasing to fund, ceased to 
fund the Company.  This is not before Crossbow Ventures tortuously interfered with 
Management of the Company, the Companies clients and the Companies patent counsel.  
In fact, against the desire of the Company Crossbow unilaterally without consulting any 
management or Board members, interfaced with the Companies patent attorney’s BSTZ 
and made decisions on which Countries the Company’s patents would be filed in, causing 
the Company major loss of patent rights throughout the world over a 20 year lifetime. 
 
The Company feels that whether these actions were together in collusion with Mr. 
Wheeler or as separate acts of malfeasance that either way, the actions were a direct 
result of the many malfeasances attributable to Mr. Wheeler.   
 
We submit the following letter from Mr. David Colter who was flown to Florida by 
Crossbow Ventures in anticipation of talks regarding a 20M investment in the Company 
and instead was advised that Crossbow intended to Bankrupt the Company and wash 
away the shareholders, although at the time Crossbow did not have a controlling interest.  
Colter was dismayed that instead of a business plan to take to AOLTW that a bankruptcy 
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was what was being proposed.  This is after members of Crossbow, Hank Powell and 
Ravi Ugali flew out to California and met with representatives of Warner Bros. and Sony 
to learn that the Iviewit technologies were to be the backbone technology used for the 
delivery of a 5 studio movie-download project Movielink.  Moreover, Aidan Foley, ex-
CEO of Kodak Cinesite and a hired consultant for Crossbow, had met with several major 
studios and based on their usage for this project had estimated revenues to be in the 
millions starting immediately and in fact we had Irell and Manella drafting a pre-paid 
royalty agreement for such usages with both Warner Bros. and Sony.  After hearing the 
good news, Crossbow plotted with management they had implemented to wipe out 
Iviewit and it’s shareholders. 
 
We submit: 
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Further Crossbow had tried to entice Mr. Colter into another Company they were looking 
at investing in, that had what was deemed competing technology with Iviewit a Company 
called Zeosync, that upon review the Company and the mathematicians supporting the 
technologies where called into question by the press and deemed a hoax.  Mr. Colter was 
offended by the offer.  It is the Companies belief that this Company was yet another 
attempt by Wheeler and his friends to transfer the company’s technologies to another 
company, and bankrupt Iviewit.  Under deposition, Mr. Wheeler and Rubenstein could 
not recall if they new Zeosync. 
 
We further submit a letter from Colter pointing to the bad intent of Crossbow that he had 
recently learned of: 
 

Confidential Page 584 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 

 
 

Confidential Page 585 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 

 
 
Next we see that as Mr. Colter is arranging for investment meetings with AOLTW 
investment group, Hank Powell wants to contact the AOLTW representative which puts 
all kinds of undue pressure on the Company as we did not have a business plan ready or 
management in place.  The Company was very upset that the Secured investor was 
interfering in the Iviewit Company business and putting the Warner Bros. team in an 
uneasy position. 
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We submit further evidence that as a secured creditor Crossbow was dealing with 
management in interfering ways, here they fly ONLY Aidan Foley out and plan the 
bankruptcy with him. 
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Next we find that after meeting with management Crossbow decides with no consent of 
the Company to try and pull the Company into a bankruptcy making unclear if 
management was working for Crossbow or Iviewit’s interests. 
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Eliot Bernstein than contacts Aidan Foley and we submit: 
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Then from the CFO at the time Mr. Bill Kasser we find the following letter and a cease 
and desist letter to the management to refrain from making Crossbow induced decisions 
without Board approval. 
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Then Crossbow wanted to start speaking with our Warner contacts and we submit: 
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Then Crossbow contacted Warner Bros. directly to demand to speak with our 
representatives and further compounded the problems created at Warner Bros. forcing the 
following correspondence to be sent: 

 
 
And then continued interference by Crossbow led to this letter: 
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Then several months later CEO Stephen Lamont is negotiating through this mess caused 
by Crossbow and feels that he is close to signing a AOLTW license deal, closing 
investment funds and is working well with Crossbow to overcome the past issues as is 
evidenced by the following correspondence. 
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Now only several days after sending this letter, the Company receives from Crossbow the 
following letter of demand, which killed the Company with AOLTW and the investors: 
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Then we received from our patent counsel BSTZ the following letter, which was after we 
had requested Crossbow not to contact our patent attorneys, we submit: 
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Which led to the following letter from Lamont to Hank Powell and the patent office: 
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We submit further in this matter: 
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We submit further evidence that Crossbow was dealing with Iviewit patent counsel 
against Company direction both to Crossbow and patent counsel. 
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The rationale for Crossbow Ventures being included in the rebuttal is because this would 
appear to be Mr. Wheeler’s final attempt as the house of cards was crumbling around him 
to inflict damage to the Company, not only damage to cover-up his malfeasances but 
damages that again would lead to him and his referred investors and management 
referrals owning the Iviewit IP.  Had his lawsuit been immediately effective and the 
Utley, RYJO, Hersh and Reale Involuntary Bankruptcy been successful what would have 
occurred in Bankruptcy is the following: 
 
1. Crossbow would have claimed their secured notes as the largest creditor, secured 

under false pretense 
2. Tiedemann/Prolow with faulty documents and questionable other elements would 

have stood next 
3. Christopher Wheeler and Proskauer Rose would have had a lawsuit that prior to 

amendment appeared to double sue the company for a total of $700.000 of erroneous 
billings 

4. Utley, RYJO, Reale and Hersh would have had a claim for several hundred thousand 
dollars of felonious claims 

5. The shareholders and inventors would have been annihilated  
 
 
 
The only reason this whole Conspiracy failed is that Iviewit retained Caroline Prochotska 
Rogers, Esq. to replace the counsel secured by Ross Miller, who was acting as temporary 
CEO, a referral to the Company by Crossbow and Mr. Wheeler.  Mr. Miller had secured 
counsel for actions that he did not even inform the Company had been taken against the 
Company.  The Company found out that it was being sued by Wheeler and in an 
Involuntary BK by none other than Wayne Smith and David Colter of Warner Bros.  Mr. 
Miller explained that he retained counsel and was handling the matters for the Company.   
Weeks before the Company was to appear in court in both counts, counsel quit due to 
bills that the Company was not aware of.  Mr. Eliot Bernstein than contacted Caroline 
Prochotska Rogers, Esq. to help the Company in the final hours before court appearances.  
Like an angel to the Company, she quickly had Mr. Bernstein send all pertinent 
documents and evidence of the above allegations for her review.  She had documents 
prepared to counter the Involuntary BK and once submitted Mr. Utley and his cohorts 
quickly abandoned their claims in the mounds of evidence submitted against them to the 
court.  In the Proskauer Rose case she hired attorney Steven Selz, Esq. to handle the case 
and after submitting volumes of evidence to Mr. Selz he did a formidable job of filing the 
attached counter claim against Proskauer et. al. and invoked claims of Civil Conspiracy 
amongst others.  The fact that it had taken to long to file due to the volumes of evidence 
that had to be reviewed before he would file such charges, Judge Labarga felt that it had 
come to late to be heard in this particular venue, the Company currently is analyzing a 
number of Federal venues to make such claims against Proskauer et.al.. 

Confidential Page 619 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 

Exhibit I

XVII. Credibility of Respondents witnesses in his response to the Bar of 
Florida. 

1. Brian G. Utley – It is apparent from Mr. Utley’s deception of his past 
employment and his perjured statements in business plans and under 
deposition that very little of what he says is credible. 
 
2. Kenneth Rubenstein – Mr. Rubenstein statements are fraught with 
perjury, he has tremendous conflicts of interest with company, and he is in 
absolute denial of what occurred and his involvement.  His statements 
cannot be trusted. 
 
3. Gerald Lewin – He is a 20 year friend of Albert Gortz, the initial 
Proskauer Rose attorney that brought in Christopher Wheeler and at one 
point he was found not disclosing that he represented a client, in fact had 
taken them public, that ended up trying to steal Iviewit’s processes, a one 
Visual Data.  This evidence came to the Company from Goldman Sachs 
representatives who were researching Mr. Lewin’s referral after it had 
been discovered that they were using the Iviewit processes.  Visual Data 
was found using, under NDA taken by Wheeler Iviewit’s processes as 
their own on public display systems.  Mr. Wheeler was brought in to 
investigate the claim and drafted a letter for Mr. Lewin’s entire firm to 
sign regarding the Conflict and Visual Data was summoned by Mr. 
Wheeler to cease and desist using the Iviewit processes on public displays.  
What Mr. Wheeler failed to disclose to the Company at the time was his 
own Conflict in handling the matter, as Visual Data was also a client of 
Proskauer Rose.  Also, a conflict existed in his taking the investigation of 
Mr. Lewin and his firm Goldstein Lewin with the 20 year relationship 
between Gortz and Lewin.  This matters documents have been submitted 
as .   

 
We submit the following letter to Mr. Wheeler in addition for this case: 
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From Mr. Lewin’s deposition we will take samples of his inconsistencies and although he 
was Iviewit’s accountant, Board member, shareholder and referral source to Proskauer 
Rose, he has trouble recollecting many key events. 
 
Here is a true statement that emphasizes that Iviewit did not get to Chris Wheeler and 
Proskauer Rose for corporate work as Wheeler’s deposition would have you think, but to 
get patents for novel concepts: 
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 Page 7 – Lewin Deposition 
 
Further from his deposition we see he cannot remember key times: 

 
 
Further we can see the coaching of the Proskauer attorney as Mr. Lewin answers 
questions: 
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Page 10 – Lewin deposition 

Confidential Page 624 of 722 4/30/2003 



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
 
Now this next exchange which also appears to be coached by the Proskauer attorney is 
remarkable in that most of the statements are false: 
 
The statement posed regarding Foley and Lardner being the patent counsel out of New 
York is incorrect in that Foley and Lardner is out of Wisconsin and they were not even 
remotely at the time Mr. Lewin is referencing.  What Proskauer’s attorney is hoping not 
to hear is the name Kenneth Rubenstein and although Mr. Lewin cites a Proskauer patent 
attorney being brought in as a consultant, Mr. Prusaski tries to lead him away.   

 

 

 
 
The  
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The final statement that the New York attorney recommended Foley and Lardner is also 
incorrect, Mr. Wheeler and Mr. Utley recommended Foley and Lardner. 
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This next exchange shows that we were unhappy with Kenneth Rubenstein’s overseeing 
the patents and this is a true statement from Mr. Lewin: 
 
 

 
 Page 16- Lewin deposition 
 

 
 
This next exchange shows that concerns over the patents were exposed over and over 
again and that Mr. Lewin, like Mr. Wheeler did nothing to investigate, instead they 
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covered it up.  Mr. Lewin claims that Patent Theft to a company that he is an accountant 
for and has fiduciary responsibilities is simply “general complaining.” 
 
 

 
 
In this next statement we find that Mr. Lewin is trying to erase his memories of the 
events? 
 
 

 
 
In the next exchange Lewin lies about not knowing Raymond Joao and upon request we 
the Company will submit to the Bar of Florida hosts of correspondences between Mr. 
Lewin and Mr. Joao.  Again, he mistakes Joao/Rubenstein for Foley and Lardner.  
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Here Lewin forgets the Conflict of Interest caused by his firm that led to every single 
employee having a Conflict letter signed including himself, and a severe Conflict with 
one his biggest clients and Iviewit. 
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Here we find that Proskauer Rose was actually doing patent work in that they formed 
Company’s and strategy’s to protect the patents which have not been very protective: 
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Here Mr. Lewin appears aware that Mr. Utley had improperly prepared patents: 

 
 
    
In one last instance of Lewin malfeasance, we request the Florida Bar contact inventor 
Zakirul Shirajee regarding the following.  Mr. Lewin was also found to have placed a live 
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cell phone in a conference room at Proskauer Rose where highly confidential patent 
disclosures were taking place that he was not invited to.  He was asked to step out of the 
room when patent disclosures began  with patent attorneys Rubenstein and Joao, the 
inventors (Eliot Bernstein and Zakirul Shirajee) heard a cell phone with people saying 
Gerry we can’t hear, we can’t hear.  After searching the room, Eliot and Zakirul found 
Mr. Lewin’s cell phone in his jacket pocket with an open connection, upon discovery 
they left the conference room and went into the hall of Proskauer’s office, whereby they 
were confronted by Donald Rocky Thompson, who claimed he and Mr. Wheeler would 
begin an investigation and find out who was on the call.  He then arranged for a new 
conference room for the patent disclosures to take place in. 
 
Finally, Mr. Lewin’s deposition is fraught with misstatements of the events and the 
people involved, his entire lack of recollection on the patent attorneys leads him to 
consistently be led by Mr. Pruzaski to name the wrong firms.  These misstatements and 
his erasing his memory, leave his deposition statements less than credible. 
 

4. Raymond Hersh – Iviewit had no representatives available at this 
deposition to ask questions.  Although Proskauer was contacted during the 
deposition by attorney Steven Selz and asked to postpone since his car was 
broken down, Proskauer refused and continued.  Iviewit therefore finds 
this deposition to be one-sided and coached, and Mr. Hersh also has a 
personal relationship with Mr. Wheeler.  Mr. Hersh was brought to the 
Company by Maurice Buchsbaum, a Wheeler referral and Mr. Wheeler. 
 
5. Eliot Bernstein – Mr. Bernstein objects to his statements being used in 
Wheeler’s response, it is questionable how without a requested read of the 
transcript by Mr. Bernstein as is evidenced on the last page of his 
deposition, Proskauer has obtained and disseminated his testimony.  The 
Company’s attorney Steven Selz was also not notified that the deposition 
was being transcribed and disseminated.  We find this unconscionable by a 
law firm that is fully aware of the rules and regulations of depositions.  In 
light of the entire body of crimes we find this to be small but telling. 

 
It may in light of all these events and the death threat levied by Mr. Utley on behalf of 
himself and Mr. Wheeler against Mr. Bernstein, become apparent why Mr. Bernstein has 
feared for his life as well as the lives of his wife and children.  Several months prior to 
the counter complaint being filed, Mr. Bernstein had contacted Harry Moatz of the patent 
office, the FBI and the Rancho Palos Verdes police regarding the incidents relating to 
these matters and the threats.  It was then decided by Caroline Prochotska Rogers, Esq. 
that the best course of action would be to prepare a case as quickly as possible to tie all of 
these issues into a coherent picture of what was transpiring.  Since corporate records and 
attorney files have been destroyed, computer files have been formatted, computers were 
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stolen, and the Company domain was locked and passwords not transferred it has been a 
monumental job to piece together from various other members of the Board, Investors, 
employees not involved in the conspiracy relevant facts and documents to support all of 
these allegations.    
 
Enron/Arthur Andersen certainly supports the case that even well respected businessmen, 
philanthropists and trusted advisors when motivated by greed will act in unethical and 
malicious ways.  Certainly by the time Chris Wheeler had learned from Ken Rubenstein, 
Real 3D engineers and Hassan Miah that the technologies were compared to the Holy 
Grail of imaging and video, well I am sure one can see the motive of greed, especially 
when Real 3D had valued each of the technologies to be worth billions of dollars 
annually as the products effect almost all forms of imaging and video.  The deposition 
extracts regarding Mr. Bernstein’s deposition and the uncertainty of certain individuals in 
the conspiracy result from Mr. Bernstein’s unwillingness to accuse individuals without 
evidence or a chance to question under oath those individuals that may be involved.  We 
urge the Bar to question each and every individual referred by Mr. Wheeler to Iviewit to 
the extent of their involvement in any wrongdoings.  It is of interest to note that although 
the conspiracy does involve many people all roads in the conspiracy lead to Mr. Wheeler, 
his referrals or their friends.  Out of the countless other investors, employees involved 
with the Company not a single instance of malfeasance is leveled against any of the 
following well respected businessmen, lawyers, law firms and philanthropists not 
introduced by Mr. Wheeler including but not limited to; 
Wayne Huizenga and Wayne Huizenga Jr. (Seed investors), Alan Epstein, Esq., Kenneth 
Anderson, CPA, Donald Kane (ex-managing partner of Goldman Sachs), James 
Osterling, James Armstrong, Blakely Sokoloff Zafman and Taylor (patent law firm), Irell 
and Manella (law firm), Armstrong Hirsch Jackoway Tyerman & Wertheimer (Law 
Firm), Ellen DeGenres (Shareholder), Alan Young (Shareholder), Allan Shapiro (Atlas 
Entertainment – Shareholder), Mitchell Welsch (UBS Painne Webber), Jeffrey Friedstein 
(Goldman Sachs, shareholder) and many more esteemed individuals that the bar can 
collaborate Mr. Bernstein’s deposition testimony and I View It’s conspiracy. 
 
The deposition extracts from Mr. Bernstein’s deposition in no way support the lack of a 
conspiracy and the fear one fears of exposing a conspiracy that involves people who are 
willing to fraud the US patent office, steal patents, destroy documents and lie under 
deposition to cover their tracks. 
 
In regard to the destruction of documents extract it is equally telling that PR was 
misleading the Florida Bar in the meaning of destruction of documents, in his deposition 
Mr. Bernstein alleges that documents that were not put forth under Judge Jorge Labarga’s 
order to have all documents available were not in the set of documents put forth by PR 
and thus were missing and therefore in the Company’s and Mr. Bernstein’s opinion 
therefore destroyed.  Many folders, of which we will submit taped review and pictures to 
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illustrate, and refer the Bar to attorney Steve Selz who also noticed a mass of folders 
missing all documents, certainly pointed to the destruction of the documents that were 
supposed to be in those folders.  In Mr, Bernstein’s deposition you will see that Mr. 
Pruzaski claims that they may be on shelves and not procured for review and when Mr. 
Bernstein states that the documents were court ordered to be there in entirety he redacts 
his statement that there is anything on the shelves and thus Mr. Bernstein claims that the 
documents were therefore destroyed.  In an attempt to badger Mr. Bernstein in his 
deposition Mr. Pruzaski advises Mr. Bernstein to get a dictionary and look up the word 
destroy which he believes does not include the term missing in the closing sentences of 
his deposition.   
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Mr. Bernstein has provided here the dictionary definition for review from the 
Oxford.com library, the highlighted and bolded definitions are what Mr. Bernstein 
referred to in light of the court order to have ALL documents available for review. 
 

B. destroy 
/d "str / verb 1 pull or break down; make useless. 2 end 
existence of. 3 kill. 4 ruin financially. 5 defeat. 
·1break down, burst, colloquial bust, crush, decimate, 
demolish, devastate, devour, dismantle, flatten, fragment, 
knock down, lay waste, level, nullify, pull down, colloquial 
pulverize, raze, ruin, sabotage, sack, scuttle, shatter, smash, 
undo, uproot, wipe out, wreck, write off. 2abolish, 
annihilate, cancel, dispose of, colloquial do away with, 
eliminate, end, eradicate, erase, exterminate, extinguish, 
extirpate, finish off, get rid of, liquidate, put an end to, put 
out of existence, root out, stamp out, vaporize, wipe out.  
Etymology: Middle English, from Old French destruire, from 
(assumed) Vulgar Latin destrugere, alteration of Latin 
destruere, from de- + struere to build - Date: 13th century 
 
And to clarify 
 
Lastly, as Barnes & Noble’s is a convenient venue for 
information, the Company opts for a more cost effective form 
of information gathering and references the URL at 
http://www.onelook.com and selects the Webster’s 1828 
dictionary’s definition of “destroy” finding: 
 

DESTROY, v.t. [L. To pile, to build.] 

1. To demolish; to pull down; to separate the parts of an 
edifice, the union of which is necessary to constitute the 
thing; as, to destroy a house or temple; to destroy a 
fortification.  

2. To ruin; to annihilate a thing by demolishing or by 
burning; as, to destroy a city. 

3. To ruin; to bring to naught; to annihilate; as, to 
destroy a theory or scheme; to destroy a government; to 
destroy influence. 
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4. To lay waste; to make desolate. 

5. Go up against this land, and destroy it. Is. 36 

6. To kill; to slay; to extirpate; applied to men or other 
animals. 

7. Ye shall destroy all this people. Num. 32. 

8. All the wicked will he destroy. Ps. 145. 

9. To take away ; to cause to cease; to put an end to; as, 
pain destroys happiness. 

10. That the body of sin might be destroyed. Rom 6. 

11. To kill; to eat; to devour; to consume. Birds destroy 
insects. Hawks destroy chickens. 

12.  In general, to put an end to; to annihilate a thing or 
the form in which it exists. An army is destroyed by 
slaughter, capture or dispersion; a forest, by the ax, or by fire; 
towns, by fire or inundation, &c. 

13. In chimistry, to resolve a body into its parts or 
elements. 

And its synonym, “suppress” finding: 

 

SUPPRESS', v.t. [L. suppressus, supprimo; sub and premo, to 
press.] 

1. To overpower and crush; to subdue; to destroy; as, to 
suppress a rebellion; to suppress a mutiny or riot; to suppress 
opposition. 

2. Every rebellion when it is suppressed, makes the 
subject weaker, and the government stronger. 
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3. To keep in; to restrain from utterance or vent; as, to 
suppress the voice; to suppress sighs. 

4. To retain without disclosure; to conceal; not to tell or 
reveal; as, to suppress evidence.  

5. She suppresses the name, and this keeps him in a 
pleasing suspense. 

6. To retain without communication or making public; 
as, to suppress a letter; to suppress a manuscript. 

7. To stifle; to stop; to hinder from circulation; as, to 
suppress a report. 

8. To stop; to restrain; to obstruct from discharges; as, to 
suppress a diarrhea, a hemorrhage and the like. 

 
Consequently, the Company maintains that if the Court ordered Respondent to present 
ALL records for viewing and copying, and should it be apparent to Mr. Selz and Mr. 
Bernstein that known records are not included, then it would follow that said records are 
“missing”, and if such “missing” records are not shelved as Respondent’s counsel 
maintains, then such “missing records” have been  “taken away or destroyed” and still 
further if “taken away or destroyed” then said records were “retained without disclosure; 
to conceal; not tell or reveal; as, to suppress evidence,” all in violation of the Court order 
to present ALL records, and in support of the Company’s Complaint. 
 
These are a few definitions that were referred to when Mr. Bernstein stated that the 
missing documents were destroyed and perhaps this definition will help Proskauer Rose 
attorney’s Mssrs. Triggs and Pruzaski in future depositions where their firm fails to 
procure all records demanded in a court order and they badger deposees from sheer 
ignorance of the English language. 
 
Thus based on a proper understanding of the English language and the word destroy, 
there are volumes of empty folders with the entire contents missing that would constitute 
volumes of evidence (more than a shred or perhaps a lot of shredding) that evidence that 
documents have been “destroyed”.  The lack of witness to the destruction of the 
documents is irrelevant in light of the fact that they are missing. 
 
It is apparent in the Counter-Claim filed that Mr. Bernstein is not the person who has 
charged Mssrs; Wheeler, Mutely, Rubenstein, Joao and Dick with a conspiracy but 
attorney Steve Selz, Esq. and Caroline Rogers, Esq. who helped prepare the claim who 
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have levied these charges against these conspirators.  Attacking Mr. Bernstein is a mere 
attempt to hide from the fact that competent and licensed attorneys who have reviewed 
the case and the evidence have chosen to file these claims.  Hosts of witnesses, 
employees and investors in the Company will also support various allegations levied and 
thus this defense of PR in attacking Mr. Bernstein is more harassment of Mr. Bernstein in 
an attempt to steal his and others inventions, it certainly does not negate the facts that the 
patents are in danger, the companies are danger, Mr. Bernstein’s life is in danger from 
Mr. Wheeler and his friends, and that immediate investigatory bodies should be called in 
to question the perpetrators of these crimes and seek to protect the inventors, 
shareholders, employees and all the other good people involved with I View It from a few 
rotten and “evil” apples.   
 

6.  Simon Bernstein – Although he is mentioned in the response his 
deposition was excluded by Prosakuer Rose?  We suggest that the Florida 
Bar request this deposition. 

 
7. William Kasser – Deposition was excluded in Proskauer’s response we 

request that the Bar of Florida request this deposition. 
 
Finally, Iviewit requests the Bar of Florida to find one person not related to Christopher 
Wheeler in one way or another to support his claims.  We ask you to call all the other 
members of the Board, investors, inventors, employees, lawyers and law firms that we 
have submitted as witnesses that will collaborate Mr. Wheeler’s accounts, what you will 
find is that all will verify the accounts herein as truthful. 
 
 
8. Conclusion 
 
What we ask the Florida Bar for help with is championing the causes against Mr. 
Wheeler who is the main protagonist of all these allegations immediately as the damages 
he has inflicted currently may jeopardize the entire patent portfolio of Iviewit and ruin 20 
years of revenue the Company and its shareholders rightfully deserve.  The Company 
stands on the eve of Bankruptcy from these malfeasances and is in critical need of help to 
fix the patents.  Mr. Wheeler has damaged the Company so severely that it may not be 
able to pay for further legal counsel to fight these crimes and thus is seeking as much 
state and federal help as it can secure.  The crimes are certainly worthy of Federal and 
State prosecution and the Company is in need of dire help in protecting the patents and 
thus invokes the Florida Bar to do what it can in contacting the US Patent Office and 
other related commerce departments of the crimes, which have been perpetrated not only 
against Iviewit but the US Patent office, as alleged herein in this rebuttal.  It would also 
appear that these crimes, such as submitting fraudulent patent documents, etc. where 
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committed through the US Postal Service and have certainly denied the IRS of revenues 
as well.   
 
We ask the Bar of Florida to have the almost $1,000,000 of legal fees either spent with 
Proskauer Rose or its referrals Meltzer Lippe Goldstein and Schlissel and Foley and 
Lardner be refunded, as well as, the amounts spent with Blakely Sokoloff Zafman and 
Taylor to fix the patents and finally the estimated $250,000 by Greenberg Truarig to 
completely try and fix and complete the patents be paid for by Mr. Wheeler and his 
partners involved at Proskauer Rose LLP.   

 
 

The Company respectfully requests the Bar to invite other relevant Federal Investigator 
Departments including but not limited to the following to help insure that these crimes 
are met swiftly and further damages are prevented: 
 
Harry Moatz 
Director, Office of Enrollment and Discipline 
United States Patent and Trademark Office 
Box OED, Post Office Box 2327  
Arlington, Va. 22202-2327  
 
The FBI 
 
The Department of Justice 
 
The National Intellectual Property Law Enforcement Coordination Council 
 
The US Customs Intellectual Property Investigatory Committee 
 
The Internal Revenue Service 
 
The US Postal fraud department 
 
 

Constitution of the United States of America - Section 8 
The Congress shall have Power: To promote the Progress of Science and useful Arts, by 

securing for limited Times to Authors and Inventors the exclusive Right to their 
respective Writings and Discoveries 
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With best regards, 
 
 
Eliot I. Bernstein 
Iviewit Holdings, Inc. 
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Exhibit A – Counter Claim – Including but not limited to Civil Conspiracy 
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Warrant Certificate 

Note that the warrant although part of the Proskauer Rose documents for this 
transaction, is never completed with their documents and instead is signed by 
Raymond Hersh a month after the transaction and sent 2 months later to the 

investor. 
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Tiedemann/Prolow Subscription Agreement 

This document authored by Proskauer Rose’s Donald “Rocky” Thompson has problems 
in that none of the documents that appear to be sent to Mr. Craig Smith were ever sent 
and the Company has no records or the investor.  The subscription agreement is executed 
days before Mr. Utley was fired when all his signatory powers had been revoked by the 
Board.  The prior documents you can see were dated by other people at various times and 
did not truly accompany Mr. Thompson’s letter.  The letter is dated March 2001 and it 
has a signature from Mr. Utley that is dated April 2001 that was sent with it? 
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IVIEWIT HOLDINGS, INC. 
 
 
 
By Facsimile 
 
 
 
February 26, 2003 
 
Thomas J. Cahill 
Chief Counsel 
First Judicial Department Departmental Disciplinary Committee  
61 Broadway, 2nd Floor  
New York, New York 10006 
 
Re:  General Complaint against Raymond Anthony Joao on Behalf of Iviewit 
Holdings, Inc. (a Delaware Corporation) (“Company”) 
 
Dear Mr. Cahill: 
 
By way of introduction, I am President (Acting) of the above referenced Company, and 
write to file a General Complaint against the following member of the New York State 
Bar Association: 
 
Raymond Joao, Esquire 
122 Bellevue Place 
Yonkers, NY 10703 
914-969-2992 
 

Introduction 
 
Raymond A. Joao, (hereinafter "Joao"), believed to be a resident of the State of New 
York, and who at various times relevant hereto was initially misrepresented to the 
Company as a partner of Proskauer Rose LLP (hereinafter “Proskauer”) and was factually  
a partner of Meltzer Lippe Goldstein and Schlissel, and who provided legal services to 
the Company. 
 
Moreover, beginning on or about September of 1998, the Company, through its agent and 
principal, Eliot I. Bernstein ("Bernstein"), began negotiations with Proskauer with regard 
to Proskauer providing legal services to the Company the purpose of which was to 
develop and market specific technologies developed by Bernstein and two others, which 
technologies allowed for the scaling, enlargement, panning and zooming of digital 
images and video without degradation to the quality of the digital image due to what is 
commonly referred to as “pixelation”, the delivery of digital video using proprietary 
scaling techniques, a combination of the image pan and zoom techniques and video 
scaling techniques,  and the remote control of video and image applications. 
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Furthermore, Bernstein engaged the services of Proskauer and in turn Joao, among 
others, through an engagement letter a true copy of which I attach herein as Exhibit “A”, 
to obtain multiple patents and oversee US and foreign filings for such technologies 
including the provisional filings for the technologies as described above, and such other 
activities as were necessary to protect the intellectual property. 
 
Additionally, upon information and belief, Joao upon viewing the technologies developed 
by Bernstein, and held by the Company, realized the significance of the technologies, its 
various applications to communication networks for distributing video data and images 
and for existing digital processes, including, but not limited to digital cameras, digital 
video disks (DVD), digital imaging technologies for medical purposes and digital video, 
and that Rubenstein designed and executed, sometimes for himself or others similarly 
situated, deceptions, improprieties, and, even in certain circumstances, outright 
malfeasances by the disingenuous insertion of his own interests or the interests of third 
parties, who were other clients of Proskauer and/or Meltzer Lippe Goldstein and 
Schlissel, between the Company, as his client and together with its disclosed techniques, 
and the ultimate end users of its future OEM and other licensees, to the detriment and 
damage of the Company.  Many of the malfeasances against the Company have also 
involved fraud against the US Patent and Trademark Office. 
 

 
Specifics of General Complaint 

 
Where the Company employed Joao, Proskauer and Meltzer Lippe Goldstein & Schlissel 
for purposes of representing the Company to obtain multiple patents and oversee foreign 
filings for such technologies including the provisional filings for the technologies as 
described above, and that pursuant to such employment, Joao, Proskauer and Meltzer 
Lippe Goldstein & Schlissel owed a duty to ensure that the rights and interests of the 
Company were protected, Joao, Proskauer and Meltzer Lippe Goldstein & Schlissel 
neglected that reasonable duty of care in the performance of legal services in that they: 
 
a. Failed to take reasonable steps to ensure that the intellectual property of the Company 
was protected; and, 

b. Failed to and/or inadequately completed work regarding patents, copyrights and 
trademarks; and,  

c. Failed to list proper inventors of the technologies based on improper legal advise by 
Proskauer, and in turn Joao in his lead technological role, that foreign inventors could not 
be listed until their immigration status was adjusted leading to further erroneous billings 
by Proskauer for frivolous immigration work.  This resulted in the failure of the patents to 
include their rightful and lawful inventors; and, 

d. Failed to ensure that the patent applications for the technologies, contained all 
necessary and pertinent information relevant to the technologies and as required by law; 
and, 

e. Falsified billing statements and transmitted documents, and, 
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f. Falsified patent documents and changed the contents of patents prior to filing so as to 
make the Company patents weak and inaccurate, so as to file patents in his own name 
that would succeed upon the Companies patents failing.  That Mr. Joao who was 
contracted to procure patents for the Company has now applied for 70+ patents in his 
own name, many of which appear to be ideas learned while representing the Company. 

 

g. That due to the discovery of many of the above described events the Company’s lead 
investor Crossbow Ventures (a referral of Proskauer Rose) of West Palm Beach, Fla., 
pulled funding on the Company.  

Lastly, the negligent actions of Joao, MLGS and Proskauer resulted in and were the 
proximate cause of loss to the Company; today, the Company’s processes are believed to 
be on digital camera’s, DVD’s and virtually all Internet and Broadcast streams of video; 
true copies of exhibits and witnesses are available on request and/or I will, on behalf of 
the Company, present them according to proof at commencement of investigation into 
this General Complaint. 
 
Due to the highly sensitive nature of the patent and copyright materials, exhibits and 
witnesses will be provided once formal protections have been established in regard to this 
complaint.   
 
Very truly yours, 
 
IVIEWIT HOLDINGS, INC. 
 

By:     : Electronic Signature 
Eliot I Bernstein 
561.364.4240 
President 
 

 

Electronic Signature for P. Stephen Lamont by Eliot I. 
Bernstein his attorney -in-fact 

 
 P. Stephen Lamont 
 Chief Executive Officer 
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CORRECTED VERSION – CORRECTED ON 5/14/2003 
Transcription of Telephone Conference 

Conducted July 31, 2000 
Participants: 

Simon Bernstein, Eliot Bernstein, Maurice Buchsbaum, 
Brian Utley, Doug Boehm, Chris Wheeler 

 
 
 

Note: Square brackets [    ] are used to indicate inaudible or indecipherable 
text. Text found inside brackets indicates transcriptionist’s 
best guess. Since speaker names are not specifically identified, 
transcriptionist has made an attempt to identify based upon 
comments made in conversation but cannot guarantee that each 
speaker has been accurately identified. Note also that this 
recording has numerous instances of participants speaking at once 
or carrying on simultaneous side conversations that make it 
difficult to follow and transcribe the entire line of discussion.   

 
 
Utley:  <begins midstream>...status of the original digital image 

filings, and basically the fact that the original filings 
do not cover the full subject matter of the imaging 
technology; and to wit, one of the omissions, in particular 
in reading the claims section of the provisional and the 
formal filing, relates to the zooming and panning 
capability that is inherent in the technology. This has 
become a topic due to the fact that we are currently in the 
second phase of filing imaging patent protection which is 
driven by the provisionals that were filed later last year, 
between August and December of last year. So the concern 
that were expressed by Eliot in reviewing this is that this 
omission of the zooming and panning capability was 
attributable to a failure, for whatever reason, on the part 
of Ray Joao, the patent attorney of record, in constructing 
and putting together the provisional and formal filing<tape 
cuts out here> did I say it is that right Eliot  

E Bernstein I believe so 
 
Utley Is that your understanding 
 
E Bernstein Correct 
 
Utley  The purpose of this meeting is to review the facts and I think 

there are two particular points that are  
...that are important to moving ahead. The first is: “Given that the filings 

are what they are, and given what we know about the filing 
which is scheduled to take place this week on Wednesday, 
what means do we have to correct the situation; and given 
whatever corrections we find, what then is the impact or 
exposure to iviewit based upon what actions we can take. 
Then, lastly, what, if any, recourse might iviewit have vi 
sa vi the omissions in the original filings Are there any 
other issues, Doug? 

Bernstein: Yeah, just correcting back to Ray Joao's work of the formal 
filing that he filed. Do we have a copy of that? 
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Utley:  I do have that. 
 
Bernstein: I don’t. I’ve got the provisional and I’ve got... 
 
Boehm:  Everything is on the table 
 
Utley:  you should have...the formal. 
 
Bernstein: This one? 
 
Utley:  Yes, that’s the formal. 
 
Bernstein: Okay. 
 
Simon Bernstein:  I just have one question. Does anybody have, or are 

we allowed to get, the files of Ray Joao? 
 
Boehm:  I have them. 
 
Wheeler:  Do you have all of the work that he had? 
 
Bernstein: No, not all of it. 
 
Utley:  What was purported to be in the files? 
 
Bernstein: And he also claimed to us that he destroyed part of his files. 
 
Boehm:  And I have some of his files. I have what was purported to 

be all of the firms’ files. 
 
<Inaudible comment.> 
 
Utley:  Well, there’s a whole history, then, because I tried to get 

complete copies of the files originally, and found out 
later that not only did he not send us all the files, he 
didn’t even mention that there was an extra filing out 
there that we didn’t even know about.  

 
Bernstein: This one that’s in question.  
 
Boehm:  Yep 
 
Simon Bernstein:  You have no notes, no data on...? 
 
Boehm:  No, I have the application. I have things that you could 

get from the US patent office—that I could get from the US 
patent office. I have very few notes. I do have some 
scribbled Ray Joao’s notes, but I think you gave me those 
notes.  

Utley:  I did. I gave you Bill Dick after Bill yourself[   ] the 
notes that I had. 

 
Bernstein: And Ray’s made disclosures to us that he destroyed the documents 

to protect us, which I don’t know what he was thinking. 
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Simon Bernstein:  Destroyed what documents? 
 
Bernstein: Whatever he had in his files. Other patent copies, copies of the 

drafts as they proceeded...all that he destroyed to protect 
us from something I asked him to explain, and his 
reasoning...because I said to him, you know, usually you 
destroy documents when you are protecting somebody from 
something illegal or something. Have I done something that 
would force you to hurt me possibly? He said it was 
typical, normal, that all lawyers destroy their records.  

 
Simon Bernstein:  If that, in fact, is the case—I’ve never heard of a 

lawyer you know other than Nixon destroying anything the 
work is ours. Am I right Chris when we pay for a lawyer and 
we pay for the work, the work is ours. 

 
Wheeler:  The work product is yours. He may maintain copies of his 

files and everything; or his confidential notes to himself 
are not necessarily yours. But the work “product” is... 

 
Simon Bernstein:  Would you say that anything germane to the issue 

belongs to him? 
 
Wheeler:  Well, I mean if he wrote notes...in sidebars...yeah. 
 
Bernstein: How about revised patents[ ]. How about copies? Works in progress 
 
Wheeler:  But things which would reinforce your patent, obviously, 

that is germane to the strength of your patent yes, you 
would be entitled to copies I don’t think we disagree. 

 
Bernstein: He’s claiming He destroyed all faxes. 
 
Wheeler:  Can I ask you a question? 
 
Bernstein: Yes. 
 
Wheeler:  Just so both of us understand...was this patent done prior 

to his flying down here, or was this patent done as a 
result of his flying down here and having discussions with 
you? I was under the impression that when he flew down 
here—this was before Brian came—I was under the impression 
that followed our meeting with Reel 3-D. I was under the 
impression that he was coming down to discuss, at the very 
least, the video aspect so that you could complete that; 
but were you also completing the imaging patent?  

 
Bernstein: Correct. 
 
Wheeler:  So he went to your [kitchen]? 
 
Bernstein: Right.  And we spent days there 
 
Wheeler:  And the two of you spent all the days... 
 
Bernstein: Correct. 
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Wheeler:  And did he, in front of you, write notes? 
 
Bernstein: Tons. Hundreds 
 
Wheeler:  And did he then produce them on his computer and type out 

certain things? 
 
Bernstein: Yes. 
 
Wheeler:  I was under the impression he was doing that with you. 
 
Bernstein: He did. 
 
Wheeler:  And did you read those? 
 
Bernstein: I did. I did - now going to that same nature, that’s the 

provisional I think we’re talking about... 
 
Wheeler:  Right. 
 
Bernstein: But he flew out here again with me and Brian and went through 

this as he went to file this—this is a 3/23/2000 file—that 
also fails to make mention of. 

 
Wheeler:  So that’s the formal file...the formal one? 
 
Bernstein: The formal file. So both also missed the point. 
 
Wheeler:  I just wanted to know and to put things in proportion, when 

you read the provisionals, because Brian wasn’t with the 
company right now and then, and when there were all those 
drafts, because obviously we didn’t see them... 

 
Bernstein: Well, you saw because we gave you all the documents. I’d get a 

document from Ray and bring it to you so you would have 
records of everything up to that point because I didn’t 
want to keep them at my house. 

 
Wheeler:  The final...the final...but I’m not reviewing the patent. I 

was keep maintaining it as... 
 
Bernstein: Okay, but you have every record... 
 
Wheeler:  Everything you gave me we maintain. We don’t... 
 
Simon Bernstein:  Any notes should be produced... 
 
Wheeler:  We don’t throw away anything.  
 
Bernstein: Yeah, I know. 
 
Simon Bernstein: I know you don’t you’re very thorough. 
 
Wheeler:  So, I’d file it away; so if you gave it to me, it’s in our 

archives.  
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Bernstein: Right. 
 
Wheeler:  I wanted to know, when you read those drafts... 
 
Bernstein: Oh, it was...it was clear 
 
Wheeler:  Answer my question...when you read the drafts, did you see 

the panning and scanning elements? 
 
Bernstein: Yeah, and zooming, up to 1,000 times we thought it was. That was 

the big...you know, we had it in there...as a matter of 
fact, he just said it...somewhere it’s in there up to 1,000 
times, isn’t it? 

 
Utley:  1,700. 
 
Bernstein: Right. That was our old mistaken a number of times. So, yeah, for 

him to miss that, Chris, would be the essence of stupidity. 
 
Wheeler:  So it was in there? 
Bernstein: Absolutely.  
 
Utley:  The zooming, it was in the body, but not in the claim. 
 
Boehm:  But a provisional doesn’t really...doesn’t have to have 

claims. 
 
Utley:  It doesn’t have claims.  
 
Bernstein: But then in our claims of our patent, it’s not there. This is 

what you’re representing, correct? 
 
Wheeler:  So you’re saying that it wasn’t put in the file, but it was 

put in the provisional.  
 
Boehm:  No, I could see where he’s going to argue that it’s there. 
 
Bernstein: Let’s see. Let’s take a look.  
 
Wheeler:  ...what the language of the patent claims are that he 

filed. 
 
Bernstein: Okay, let’s see what he... 
 
Wheeler:  And this isn’t the final decision because I can go back 

right now and amend those claims. 
 
Bernstein: Wow, yes, but we have elements of exposure that creep in correct? 
 
Wheeler:  I’m just telling you the whole thing, then we’ll go back. 

So you did look it over, and there are no claims in the 
provisional?  

 
Boehm:  There are no claims in a provisional. You can file them, 

but they are never examined.  
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Wheeler:  But the zooming and the panning and the scanning element 

was incorporated in that? 
 
Boehm:  Go ahead, Brian. 
 
Utley:  Let me make sure that we say that properly. The provisional 

filing had a claims section which migrated into the final 
filing, but Eliot is correct in saying that the provisional 
does not need a claims section.  

 
Boehm:  The provisional never gets examined, so it doesn’t need the 

claims. It just holds your place in line for one year.  
Bernstein: But then when I look through this...  
 
Simon Bernstein:  Hold on, Eliot, I need to understand this. What 

you’re saying, then, is assuming any negligence on his 
part, to that point the negligence doesn’t become 
realistically damaging to the company until since he 
actually made a claim...since he actually made a 
provisional filing. Which took our place in line. 

 
Boehm:  If the provisional filing covered the invention, your place 

in line is only as good as the subject matter described in 
accordance with the law. 

 
Simon:  Obviously, it should have had the panning and zooming in 

there. 
 
Boehm:  Well, the word “zoom” is in there. 
 
Bernstein: But not really to describe what we’re doing. 
 
Boehm:  But do you see what I’m saying? It’s only to the amount of 

subject matter that and attested where the average person 
skilled in the art could make and use an invention as it’s 
described in this document, and without “undue” 
experimentation, without inventing it himself.  

 
Simon Bernstein:  Right. 
 
Boehm:  Now, this provisional application, you throw it...different 

patent attorneys do different things with it. On one end of 
the spectrum, you do an invention disclosure. Most big 
corporations have invention disclosure forms which leads 
the inventor to write out good disclosures and figures and 
things, and I’ve seen people actually file that invention 
disclosure because if you’re coming up on a bar date, you 
don’t have time to write an application or think about what 
your invention is. All you’ve got to do is get something on 
file, and then hope that it will protect...that whatever 
you had on file covered your invention.  

 
Simon Bernstein:  Is that what we’ve done so far? 
 
Bernstein: No. 
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Boehm:  I don’t want to answer that, but that’s the line. 
 
Boehm:  It’s a grey question, it’s a grey area, I think. 
 
Wheeler:  That’s what we’re aiming to do, that’s what we’re hoping to 

do. 
 
Boehm:  But on one end of the spectrum, you file very minimal work, 

and that’s what Ray did on some of the applications, like 
on the one... 

 
Wheeler:  He was trying to do it in a broad... 
 
Wheeler:  He did say conceptually that his method was to do a broad 

stroke of it. 
 
Boehm:  Right. Well, a broad stroke on drafting the claims.  
 
Wheeler:  Okay. Right. 
 
Eliot Bernstein: He’s got to put the invention in! 
 
Boehm:  That doesn’t happen in a provisional at all, generally. If 

you want to, you can write the provisional claims just so 
you know what you’re doing, and it’s actually used as 
subject matter; but the claims are never examined. It 
doesn’t matter if it’s in proper format or anything, it 
just sits there. Now, if you pick up the provisional a year 
later—it has to be within that year—if it’s a real well 
done application, you just file it. There’s no money 
involved in turning the provisional into a regular filing. 
Oftentimes, with these one-page disclosures, there’s a 
substantial amount of money involved in taking that from 
there to there. The problem is you cannot add subject 
matter to the patent application later on once it’s filed. 

 
Bernstein: Unless it’s really the patent application, correct? 
 
Boehm:  No, the subject matter has to be supported—has to be 

described— 
 
Simon Bernstein:  In the provisional. 
 
Boehm:  Uhhuh To that text, or you lose your filing date.  
 
Wheeler:  But the zooming element, then, is not in addition.  
 
Boehm:  Is not in addition? You mean… 
 
E. Bernstein: It’s not even in there. 
 
Wheeler:  You can’t add subject matter. So if he did describe 

zooming, then it’s not in addition. 
 
Bernstein: Did he, ? 
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Wheeler:  I am asking you whether he did or not? 
 
Boehm:  I’m not clear on what you mean. You can’t add additional 

subject matter after the filing date of an application or 
you’ll lose the right to that filing date. 

 
Wheeler:  The provisional? You can’t add subject matter to the 

provisional?  
 
Boehm:  To any application...any patent.  
 
Wheeler:  But if he did describe the zooming, then the zooming 

element is not an addition in the formal. 
 
Boehm:  Right. It’s supported. If he described it in the original, 

you can base claims on it later. 
 
Wheeler:  And have we said that the zooming is in the provisional?  
 
Bernstein: Nowhere that I can see. 
 
Simon Bernstein: Wait. You’re the lawyer reading another lawyer’s work. Is 

it in there? 
 
Boehm:  Do you have a copy of it? 
 
Bernstein: Yeah, right here. It isn’t in there if it bites you. 
 
E. Bernstein: It’s not in the filing either.  
 
Simon Bernstein:  It’s obviously not in the filing if it’s not in the 

provisional.  
 
Bernstein: No. 
 
Simon Bernstein:  Can you make reference to something...let’s say he 

uses the word “zoom”. 
 
Boehm:  Exactly. I’m pretty sure the word “zoom” is in there, isn’t 

it Eliot? 
 
Bernstein: But what Doug’s saying is that had you written the patent, you 

would have described the invention as the ability to do 
this cool zoom that we all...and just said this is the cool 
part of what we’re doing. What Ray’s missing in the outline 
is the ability for you to put a picture on a Web page. 

 
Wheeler:  He did know that an important element was the fact that 

when we went in and made it bigger, we didn’t pixelate.  
 
Bernstein: It didn’t pixelate.  Not in here at all. 
 
E. Bernstein: Not even mention to that concept.  
 
Bernstein: Complete failure. It’s not. 
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Wheeler:  But if said it doesn’t distort when we zoom... 
 
Bernstein: Nope. Nothing like that. 
 
Wheeler:  That’s the same thing, isn’t it? 
 
Bernstein: Yeah, but he hasn’t said anything...he doesn’t even tell you ... 
 
Wheeler:  What about the panning element, or is that element not 

patentable? 
 
Bernstein: No, that’s part of the whole process is to be able to zoom while 

panning. 
 
Wheeler:  Here it is. “The above process can be utilized in order to 

create higher zoom capabilities with each new depth layer 
of an image...” 

 
Bernstein: No, but that’s a new depth layer which is bringing in another 

hotspot image, so it’s really a completely different 
subject. 

 
Boehm:  Oh. Okay. 
 
Boehm:  Okay. Where is that? 
 
E. Bernstein: I read it to, he’s very crafty you know. 
 
Boehm:  “Where the zoom capacity of up to 1700 times or greater may 

be easily obtained with the [present conventions.]” Are 
they talking about the hotspot now? 

 
Bernstein: No. 
 
Boehm:  No, it’s the general zooming capability.  
 
Wheeler:  So it’s not in addition.  
 
Bernstein: Well, explain to him where it’s missing. 
 
Wheeler:  You guys didn’t put it in the formal...I don’t mean 

you...he didn’t put it in the formal one in the depth in 
that what we want to do it but he could have without it 
being construed as an addition.  

 
Boehm: Yes. 
 
Boehm:  Well play lawyer on you now<Laughs; cannot understand his 

comment.>  
 
Wheeler:  Right - sorry 
 
Boehm:  Whether or not it’s supported is a question that’s going to 

be determined either between you and the 
examiner...probably not, it’s between you and another 
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lawyer someday when the case is litigated. The question is 
And again, the test is: Can the average person skilled in 
the art—the average designer of this type of software—can 
he read this document and make and use of your invention 
without inventing it? That’s the test. Now, whether he uses 
the word “zoom” in here and “magnification” later, that 
doesn’t mater as long as he would have gotten it. If it is 
so simple to build by reading this, you don’t need any 
subject matter. If you’re combining three elements A, B, 
and C, and A, B, and C are standard in the art, and you 
tell them these are standard in the art, go combine A, B, 
and C, that could be a one-page application. The average 
person will pick it up and he could. It’s a patent test. 
Are you with me? The more complex it is, the more you want 
it supported in this text. 

 
Simon Bernstein:  What if it is basically simple, and he just wrote it 

as basically simple, does that support our position anyway 
though? 

 
Boehm:  Does that support our...Sure... 
 
Simon Bernstein:  I mean, if we were to litigate against another person 

that infringes on our... 
 
Boehm:  An infringer.  
 
Simon Bernstein: Supportable for the sake of argument? 
 
Boehm:  Right. Yes. That is a fair argument 
 
Simon Bernstein:  OK so then I don’t know that, at least from first 

blush 
 
Bernstein: That’s the provisional you’re reading though, right?  
 
Boehm:  Aren’t they the same? I think they’re identical, aren’t 

they? 
 
Boehm:  You can check in his notebook.  
Boehm:  Are there differences? 
 
Bernstein: Where did you find that piece that you just read?  
 
Wheeler:  Is the reason...now continue answering my question...is the 

reason we came to the formal in March of this year, which I 
didn’t realize that Joao. I thought that we had agreements 
for doing everything, but apparently Joao filed... 

 
Boehm:  For that one, yes. 
 
Wheeler:  But he didn’t bother telling anybody.  
 
Boehm:  That’s the one that we didn’t find out until way late. 
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Wheeler:  Okay, perhaps the reason that he did that was that was the 
easiest way to do it and the course of least resistance, 
and he thought he could go back...is there an amendment 
procedure? 

 
Boehm:  Yeah, there’s an amendment procedure. 
 
Wheeler:  That he could do it a few months later or something like 

that?  
 
Utley:  We had a conversation before the formal filing, and, in 

fact, I have my notes here from that conversation. 
 
Wheeler:  Okay. 
 
Bernstein: And you mentioned that there was no zoom. 
 
Utley:  Yeah, I said... 
 
Bernstein: Claim one. 
 
Utley:  Yeah, Here are my notes. This is my original copy. Claims 

do not reference stitching. The patent app does not cover 
providing enhanced digital image with zoom and pan 
controls. It covers for creating enhanced images to show 
zoom and pan functionality without distortion.” Those are 
my notes. 

 
Bernstein: And you told him that.  
 
Simon Bernstein:  Here’s a man that was cognizant of what was necessary 

to be in there. How did a guy to file a patent without any 
of us—obviously, not me, but Eliot, Brian.? 

 
Boehm:  Jim wasn’t around yet. 
 
Simon Bernstein:  Okay, but Chris was and so on and so forth—how did 

they get through the crack that he did this?  
 
Wheeler:  It didn’t get through the crack. Brian addressed it with 

him.  
 
Bernstein: And everything is shredded now, too. Everything else is shredded. 
 
Utley:  Kind of what he was going to do—his time factor—he was 

going to...he didn’t think he would get this in. He would 
submit it and then would turn right around and amend it.  

 
Boehm:  Did he really say that? 
 
Bernstein: Yeah.  
 
Utley:  I wouldn’t say amended, it was because of the stuff that 

was coming... 
 
Bernstein: It was supposed to be in there. 
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Utley:  ...he was going to smash that all together and file it.  
 
Simon Bernstein:  Was that the same time, Brian, that he was leaving 

the firm?  
 
Bernstein: Yeah. 
 
Simon Bernstein:  So would you say that probably… 
 
Utley:  he knew at the time that he probably would be leaving? 
 
Utley:  Right. 
 
Simon:  But he wanted to get all of this in place so he could do 

the billing and get that part of it in... 
 
Utley:  I don’t know that. 
 
Boehm:  Just speculating. 
 
Eliot Bernstein:  What day did you give him those notes? 
 
Simon Bernstein: I don’t ever have to speculate on billing 
 
Utley:  I don’t have my address book with me...I didn’t write the 

date down, but it was the date that he was here. He came.  
 
Wheeler:  He wanted to get it done to take care of you, make sure it 

was filed for you. 
 
Simon Bernstein: That could be too. One other reason is... 
 
Wheeler:  We’re just speculating. 
 
Wheeler:  And I’m not trying to... <Everyone talking at once.> I 

thought he was trying to work on our best behalf, but one 
time or two times that I met him, it seems like he was 
earnestly trying to help. Who knows? Maybe he was 
incompetent. I mean we’re only suggesting that it would 
have been incompetence 

 
Bernstein: Well, the fact that it’s not in your patents, right up front, 

this is the invention, is a gross neglect. And the fact 
that it doesn’t say, “this is what the invention is trying 
to do. This is the feature...” 

 
Simon Bernstein:  The point is not whether it’s gross neglect or not, 

it’s what the damage is if there is...if, one, gross 
neglect is of any import; and two, what is the damage? it 
has caused iviewit. That’s what I think we need to 
ascertain here, and if we can ascertain it.  

 
Utley:  How do we fix it?  
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Simon Bernstein: Of course lets try to fix it, if we can’t fix it then we’ll 
worry about… 

 
Eliot Bernstein: Well 1st lets fix it 
 
<Everyone talking at once.>  
 
Boehm:  Let me go over the procedures so everybody’s clear. Again, 

on one end of the spectrum you file a very sparse, like a 
one-page provisional application, and it’s cheap, and the 
purpose of the provisional is to get you in line...it is to 
protect your date. What you’re trying to do is get the 
benefit of your priority date. When you invented it. When 
you’re in line in terms of whose the next guy that invented 
it. Whose the first inventor? 

 
Simon Bernstein:  Someone comes after you the second day after… 
 
Boehm:  Who’s the first inventor, that’s what you’re after. 
 
Simon:  I understand. I really understand...you don’t physically 

stand... 
 
Boehm:  Not physically in line in the patent office is right, not 

or even in physically in line in order as well. Okay. One-
year letter, the provisional expires and you have to file a 
non-provisional patent application, okay? Many times it’s 
identical. If you do a good job up front, you just file 
that, but you need to put claims on at this time. When I do 
a provisional, I try, if there is money and time up front, 
to do it once up front. I even write the claims. As a 
matter of fact, I don’t even like to file provisionals 
because there’s not much of an advantage. If you’ve got the 
time and the money up front to do a good job, well then, 
just file it as a regular application.  

 
Simon:  Understand that at the beginning, the time and the 

money...I mean, the time was certainly available, but the 
money was a short substance. So it was obvious that Ray 
would be working in a most expeditious way. 

Boehm:  Well, that’s why the.. 
 
Simon: Which might have short-circuited us because of all of the lack of 

funds. 
 
Wheeler:  Well, that’s true because the filing date is 3/24/99 to 

endorse that...that was very early in the game. 
 
Simon:  We did it in your office Chris in your library...in your 

conference room. The only meeting I had with him was while 
we were going to file the patent and that was in your 
office.  

 
Boehm:  Okay, 3/24/99 is the provisional application.  
 
Bernstein: That’s what I’m saying. Well, Chris, 
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Boehm:  So even at a year, he filed the second one with claims. 
 
Buchsbaum: Yeah two things happened during the year. One, the Company was 

doing other things, even though they knew that was coming 
up, and two, I guess there wasn’t a whole lot of money to 
allocate towards doing that much. 

 
Simon:  Here’s what we did. We hired Ray Joao on the monies that 

were raised by the investors; and then when Huizenga was 
coming in with their money, and when that money came in, we 
made a company decision that the first and foremost thing 
was to get the patent filed properly. So the fact that we 
were going to spend more money and get them completed at 
that point had already been made.  

 
Simon: Okay, but prior to that, we were working on short forms. Then 

after that, we started to raise capital, and we always knew 
that the priority was intellectual property, so were going 
to make sure that those got done right. Brian’s been 
working on it ever since, and I felt comfortable...I never 
did feel comfortable with Ray Joao...just an observation. 

 
Boehm:  Hmmm....is it all patent attorneys? <Laughter>  
 
Simon: No, no, there’s nothing wrong. He came in, he’s a nice guy, he 

tried hard, you know, all the nice things, but his work 
always appeared sloppy, okay? And that’s the only thing I 
can say. You’re a patent attorney, you see what he did. If 
I’m wrong, then let me know; but to me, it looked like it 
was a little slipshod. And then he made some statements 
that really bothered me, too, that I don’t think he should 
have made to a client, and that is that he was filing his 
own patent. <Chuckling.> I mean, horseshit personally, I 
haven’t heard of a patent attorney in my life telling me 
that he’s an inventor filing his own patent. It really did 
bother me.  

 
<Everyone talking at once.>  
 
Bernstein: Transmitting video files on a communication network for airlines 

and... 
 
Simon: It probably meant nothing because I don’t think the guy was of 

the nature to be stealing from us, but I don’t know! But 
I’ll tell you this, it did ring a bell. From a pure novice, 
it made me a little nervous. I asked Eliot why he was 
dealing with somebody, but we were assured that this was a 
good firm... 

 
Boehm:  Let me look back in my own spiel...here with the 

provisional. You file a provisional, then within one year, 
you file a regular application with the claims. You can add 
claims to it; but if you add subject matter to it—in other 
words, if the zoom and pan concept wasn’t well described, 
you have lost the benefit of that first phase. Right. Now 
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why is that going to hurt you? Two main reasons. One is if 
you put it on sale—offered it for sale— or you publicly 
disclosed it, there are certain regulations that say you’ve 
got to get something on file, so if you had publicly 
disclosed it, that would protect...getting the application 
on file will protect you from losing your date because of 
public disclosure and offer for sale. I think that’s what 
he was trying to get the earlier dates for.  

 
Simon:  Sure. 
 
Boehm:  I spoke with Ray when I was trying to get all of these 

files, and his comments to me were...when we were on the 
phone—you remember, we were asking him where was this 
stuff, and he said, well, he kept building on and he 
learned more it got in there. After I reviewed these 
applications, I agree that you’re learning more as you go 
along. I’m doing the same thing. So it’s kind of a learning 
curve. 

 
Bernstein: If they ever find a zoom description that adequately 

makes...especially in the claims...I mean, if you’re 
reading the claims... 

 
Boehm:   But Eliot, he’s going to say that the claims are of no 

import right now. All you have to do... 
 
Bernstein: In the filings? 
 
Boehm:  In the filings. I can go amend those right now. We can sit 

down today and re-write them. 
 
Simon:  If it can be amended amend it. There’s no problems. 
 
Boehm:  There’s no problems.  
 
Simon Bernstein:  There’s always maybe a little money that’s been 

duplicated and that’s it.  
 
Boehm:  Here’s the problem, and that’s what I want to get across 

about that. If he’s trying to claim zoom and pan and I 
rewrite the claims to claim zoom and pan, and the examiner 
says, that’s great, but it’s new matter 

 
Bernstein: But it’s in the provisional that you can zoom up to 1700 times. 
 
Boehm:  If my claim is supported by the spec on that date, then 

you’re fine. 
 
Bernstein: Isn’t it? 
 
Boehm:  I can’t answer that without going into the... 
 
Bernstein: But when we read the provisional and we see that, it says... 
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Simon Bernstein:  Before this meeting took place, before we called this 
meeting, aren’t you privy to everything that’s been done? 

 
Boehm:  Oh, sure. I have everything.  
 
Simon Bernstein:  So when Eliot asked you that question, why can’t you 

answer it? 
 
Boehm:  Because there’s no...in my opinion, there’s no clear-cut 

answer, yes or no, on the quality of the work product. It’s 
a judgment call. 

 
Bernstein: So that’s an exposure, and what if the judgment is against us?  
 
Wheeler:  It’s [an examiner] judgment call is what we’re saying. 
 
Boehm:  The damage?  
 
Wheeler:  No, the examiner. <Everyone talking at once.>  
 
Wheeler:  Whether the subject matter is new or not.  
 
Boehm:  The examiner would...hold on...it’s... 
 
Wheeler:  whose judgment call is it? 
 
Boehm:  It could be the examiner’s, if he catches it. If it’s not 

caught, and you get it to patent and you litigate the 
patent, ... at court. Or if the examiner catches it and I 
want to appeal it to the board of appeals in the patent 
office, it’s their judgment call 

 
Wheeler:  Okay, so we go to court and we’re fighting over the patent, 

we would argue that it’s supported by the zoom 1700 in our 
language, and the other side would, say that’s baloney 
that’s too broad you didn’t describe it enough 

 
Boehm:  You didn’t have your invention... 
 
Bernstein: Then you lose. 
 
Boehm:  We would lose only if you had a bar date come in there if 

somebody else invented before you, or if you put something 
on sale...or if we offered something up for sale.  

 
Bernstein: Which we did. 
 
Boehm:  But the offer-for-sale date from our first meeting is not 

until September.  
 
Bernstein: Right. 
 
Boehm:  So the offers for sale won’t normally kick off a foreign... 
 
Simon Bernstein: Could you explain to me what offer for sale means? 
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Boehm:  Sure. As soon as you...you can’t get a patent on a product 
after you’ve been using it for more than a year. As soon as 
you publicly disclose your invention, you’ve got one year 
in the United States to get a patent on file, okay? Even if 
you don’t publicly disclose it...let’s say I’ve got a 
method of making [ ] in my factory, but it never gets 
outside. I’m starting to commercialize it, I’m making money 
off my invention...the commercialization date a year later 
is you can’t patent it in the U.S. So that’s that one-year 
grace period. 

 
Simon Bernstein:  Aren’t we within that period? 
 
Boehm:  Yes. As far as we know, yeah. As far as we know. 
 
Utley:  Yes-yes we are within that grace period 
 
Simon:  Okay, somebody explain to me, what am I doing here? Why am 

I sitting here? Are we saying that Ray Joao, other than 
being sloppy, but there’s not much damage that could have 
been done or can be done because we can fix it, which 
really would make me the happiest to hear that.  

[not in transcript: PSL look at change above although minor it indicates 
perhaps the change in text to match new text] 
 
Utley:  Can I jump in? Let’s just say there are two steps. We’re 

going to make a filing this week; and to the best of our 
knowledge, we have swept up all this in this filing, and 
that will be within the commercialization period. The 
second thing that we’re going to do is we’re going to look 
at filing an addendum to the original formal filing to 
strengthen the claims – broaden the claims ... to the 
maximum extent that we can. 

 
Boehm:  if we need it...if we need it. 
 
Boehm:  It’ll be a lot of this was swept up into the application. 
 
Utley:  What we’re trying to do is protect the date day of March 24 
 
Boehm:  The original... 
 
Utley:  The original date as March the 24th, but filing should 

remain an objective. 
 
Simon Bernstein: Brian, if you broadened the language now, would that be a 

red flag to the commissioner that you should have done it 
earlier? Or should we just say that this has always been 
there? 

 
Buchsbaum:  You mean the examiner of the commission 
 
Bernstein: We’re not going to be able to say it was in the claim.  
 
Simon Bernstein:  What happens when you start those amendments or 

broaden them is you start to admit that you didn’t do it. 
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Boehm:  Um, yes and no. We...I do that all the time. 
 
Simon Bernstein:  It’s common then? 
 
Bernstein: If they do it all the time, then we have to do it. 
 
Simon Bernstein:  But not until I feel more comfortable with it. 
 
Boehm:  We normally have a search done. The patent examiner will do 

a patentability search, and he will come back and reject 
it. The problem is if the claims are too narrow to begin 
with, he will not come back and reject it, he’ll allow it, 
and boom! Now I can’t amend it he’s in. [ ], we’re done. 
But I can file an continuation on it. I can keep dragging 
this out and get broader claims as long as the subject 
matter is... 

 
Wheeler:  So that’s why he stated it broadly versus narrowly? 
 
Boehm:  No. 
 
<Somebody comes into the room to take food/and or drink orders.> 
 
Boehm:  No, but as far as, doing it broadly, if you’re saying to 

claim it broadly it’s our job to claim... as prior art 
which I doubt the claim is as broad as the [ ] allows... 

 
Wheeler:  Right. That’s what I’m saying. 
Boehm:  And this is claimed broadly. 
 
Wheeler:  Right. 
 
Boehm:  And that’s the normal tactic, to claim things broadly, and 

then wait for the examiner to come back and say, “Oh, you 
can’t get it that broad,” and then narrow down your claim.  

 
Wheeler:  Okay, so isn’t that what he was in part trying to do? 

That’s what he’s been saying, yeah. 
 
Boehm:  Yeah. 
 
Wheeler:  Well, would that not be consistent with how patent 

attorneys try to do things? 
 
Bernstein: Well, claim one, if you look at their claim one, Chris, that 

they’ve written, it identifies... 
 
Wheeler:  Who’s they? 
 
Bernstein: Foley & Lardner. It identifies what you’re trying to do. 
[not in transcript: Stephen note how Dicks name is deleted and Foley’s name 

is screwed up, may indicate who was changing this 
transcript] 

 
Wheeler:  Okay, so maybe it should have been written differently. 
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Boehm:  You won’t get two patent attorneys to write the same 

claims. 
 
Bernstein: Well, no, but you try to write the claim, and that’s the teaching 

you and Steve both represented us here, to describe in its 
broadest term... 

 
Boehm:  Right. 
 
Bernstein: ...the invention.  
 
Boehm:  Well, I can’t say that this isn’t broad. This is very 

broad. This might be rejected for indefiniteness...I don’t 
know what it is...but now he’s got the opportunity to go 
back and... 

 
Bernstein: And Brian, you know, there’s print film image in here, it’s all 

supposed to be out of here. 
 
Wheeler:  What you’re telling me is that in your forum of law there’s 

always going back and refining and refining and refining 
that was wrong. 

<Everyone talking at once; two different conversations going on at once.> 
 
Bernstein: This is like he just completely ignored what we said over a year. 

He didn’t do a thing. Nothing. No comments, nothing. 
 
Utley:  Almost nothing between the provisional and the formal 

process. 
 
Boehm:  And some people intentionally file narrow just to get 

something on file. Then they can come back and repair it 
without damage to it. 

 
Bernstein: But you don’t know that because an examiner... 
 
Simon Bernstein:  You’ll never know that until you have a litigation. 
 
Bernstein: And then the question is what potential damage does that... 
 
Simon:  That damage potential and that remedy will be then taking 

place at that time, not now. 
 
Boehm:  That I agree with. Even if we decide something now, you 

won’t know what the outcome is for five and a half months.  
 
Simon Bernstein:  ...wouldn’t happen anyway. You wouldn’t even know 

that.  
 
Utley:  Let me come back where I was. We are going to file on the 

7th, Wednesday. As far as we know, that will cover every 
element of this invention that we have our arms around at 
this point in time. 

 
Boehm:  I believe so, yes. 
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Utley:  And we should go back and address what amendments we can 

make to the claims in the filing of March this year and 
determine within the spec of the filing how broad those 
claims can be. I mean, that’s going to be the test. Within 
the spec of that filing, how much leverage have we got to 
broaden those claims so that we do have a priority date 
which is back about a year ago last March. 

 
Bernstein: So we want to insert everything going into this one into that 

one? 
 
Utley:  No, it’ll be... 
 
Utley:  It’ll be based upon the preamble, if you will, of what’s in 

here. 
Boehm:  We do reference it. As a matter of fact, this is the cover 

page, Brian, of the application we’re going to file. 
 
Utley:  Yeah, you reference it right there. 
 
Bernstein: But you can add claims to that one that you’re referencing that 

would encompass what we have in today’s filing, which is 
really...we do want it in there. 

 
Boehm:  Yes, I can claims to the zoom and pan to get you back to 

the original date in this one since I claim to this onto 
his. 

 
Bernstein: Well, we should do both. 
 
Boehm:  Well, you can’t get two patents on the same invention, so 

it depends on where we want to go. 
 
Bernstein: Well, we want to definitely get it in on his because it gets us 

an earlier date. Correct? 
 
Boehm:  No. It’s a mess with these dates. What will happen 

is...nobody will worry about the date unless there’s an 
occurrence, and that occurrence might... it’s a major 
problem. You won’t find out about that occurrence until you 
sue somebody, and then they go search in Australia, and 
they find a reference that somebody’s done this before in 
the library, and then you worry about the date. Were you 
before him? 

 
Bernstein: Well, that’s what I’m worried about. I’d like to go back to our 

earliest date. 
 
Wheeler:  Can I point out one other thing? I know we look for the 

word...Eliot looks for the word...I know we look for the 
word “zoom,” but there’s also other language in here too. 
Sometimes we get caught up in a word “zoom,” when what is 
zooming other than enlarging or reducing? And he does have 
language in here, “when enlarged or reduced, these pixels 
of the digital image becoming distorted a feature which 
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typically results in the digital image being fixed to an 
original size or being available at low magnification, such 
as, for example, magnification from 200 to 300 times. These 
digital images are also difficult to enlarge to a full 
screen without a tremendous amount of distortion present in 
the end product.”  

Wheeler:  I mean, he’s describing I mean that’s zooming. Reducing and 
enlarging is zooming.  

 
Bernstein: But he’s not putting it in your claims, that’s what he’s saying. 

You see, this is different. 
 
Boehm:  But it doesn’t matter right now 
 
Wheeler:  But it doesn’t have to be if you’ve made mention. The 

opinion is that it doesn’t have to be as long as he’s ...if 
you made mention...if you’ve gone on record of having 
described this 

 
Boehm:  This is the background that’s…problem.  He’s got…. 
 
Boehm:  That kind of invention, right, it’s got to state... 
 
Wheeler:  Well, I didn’t get to that either. 
 
Bernstein: Right. And that’s where it’s not.  
 
Boehm:  I pointed out a couple of things. It’s not as... 
 
Bernstein: Within the claims, the claims I’m reading, you could not... 
 
Boehm:  The claims really don’t matter.  
 
Bernstein: In the patent?  
 
Boehm:  The patent claims on a pending application basically don’t 

matter. 
 
Bernstein: No, the ones he filed. 
 
Boehm:  Yeah, they basically don’t matter. I can go back and change 

them. 
 
Bernstein: Okay. Why? So we want to change back to the original one he’s 

filed, put as much language as we can that we have 
today...oh, it’s all supported. Everything you wrote in 
that new one is supported in this one because it’s the same 
process.  

 
Boehm:  That’s the ultimate problem that Steve and I—Steve is 

Becker, the other patent attorney that actually wrote these 
patents <in audible>—but that’s the ultimate problem that 
we’re worried about, and that’s the problem that you always 
worry about unless you first of all have a handle on the 
invention, inside and outside, and second of all, unless 
you really have a handle on Prior Art so you know where you 
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want to go with this. Then you spend the time and the money 
to do a good original provisional filing. You’ve got a 
pretty good shot that it’s supported then. But when you 
file as, oh, I’ve got to try and cover this base, and when 
you do this kind of stuff, there’s always going to be a 
question of what was supported when. 

 
Bernstein: But that’s fine. It is supported. 
 
Simon Bernstein:  We’re off the subject matter. 
 
Bernstein: So we should definitely claim back to the earlier date? 
 
Boehm:  We may get a rejection, or you may find out in litigation 

five years from now, that none of this was supported. Some 
court may say that you never talked how to do this because 
your software wasn’t in the patent application.  

 
Bernstein: It is, though. 
 
Boehm:  Well, the code isn’t. They might say that these broad 

diagrams and these flowcharts aren’t good enough. There’s 
always that risk.  

 
Bernstein: But we’re trying to say that if they accept it, we want it to be 

to the furthest filing date that we can, which is March 3, 
2000, and that’s where it should lie; and if it’s going to 
get argued let it live or die at that date. 

 
Boehm:  That’s what we’re trying to do right now. 
 
Bernstein: Okay, good. So I’m under the impression from this point that 

we’re going to encompass what we’ve learned what we’re 
filing even in this other one even into the original one so 
we can claim back to a March 3 filing date that claims back 
to our original March patent... 

 
Boehm:  March 24th, yeah, all of that will go back toward what is 

supported in here, in the original. Not supported in ours. 
 
Bernstein: Okay. And it’s all going to be supportable because you’re going 

to be able to pull up an image of the nature that we are 
discussing, and anybody with an eye can see that you’ve now 
done this. 

 
Boehm:  <Inaudible comment.>  
 
Bernstein: Well, you’re going to be able to show your invention, aren’t you? 
 
Boehm:  No, no. 
 
Bernstein: You can’t? 
 
Boehm:  You live or die on what’s in the specs. That’s why... 
 
Bernstein: Then get it in there. 
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Boehm:  Yeah. 
 
Bernstein: You can’t bring it in as evidence what the invention is? 
 
Boehm:  Only outside evidence of what the average level of skill in 

the art is, okay? If somebody says that the flowchart isn’t 
detailed enough, I’m going to go, “Oh, yes it is. Here’s 29 
programmers who are going to testify and say yeah, I can do 
that in my sleep with this document.” So, there’s always 
going to be a battle about the level of support. 

 
Simon:  Maurice and I—that’s why I asked him to come in—Maurice and 

I were talking because neither one of us understands 
patents or how you file them or invention actually. What we 
do understand a little bit about is the theory in business; 
and now that we know that Ray Joao was somewhat sloppy—I’m 
not suggesting that he’s not a fine attorney or anything 
else—you have been...you have reviewed all these patents 
that we have, whether there are eight or ten of them... 

 
Boehm:  There were eight original filings, and then...eight 

original filings. 
 
Utley:  Okay. And then how many do we have now? 
 
Boehm:  Let’s look at the chart right now, but it’s basically. 

We’ve got 17 applications that have been filed. These old 
ones are dead now because they were provisionals, and we’ve 
basically covered all...we pointed out basically covering 
two, maybe three inventions, so there’s not...I mean, if we 
were to start over, maybe you’d do this with two patents, 
maybe one patent. So. 

 
Simon Bernstein:  Who owns them? 
Boehm:  Who owns it? iviewit Holdings, Inc. 
 
Utley:  Owns all of them? 
 
Boehm:  Except for...<Pause, and then text comes in that doesn’t 

seem to be answering this open question.> 
 
?   Video playback over a network  
 
Wheeler:  How did he get in? [not in transcript but this refers to 
Jeff Friedstein on an invention] 
 
 
Bernstein: He’s part of the invention.  
 
Boehm:  An inventor – inventorship. 
 
Boehm:  So I’ve so I’ve got a document right here for him to sign. 

If he signs, then I do a couple of things.  
 
Bernstein: He signed that when you faxed it to him originally. 
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Wheeler:  I have copies of each one of these. Can I get a copy of 

your [ ]? 
 
Boehm:  of this? Sure. 
 
Wheeler:  I have a copy of each one of these, I believe, or most of 

them... 
 
Buchsbaum: Can I ask you a question?  Your saying everybody that has an 
obligation to sign is on the list of names in these patents? 
Boehm:  You preferably don’t...well, unless you have the new 

ones... 
 
Wheeler:  I don’t have the new ones, but... 
 
Bernstein: That’s an old one. That’s old. 
 
Buchsbaum: You’re saying everybody that has an obligation to sign is on the 

list of names in these patents right, because the company 
was part because the Company was doing, is that what you’re 
saying? Because I don’t even know if everybody has signed 
because you may due corporate due diligence for financial 
reasons or if...and they will say has everybody signed off 
on these patents, and if three people don’t...if one person 
hasn’t, he has an obligation to sign? 

 
Boehm:  Brian, have you signed? 
 
Buchsbaum:  Has everybody signed off on these? Brian? 
 
Boehm:  See these tabs [refers to tabs for inventors Bernstein, 

Shirajee, Friedstein and Rosario to sign] right here? 
That’s what I’m trying to do today. As soon as...I’m going 
to have people sign, me sign...all the inventors sign. I’ve 
got to get a hold of Jeff 

Bernstein: I thought we did that when we filed. 
 
Boehm:  You only signed one real document, didn’t you? Did you 

actually a declaration? I know you didn’t sign an 
assignment over but you’re real clean on it because these 
are all based on the original filing , which is assigned to 
iviewit holding already 

 
Bernstein: What’s that mean? 
 
Boehm:   So all of the other inventors would have a helluva problem 

trying to say they owned anything.  
 
Simon: Again, this is a little off the subject matter, but I have asked 

Chris about it before. If something were to happen to 
iviewit, and it were it went into bankruptcy, what would 
happen to those patents? How would those patents [ ]? 

 
Wheeler:  It depends on which at iviewit you’re talking about.  
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Simon Bernstein: The one that they are held in. 
 
Wheeler:  Well, first of all, holdings is held separately 

versus...we’re operating the company out of a separate 
entity, correct? iviewit.com. So, let me think there... 

 
Buchsbaum: The operating company is iviewit.com.  
 
Simon Bernstein: All I’m concerned about is, for example, that the largest 

creditor...it wouldn’t be a creditor, it would actually be 
an investor...would then... 

 
Bernstein: They’re not a creditor. 
 
Buchsbaum: Okay, then the largest creditor could come in and pierce the 

corporate veil of iviewit.com and say that this is just a 
way of protecting the only valuable asset of the company 
away from creditors. Is there a possibility of that? 

 
Boehm:  Obviously there is. 
 
Wheeler:  There is a possibility, but that’s one of the main reasons… 

But the loan, they made the company who wrote the patent, 
join in as a guarantor anyway on it. 

 
Bernstein: Well, that would be all of us. All of those would be all of the 

investors getting a piece back? 
Wheeler:  No, no, no. On the $800,000 loan, those people, it’s 

secured by the patent.  
 
Simon Bernstein: What about the $600,000...or the other $800,000 loan? 
 
Wheeler:  The others weren’t loans. The others were equity, as I 

recall. 
 
Simon Bernstein: No, no, they have claims. 
 
Bernstein: Well, they’re supposed to be converted to equity, which is 

another issue. 
 
Utley:  But there where note holders 
 
Wheeler:  No, because there was no quid pro quo at that time.  The 

note holders I mean you can’t go back and do it, we had 
that talk Si 

 
Wheeler:  I mean, you can’t go back... 
 
Bernstein: The note? I believe they’re not final, even though we told people 

they would be by this time. 
 
Wheeler:  The note holders took their money in without taking 

security. Now you...<Indecipherable. Everyone talking at 
once.> ...new considerations...I said now you can’t … back 
to a failure to the corporation 
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Simon Bernstein: …Board if everybody that was a creditor found, everybody 
that was a note holder at that point there was no what 
would you call it - problem 

 
Buchsbaum: and that would be protected by the courts anyway usually. The 

court would see this probably as a you know a fraud 
 
Wheeler:  You could have two frauds: fraud of creditors and fraud of 

shareholders. 
 
Simon:  No, Chris I’m not worried about fraud. I’m really concerned 

with the fact that what we did here, the last loan that we 
took in, from... 

 
Bernstein: Crossbow. 
 
Simon:  No, not from Crossbar... 
 
Bernstein: Crossbow. 
Wheeler:  Crossbow 
 
Simon:  ...is secured by the... 
 
Wheeler:  ...the term of the deal, right. 
 
Simon:  And that’s perfectly acceptable to me except that everybody 

else that had loans prior to that at that time should have 
been considered with the same equity because …posses able 
and Chris told me that that was the perfect time to get it 
done 

Bernstein: Yeah, but would Huizenga lose his? 
 
Bernstein: Would Huizenga lose his stake in it to Crossbow? 
 
Wheeler:  No, no, no, it wasn’t...I said that if there was going to 

be new considerations from those people, we all could of…?? 
 
Simon: We all could have put in another $10. I mean, at the time we did 

it with Crossbow, we should have made sure that our other 
people... 

 
Bernstein: Are protected. 
 
Utley:  No, no, no. We would have had to issue new contracts out 

for everyone. 
 
Wheeler:  There would have had to have been some material 

consideration, not just $10. It would have been… 
 
Simon:  So it would have been $10,000... 
 
Wheeler:  Well, then, you could have...Crossbow, we didn’t even talk 

about Crossbow at that moment, and I said you couldn’t go 
back and just collateralize. You couldn’t go back for money 
that you already put in. But if you put in new 
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considerations that you could demand as a condition to be 
collateral. 

 
Simon:   What we should have done, or what we maybe we still 

should do to protect our original group of investors, is to 
have them pony up a few more thousand or whatever you think 
is legitimate, and amend the contracts to protect them as 
well.  

 
Utley:  That’s new subject matter. 
 
Simon:  Well, I only brought it up because it had to do with the 

patents.  
 
Utley:  I know but can we finish the patent discussions before we 

bring up new subject matter.  
Simon:  You can, but I want to make sure that we do finish. 
 
Utley:  No, I agree with you Si.  
 
Si:   The problem is that I made claims to certain people like 

Don Kane, who put op $100,000, who thinks... 
Bernstein: Let’s get back to that. No, let’s get back to it. It’s a definite 

point. There are people.  
 
Buchsbaum: This is a business issue for later. 
 
Bernstein: No, we’re asked by these very people these questions.  
 
Boehm:  Did you get your question answered on the... 
 
Buchsbaum: Yeah, I just wanted to understand...you know, I got an answer. It 

had to do with the obligations Si I was trying to 
understand if somebody does due diligence now with regards 
to understanding what is there and what has to be done, 
like those yellow tabs. [Yellow tabs indicate signatures of 
missing inventors] 

 
Boehm:  Yeah, but after...I find everybody, we can get guys to 

sign. 
 
Buchsbaum: We aren’t that many. I don’t know on that sheet what you have, 

but I don’t think there are that many names.  There’s what 
about five names? 

 
Buchsbaum: Therearen’t that many...you don’t have that many. I don’t know on 

that sheet you have, I don’t think there’s that many names. 
 
Boehm:  No, there’s not. 
 
Boehm:  So we have everybody but Jeff, if we can get Jude and Zak. 
 
Buchsbaum:  You just have to get people around and sign. 
 
Boehm:  No, that should not be and issue. 
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Buchsbaum: That might be questions brought up when people do do due 
diligence. Is everybody else on these? 

 
Bernstein: That’s why we’re closing it. Right? 
 
Boehm:  We’ll record what was in the patent office(…???) can do. 
 
Utley:  The other piece that’s not in any part of the original 

filings, which is the reduction of the technology to a 
disciplined process—the mathematical representations of 
what’s in and how it works and stuff like that. 

 
Wheeler:  (…???) 
 
Buchsbaum: That will also be included in there, right? 
 
Utley:  We’ll put it in the new filing...one of the new filings. 
 
Wheeler:  I form my opinion of everything, and we can talk about post 

solutions but I think Brian wants to get this back on 
track, but to me there’s bad news and there’s good news in 
this. The bad news is, just like anything in life, perhaps 
we would have liked to have tidied up some things better, 
like to have had Mr. Joao tidy them up. The good news is 
considering the state that the corporation was in in the 
early stages and the variable limited resources that it 
had, I’m glad that we have an awful lot on record that we 
do have on record, to be honest with you.  

 
Simon:  As long as it’s not to the detriment of what we thought we 

were filing, I have no...I couldn’t agree with you more. 
 
Wheeler:  But I think I like your approach, and I assume it’s your 

approach, too, in that I assume that you’re doing a fairly 
comprehensive new one, but then you’re going to probably... 

 
Utley:  Claim priority back to the old one. 
 
Wheeler:  Right, but you’re also going to do your amendment because 

now we’re finding out that it’s not an uncommon procedure 
and it’s not a red flag. 

 
Utley:  Two things: the new filing on Wednesday will claim priority 

all the way back for as much as possible back to March 24th 
last year. Second, we will look at the March 24th year 2000 
filing and determine how we should amend that to include 
additional claims and broaden that filing so that it more 
fully represents the knowledge of the invention as of that 
time. 

 
Bernstein: Does it claim all the way back? 
 
Wheeler:  It’ll go all the way back... 
 
Boehm:  as long as you don’t go outside what was described. 
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Bernstein: No, the math is just describing the original invention.  
 
Boehm:  We’ll, I’ll never know the answer to that until it’s 

litigated. 
Utley:  Due diligence. 
 
Bernstein: Right, but from your perspective here, that’s what we’re setting 

up. Correct?  
 
Boehm:  We’re going to try. 
 
Bernstein: Okay. 
 
Boehm:  The question never even gets answered half the time in the 

real world. I will claim priority back on the document, and 
then if the examiner doesn’t care, nobody cares 

 
Bernstein: It gets through.  
 
Boehm:  It gets through. 
 
Wheeler: Would it be a fair assessment—I’m posing this more as a novice, 

not as an attorney here—since we’re not at IBM and we don’t 
sit down at the very beginning and work out all these 
equations and all that, that in an invention such as this 
by a Ma-and-Pa type of inventor, and now since we’re 
getting into the nuts and bolts and really uncovering, in 
essence, what’s behind it, as Brian dissected it as we 
moved along, but that’s all we’re doing? I mean, that Ma-
and-Pa inventors do that as they go along? They add the 
flesh to the bones as they go along? 

 
Boehm:  Boy, that happens, and we try not...we try to minimize the 

amount because if the flesh that you have to add is new 
subject matter and you’ve already sold your invention a 
year ago, you’re dead. 

 
Wheeler: Well no, Let me at it a different way. It does this, but I can’t 

describe how it does this. But now we find out...we tell 
you what it does, now we’re telling you in detail how it 
does it. 

 
Boehm:  Yeah, in terms of we claimed it properly. 
 
Wheeler: So I’m not adding flesh in defense... 
 
Simon:  New flesh. 
 
Wheeler: ...new flesh. I’ve got the box, now I’m disclosing what’s in the 

box including the gears and how it works. 
 
Bernstein: No. 
 
Utley:  No. Here’s what the big difference is. The original filing 

claims a process for print film imaging.  
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Bernstein: Well, that was all stricken, by the way. That’s why I’m having a 
big problem. I was going to get to that next, Brian. 

 
Utley:  Okay, good. 
 
Bernstein: But we have discussed with Ray Joao numerous times to take out 

the references to print images out of this right here. Over 
the course of the year in the 59,000 modifications back and 
forth, we continuously pushed him away from the words that 
I see in this filing, and that’s what’s so disturbing to me 
because we sat here when... 

 
<End Side 1; begin Side 2> 
 
Buchsbaum: That would be conditional, probably.  
 
Simon:  Right, they probably will. 
 
Wheeler:  Their not going to want in fact their going to say take it 

off aren’t they 
 
Utley:  No Crossbow notes would be converted to equity when someone 

else comes in.  
 
Si?   Of course, and that’s gone. And those issues are gone.  
 
Wheeler:  Well, Yeah, so that it was the …it was intelligent way to 

do it...and I’m not... 
 
Buchsbaum: Crossbow would probably manage the million dollars anyway 
 
Wheeler:  By the way, if we did do a deal by which we tried to 

collateralize it even further, then we’d have to have some 
sort of provisions as well to get rid of your collateral. 

 
Simon: Yes, of course. As soon as it converts to equity, it’s gone. 
 
Wheeler:  But I mean, what if you didn’t convert yours to equity[ ]? 
 
Simon: Then you’d have to lose it anyway. 
 
Wheeler:  But at a point.  
 
Utley:  It just becomes a normal stockholder... 
 
Simon: Right.  
 
Wheeler:   It would have to drop away or something. For 

instance, it would drop away when theirs drops away. 
 
Utley:  The stockholders, in the event of a default, the 

stockholders, the distribution that takes place, includes 
all the stockholders according to the rank of the 
preference. So the preferred get first cut, and the common 
stockholders get the second cut, whatever is left for 
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distribution. But of that amount[ ] unless there’s nothing 
to distribute. 

 
Simon:  Not if one of the preferred stockholders has a 

collateralized position and the others don’t. If one of 
these preferred stockholders... 

 
Utley:  There’s no stockholders that have a collateralized 

position. 
 
Simon:  That’s true. 
 
Buchsbaum: You’re talking about the small amount of money, that have any 

value, it should be reasonable value, and those would be 
taken out anyway. 

 
Simon:  Except that we seem to feel that we have an obligation to 

those, to protect the other stockholders who...had all 
good…I think its prudent anybody to ask permission 

 
Buchsbaum: A good way to do it is the way he said to do it, and that’s to 

[?]. 
 
Utley:  Will you look it up and see what it’s going to take to do 

it? 
Wheeler:  I’ll coordinate that 
 
Utley:  I’m not clear. What are we trying to do? Are we trying to 

provide for collateral for new money coming in, or are we 
trying to...? We’re not trying to collateralize money which 
has already been... 

 
Simon: I don’t know. Can you handle the old money the same way? I don’t 

think so. 
 
Wheeler:  We have to see. We might be able to consider it for the 

full amount in the view of the fact that if you had enough 
substantial new consideration, ... 

 
Buchsbaum: The problem is that you may have to go back to Crossbow to do 

that, and you may be better off just to do it on subsequent 
money. 

 
Simon:  Well, but to ask Don Kane to put up $10,000 when he’s got 

$160,000 in the...$135,000 in the company, and then he only 
gets 10%...$10,000 worth of consideration...I’d like to 
protect his whole $165,000, which is what he has.  

 
Buchsbaum: The answer is you go back and ... 
 
Utley:  I don’t think you can do that because that’s equity. It’s 

in common stock. 
 
Bernstein: It’s not equity. It’s a loan. 
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Bernstein:  Don had the stock prior to his putting up the money.  These 
are loans. There’s $400,000 that’s on the books. Then 
there’s another $100,000 besides what he put in originally. 
Sal has a loan on the books of $25,000. Your guy should 
have had a loan on the books for $250,000.  

 
Utley:  No, that’s equity. Okay.  
 
Simon:  At any rate, <tape cuts out[tape does not cut out on my 

tape]>...While I got Chris here I’m going to take advantage 
of his being here. 

 
Simon: One of the issues we tried to do when we raised the last $80,000 

that came form Eliot’s two friends Anderson and Mitch 
Welsch. [ ] 

 
Bernstein: Ken Anderson. 
 
Simon:  It was my knowledge, according to Jerry, that those monies 

were to go to Eliot, and then Eliot was theoretically to 
loan the money to the company so that Eliot would have a 
loan on the books and he would have sold his stock because 
Eliot has some personal needs that he needs to accomplish 
as soon as we get funded or we get some money in here. I’m 
under the understanding again. It could be way off. 

 
Bernstein: How do we work that out, Brian? The 10? A loan? 
 
Utley:  Yeah, that’s better because otherwise you will get taxed. 
 
Bernstein: Will they loan me $10,000 to pay the taxes? 
 
Simon:  Who loaned you? 
 
Bernstein: The company just today? 
Utley:  So I took that as a loan? 
 
Utley:  Yes. 
 
Bernstein: The money went to the company, which spent the money already—the 

stock money—from Ken and Mitch. 
 
Simon:  You haven’t sold any of your stock? 
 
Bernstein: No.  
 
Simon:  You just made an officer’s loan.  
 
Wheeler: Right. 
 
Simon:  Is that how you handle it? 
 
Simon:  You loan the loan back by some method at some point. 
 
Bernstein: Right. Correct. 
 



 33

Buchsbaum: That’s the way to do that? 
 
Utley:  Well, there’s no tax impact... 
 
Simon:  but he would have had a [ ] gain. 
 
Bernstein: Right. And there were other things at the time...right, things. 

At the time, the company needed the money and I 
didn’t...not that I didn’t 

 
Simon:  Sure, I just wanted to make sure that it was done. I didn’t 

even know ….???that bank account 
 
Bernstein: Not that I didn’t. 
 
Simon:  Let’s finish up. 
 
Utley:  Eliot, let me summarize. I want to make sure we have an 

agreement of this meeting. Let me interject two final two 
points that we kind of skimmed over. One is you said that 
we want to go ahead and change the claims to go all the way 
back on this US, but we have sort of got covered on the one 
we’re filing? The one we’re filing is a PCT. It won’t pop 
to the US for 18 or 30 months. Or we could file another PCT 
and a US, then the claims would hit the US. In other words 
what I’m saying is it would matter if we do the claims 
here. We could either fix up the claims here or file a PCT 
and a parallel US if you want US patent protection sooner. 
The PCT will split out to US, but not until later. You can 
file a US anytime... 

 
Simon: Let me ask you. You’re not a lawyer, what do you recommend? 
 
Boehm:  Well, it’s more money up front. 
 
Simon: How much money? A great sum of money? 
 
Boehm:  No, it’s another grand to file. 
 
Simon: For what we’ve spent already, let’s do it. 
 
Bernstein: And that protects us better? 
 
Boehm:  Quicker. You’ll get a quicker US patent. It’ll get you in 

line quicker.  
 
Utley:  The other point that you’re making because in this week’s 

filing we are going to claim all the way back... 
 
Boehm:  We’re going to claim all the way back but this is what is 

supported 
 
Utley:  Right. So if we claim all the way back to March of last 

year, do we need to touch the filing that’s already in 
motion? 
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Boehm:  The one that’s out there? 
 
Utley:  Yes the PCT. Do we need to touch that? 
 
Boehm:  No, no. There’s a PCT and a US. 
 
Utley:  Right. 
 
Boehm:  The PCT, we will get a search back. In fact, we should get 

it in a month or so, and then you’ll decide what you want 
to do with that, what foreign country and possibly the US, 
but he files the same thing basically in the US, and now 
it’s in line in the US. 

 
Utley:  Right, right. But what I’m saying is if the new filing that 

we make this week creates priority all the way back and 
embraces all of the teachings of the prior... 

 
Boehm:  Zoom and pan stuff. 
Utley:  Zoom and pan stuff, filings, do we need to go and modify 

and update and amend those earlier filings? 
Boehm:   Those other two. 
 
Buchsbaum: That’s a good question would there be new recommendation?  
 
Boehm:  It depends on two things. One is how quickly do you want to 

get the US for the new filing? This is a PCT that we’re 
preparing right now. If we file the US right away with it, 
then it makes less difference. 

 
Bernstein: Less? 
 
Boehm:  Less difference because he’s in line sooner. That’s all. It 

just depends on how soon you want to get your patent.  
 
Bernstein: Well, we want to go for the sooner. 
 
Utley:  The sooner the better. 
 
Boehm:  The sooner the better then let me play with this 
 
Bernstein: Right. 
 
Boehm:  Plus you’re gonna get an office action back from the patent 

office on him... 
 
Bernstein: On that. 
 
Boehm:  For free. There’s nothing involved. 
 
Bernstein: Right, but it doesn’t claim anything. 
 
Boehm:  I don’t know yet. It claims...he’ll get this blasted. It 

will will be rejected. 
 
Bernstein: Yeah. 
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Boehm:  It will be rejected. The question is do we want to fix 

this, or where are we with the other things? So there’s no 
decisions to be made now on this, it’s just that do you 
want to file a US and a PCT? 

Utley:  The answers yes 
 
Boehm  Yes 
 
Bernstein: And we do want to fix the original work? 
 
Boehm:  We can decide that later. 
 
Bernstein: Well, why would we leave it unfixed? 
 
Boehm:  Because you can’t get two patents on the same thing. So if 

we fix this, you’re not going to get it over here. 
Bernstein: But then we lose the date. 
 
Buchsbaum: No we don’t. 
 
Simon:  That’s what he’s saying. 
 
Buchsbaum: You really don’t lose the date. 
 
Wheeler:  So were not going to…??? 
 
Utley:  Because he’s claiming all the way back. 
 
Boehm:  We may not. It depends on... 
 
Bernstein: May and less, these are words that scare me.  
 
Boehm:  You don’t like that, do you? 
 
Bernstein: No, I do not. 
 
Boehm:  But I don’t think this is the right time to make that 

decision now. 
 
Utley:  What is the right time? 
 
Boehm:  When we get some office action back on this patent. And 

when we hear from the patent office, we’ll sit down say do 
we want to fix this, or do we want to fix this, or have we 
uncovered some killer Prior Art that blows this whole thing 
out of the water? You don’t want to spend money right now 
if you can avoid it.  

 
Wheeler:  We’ve never done a search, have we? 
 
Boehm:  We did a search...I’ve done a search on...<Everyone talking 

at once.> on a dozen patents that really weren’t on point. 
We didn’t find any close Prior Art; and all I can tell 
these... 
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Wheeler:  This was on imaging and video?  
 
Boehm:  Yeah. 
 
Wheeler:  That’s incredible. 
 
Buchsbaum: Yeah, it was huge. 
 
Bernstein: If it is found impossible to do these things, why would people be 

doing them? 
 
Boehm:  I want to make...the tape recorders off, right? <Recorder 

turned off> 
 
Buchsbaum: What does PCT mean?  
 
Boehm:  Patent Cooperation Treaty. It’s a formal filing process for 

filing foreign patents.  
 
Buchsbaum: Oh, that’s the thing with the different countries? 
 
Boehm:  Yeah. So we file one application that splits out later to 

different countries. 
 
Buchsbaum: Two years?  
 
Boehm:  Yes, but we’ll get indicators before that. Our search comes 

in nine months, which is three months from now for the 
first one. But, Brian, they’re searching this claim; this 
claim is crap. You’re not going to get a good search on it. 

 
Buchsbaum: So what? In six months or nine months, we’ll start hearing from 

them? 
 
Boehm:  Yeah. 
 
Bernstein: Well then we should do an alternate search on what you have. 
 
Boehm:  It’s a judgment call. I mean, you asked me this question a 

while ago, and you said what would it take to get me 
comfortable because I’m kind of a pessimist and I’m an 
engineer, so I have that background where I look at it that 
it’s half empty. It would take more searching, and it would 
take more searching inside the technical articles. And it 
would take quite a bit of work. I mean, I guess $5,000, I 
don’t know. It depends on what happens. Then, again, that 
will only raise you to a different level of comfort, that’s 
all. 

 
Bernstein: And then they’ll say the same thing, and for another five grand, 

well get Rays to another indiscriminate level of comfort. 
 
Boehm:  Exactly. But we don’t have to do that because we will be 

getting an article... 
 
Bernstein: Right, from the searches. 
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Boehm:  And from your investors because if I was working for 

them... 
 
Buchsbaum: Let me put it another way. If you have somebody that will take 

this company and auction off the technology, okay? As it is 
existing...as it is unfolding, okay? And as the licenses 
come along. It’s strategy. Some of these people bid on 
that. What are they really bidding on? It’s potentials, 
right? Basically? 

 
Boehm:  Well, no, there’s a present value of the technology. If 

you... 
 
Buchsbaum: Well, not if you don’t have patents issued on it. 
 
Boehm:  Well, sure there is. Sure there is. If he can get a royalty 

based on 2% of their products—or whatever it is—per minute, 
whether or not it is patented, absolutely. 

 
Buchsbaum: My question is at what point does it become...is the efficacy 

there significantly enough from the standpoint of others 
now that would be doing their own review. You know, like, 
say a firm that would do the option. They’d have their 
patent lawyers take a look at what you’re doing to see if 
they think it has a real good value. At what point does 
that come along? Is it six or nine months from now, 
basically? Is that when that probably would start to unfold 
as far as having a real relevant potential value? I’ve been 
trying to get a general..  

 
Boehm:  I understand your question. I guess I would answer... 
 
Buchsbaum: General idea. 
 
Boehm:  If your licensees are spending a lot of money... 
 
Buchsbaum: On your technology. 
 
Boehm:  On your technology, they’re going to have their patent 

attorneys right now, today, go do a search, and they will 
have a good indication. They may come up with Prior Art 
that blows you out of the water. They may find nothing. 
They may not search it. They may say, we don’t care about 
patents; it’s the technology.  

 
Buchsbaum: Reality, though, this is not the...more likely six to nine months 

as some licenses start to unfold here and as things start 
to come back, and that’s when this thing will start to have 
some relevance more than it does right now? From the 
standpoint of the... 

 
Boehm:  That the patent will have relevance?  
 
Buchsbaum: No, no. The technology has a value that can be created in the 

marketplace and turned to bidding. 
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Wheeler:  Well, you can look at the technology as almost value added 

to the company. I mean, the company has worth because of 
the process and what we can provide and we can build it up. 
But it’ll even astronomical more worth assuming that we 
have...that it’s totally proprietary to ourselves. Now some 
companies have great technology that’s proprietary to 
themselves, and it doesn’t earn them money. For instance, 
Wang Laboratories went down the tubes. They had the best 
word processing, and they had the best of everything else. 
And, of course, a lot of their technology is licensed out 
there, as I understand it, to VisionAire and to...they did 
the true ones, and... 

 
Buchsbaum: It’s was also to get to the possible strategy for the company’s 

investors, okay? 
 
Utley:  Right. 
 
Buchsbaum: Or it may be at some point a window of huge value placed on this 

technology where you may take advantage of it. 
 
Wheeler:  Well, and to our investors, we have said, and we can 

continue to say, we are attempting to create a pool of 
intellectual property and protect it. 

 
Buchsbaum: Okay. 
 
Wheeler:  But there can be no assurances that this will withstand the 

test of time. 
 
Boehm:  That is exactly it. And you never want even when it issues. 

You will get a good comfort level when you have a US patent 
issued in your hands.  

 
Bernstein: Why? 
 
Boehm:  Because you’ve had an examination.  
 
Buchsbaum: Because you’ve got some review. 
 
Boehm:  Because you have a presumption of validity. 
 
Bernstein: That’s why I’d like to get that first one corrected because 

that’s the first one that’s going to be examined. 
 
Boehm:  No, we’ve got one...oh, yeah, it is. It’s the US. 
 
Bernstein: And therefore I want that to be approved. The investors are going 

to say... 
 
Buchsbaum:  The first one that we’re going to be issued will be issued 

in May. 
 
Bernstein: And the investors are going to say what happened to patent one. 
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Boehm:  3/10 of 2000 was when it was filed. Typically a 
year...they’ll get around to it within a year. Maybe it’ll 
issue in. 18 months to two years 

 
Buchsbaum: From right now or from then? 
 
Boehm:  From 3/10. 
 
Bernstein: What is the process speed up? If you can show... 
 
Boehm:  If you can show somebody’s infringing, you can have an 

expedited examination; but that doesn’t always buy you much 
time, and you really have to get into the patent office the 
first time, and I’m not sure we can do that. 

 
Wheeler:  Wouldn’t a good example of one way be that Apple had really 

great patents, and Microsoft was still able to come in and 
duplicate it, even though everyone knows they violated the 
hell out of the patent of Apple. 

 
Boehm:  Um, hum.  
 
Wheeler:  So I mean you could have a good patent and it could still 

go down the tubes. But another one I’m thinking of that did 
stand up was Polaroid had patents and Kodak tried to come 
in and do everything to distinguish, and wasn’t able to and 
got clobbered, right? And there’s probably a lot of every 
variation in between.  

 
Boehm:  Yeah.  Wheeler: [Not in transcript this is strange here]  
 
Wheeler:  Are those the two extremes? 
 
Boehm:  Yeah,  
 
Wheeler:  those would be the two extremes. 
 
Utley:  Especially when it comes to method patents and software 

patents.  
 
   
Wheeler:  Yeah, what was the first thing that Brian 
 
Boehm:  ...and the more patents you have, the less chances. It’s 

like putting out mine fields...less chances people to get 
around you. But if the original concept is broad enough and 
claimed right, Yeah, we can be okay.  

 
Boehm:  But what, the test - I guess what you’re asking for is when 

we have that first claim promised, probably within two 
years of when you filed, which is March 10, 2000, I would 
probably say  

 
Utley  Doug come back, close it out again.  
<Inaudible comment.> 
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Boehm:  There were two points. One was the PCT and I got that in 
correct. 

 
Buchsbaum: Right. 
 
Boehm:  The second point was everybody was saying you don’t destroy 

documents. Lawyers do destroy documents; and in the patent 
realm, it is common practice to get rid of all of our 
attorney notes, but it depends on what the practice is in 
your law firm and your corporation. Most patent attorneys 
who use this practice that I’ve seen, it happens after it 
issues. You never do it before. I don’t even like to do it 
then. I like to do it after all the... 

 
Bernstein: I don’t even understand why you’re destroying it. If you’ve got 

nothing to hide and everything’s on the up-and-up. 
 
Boehm:  But throw in the concept that I’m leaving the law firm. 

Let’s say I’m leaving the law firm, my notes, who’s going 
to follow up and destroy my notes to benefit you, because I 
do want them six months from now. Maybe that’s what he’s 
doing. 

 
Wheeler:  Yeah, he could have done it to protect you. He didn’t want 

them around in the other office. 
 
Bernstein: I don’t know. I don’t know. I don’t even know if he knew he was 

leaving then. 
 
Boehm:  Now it’s intentional! 
 
Utley:  But I want to comeback were going to file PCT and US on the 

new one. We’re going to wait for the old one to get kicked 
back; and when it gets kicked back by the examiners, we’ll 
then determine how we want to amend it. Is that what you 
said? 

 
Boehm:  No, I want to say something on that again. I think if you 

want a patent to pop quickly—if that’s the goal, which 
sounds like it’s a good goal—then, no, I think we should 
amend the claims with a preliminary amendment before the 
examination. 

 
Utley:  A preliminary amendment? 
 
Boehm:  A preliminary amendment. 
 
Bernstein: Encompassing everything we can throw in there? 
 
Boehm:  Yeah, whatever support there is. But a preliminary 

amendment on whatever it is on the... 
 
Bernstein: So we’re going back to the original  
 
Boehm:  So I’ll fix the 119 case yeah 
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Bernstein: March 3, 2000, to encompass what we’ve embraced. 
 
Utley:  When will you be in a position to recommend what that 

amendment will look like? 
 
Bernstein: It should look a lot like the one we just did. 
 
Boehm:  Yeah, that’s... 
 
Bernstein: That’s my guess. 
 
Utley:  When will you be in a position to... 
 
Boehm:  I’d have to...a few days... 
 
Utley:  About a week or so? 
 
Boehm:  Oh, Yeah, within a week, sure.  
 
Bernstein: Okay. That’s good.  
 
<End of meeting.> 
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Bernstein: Patent meeting. 
 
Utley:  ...all [it?] is is a set-top box doing that same 

function. It acts as a scan converter so that you 
can display on a raster display device as a 
pixel-based image. 

 
Bernstein: Okay. I wanted to start out by just making that 

comment because I think as we go through this, we 
just need to be sensitive to how it’s stated so 
that in certain areas we make sure that it’s 
stated in the way that Brian just indicated. 

 
Boehm:  Let’s talk about that a little bit more up front 

here. Brian, can you give me...when you say a 
display is displayed as a raster, not pixels, a 
TV display versus a monitor? Or both? 

 
Utley:  Both. They operate at different frequencies, they 

have different scanned characteristics; but 
basically, they are quite similar. In fact, the 
very early monitors were TV screens. 

 
Boehm:  The reason we focused on pixels is because we 

needed to draw a line in the sand where we said 
something went [eeky]. 
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Utley:  The technology is pixel based. There isn’t any 
question about that. 

 
Boehm:  He’s right. I mean, pixels, schmixels. Is there 

any other way to draw that line in the sand and 
just use pixels as one embodiment; and is there a 
way to define the way you would pre-pack an image 
when it’s going to be displayed on a display in 
terms of raster? Or anything else that you can 
think of. What we’re doing is pre-packing 
sufficient information so that no two picture 
elements, whatever the heck they are, are 
displaying the same piece of information. Right? 

 
Utley:  Right. Of course, the trap is as soon as you get 

into the digital world, you are basically in a 
bit image format unless you use a more complex 
method which basically is you describe... 

 
Boehm:  Which is vector based, you mean? 
 
Utley:  Which is vector based where you describe line 

segments as vectors, but that’s very, very, very 
much more complex and it does not lend itself at 
all to this kind of imagery that we’re dealing 
with here. It just doesn’t work. 

 
Boehm:  And it wouldn’t pixelate, obviously, when you 

magnify it. 
 
Utley:  We’d have other problems.  
 
Boehm:  But you’d have other problems, right. But we’re 

not worried about covering vector-based systems 
in this invention right now. 

 
Bernstein: But should we limit ourselves...but we don’t 

limit ourselves, either, do we? 
 
Boehm:  I’m thinking that a court could hold that you 

are, yeah, because we’re talking pixels all over 
the place. We’ve defined some of the claims in 
terms of how to draw that line in the sand in 
terms of number of pixels versus what’s displayed 
versus what’s pre-packed in; and maybe the whole 
string of claims wouldn’t make sense unless you 
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were talking in terms of pixels or picture 
elements. Maybe we don’t have the word “pixel” in 
every claim, but my point is that... 

 
Armstrong: Is there any way to do it vector based? 
 
Boehm:  Yeah, there are generic ways...we’ll, I’m not 

sure you want to do it vector based because now 
we can’t draw the line in the sand. 

 
Bernstein: Okay. I was thinking a separate filing if there 

was a way. 
 
Boehm:  Yeah, but I’m thinking of...you brought up a good 

point. We’re thinking pixels or a digitized 
image. Technically, a photograph is grains.  

 
Utley:  Right.  
 
Boehm:  Is there a grain-based quality factor that we can 

tap onto? 
 
Utley:  No, not really. I think the closest...the part of 

that that [varies] is when you do the enlargement 
of the source photo image. 

 
Boehm:  Maybe we should talk data elements. Is there a... 
 
Bernstein: That’s the word I liked versus this...value data, 

additional data. 
 
Boehm:  But this is not...in the product, there is a big 

difference.  
 
Utley:  But because there’s a big [batch] of formulas, 

you can’t...<unclear; everyone talking at once.> 
 
Bernstein: I understand that, I understand that. 
 
Armstrong: But we could use data elements with pixels being 

an exemplary method for using data 
elements...here’s one example of a data element, 
it’s a pixel.  
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Boehm:  The problem with that, though, is somebody could 
find a piece of Prior Art that uses the data for 
vector based. 

 
Bernstein: Oh, [for no more beat] on vector base? 
 
Boehm:  No, if it’s Prior Art...if it’s done ten years 

ago...vector based...and you’re saying in your 
spec that your claim language data elements cover 
is broad enough to cover pixel, vector based, and 
everything. Your claim now reads on the Prior 
Art, and your patent would be invalid. It could 
be interpreted that way. 

 
Bernstein: Brian, were we ever able to do it vector based?  
 
Utley:  Well, there are certain things which you can do 

vector based.  
 
Bernstein: That you can’t do pixel based? 
 
Utley:  That you can do pixel based as well as vector 

based.  
 
Bernstein: So we’ve got to be careful that they can’t cross 

that same line. 
 
Utley:  Certain kind of graphics are done in vector 

based. For instance, AUTOCAD works on a vector-
based system. CAD programs are typically vector 
based.  

 
Boehm:  Does the concept of your invention, of pre-

packing the number of picture elements so you can 
zoom it and pan it, does that have anything to do 
with vector-based systems? 

 
Armstrong: No. 
 
Utley:  I think, Doug, it really doesn’t. Vector-based 

systems don’t play here, and I don’t think the 
data elements buy you a thing. 

 
Boehm:  I think it could buy you trouble.  
 
Bernstein: Okay. 
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Boehm:  A good point in trying to broaden it, and we’ll 

keep that in mind... 
 
Bernstein: My question is, so does this cover if you could 

do it on a TV for a set-top box? 
 
Boehm:  I thought it did until... 
 
Bernstein: That’s what I was after. I didn’t know if a pixel 

was involved in a TV. 
 
Utley:  Not in a direct sense. 
 
Bernstein: In the display sense, though? 
 
Utley:  No.  
 
Bernstein: Because we make a distinction between... 
 
Armstrong: <Inaudible comment.> 
 
Utley:  But I told you that. But you do...everything is 

carried up to a scale convertor which is simply a 
translation medium to translate from pixels into 
a raster. 

 
Bernstein: Gotcha. Okay.  
 
Utley:  So you can display all of that on a laptop, and 

then it’s direct mapping, pixel to pixel.  
 
Bernstein: Or you can convert it to whatever you want. 
 
Utley:  Right. That’s right. You can convert it to a NTSC 

or [Europal] or CKM or... 
 
Bernstein: Or any display. 
 
Armstrong: What about a game? I think if we look through 

this, we’ve set up our cover of game. You said 
that it need’s to be... 

 
Utley:  Any kind of display device... 
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Armstrong: In it’s invention, it’s a calculation based on 
pixels, and we just need to be careful that the 
way this is worded doesn’t preclude us from 
displaying it on a non-pixel-based system.  

 
Bernstein: And that’s what he just said. He said that... 
 
Armstrong: He said we’re converting the wordage here because 

we ran into it a number of times. As we all look 
at it together, let’s just be cognizant of that. 

 
Boehm:  Absolutely. When we go through, we’ll all keep an 

eye out for it. But when you say a non-pixel-
based system is a raster system, I really don’t 
agree with that. A raster is derived from the 
picture elements, right? 

 
Bernstein: From the pixels. That’s what Brian just said.  
 
Boehm:  Yeah. 
 
Bernstein: So we can convert the pixels to any display 

medium we want. 
 
Boehm:  Yeah, but even if you look at the...when we get 

to some of the claims, when you look at the 
resolution of the monitors, they talk about 
pixels.  

Bernstein: Well, that’s what I’m concerned about a little 
bit.  

 
Utley:  Because what they’re referencing when they talk 

about pixels on the monitor, they’re really 
referencing the scan buffer that scans it out to 
the monitor, and it’s not a representation 
inherently within the monitor itself.  

 
Boehm:  Oh, okay. 
 
Utley:  The monitor has no pixels. But the monitor has a 

[shatter vast] which, depending on the monitor 
technology, whether it’s a Sony or a non-Sony—a 
Sony has an aperture grill—but they have a three-
color dot matrix which has no direct connection 
with a bitmap. 
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Boehm:  Oh, really? No association to the pixel elements 
coming in? 

 
Utley:  No, none whatsoever. A standard TV tube...a 17" 

TV tube has a dot-spacing at a [4.?] [4.?] 
inches, and a good display tube has got a lot of 
the diodes at .26, .27, .28 at the higher 
resolution, but it’s where it’s visually higher 
resolution, not necessarily what your scan buffer 
has.  

 
Boehm:  You don’t turn the screen...the gun on and off 

for each pixel. 
 
Utley:  Right. It’s a continuous beam scan, and you’re 

modulating the beam. 
 
Boehm:  So I think the best we can do is keep that in 

mind when we talk about the language to 
converting this over to television [   ]. 

 
Utley:  Yeah, on this page I did have an additional 

comment. On line 18 and 19, where it talks about 
ideal age quality requiring a minimum bandwidth 
for transmission. All I was saying here is 
instead of a limited bandwidth, it works 
regardless of the bandwidth, but it has less 
demand on bandwidth.  

 
Boehm:  Okay. 
 
Bernstein: Let me ask you this. Let’s say [   ] thought of 

the equation and just say you play our image off 
your hard drive. It’s still cool, so it has all 
the features we’re patenting. Why do I even care 
about a limited bandwidth? Why do I care that 
that statement be there at all?  

 
Boehm:  Do you have any knowledge...I mean, ... 
 
Bernstein: No, I have no knowledge that in Prior Art you can 

pull off your hard drive any differently. People 
did not say to me, “oh, what you did is cool 
because you can play it over a network.” They 
said, “it’s cool, so I’m gonna play it off my 
hard drive.” And by the way, in the end, the file 
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is on your hard drive. Even if you had a 2400-
baud modem, the only difference is you have to 
wait 11 minutes to get the cool image. The 
coolness did not decrease by the time it took to 
download the image. 

 
Boehm:  Okay, again, we’ll keep that in mind. I believe 

it’s covered when we claim the digital image file 
because I don’t think the digital image file 
claims pertain to a network. Let me... 

 
Bernstein: None of it should pertain to a network really. 

It’s an added benefit that we’re able to transmit 
these rich pictures over a limited bandwidth 
network, but it is nothing even close to 
dependent or part of the coolness of the 
invention.  

 
Boehm:  Can I take a counter-position, sir?  
 
Bernstein: Sure. 
 
Boehm:  The reason that you’d want...first of all, you 

have to describe the best mode of your invention. 
There’s no question we have to leave network in 
there.  

 
Bernstein: That’s fine. Okay. 
 
Boehm:  And the more stuff you leave in there, the better 

it is for us.  
 
Bernstein: As long as we’re not limited to it. 
 
Boehm:  The claims are what defines what’s limited, but 

again, if we are so broad brush in...the claims 
are interpreted in the language in this... 

 
Bernstein: Well, don’t be broad here. If you want to be 

broad, it can be your hard drive or it could be 
over a network, it doesn’t matter. 

Boehm:  Right. The problem would be if the digital file 
that we’re claiming in some claim #29 or 
whatever, if the wording of that claim says 
“uploading”...no, it says “transferring data,” 
and that would mean over an Internet, and in the 
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spec we come back and say that means over the 
Internet or... 

 
Bernstein: ..or your hard drive, yes, I agree. That’s why I 

put in some places upload, download. I don’t care 
what you call it, don’t limit as to download what 
I see in some places.  

 
Boehm:  Okay, that patent issue is three years down the 

road you sue your closest competitor. They had a 
guy that just came out of the print industry, and 
they have been downloading images in print off of 
hard drives for photo-processing applications for 
the past twenty years. He comes out with one 
article. Your claim directly reads on it because 
it’s off the hard drive now because you have 
interpreted that claim to mean off a network. 
Your claim is dead. 

 
Bernstein: No, but that’s not... 
 
Boehm:  Then you run to claim two, which is dependent on 

one, which is going to say, by the way, it’s over 
a network. 

 
Bernstein: But it doesn’t have to be. 
 
Boehm:  Claim two will have to say that, yeah, because 

otherwise your patent will fall, Eliot. 
 
Bernstein: Why? 
 
Boehm:  What? 
 
Bernstein: What my question is... 
 
Boehm:  Why will it fall? 
 
Bernstein: Let’s stick to the invention. 
 
Utley:  What he’s saying is...let me see if I can...claim 

one is as broad as possible. Now, if something 
happens to [ ] on claim one in the Prior Art, you 
bypass that by going to claim two, which leads on 
claim one, which further defines claim one, which 
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takes you out of the concept situation and into 
cleaner.  

 
Boehm:  Right. You’ve narrowed the scope of your part of 

this technology world—the part that’s protected—
but you want to make sure that part is over what 
your business is. 

 
Bernstein: Well, my business is...you see, my business 

doesn’t need to involve a network. I could send 
somebody a CD of their hotel properties, like 
Hyatt, and say, “Here, you still have all the 
cool effects of my digital imaging products...” 

 
Utley:  But claim one doesn’t say anything about 

networks. 
 
Bernstein: Okay. That’s all I’m saying, Brian. As long as 

you’re not limiting me to a network. 
 
Utley:  Claim one doesn’t. We used that deliberately. 
 
Bernstein: Okay. 
 
Boehm:  I’m going to talk about that again when we get to 

claim one.  
 
Boehm:  Let’s talk about that when we get there, but 

again, my point is is you’ve got to be careful 
about what you say in the spec because the way 
claims are interpreted is by referring to the 
spec. When you say “providing a digital image 
file,” that doesn’t mean much in the claim. The 
guy’s going to go read the spec, see how you did 
it, look at your figures, and that’s how this 
language is going to be interpreted. There’s no 
broad brush back there. And you say, “oh, well it 
means everything,” now claim one means 
everything, it reads on all the old prior art. 

 
Bernstein: But it does, Doug, mean the hard drive, the CD... 
 
Armstrong: Let me say something else. Let me suggest that 

what we’re really saying, whether it’s over a 
network or off the hard drive, is that the unique 
nature of our process results in high-quality 
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images at low-file size, and so whether that low-
file size... 

 
Utley:  <Inaudible comment.> 
 
Boehm:  Well, it’s not file size. 
Armstrong: Right. It could be huge files.  
 
Bernstein: It could be huge files... 
 
Armstrong: Hold on. Isn’t it true that it is a low-file size 

given the amount of information that you’re able 
to draw from it? 

 
Bernstein: No, it’s the large-file size. It’s the opposite. 

You gave them more data. The file size is not 
relevant, nor is the bandwidth. That is a must-
understand. This idea is cool whether it’s played 
off your hard drive, played off the CD, played 
off the tape back-up, whatever you want to call 
it, over a network...whether you Fed-ex, this, 
Doug, because the [single] fact is whether you 
send it over the Internet, and that effect is the 
same as if it is a 2400-baud modem receiving it 
or a super-high-speed, as if the only difference 
between Fed-ex and the Pony Express is three 
days’ wait, but you still are going to have this 
same package. 

 
Utley:  Right. But what you want to do in your claim is 

make sure that you’re not... 
 
Bernstein: Limited. 
 
Utley:  No, make sure that you haven’t stated your claim 

so broadly that what is over here excludes your 
ability to claim over here. So you parse the 
claims, one very broadly, and then you keep 
narrowing it down so that if something happened 
over here, you’ve got...the network delivers it 
to you. 

 
Bernstein: Okay. And if you’re saying that limited bandwidth 

isn’t in claim one, then we don’t care. 
 
Utley:  Right. 
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Bernstein: But I just wonder why it needs to be here other 

than to describe what we did. You don’t, by the 
way, need a network to describe what we did.  

 
Utley:  So we can strike network. We don’t have to. 
 
Boehm:  Well, we’re not striking it. We can take it from 

the claims when we get there, but I’ve got to 
leave it in as your preferred embodiment. That’s 
important.  

Utley:  Right. We’re on page one. 
 
Bernstein: Why? Let me ask you why. 
 
Boehm:  Okay, there’s something called the best mode... 
 
Bernstein: Okay, let me explain that to you because I do 

understand that. The best mode of this invention 
stops as soon as you have the image, whether you 
ever sent it or not, or played it on your 
computer for that matter. 

 
Boehm:  Okay, Eliot, I don’t think you would want to 

stick to that statement. You’re saying right now 
that your invention is so bloody broad that if 
somebody had done this before on CDs but never 
done it on the Internet, and we can go sue them 
because they’re now doing it on the Internet and 
your claim is there, and when you interpret your 
claim to read “on the Internet,” and that’s all 
you ever care about, but now we’re going to get 
you up on the... 

 
Bernstein: That’s not all I ever care about.  
 
Boehm:  You care about stopping your competitors. 
 
Bernstein: No, but I care about putting it on CDs and all 

those kind of things or using it for any other 
application. That’s the key here, Doug...the file 
creation—the concept, the invention—stops before 
it ever hits the network. 

 
Armstrong: What Eliot’s really saying is that our invention 

does not include a delivery system.  
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Boehm:  Right. So in one embodiment, it would. If you 

wanted to put a picture claim on your business, 
it’s going to be one of our claims that includes 
a network, that includes pixels, that 
includes...I want a pixel claim... 

 
Bernstein: That can include. 
 
Boehm:  Pardon? 
 
Bernstein: That can include as one of the methods of 

delivery, but the delivery method could be a 
network, a hard drive, a CD-ROM, etc. As long as 
you cover all that, I’m fine.  

 
Boehm:  Okay, what I think we’re arguing about is the 

mine field. You want a claim that’s broad enough 
that if it gets blown away, okay it gets blown 
away; but I want a claim that’s narrow enough 
that there’s a less chance of it being blown away 
by Prior Art sneaking out of the woodwork because 
we’re not experts in this field like Chris Taylor 
or something that could say, “Oh, you can’t do 
that...here’s a reference.” That’s why I’m a 
little... 

 
Bernstein: Can’t we say that that’s an added benefit of what 

we’ve done? I mean, I don’t want to be confined 
to a network, that’s for certain. 

 
Utley:  You’re not. 
 
Attorney:  Okay. In one claim, you’re not; in another claim, 

I want you to be. 
 
Bernstein: Okay, that’s great. That’s what I’m saying. AS 

long as you’ve got me covered on CDs or DVDs—
somewhere in the future—that’s fine.  

 
Boehm:  Okay.  
 
Bernstein: Um, page 1. 
 
Utley:  In fact...I just want to cap this conversation. 

When you go through the methodology of the 
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creation of the image and the display of the 
image and the formulas, there’s nothing about a 
network. 

 
Bernstein: Nothing. 
 
Utley:  Okay. So all of that gives you total freedom to 

claim wherever you want to place that...whatever 
environment you want to place that. I did have a 
thought, Doug, on the display and a way to kind 
of be a little bit more embracing. 

 
Boehm:  Than pixel based you mean? 
 
Utley:  Yeah, instead of saying display monitor, we just 

say display system, and display system can be 
defined as anything with a visual user interface, 
be it a TV or... 

 
Boehm:  That sounds...where is that?  
 
Utley:  Page 2, line 6, is the first one. It says 

“display monitor.” If we just say “display 
system” wherever we have “display monitor”... 

 
Boehm:  Okay, not everywhere. This is the background. 

We’re not really talking about our invention yet. 
The first time we talk about display is 
describing figure 1, which is element 3, is the 
display, so that’s where we’ll stick in it’s the 
display...just the word “display.”  

 
Utley:  Okay.  
 
Bernstein: Yeah, system. Right.  
 
Boehm:  So, let’s hold that in abeyance.  
 
Bernstein: I had a comment on line 15: “Improved resolution 

for zooming and/or panning within a single 
image.”  

 
Boehm:  This is the field of the invention. That’s fine 

if you want to say that. All this paragraph does 
is points the examiner in the right art for the 
search. 

 14



 
Bernstein: Okay, and I would just clarify, too, on that, 

it’s a single image, not a bunch image—the 
zooming and everything. This is one file that has 
all these attributes.  

 
Boehm:  Right. So it’s “and...” 
 
Bernstein: It can be additional files added into it, but 

those files retain the single image. 
 
Utley:  As long as it’s understood that a single image 

embraces fixed images. 
 
Boehm:  How about a single window? 
 
Bernstein: How about a single file? 
 
Armstrong: That’s probably good. 
 
Bernstein: That’s the right terminology. 
 
Armstrong: Line 22 seems to me to be an incomplete sentence.  
 
Utley:  It is. 
 
Armstrong: It should say, “It is known that one can view a 

digital image on a display.” 
 
Utley:  That’s what we talked about yesterday, Doug. 
 
Boehm:  Yeah.  
 
Utley:  And you had terminology for that.  
 
Boehm:  Yeah, let me find that. I know I do, but 

apparently it’s not that handy where to go. Yeah, 
here. We’re talking about in the Prior Art it is 
known. 

 
Utley:  Right. 
 
Boehm:  And that’s the concept. I can fix that sentence 

by saying... 
 
Bernstein: That “one can” instead of “two.” 
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Boehm:  <Speaking as he writes.> “It is known that one 

can view a digital image on the display 
screen...” 

 
Bernstein: In other words, it is known in Prior Art or 

whatever. 
 
Boehm:  How about “It is previously known that...”? 
 
Bernstein: Yeah. 
 
Boehm:  Okay. “It is known.” 
 
Armstrong: “It is known.” Period. Previously or now. “It is 

known that one can view...” 
 
Boehm:  “...one can view a digital image...” and get rid 

of two...”and zoom and pan within that image.” 
Right? 

 
Utley:  Uh, huh. 
 
Boehm:  Boy, at this rate this is going to be a long 

conversation. 
 
Bernstein: Yeah, it is because we go now to the next page, 

too, thank God, and where it’s circled pixels, 
let’s just be clear. 

 
Boehm:  I’m sorry, I’ve got to back up. “The limited 

bandwidth network,” how are we changing that?  
Utley:  We’re going to remove that. 
 
Boehm:  We’re going to get rid of what? 
 
Bernstein: Well, you don’t need it.  
 
Armstrong: Delivered through its display system. “The viewer 

desires ideal image quality delivered to his 
display system.” 

 
Boehm:  Okay. 
 
Utley:  And then you can go on. “In a network 

environment...” 
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Bernstein: This is even more... 
 
Utley:  Right. And then you say, “In the network 

environment, it’s important to transfer an [idea 
or image] in a reasonable amount of time.” 

 
Bernstein: There you go. That covers everything. Okay, so we 

go to pixels and pixelization terms, and my 
question is, and Brian will help me here, when 
you’re looking at the screen and you zoom, are 
you seeing pixels? 

 
Utley:  You are seeing pixels.  
 
Bernstein: But the screen has no pixels.  
 
Utley:  No, but pixels are mapped into a raster-based 

generation; but yes, there are pixels.  
 
Bernstein: Okay. 
 
Utley:  You see pixels.  
 
Bernstein: Okay. You do? 
 
Utley:  Yes. There’s no pixels but yet you see them? 
 
Utley:  It’s not a pixel-based medium, but the raster 

presents pixels.  
 
Bernstein: And it presents them distorted? 
 
Utley:  It will present them distorted. 
 
Bernstein: Once you magnify them?  
 
Bernstein: Okay. 
 
Utley:  It may take more than one raster to represent a 

pixel. In other words, a pixel is a composite. If 
it’s a very large pixel, it’ll take several 
raster scans to create a pixel.  

 
Bernstein: But you will still see... 
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Utley:  To see a pixel. 
 
Bernstein: And then when you blow it up, you’ll still see a 

distorted... 
 
Utley:  Right. 
 
Bernstein: Okay. 
 
Armstrong: This is the first opportunity where if we wanted 

to, we could say, in line 3, “...in which the 
pixels (data elements) comprising the image”... 

 
Bernstein: We can’t. 
 
Utley:  We don’t want data elements, we don’t want data 

elements. 
 
Bernstein: Because do you see what’s happening? You still 

are drawing off a pixel base. 
 
Boehm:  Pixel, and then this is goofy because in the next 

paragraph, we define what a pixel is. We’re 
defining pixelation first, and then next we’re 
defining pixel. Why don’t we not define pixel up 
above...oh, yeah, I have to. “In which the 
pixels, i.e. picture elements...” How’s that? 

 
Bernstein: Yeah. 
 
Boehm:  In other words, everybody knows what a pixel is, 

but we’re just throwing it... 
 
Utley:  It’s a picture element. 
 
Bernstein: Okay, that’s fine.  
 
Boehm:  “Pixels, i.e., picture elements.” 
 
Bernstein: Right. That might even cover us in other space 

that we don’t even know yet. Okay. Go to page 
3... 

 
Utley:  On line 6, this is an opportunity to introduce 

the notion of a display system instead of a 
display monitor. 
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Boehm:  It is... 
 
Utley:  Is that a problem to you?  
 
Boehm:  It depends on where we have to go with it, Brian. 

Where do you see us going? Do we need the 
differences defined later? 

 
Bernstein: You should be very accurate there, Doug, because 

when this was invented, I ran my computer class 
through my TV at times. So it was through both 
displays. Remember, Brian? I brought you over. So 
I’ve always been running through a scan 
converter, my TV. 

 
Boehm:  So where do you want to go with this, Brian? 
 
Utley:  I just want to say “display system,” and the 

reason I say that is because if you say display 
system, you integrate into the description the 
scan converter. If you say “display monitor” 
itself, a display monitor does not contain the 
scan converter. That’s generally housed outside 
in a set-top box or in the computer hardware 
itself. 

 
Boehm:  Okay, I agree with you that you want to make that 

distinction; but do we want to make that 
distinction? We’re still in the [background]. 
We’re describing somebody else’s, not ours yet. 

 
Utley:  Yeah, you tell us where you think the best place 

is to put it, Doug. 
 
Boehm:  Well, I definitely want to put it when we first 

represent what display 30 is. 
 
Utley:  Okay. 
 
Boehm:  What I don’t know if... 
 
Bernstein: Okay. By the way, here it’s true, too, [what he 

says]. Brian’s saying... 
 
Boehm:  It really is. 
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Bernstein: Yeah. In Prior Art, if you play that on your TV, 

it’s still pixelated. It didn’t matter if it’s a 
monitor or TV. So Prior Art, no matter how you 
played it, did that, and that’s good to say.  

 
Boehm:  In the background here, it’s not important. What 

we do in the background is try and set up that 
the strawman of the Prior Art had these problems, 
and then you knock them down with your invention. 
So whether you set him up with the display or 
display system and you knock him down, he’ll fall 
just as hard. I don’t think that’s going to make 
a big. 

 
Utley:  That’s not a big deal here. 
 
Bernstein: But it has to come somewhere in here.  
 
Boehm:  What if we’re making some stupid statement here. 

Let me read those paragraphs to you real slow 
here, and then let’s make a call on it because; 
or if this is a good opportunity where we have to 
figure out the difference between a raster and 
pixel-based system or scanning lines or anything, 
if we have to make that...if we have to educate 
the people in order to interpret the claims 
later, then now is as good a time to educate them 
as far as what’s the background. I don’t think we 
need to do that. 

 
Armstrong: I personally feel that if we’re going to be later 

using display system to define more broadly how 
we display things, we might as well refer to 
Prior Art in the same way since it does include 
it.  

 
Bernstein: It doesn’t hurt. It can’t hurt because all it’s 

saying is that Prior Art, no matter what system 
you played on. Here what you’re saying is Prior 
Art, when you play it on a monitor. 

 
Boehm:  I guess just from experience, there’s really no 

right or wrong answer on this, guys; but just 
from experience, I would tend to disagree with 
you. Whenever I define a term that I care about, 
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I always define it in the spec, especially if 
it’s not a normal, common, everyday-type term 
that you want to talk about in the background 
because when you’re saying that it’s the same in 
the Prior Art as it is in your invention, you say 
that today and you may want to argue that today, 
but maybe you want to change your mind tomorrow; 
and when the litigators litigate this, they’re 
going to wish like hell you never said that it 
was the same in the Prior Art.  

Bernstein: Okay. 
 
Boehm:  You can point to your spec and say, “voila!”... 
 
Bernstein: And say we were working on our TV... 
 
Boehm:  ...our display system, and it’s defined as such. 
 
Bernstein: That’s fair. 
 
Boehm:  And you can’t go back to the Prior Art to define 

it. 
 
Bernstein: Okay. 
 
Boehm:  So there’s legal ways of doing it. 
 
Bernstein: Okay, so let’s see where we insert that 

correctly. 
 
Boehm:  Yeah, I think it’ll be later when we’re talking 

about element 30 when he defines the blocks of 
the system. Let’s see... 

 
Utley:  On line 14, where you say “represented as a 

triple...” 
 
Boehm:  Yeah? 
 
Utley:  I think the correct word is “triplet.” 
 
Boehm:  Okay, Steve pulled this from something on the 

Internet, so if you say “triplet,” that is right, 
yeah. Triplet. Good catch. It took five of us to 
catch that! <Reading out loud to himself...> 
Here’s the bandwidth.  
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Bernstein: Yeah, “...thereby speeding the transmission.” Now 

that is true, but it’s not necessary. 
 
Boehm:  “...decrease the file size...” No, he’s got it 

right here, right? 
 
Bernstein: Well, “...this results in a small source image 

file size,” period.  
 
Boehm:  No. The whole sentence says “plus the teaching in 

the art...” 
 
Bernstein: Okay, okay, yeah. That’s right. 
 
Boehm:  No background. We’re still setting up the 

strawman to knock him down. 
 
Bernstein: Gotcha, but we don’t need a network or Internet.  
 
Utley:  We’re not talking about us–we’re talking about 

the other guys. 
 
Boehm:  Yeah, Prior Art, and they were compressing the 

hell out of it and moving information because 
they knew they had to go through this... 

 
Bernstein: No, but let me ask you this. Let’s say you just 

set it up on your computer—you never put it on a 
network, I’ll just give you the same argument—you 
wanted to display your family photos on your own 
display system. You built a frame, you put a 
picture, matched the size to the frame; and 
voila! It’s on your system, you can’t do anything 
with it. You can’t zoom. You haven’t communicated 
it over a network; you haven’t sent it to 
anybody...but you still can’t zoom on it.  

 
Boehm:  But you still can zoom and pan, you mean? 
 
Bernstein: You still can’t.  
 
Boehm:  Oh, you still cannot? 
 
Bernstein: No, because you built the frame wrong. 
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Boehm:  Oh! Okay, okay. 
 
Bernstein: So I mean you built the image to target wrong. 
 
Boehm:  Oh, I see what you’re saying. 
 
Bernstein: Yeah. So it didn’t matter if you transmitted over 

any network.  
 
Boehm:  Now this will get really hairy...how did you 

build it wrong? 
 
Bernstein: Well, because you only gave the frame the 

appropriate size as was necessary to fill the 
frame. 

 
Utley:  You designed the frame to the edge. 
 
Boehm:  Yeah, so it doesn’t magnify at all? 
 
Utley:  Right. 
 
Bernstein: Right, whether you had a network involved or not. 
 
Boehm:  Okay, and if it’s a little bit bigger than the 

frame, you can still pan but not magnify—but not 
zoom. 

 
Bernstein: Right, but the teaching in the Prior Art would be 

to match the frame to the image. 
 
Boehm:  Okay. 
 
Bernstein: That’s how the world’s been working for a long 

time. 
 
Boehm:  I totally agree. Maybe we should throw 

that...does that say that here? 
 
Bernstein: Well, I guess there are a lot of places where 

we’re going to add it. 
 
Boehm:  Well, that’s a great line what you just 

said...”match the frame to the image.” 
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Bernstein: You see, that’s going to become critical when you 
say that “two times magnification at least” 
because the truth is nobody built a picture 
saying, “I’m going to give it a little more edge 
so I get a little more zoom.” That’s the 
difference. You built the picture...you had a 
frame size...you popped in their image to be that 
frame size...you created the image for that size. 
You didn’t say, “I’m going to give them an extra 
pixel so they can zoom a little,” or an extra 
pixel or two, or two times. So one drop, one 
pixel more than is required, is the new out. 

 
Utley:  Well, the only thing we have to be careful about 

is that there are applications that allow you to 
create an image which is larger than your viewing 
window and operate on an image which is larger 
than your viewing window. What’s different is 
that that image, when you see it in the viewing 
window, what you’re looking at is the image as it 
is intended, you’re not looking at a compressed 
form of the image—by compressed, I mean a scanned 
form of the image—so that... 

 
Boehm:  Or it sits in the frame. 
 
Utley:  Right. So it’s not sized to the window, it’s 

sized to the system frame, whatever the 
application is, but it doesn’t allow you to zoom 
into the image which will all you to avoid 
pixelation. 

 
Boehm:  Right, and I [ ] when we had Chris Taylor say he 

had done years ago on his website...you can look 
at his website, by the way—msoe.edu—and Dr. Chris 
Taylor has his own link to his own personal web 
page, and he... 

 
Bernstein: Where is it? 
 
Armstrong: msoe.edu. 
 
Boehm:  msoe.edu, and Dr. Chris Taylor is his name, and 

it’ll have a subdirectory for him. Then on his 
subdirectory, it’ll say, “Go see images from my 
own website,” and then he has his own personal 
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thing; and in that, he has pictures of stuff. And 
he says those pictures, which were done way 
before you guys—when he first got here to 
Milwaukee, I guess is what he said—but he said 
that there are more pixels there than are needed, 
and that’s just the way it just happened to come 
out. There was no intent to do it one way or the 
other way—he didn’t intentionally match the frame 
size to the image—that’s what happened when he 
did it. But he’s not providing scanning and 
zooming, and... 

 
Bernstein: Well, that’s the difference. 
 
Boehm:  And, but he is not providing more than two times 

the pixels.  
 
Bernstein: Well, that doesn’t matter [ ] because really 

we’re just saying that our art is based on the 
fact that we’re providing extra data that allows, 
whether it’s one pixel or not. One pixel might 
give you a zoom factor of .00004... 

 
Boehm:  I see what you’re saying... 
 
Bernstein: So why should be ever limit...the object of the 

invention is to create zoom by giving more data. 
 
Boehm:  Right. Can you zoom, Brian, without going twice 

the number of pixels?  
 
Utley:  Sure. Well, you can zoom to...what you’re saying 

is you have a target image which is 2x the 
window, or 2x the viewing image, and, yes, it can 
be anything over and above the size of the 
viewing image. It’s just a practical question of 
does it have any value... 

 
Boehm:  Right. 
 
Utley:  ...when they have such a limited... 
 
Boehm:  Magnification factor. 
 
Bernstein: But we don’t know into the future if it will. 

Somebody could get around us by getting it 
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somehow under a 2, or, as a matter of fact, what 
if you only need 1.5? Why should we limit 
ourselves because that’s not what was created? 

 
Boehm:  Okay. 
 
Bernstein: You know what I mean? We didn’t pencil it out and 

say two times is what we need to do this. 
 
Boehm:  That’s a good...we got that...Steve and I must 

have come up with that two times. 
 
Bernstein: We all came up with it just because the first 

button on your magnifying glass is two times. 
 
Boehm:  Okay. 
 
Bernstein: And we were thinking...here was our 

thinking...that you were able to click that 
button on a regular image, and you were still 
okay—a little fuzzy—but you hadn’t blown apart. 
So we were thinking anything beyond that. But 
actually as I re-thought that, I said that’s not 
the issue here. If you’re designing screen size 
to match frame size, it doesn’t matter if you 
give it one drop more. That adds to the zoom 
capability by some factor...that extra data. But 
one and half times. What if you only 
wanted...what if your client says “I’ve got a 
picture of my wife, and she’s ugly, so I only 
want a one and a half times magnification on her 
face.” 

 
Utley:  Okay, we all agree.  
 
Armstrong: Anything more than one times is the definition. 
 
Boehm:  And I think he’s got it in claim 1. He scratched 

out “at least twice” and put in “is greater 
than.” 

Bernstein: Right. 
 
Utley:  So the right way to say that is that the target 

image is larger than the viewing image, and 
you’ve said it. 
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Boehm:  But just claiming that concept. 
 
Bernstein: Right. 
 
Boehm:  No...and providing zooming capability? 
 
Bernstein: Absolutely. 
 
Boehm:  Right. 
 
Utley:  Which is the way you have it worded in claim 1. 
 
Bernstein: I don’t care if you built the picture and your 

frame size was “x”, but that wouldn’t achieve 
anything that we thought was cool. That would 
just mean you have an oversize picture in a frame 
and you could move around by grabbing the 
picture. By the way, that brings me to what made 
us start thinking about this was your Adobe 
example. You are grabbing a larger image, but 
you’re moving it around kind of clumsily and it’s 
not achieving what we achieve. Do you follow? 
Because you’re just grabbing and kind of moving. 
As a matter of fact, there’s a technology that’s 
out... 

 
Boehm:  Yeah, but you can zoom, zoom, zoom in there. 
 
Bernstein: Yes, straight in, and then you’ve got to grab it. 
 
Boehm:  Yes. 
 
Bernstein: And move the larger image from that portion 

around. There’s a technology called [Zif X] out 
today that allows for something similar to that, 
but yet it’s very annoying that once you’re in, 
you’re in and have to grab and move around. It’s 
a much different effect and feel than what you 
get when you look at our images and grab and move 
around. You know what I mean? In our image, the 
whole thing is there pretty much. 

 
Armstrong: And this is a distinction that we begin to make 

on page three where the ability...our art allows 
you to, on a single image, once that image is 
received by the system or displayed on the 
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display system, it is complete. You’re able to 
zoom in and pan around on it, and there isn’t a 
requirement for the system to re-draw the image 
or any section of the image. 

 
Utley:  No, no, no, you can’t say that.  
 
Armstrong: Why? Let me first say what I’m saying, then we’ll 

take out the parts that are wrong. Then the 
difference between some of our competitors is 
that they require if you are to zoom into an 
image and look at that zoomed portion of the 
picture and then pan at that zoom level to 
another section of that image, that image needs 
to re-draw the new information in order for you 
to see it. 

 
Utley:  And that’s the trap because. In fact, the display 

system only buffers what is on the screen; and 
when you pan, you refresh the display buffer. 

 
Armstrong: Even in ours? 
 
Utley:  Yes. You have no control over that.  
 
Armstrong: But you have to because that’s how you get a new 

image.  
 
Utley:  That’s just the way the system works.  
 
Armstrong: Right, right. You can’t really do without what 

you’re seeing on the screen. You’ve got to 
redraw. 

 
Armstrong: Well, maybe this is the distinction for.. 
 
Boehm:  But you’re not grabbing a new file...you’re not 

grabbing more files. 
 
Armstrong: Right, and that’s what I was about to say. The 

distinction perhaps is for the delivery over a 
network, and that when it is delivered over a 
network, they require the transmission of 
additional data, whereas our data has already 
been received in its totality. 
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Boehm:  Well, that’s the exact thing that the Yahoo! Map 
will do, right? You want to zoom into a map... 

 
Armstrong: Precisely. 
 
Boehm:  ...it grabs a new image, and there is the 

network. But what Eliot was saying earlier was 
well why not make the network the link to your 
hard drive.  

 
Bernstein: Right, it is.  
 
Boehm:  So then do you have to go get more information 

off the hard drive? That’s the question.  
 
Bernstein: Yeah. 
 
Utley:  No, be careful because in this day and age of 

virtual memory systems, there’s a big grey area 
between the RAM and hard drive. The system may 
put part of that image on the hard drive. 

 
Bernstein: It might put part in RAM; it might put half of it 

in the network. 
 
Utley:  That system can reside in several different 

places, and you don’t know it. The system is 
managing the resources. 

 
Boehm:  I agree. So we have to figure out how to define 

in broader terms, just put it in memory or, I 
don’t know, put it in sourced image storage. In 
other words, if a file comes over and gets lumped 
in Memory Means A, then it gets displayed to the 
display using however you want to do it, the 
question is, when you’re zooming, do you have to 
go back to Memory Means A, whether that Memory 
Means A is across a network or on your hard drive 
or in a different PIM. 

 
Bernstein: Or B, that’s right. And that’s a big difference, 

Brian. 
 
Boehm:  Because now you’re getting real technical, and I 

don’t know that you’re not doing that. 
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Utley:  The problem is that as you try to increase the 
precision of what you’re saying, you have to be 
very careful.  

 
Bernstein: Well, then we’ve got to take back “...one 

drawback of this type of system is that each zoom 
or pan operation requires the downloading...”—
downloading is definitely the wrong word—“...of 
additional data over the network...”  

 
Armstrong: Line 8? 
Bernstein: Yeah. That’s all wrong.  
 
Boehm:  What page are we on? 
 
Bernstein: We’re on page 3, line 8: “One drawback of this 

type of system is that each zoom or pan operation 
requires the downloading of additional data over 
the network connection.” Well, that’s not exactly 
what we’re... 

 
Utley:  We’re talking about the art...the state-of-the-

art now. We’re not talking about...  
 
Bernstein: Or mapping the travel? 
 
Utley:  We’re not talking about our system. 
 
Bernstein: Okay. Then that’s fine. 
 
Boehm:  That’s exactly what the advantage of this system 

is, isn’t it? 
 
Utley:  Yeah, exactly. It’s not designed to work that 

way. It’s designed to be an integral component of 
the displaying system.  

 
Boehm:  And also we’re talking about the Yahoo! Map. 
 
Bernstein: Once again, however, it’s not limited...Let me 

ask you this question because I don’t see 
networks at all, right? Let’s just look at the 
Yahoo! Map program.  

 
Armstrong: I’ve got it on CD ROM. 
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Bernstein: No, no, that’s okay. I know what we’re doing. 
When you move, whether you move on a network or 
off the network, it grabs that image, and it’s 
different than what we look like. There’s a 
definite difference of how those two things work. 
Do you follow me, Doug? So it doesn’t matter 
whether it’s on your hard drive drawing the data, 
over a network drawing the data, what matters is 
that you perceive a difference between the way 
that the Yahoo! Map goes and grabs another closer 
section of the map and you’re stuck there. Now 
you can’t move back without going backwards to 
that other image or to the left to that other 
image or to the right to that other image. All 
these things are broken down into “other image” 
basically.  

 
Boehm:  Right, you’re getting another what you called the 

hotspot. These are all hotspots. 
 
Bernstein: Right. Which is that technically a new file? 
 
Boehm:  That’s a new file. 
 
Bernstein: Then maybe that’s our differentiation. 
 
Utley:  We have to be careful. 
 
Bernstein: Well, we don’t go from another file. 
 
Utley:  No, but they’re going to go... 
 
Bernstein: They may say that’s all in one file. Right. 
 
Utley:  So that would be... 
 
Boehm:  I think that they are going for another file 

because whenever you click on another map... 
 
Bernstein: So Brian’s right. So what? Even if they were and 

there were 8 million files, we could combine it 
into one and call it one. But then if you just 
made what we do... 
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Utley:  Uou really have to be very careful because you 
don’t know how they organized and structured that 
whole mapping system. 

 
Bernstein: You know what you do, Doug? You describe the 

optic. You say this is what you see with their 
system, and this is what you see with ours.  

 
Boehm:  That’s what we’re trying to do here. 
 
Bernstein: And let’s not let that get too complicated. Let’s 

what we’re trying to get explained out over time. 
 
Boehm:  You can’t. 
 
Bernstein: If somebody wants.... 
 
Boehm:  That’s the key. That’s what our frustration is as 

patent attorneys. We have to define your 
invention in the legal technical words. You can’t 
wave your hands at it. If you do, you won’t get a 
clean street of passage. 

 
Bernstein: You can’t say it looks prettier? 
Boehm:  It won’t be upheld in court. 
 
Bernstein: You can’t say it looks prettier, huh?  
 
Boehm:  No, you can’t. And that’s what I’m saying. I 

agree with you...I’d love to say, “When it looks 
like idea technology...” 

 
Bernstein: Well, explain to me what’s happening in my brain, 

then, on an electrical signal impulse, because 
there’s a definite perception definite between 
what I see, why I see it differently, and how it 
relates to what I do, which gives you a 
completely different spatial representation 
within an image because of the way that I’m 
manipulating data. See, I always looked at our 
technology—and maybe this stupidity might define 
something here—I always looked that when you take 
that big image of ours versus one technology 
where you could...let’s say we both have big 
pictures, okay? Let’s just say we both go with 
the big picture in a small viewing frame. One 
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says you can move the frame or the picture and 
get a new image of that image, or you can go 
deeper on it by drawing another whole separate 
image, okay? Mine, I always looked at it is that 
it puts the frame in the center; and as you hit 
zoom, you’re sucking in data towards you that’s 
coming from the outside peripheral, not in 
separate little chunks and new images, but as one 
image, and it’s pulling it into like a vortex, so 
to speak, and giving you that new data to let you 
zoom or move. Follow me? 

 
Armstrong: Let me ask a clarifying question of Brian. When 

we transmit a file to a user, he gets the entire 
file into a .TMP file? 

 
Bernstein: No, it’s just hard drive.  
 
Armstrong: Right onto a hard drive. Now, as he manipulates 

the image on his screen...as I zoom to level one 
and then to level two or level three, or I pan 
within it, what sort of access to that file is 
made inside the computer, let’s say? 

 
Utley:  It varies. 
 
Armstrong: Okay, but there is regular access back and forth 

to data points within the file? 
 
Utley:  Yeah. Part of the picture may be residing on the 

file; part of it may be in active RAM. 
 
Bernstein: Doug? 
 
Boehm:  Um, hum?  
 
<Utley and Armstrong continue their conversation in the 
background as Bernstein continues with Boehm.> 
 
Bernstein: Let me ask you to try and help me define 

something. Take a frame...take a small piece of 
paper and make a frame, okay? You ready? You got 
a square piece of paper? 

 
Boehm:  You want me to cut it? Yeah, I’ve got a sticky 

yellow pad here. 
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Bernstein: Perfect. Use that on top of your patent 

application and put it in the center. In my 
thinking where I don’t understand that, when we 
do the Prior Art, when we take that frame and we 
want to see the upper-left corner—now remember, 
our piece of sticky is in the center—we now want 
to go to the upper-left corner, we’ve got to move 
the frame over the upper-left corner and now 
we’re seeing that part of the paper. 

 
Boehm:  Which means you’re moving the viewing window over 

a huge image. 
 
Bernstein: Right. Or, you’re moving the image to fit in the 

frame. 
 
Boehm:  Right. 
 
Bernstein: Okay. Now with mine, put that viewing window in 

the center again; and let’s say you want to zoom 
in or go to the...zoom in, what you’re really 
doing is sucking in this data, aren’t you? You’d 
be almost pulling through the paper through that 
frame. That’s why you have that attached. 

 
Boehm:  No, what you’re doing is you’re scaling the... 
 
Utley:  You’re scaling the total image.  
 
Boehm:  Yeah, the total image specifically or to fit a 

reduced frame. 
 
Utley:  But they’re leaving the image as it is. 
Bernstein: Ah, then there is a defining difference.  
 
Utley:  I know, that’s why you call it zooming. That’s 

why the invention is described the way it is. 
That’s why when I do all the pictures and show 
all those relationships, that’s why it’s 
designed...it’s laid out that way. 

 
Boehm:  Can we define our zooming in... 
 
Utley:  In fact, there’s a scaling... 
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Boehm:  ...as a scaling mechanism? 
 
Utley:  ...viewing window. 
 
Bernstein: That’s the question...can you... 
 
Boehm:  Can we define our zooming as the scaling of the 

image to a different window, which is the normal 
way, I think, of zooming and scaling. I don’t 
think of... 

 
Utley:  The effect of zooming is to rescale the target 

image into the viewing window, or some portion of 
the target image. What you’re doing when you zoom 
in, you’re now scaling the complete target image 
to a portion of the target image, and then what 
you’re able to do is take that scaled portion and 
move it around to the entire image, but it’s at 
its given scale level. You don’t have to re-
compute the for every portion of the image.  

 
Boehm:  Right. I think we’re fine with what we’re doing. 

I just think we’ve got to...there’s this topic 
14, to be cognizant of as we go through this, to 
make sure that we distinguish our zooming from 
hotspot zooming by zooming by grabbing another 
file. 

 
Bernstein: Right. 
 
Boehm:  Our zooming is scaling. 
 
Bernstein: It’s also by grabbing another file because it 

would be our view that that set of hotspots could 
be combined into a single file, and it definitely 
could be designed that way. I mean, I could write 
the file to be that.  

 
Utley:  But it would be another file? 
 
Bernstein: No. I could take all five hotspots and write them 

into one file. 
 
Utley:  So the [   ] will be in one file? 
 
Bernstein: Right. Exactly. 
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Bernstein: So you’ve got to be very careful here of what the 

difference is. It’s such a minute, yet it’s such 
a profound difference what we do... 

 
Utley:  But it is another image.  
 
Bernstein: It is another...right. Not another file. That’s 

the difference, right. 
 
Boehm:  It’s another image?  
 
Utley:  Yes. 
 
Bernstein: Of course. A hotspot would be second shot of that 

image at a closer scale...at a closer view...but 
it could be combined in one file in the end, even 
though it’s two separate images. And the hotspot 
could drive right through it in that single file 
source.  

 
Boehm:  I’m thinking that if the mechanism for our zoom 

is to do the scaling kind of on the fly as you’re 
walking around, we never go grab for another 
file... 

 
Bernstein: Or we never... 
 
Boehm:  Hotspot or not—I don’t know how many you put in 

there—you see, what I’m worried about is, guys, 
don’t you have hotspoting on your website? 

 
Utley:  No, here’s what... 
 
Boehm:  Yeah, we’ve had them. 
 
Boehm:  You’ve had them, right.  
 
Bernstein: Yeah. 
 
Boehm:  And that concept of zooming is grabbing another 

image file. 
 
Bernstein: Well, but it has the same attributes as our 

current file, so it’s just grabbing another 
enhanced digital image.  
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Utley:  It’s grabbing another image, and you don’t have 

to define it as a separate file. Just grabbing 
another image. Let me tell you what I think 
differentiates between one of these systems and 
what we have. We have, if you think of the target 
image as the user interface, we have an 
encapsulated image. It is an encapsulated image 
that is [   ] into a file that is transported as 
a an encapsulated object, and it is manipulated 
as an object, and you zoom into that object. It 
is an object whereas in a mapping system, your 
object is really the whole map system, whatever 
that is, and... 

 
Boehm:  It’s the system application for that. 
 
Utley:  Right. What happens with the mapping system is 

the application will create mapped objects 
according to what you... 

 
<End Side 1, Tape 1; begin Side 2, Tape 1.> 
 
 
Utley:  ...which are then handled individually as you 

need them or as you request them. What we’re 
talking about is an encapsulated image which has 
all these attributes contained within that 
encapsulation.  

 
Boehm:  And that would be true whether or not it’s on a 

hard drive?  
 
Utley:  Right.  
 
Boehm:  I guess that’s right...yeah. 
 
Bernstein: And then, so we are striking downloading and 

additional data over the network connection. 
 
Utley:  Prior Art doesn’t need that either. 
 
Bernstein: Prior Art doesn’t need that. To do Yahoo!’s Map, 

you don’t need a network and you don’t need more 
data over that network. You see, you’d never beat 
this argument. A network is just a hard drive 
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because really in the end all you’ve done is like 
added a cable to your hard drive, and all you’re 
talking about is the length of that cable, 
really. So networks are not applicable really to 
what we do. They are an added-value benefit that 
we can get through that cable quicker or 
whatever, but they are not the key. The network 
could be considered the cable between your hard 
drive and the display. You know what I mean, 
Brian? We don’t need any... 

 
Utley:  No, but what you want to do is you want to make 

sure that you specifically address a network 
environment. 

 
Bernstein: I wholly agree. 
 
Utley:  In addition. You absolutely want to make sure 

that the... 
 
Bernstein: That’s huge, as an additional wire, meaning it’s 

got different... 
 
Utley:  Then that’s the way to approach it. 
 
Bernstein: Okay. You follow that, Doug? 
 
Boehm:  No. Slow it down. 
 
Bernstein: Okay, it’s all based on this. You can do our 

invention off a hard drive, and it’s still cool. 
The fact that you can transmit it over a fat pipe 
or a small pipe or FedEx it has no bearing. It 
does what Brian says: it is more valuable in a 
network environment because it now has the 
attributes to give greater, richer data that you 
didn’t think was possible in the shorter time. In 
the end, you see the network and the limited 
bandwidth, that never mattered because no matter, 
let’s say your pipe was a toothpick, it would get 
there by tomorrow. Let’s say your pipe is a 
direct line to the hard drive that’s able to suck 
it up at 10,000 RPM or whatever...what’s the 
term? 

 
Boehm:  RPM, yeah. 
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Bernstein: What’s the term? Not RPM. 
 
Boehm:  Bits per second or... 
 
Utley:  BPMs. 
 
Bernstein: Is that what you talk about a hard drive?  
 
Utley:  Well, RPMs. 
 
Bernstein: Is it? 
 
Utley:  Well, yeah. Technically. 
 
Boehm:  The data transfer rate... 
 
Bernstein: Yeah, I’m talking about how fast you can access 

your hard drive as a number that you buy hard 
drives based on 7200... 

 
Utley:  Oh, no, you buy millisecond access time. 
 
Bernstein: Okay. So we’re now 20 years into the future, and 

Brian invented a pipe that can suck down that 
speed he just said—hard drive speed. Well, 
there’s no difference now, is there?  

 
Boehm:  Sell me on the concept that there’s no difference 

between one hard drive and a network, and you’re 
going to put the whole network industry out of 
business if you go there. 

 
Bernstein: No, no, because it’s a cabling system. 
 
Boehm:  I know, but... 
 
Bernstein: It’s just an accessed tour drive. 
 
Boehm:  And I think your point, and I think we’ve been 

there, that we’re going to try and claim the 
broadest embodiment of your invention to be 
independent of any network or any hard drive or 
any... 
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Bernstein: And Prior Art also doesn’t need any downloads or 
any networks. Prior Art, you can do Yahoo! zoom 
and pan, and Jim Armstrong just said it a minute 
ago, “I have it on my hard drive.” And the 
program still operates by moving and grabbing 
this additional data. It has no network attached 
to it. He’s doing it off his hard drive on a CD. 

 
Utley:  I thought we already covered that. 
 
Bernstein: Well, I’m just saying one drawback of this type 

of system is that...and what it should say, if 
you want, is one drawback of this type of system 
in a network environment... 

 
Boehm:  I’d be happy to say that, but that says that over 

the network connection. The whole paragraph is to 
describe another example of prior systems.  

 
Bernstein: But those prior systems don’t require networks. 
 
Armstrong: Let me suggest that... 
 
Utley:  Wait a minute, wait a minute. Come on. The first 

sentence says, “...over websites.” 
 
Bernstein: But all I’m saying is it doesn’t have to. 
 
Utley:  Well, it’s describing Prior Art, and this 

particular example is over Web sites.  
 
Bernstein: Ah, versus Web CDs? 
 
Utley:  Yeah. 
 
Bernstein: Or Jim’s Yahoo! CD. 
 
Bernstein: Okay, then I understand one example.  
 
Boehm:  And that’s where we’re going with the background. 

We’re spinning our wheels here. Now if you want 
to add that to clarify, that’s fine; but I don’t 
want you to take away the distinguishing features 
that you have over networks because you may have 
to go run there some day. 
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Bernstein: Then do what Brian said: add it as an additional 
factor. 

 
Boehm:  Absolutely, but I guarantee you’re going to have 

to argue this when we go to the foreign 
countries, like at the European office examiner, 
they’re going to be really mean and nasty. I will 
bet you that they will find some very, very close 
art, and we will have to be throwing in all 
kinds...and my guess is that we’re going to have 
to be throwing in all kinds of words that will 
have to be supported in the spec now to come up 
with something to survive a European examination 
if they find anything close, if we’re not right 
that this is totally a broad concept. I’m just 
trying to... 

 
Bernstein: Okay. 
 
Boehm:  We have to have a direction to run, and I need 

the ammo to do that; and I can’t run to the 
network argument if you’ve either taken it out... 

 
Bernstein: No, we’re not taking it out, we’re just... 
 
Boehm:  Or just minimized it. 
 
Bernstein: We’re not minimizing it. We’re just saying you 

don’t need it, but in that environment, it is 
also added value. 

 
Utley:  Let me point out one other thing why it’s 

important...even more so. If you take the 
implementation like a Zif X, if it’s local on 
your local system on your hard drive, you 
wouldn’t care whether when you pan you 
reconstruct the piece that you’re moving to. 

 
Bernstein: Sure, that’s different from what we do. 
 
Utley:  Because it moves very quickly.  
 
Bernstein: But it still looks different from what we do. 
 
Utley:  But I’m not talking about that. I’m talking about 

when you move the magnifier, you reconstruct the 
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piece that’s coming into the window, but you 
would never see that. But over the network where 
you have elements which extend the response time 
of the system, it becomes a big deal, and 
therefore what you’ve got becomes more 
valuable...even more valuable over a network. 

 
Bernstein: That’s what I’m saying. Okay, I agree with that. 

So we’re all hip on that. 
 
Boehm:  I think so. 
 
Bernstein: Okay. 
 
Bernstein: All right, let’s move on. 
 
Boehm:  Where were we? 
 
Bernstein: We’re on page... 
 
Boehm:  Three, right? 
 
Bernstein: We’re through page 3. We’re onto page 4. 
 
Armstrong: Oh, and by the way, we also had a change on 21, 

if you noticed. 
 
Boehm:  Okay, let me run over the changes on page 3. 

<Reading out loud> “...additional map data” 
should read just “additional new images and sends 
it over..,” that would be fine with me. Oh, how 
about “additional data as additional new images”?  

 
Bernstein: “Additional source material”?  
 
Boehm:  That would be... 
 
Bernstein: “Additional source data...” 
 
Boehm:  “...as additional map images”? 
 
Bernstein: Yeah. 
 
Armstrong: I don’t think you need “new images.” I think just 

“source data.”  
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Boehm:  But it’s really getting a new image. It’s getting 
a new map. You’re looking to the file. You’re 
going back every time. 

 
Bernstein: Okay, “additional source data.” Well, ours goes 

back and grabs more source data, too. 
 
Boehm:  Exactly. But we’ve got to be careful. But we’re 

not going getting additional new images. I may 
have to argue that, so you’ve got to have that in 
there. 

 
Bernstein: Yeah, okay. 
 
Boehm:  “...retrieves additional source data...” how 

about “, e.g., additional new map images”? 
 
Bernstein: Right. That’s fine. 
 
Boehm:  Okay, “...and sends it to the user computer.” 

Wonderful. Okay. Next change. <Reading out loud.> 
 
Bernstein: We already dealt with that. 
 
Boehm:  So what do I do? Scratch it? Do I leave it in 

there, or what do I do? 
 
Bernstein: Well, that’s just saying our stuff, so you’re 

still talking about the prior stuff. 
Boehm:  We’re talking prior art. 
 
Bernstein: Okay, so that’s scratched. 
 
Boehm:  Okay. Next comment... 
 
Bernstein: And that, again, scratch that one. 
 
Boehm:  Okay. 
 
Bernstein: Because we’re talking Prior Art here. 
 
Boehm:  I’m setting up the strawman, but now we’re 

starting to knock him down. 
 
Bernstein: Okay. Also, “there’s a need for a system and 

method for providing a digital image suitable for 
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sufficient file transfers.” I don’t care if it’s 
hi, low, medium. 

 
Utley:  On 21. 
 
Bernstein: 21. 
 
Boehm:  It says...I just think that “high-speed file 

transfers” is a pretty good term of art. 
 
Bernstein: Well, but then somebody will say, “Is that high-

speed cable or modem?” 
 
Boehm:  Oh, I see what you’re saying. 
 
Bernstein: Efficient. 
 
Boehm:  Higher speed? 
 
Bernstein: No, we don’t care about speed. You could do it at 

2400 baud. 
 
Boehm:  We don’t care. Whether... 
 
Bernstein: The other system didn’t care either. 
 
Boehm:  Okay, that’s fine. I’ll leave it, then get rid of 

high... 
 
Bernstein: You’re just stuck with whatever speed the guy’s 

got. 
 
Boehm:  <Reading out loud.>...”to engage in long and slow 

conventional continuous file downloads...” 
Armstrong: And that’s fine. 
 
Boehm:  What’s a continuous file versus a regular file? 
 
Armstrong: Get rid of continuous. You don’t need it. 
 
Bernstein: Yeah, you don’t. What we were trying to say is 

that additional data there, but we’ve already got 
that. 

 
Boehm:  As long as...yeah. And that’s why I need that 

language up top to say, “...additional data,” 
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“additional new images...” Somewhere where I can 
go argue that this is what we meant, and that’s 
what the Prior Art does. Okay. Whew! What’s on 
the bottom? 

 
Armstrong: What we’ve been talking about. It’s all we just 

discussed. 
 
Bernstein: Forget the top comment. 
 
Boehm:  I can’t really...it’s cut off at the top. 
 
Bernstein: That’s fine. It’s not relevant here. 
 
Boehm:  Okay.  
 
Bernstein: “At least twice greater than...” 
 
Boehm:  “At least greater than...” that’s good. 
 
Armstrong: Not “at least,” just “an image size greater 

than...” 
 
Bernstein: Right.  
 
Boehm:  Yeah, duh! Okay. <Laughter> I’ll tell you why I’m 

kind of groggy here now, later. 
 
Bernstein: We were groggy, too. We were doing pans ‘til 

4:00. 
 
Boehm:  Til 4:00? 
 
Bernstein: Yes. 
 
Boehm:  And then...so how many hours sleep did you get? 
 
Bernstein: None. 
 
Armstrong: Four. 
Bernstein: Well, Jim got four. I got none. 
 
Boehm:  Okay, I got ya beat. You got none? 
 
Bernstein: No. 
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Boehm:  I spent the night at O’Hare. 
 
Bernstein: Oh! That’s my favorite place to sleep on a bench. 
 
Boehm:  On the bench. You got it! 
 
Bernstein: I’ve been there a bunch of times! 
 
Boehm:  Yep, I hear you. I think Doug’s black cloud 

follows him when he travels. Every plane I got on 
was delayed or broken! 

 
Bernstein: It just follows the travel industry. 
 
Utley:  You should have rented a car and driven home. 
 
Bernstein: I almost...I was thinking about that, but I was 

worried about falling asleep too.  
 
Armstrong: So we’re into line 15, 16. 
 
Boehm:  Okay, and that’s the one that’s scratched. 
 
Bernstein: No, and 15 I would say, “The enhanced digital 

image file replayed on a client viewing 
device...” 

 
Armstrong: “...displayed on a client’s display system.” 
 
Bernstein: Yeah. The viewing window having a pre-determined 

franchise. 
 
Boehm:  Do that again. On line 15... 
 
Armstrong: “The enhanced digital image file is displayed on 

a client’s displaying system...” 
 
Boehm:  Instead of just... 
 
Bernstein: “...downloadable...” 
 
Boehm:  Oh, I see. “...is displayed.” I’m sorry, the same 

sentence is up above. “...is displayed...” 
 
Armstrong: “...on a client’s display system, the viewing 

window...” and then the rest is fine. And then 
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line 22, get rid of “at least two” and create 
“greater than.” 

 
Bernstein: Where? 
 
Armstrong: Line 22: “...a magnification factor greater 

than...” Wait, what does it say. Hold on. 
<Reading out loud.> “...a magnification 
factor...” 

 
Boehm:  Oh, “...a magnification factor of at least 

two...” 
 
Bernstein: No, “...greater than one.” 
 
Boehm:  Okay. 
 
Armstrong: “...greater than one without pixilization.” 
 
Bernstein: We don’t mean without pixilization. No... 
 
Armstrong: Yeah, that’s right. It should be, “...a 

magnification factor greater than one.” We 
haven’t yet, I don’t believe, defined a 
magnification factor yet, though. 

 
Boehm:  No. 
 
Armstrong: It comes later. 
 
Utley:  It comes later, yes. 
 
Bernstein: And you can use, where I was telling you, Doug, 

where it was built onto a frame size, so 
therefore there’s not additional data to draw 
from, therefore your zoom is zoomed to expanding 
the fixed pixel set.  

 
Armstrong: And the next sentence, “The enhanced digital file 

further includes control data to allow the user 
to control the magnification factor.” The 
question we had here was it seems as though we 
might be talking about the applet here. 

 
Boehm:  Yes, we’re talking about the applet. 
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Bernstein: Then it’s two different files. 
 
Utley:  Yeah, but... 
 
Boehm:  Yeah, but the file...oh, I see, we’re calling the 

enhanced digital image file the encapsulated 
[sloping? full thing?]. 

Bernstein: Yeah, and there are two separate files that go to 
the user. 

 
Utley:  But it’s encapsulated. It’s actually [copied]. 

They always travel together.  
 
Bernstein: They travel together, separately. 
 
Utley:  Right. Then we shift. 
 
Armstrong: They travel together, but they are two separate 

files. 
 
Bernstein: Virtually, it’s one, but really it’s two. 
 
Utley:  And associated with each other. 
 
Armstrong: But we’re calling it “the enhanced digital image 

file,” but that’s not necessarily true, Brian? 
 
Bernstein: No, he’s saying...here’s what the story is, Doug. 

You got one file above an image, and there’s not 
a single drop of other data in that file. It’s 
called a .JPG...we use it. There’s also a 
file...there’s two or three files actually that 
get downloaded to the computer—or he has it on 
his system already, it doesn’t matter to us—that 
allow him to zoom and pan. 

 
Armstrong: And those are transmitted simultaneously. 
 
Utley:  There is additional data that is required, 

whether you have a plug-in or not. 
 
Armstrong: Really? 
 
Utley:  A plug-in by itself has no information relative 

to the size of the image, to the number of steps 
you’re going to take to drive into it. 
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Armstrong: But that’s all built in... 
 
Utley:  There’s another file, like an index file. 
 
Bernstein: Oh, there is. Okay. 
 
Utley:  That’s what I’m saying. 
 
Bernstein: Okay. I gotcha. The person could have pieces of 

the file, like the applet, already on his system. 
But what Brian’s saying is there’s control data 
that goes with the image that was based on the 
image specs that then tells that interface to 
operate according to a set of assumptions. Right, 
Brian? 

 
Boehm:  Okay. I agree with you. I think what we’re... 
 
Bernstein: No, not within the .JPG file. You’ve got to be 

very careful. So we’re not talking the same 
thing. Those are additional files. 

 
Bernstein: Okay. Look at page 24, claim 1. “A method of 

dividing a digital image file comprising two 
elements, a digital image file...having an image 
file...” and “2. A user interface for the digital 
image file.” 

 
Bernstein: But we don’t have to provide that. That could 

already be on his system.  
 
Boehm:  Oh, my gosh.  
 
Bernstein: He has to have one to view the image; we don’t 

have to provide it. 
 
Utley:  But he has to have the control data. 
 
Bernstein: He has to have the control data to tell him how 

to view the picture, and that could one day be 
part of the .JPG file, I don’t know. But today 
how we do it is as three separate pieces: an 
applet, a control file that tells him certain 
things about the .JPG, and a .JPG. Those things 
come packaged together. Now, a guy might already 
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have the applet on his machine; therefore, I 
don’t need to send him that packet—the user 
interface.  

 
Armstrong: If that’s true, don’t we send it anyway? 
 
Bernstein: No. 
 
Armstrong: We don’t? 
 
Utley:  We do.  
 
Bernstein: We don’t have to, but like... 
 
Utley:  We always do. 
 
Boehm:  But that doesn’t matter with your infringer. 

That’s how you have to think when we’re talking 
about the claims. 

 
Bernstein: What do you mean? 
 
Boehm:  Would the infringer on your patent send it? 
 
Bernstein: No. 
 
Boehm:  No, he’d send it to you once on the hard drive... 
 
Bernstein: He’d Fed-ex it to you, and then not... 
 
Boehm:  He’d start sending you images, and each time he 

wouldn’t be sending...but each time you would be 
sending some kind of control data? 

 
Armstrong: Yeah. 
 
Boehm:  That’s what I’m thinking, and that could be 

interpreted as the second element of the claim 
here. 

 
Utley:  And that control data really controls the motion 

of the zooming and panning. 
 
Boehm:  Right. 
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Bernstein: But that could even lie technically on his 
computer.  

 
Boehm:  Right. 
 
Utley:  The only case where that would actually work is 

if you knew that the... 
 
Bernstein: The size of the .JPG. 
 
Utley:  The size of the .JPG and the size of the window.  
 
Bernstein: And that could be for medical imaging where they 

give you the specs and say send me every image of 
this size, you don’t have to send every single 
little thing. 

 
Utley:  If that was the only kind of image that everyone 

wanted. 
 
Bernstein: Okay, we’re doing x-rays. There’s an X, Y, and Z 

size; here’s our frame size; we never need to get 
that control data from you because it’s built in. 

 
Utley:  <Inaudible comment.>  
 
Bernstein: Okay, but let’s say we’re dealing with a bone 

doctor who takes strictly legs, and it’s always 
the same. I’m just giving you the case. 

 
Utley:  I know, I’d <Inaudible comment.>  
 
Bernstein: Right, and I don’t want to get around that. 
 
Utley:  The fact that there’s radiography is a little bit 

more than one image size. Theoretically, you’re 
right. You could find an application where 
there’s one and only one image size, then you 
could put everything in the system.  

 
Bernstein: A size. 
 
Armstrong: MRI always have the same size, don’t they? 
 
Bernstein: Right—2'x2'. 
 
 51



Boehm:  We thought we had this one nailed down. 
 
Armstrong: In MRIs you also... 
 
Bernstein: You did have it nailed. We’re missing...you just 

want to say “optionally provided.” 
 
Boehm:  You can’t use the word “optionally” in the claim. 
 
Bernstein: We’ll change that rule. 
 
Boehm:  No you won’t. What we’ll do is isn’t the user 

interface provided from somewhere...we don’t say 
where it’s provided. 

 
Bernstein: It could be any of four hundred of them. 
 
Boehm:  It could be provided from his hard drive.  
 
Bernstein: Absolutely. It could be provided from somebody 

else’s hard drive through a network. 
 
Boehm:  Exactly. That’s why this covers it because the 

word “providing” is so broad it doesn’t mean that 
we’re sending it. See, we’re providing a 
file...the digital image..we’re fine. 

 
Bernstein: Okay, I see exactly what you just said. 
 
Boehm:  We’re providing a file for viewing. 
 
Bernstein: Totally. I totally understand. Well, now we might 

not be providing the user interface... 
 
Armstrong: Yeah, this still reads that it is “...a method 

comprising the providing of...” 
 
Boehm:  Yeah, you might be doing only step A at a time. 
 
Bernstein: Yeah. 
 
Boehm:  Oh, damn. Okay. 
 
Bernstein: Oh, yeah. 
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Boehm:  Okay, that’s a good...let’s...boy. Let me think 
about that. What I want to do is make the element 
A that you’re providing a digital image file 
having this and that, and you’re also having 
control data to work with the user interface for 
the digital image.  

 
Bernstein: But you might not need the control data. That’s 

what I just said to Brian. What if a client says 
to you every one of my images is going to be a 
2'x 2',and I want 50 time magnification. You 
never have to give him control data, you just 
have to... 

 
Boehm:  If we make the second part, B, a dependent claim. 

We can try it. 
 
Bernstein: Do you see what we’re saying? 
 
Boehm:  Yeah, absolutely. We don’t... 
 
Bernstein: And we don’t want somebody to get around this. 
 
Boehm:  Absolutely. Great broadening work here. We’ve 

been through this claim, I thought we had it, 
everybody agreed to it! And that’s where I’m 
going to run into a problem. I can’t re-write 
this from scratch and get it on file today from 
working at half-speed here, you know what I mean? 

 
Bernstein: Yeah, we’ve got to change that, though.  
Boehm:  These claims are not final. 
 
Bernstein: No, I know, I know. 
 
Boehm:  We can file the claims as-is without one word. 

What we need to do is correct and amplify the 
specification because we can never add to the 
specification and keep the same priority date. I 
can go change the wording of the claims as long 
as that wording and explanation and 
interpretation is in the spec. 

 
Bernstein: Okay.  
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Boehm:  So I agree with you. This should be a dependent 
claim for the bottom half of claim one. 

 
Bernstein: He’s going to make that dependent because we 

don’t have to do it but we do. 
 
Boehm:  Right. That’s how you do optional. 
 
Bernstein: Yeah. I like that. And then claim 1. 
 
Boehm:  Now does that read on the Prior Art? You provide 

a digital image file, having an image... 
 
Bernstein: No, that’s the invention right there. 
 
Boehm:  Right.  
 
Bernstein: That if you ever looked at what I did back there, 

it was create a bigger picture for a small frame. 
 
Armstrong: Now if we circle back to where this started on 

page 4, in the last sentence, that refers to “a 
digital image file, including control data,” 
which is not correct. 

 
Bernstein: Where? 
 
Armstrong: The last sentence of page 4. It’s not “the 

enhanced digital image file” that provides that, 
it’s an additional option file... 

 
Bernstein: Element. 
 
Armstrong: Right...that would provide that. 
 
Boehm:  Okay. This is the summary. I can throw the word 

“optional” in here. So the “enhanced digital 
image file A...” 

 
Armstrong: “...may be accompanied by...” 
 
Boehm:  I think just “...may further include...” most of 

the time, right? 
 
Armstrong: Well, no, the file itself won’t. It may be 

accompanied by additional files. 
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Bernstein: It could be in the file. We don’t know. One day 

you could write [ ] that has a header inside it 
that says, “Here’s your information.” all bundled 
into... 

 
Armstrong: But this is an exemplary embodiment, which means 

that today the enhanced digital image file may be 
accompanied by an additional file which... 

 
Boehm:  How about “associated with”? 
 
Armstrong: That’s fine, I think. Brian? “Associated with an 

additional file containing control data.” 
 
Utley:  I think you should have a very general statement 

which will always be true, and then you could 
say, “The enhanced digital image file is 
associated with control data which allows the 
user to control the magnification factor.” 

 
Armstrong: And the control data... 
 
Bernstein: That absolutely always has to be there, Brian. 
 
Utley:  Yeah, okay. 
 
Armstrong: Otherwise you don’t have our invention, so that’s 

the right answer. Did you hear that, Doug? “The 
enhanced digital image file is associated with 
control data,” and that’s the only change right 
there. Strike “further includes” and replace it 
with... 

 
Boehm:  But I thought you said that once you’ve 

associated the first one, you never have to 
associate the rest of them. 

 
Armstrong: When we said the associated was something that 

was on the hard drive, so we don’t necessarily 
send it, but it will continue to be associated. 

 
Boehm:  Okay, okay. 
 
Utley:  Yeah, it’s always associated. The data always has 

to be there to prevent zooming and panning. 
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Bernstein: Right, whether it’s in the file, out of the file, 

with three files, nine files, however the hell 
you want. 

 
Armstrong: So it will finally read, “The enhanced digital 

image file is associated with control data.” 
 
Bernstein: Hold it. “The enhanced digital image file is 

associated with control data to allow the user 
to...” 

 
Armstrong: So “is associated with” replaces the two words 

“further includes”. 
 
Bernstein: Beautiful. 
 
<Inaudible comments.> 
 
Boehm:  The rest of this is just comments? 
 
Armstrong: Just on this page, and actually we struck 

this...5, we struck that. You have to put digital 
later. 

 
Boehm:  I’m still on page 4, guys. With the comments on 

the bottom, can I scratch them? 
 
Armstrong: No, we took care of that.  
 
Boehm:  Yes, I think we’ve discussed this. 
 
Bernstein: No, that seamless zoom, I love that word because 

everybody else isn’t a seamless zoom, we are. We 
seamlessly zoom around an image. Everybody else 
has to grab and give you another frame and stop 
you and you have to remove to a different image 
in the picture. We’re seamless. You can just go 
around and move and go, and it’s in a virtual 
environment really. 

 
Boehm:  Now is not the place. 
 
Bernstein: No, I know. I just want you to know. 
 
Boehm:  We can if you want. 
 56



 
Bernstein: No. 
 
Boehm:  “Seamless...” I like that. Let’s... 
 
Utley:  Seamless may mean continuous motion and zooming 

is a step procedure. There’s steps.  
 
Bernstein: That’s true. 
 
Armstrong: It’s not seamless. 
 
Utley:  The panning is seamless, but the zooming is not. 
 
Bernstein: Right. 
 
Boehm:  But, in fact, what I’m trying to get at is Eliot 

is trying to claim and describe the invention in 
terms of what the user sees, which is great. As 
long as you can come up with good words and 
descriptions, we’ll throw that in because we may 
have to run there if our technical description, 
which is what I’ve been trying to do to define 
the boundaries, fall because some bozo did this 
before and didn’t really make it very public 
because he didn’t know what the hell he was 
doing. We may have to say, “Oh, yeah, but try 
putting it on his. It doesn’t do what ours does 
even though we couldn’t figure out technically 
distinguish it in our...” 

 
Bernstein: Right. It was a brand new phenomenon that was 

hard to... 
 
Boehm:  But in order to argue that, I have to have your 

concept of seamless zooming.  
 
Bernstein: Well, let’s use Brian’s. It’s seamless pan 

and...what kind of zoom? Continual? Flowing zoom?  
 
Boehm:  It appears to be seamlessly zooming...what do you 

mean “seamlessly zooming”? Do you mean panning? 
 
Armstrong: Both. Both happen seamlessly in ours. When you 

increase your Adobe picture, you move in and grab 
a new frame of reference basically at that stage. 
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You’re kind of stuck there. In ours, you’re not. 
You can seamlessly...you know what I mean? You 
can drive further and further and still have the 
rest of the peripheral view. When you do Adobe, 
the magnification...is that true, Brian? No? 
Because when you pull in the painting and you’ve 
got the signature... you see, it’s not describing 
what I want to say, the seamless for zoom. It is 
for pan. 

 
Boehm:  The seamless zoom, right. The seamless panning, I 

like that. 
 
Bernstein: But the zoom is different in look. 
 
Boehm:  I agree. Now how do we describe your zoom versus 

Adobe or...? 
 
Armstrong: Why do you feel different when you zoom in our 

picture than when you put some magnification in 
Adobe? 

 
Bernstein: It’s not seamless, is it? It’s fluid. 
 
Boehm:  I don’t feel any different. Sorry, Eliot! 

<Laughter> The only difference that I feel is 
that I know I’m going to end up pixelating yours 
and all bitmapped images, whereas I know I’m not 
going to end up pixelating, I’m going to hit a 
brick wall, but it’s going to be a clean brick 
wall, for Adobe, and that is... 

 
Bernstein: No, it feels different. You’re 100% wrong because 

you will be the only guy I’ve shown this to 
that’s said that. Everybody found it unique and 
everybody who I showed it to said Adobe. 

 
Boehm:  For viewing an Adobe vector-based file? 
 
Bernstein: Or a Corel pixel-based file. 
 
Boehm:  No, pixel based I’ll give you, but yours is 

different. But when you’re talking vector based, 
I think you can zoom vectors until the cows come 
home without pixelating. 
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Bernstein: But you can’t...the perspective is different. 
When you take Adobe and zoom in on the image, you 
drive straight down to one point and then have to 
somehow have to move differently to get to other 
points than you do in ours. 

 
Boehm:  Yeah, generally you have to back up. 
 
Bernstein: Right, or something.  
 
Boehm:  Zoom and then to go find out where the hell you 

are. But that’s not always the case either, right 
Brian? Like Adobe PhotoShop or other... 

 
Bernstein: No, I’ve been using all of these, and it’s always 

been different. Our technique is different than 
all those. I’ve been using graphics programs. 

 
Boehm:  Yeah, I know, and haven’t you seen a graphics 

program that shows you where you’re zooming? I 
know what it is! On Adobe IV, when you zoom, the 
left window when you have it there with the 
bookmarks, it’ll show you where you’re zooming.  

 
Armstrong: It has the box around that area? Kind of a 

miniaturized photo of it? 
 
Boehm:  Exactly. 
 
Armstrong: Yeah, I’ve seen that too. 
 
Bernstein: But that’s just trying to give you what we give 

you in a pre-pack...ours encompasses that without 
having to need that. See, there’s a difference 
that every engineer in graphics that’s ever seen 
that has said “cool,” not “oh, I can go over in 
Adobe and move around images.”  

 
Boehm:  That’s why I wish I were an expert in this 

graphics area. I would have figured this 
out...the difference.  

 
Bernstein: Well, now that you say you’re not, I need 

somebody to step in who can because I think that 
we should file with what we have here, but this 
area needs to be absolute, not less kind of 
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vague. Because there is a critical difference. It 
is something that can be optically seen, so 
therefore it can be electrically defined. 

 
Boehm:  And we’re trying to do that in the video side 

with Chris Taylor. 
 
Bernstein: Maybe we do that with him on this. You want to 

ask him? 
 
Boehm:  I don’t...he’s going to have a kid this summer, 

and I think he’s not even going to be around much 
in August. 

Bernstein: Well, maybe he’s got somebody. 
 
Boehm:  Yeah, maybe he knows of somebody. 
 
Bernstein: Or go over to my old alumni at Madison, their 

graphics engineer. 
 
Boehm:  This is a...in order to protect our butts, we 

have to do that by September 1, and that’s a big 
thing to do. 

 
Bernstein: Why? I thought we could always go in and amend 

our claims on this stuff. 
 
Boehm:  You can amend the claims as long as it’s 

supported in the spec. Now if we have to get down 
to the nitty-gritty of the definition of the 
technical excuse to amend your claims to 
distinguish over what has been done before...in 
other words, if we have to limit our claim to the 
histogram between a range of X frames per second 
and Y frames per second, that is our invention. 
If you incurred less than—I don’t know what the 
histogram shows...17.6 frames per second—that is 
not our invention, and we may have to go there, 
to be that narrow to survive if somebody else has 
done it at 17. 

 
Bernstein: Wow, wait a minute! I hope that’s not correct 

because at lower bandwidth you might have only 17 
frames, but you have greater data. But let’s get 
to video later, right? 
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Boehm:  But my point is that you want support in 
specification, including technical excuse 
language, because I made need that to put that in 
the claim to make your patent survive. 

 
Bernstein: Well, let’s put something in here that defines 

this. 
 
Boehm:  Yeah. 
 
Bernstein: Something that defines the... 
 
Boehm:  But the point is that we can’t hire a technical 

expert to get the... 
 
Bernstein: Then let’s get someone in then we’ll get a 

technical expert to define later. 
 
Boehm:  If it’s to be considered new subject matter... 
 
Bernstein: No, it’s never a new subject matter because the 

first image that did this, did this. 
 
Boehm:  No, no, no...new subject matter for the document 

on the day you file it. They don’t care about 
what you did in your basement. The patent office 
doesn’t care. They care about the words and 
figures that you put on this paper when you file 
it. That’s all the patent office cares about. You 
can’t go back... 

 
Bernstein: That’s not what you told Chris the other day. 

Chris said, “What happens with the Mom-and-Pop 
inventor who later discovers the equation to what 
they did?” 

 
Boehm:  Finding who was the first inventor, that’s in an 

interference. The question isn’t whether the 
patent’s valid or not in the scope of your 
claims, the question then is was Mom and Pop 
doing it a year before the other guy? But if Mom 
and Pop didn’t describe their invention in the 
spec, they will never get to an interference or 
the interference will be blown away because it 
didn’t meet the rule that you have to clearly and 
distinctly and accurately describe the invention.  
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Bernstein: Well, we clearly describe it, but we might not 

know the technical underpinnings, and I’ve got to 
go recheck my notes, but I think that’s exactly 
what Chris Wheeler asked you. 

 
Boehm:  Absolutely, and I agree with you. We don’t need 

to know the reason why. 
 
Bernstein: But later we can put it in? 
 
Boehm:  If it does not add new subject matter. 
 
Bernstein: But this wouldn’t be new subject matter, this 

would just be an explanation of why.  
 
Boehm:  Yeah, but if we’re up in the fog right now and we 

are using words that are so broad...let’s say our 
claim said, “Our zoom and pan works really neat.” 
That’s our claim. There’s no way we’re going to 
be able to go back and say it really means having 
a frame rate between 30 and... 

 
Bernstein: Then you know what? Put in the word “seamlessly” 

because I’ll be able to argue that until the cows 
come home that there’s a difference between what 
we do and what they do, and somebody will argue 
out what seamless meant. 

 
Boehm:  You won’t get the chance to argue. If we put the 

word “seamlessly” in the claim and it’s not 
supported in the spec, the court will determine 
by itself without ever talking to you what it 
thinks “seamlessly” is. 

 
Armstrong: Do we have to then, in order to cover this 

particular issue, do we have to get into a 
description of Prior Art and the standard by 
which zooming and panning is occurring in Prior 
Art, and then distinguish as clearly as possible 
in words, how ours is differentiated from it? 

 
Boehm:  That’s the ideal way to do it, Jim. That’s why 

I’m saying, and if all of us knew that technical 
underpinnings, this would be a much more [ ] 
written document... 
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Armstrong: Is it necessary, Doug, to describe it in terms of 

technical underpinnings, or can we describe it in 
terms of a user’s observation? 

 
Boehm:  You’re halfway there. “User’s observations” would 

probably give us sufficient... 
 
Utley:  “...allows you to seamlessly pan...” and all the 

<inaudible comment>  
 
Boehm:  The claim will be interpreted by the spec. 
 
Bernstein: That’s true. <Responding to Utley above.> 
 
Utley:  Now the only differentiation is the zoom without 

pixelating. 
 
Bernstein: Okay. I’ll agree with that. 
 
Boehm:  And then you saw that I went to umpteen degrees 

to define what the hell pixelation was because 
that’s a word in my claim. Do you see that? 

 
Bernstein: Yeah, that’s fine, and I’m going to concede on 

that because Brian just made a good point.  
 
<Everyone talking at once.>  
Boehm:  Because [ ] will know the reason why in terms of 

[ ], but you do have to know enough about what 
you’re doing in order to convey to the average 
person skilled in the art so he can make and use 
it and he understands just what the hell it is. 

 
Bernstein: You see, Brian, that’s my question now. That 

comes back to what’s different between our zoom 
without pixelating versus theirs, but we’ve 
already described it in the way we built the 
frame. 

 
Utley:  Right. 
 
Bernstein: That’s the difference. 
 
Armstrong: Okay, let’s stick with that. 
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Utley:  No, we bounded how you prevent pixelation. 
 
Bernstein: Okay, then that’s the key. 
 
Utley:  We totally bounded it. 
 
Boehm:  Okay, I’m lost now. 
 
Bernstein: We’re fine. 
 
Boehm:  ...”Seamlessly...” 
 
Bernstein: Forget “seamlessly.” 
 
Boehm:  Okay. 
 
Armstrong: Page 6...we’re off of 6. 
 
Bernstein: No, on page 5, I only had one more question. 

Figure 2, just print film is what it’s 
showing...it can be digital, and we talk about 
that later, correct? 

 
Utley:  We separate it now. 
 
Bernstein: That’s where I’m confused. 
 
Armstrong: Page 6, “24 to 32-mm lenses..” 
 
Bernstein: Why? We can use any lens. 
 
Boehm:  It’s a “such as”...it’s an example.  
 
Armstrong: Okay. 
Bernstein: As long as it includes every lens. 
 
Boehm:  Oh, sure. 
 
Bernstein: Okay. 
 
Boehm:  And it says, “may include,” but then if we ever 

needed...you see the reason we get so specific on 
this, Eliot, is because if somebody else just 
happens to be doing it out there in the world 
with a 2mm lens and it doesn’t haven anything to 
do...it doesn’t come out looking like yours at 
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all, but it just so happens our claim reads on 
what the hell he was doing, we can come back and 
say, “Oh, no, that’s not really what we were 
doing. We really meant this; and if this is 
important enough, we’ll put the words ‘24 to 32 
mm’ as a dependent claim.” 

 
Bernstein: But it’s any lens, isn’t it? 
 
Boehm:  Yeah. My point is if this 24-32 means anything... 
 
Bernstein: But we can still say any? We are saying “any,” 

but we’ve defined something.  
 
Boehm:  If that was your preferred embodiment, that’s the 

other reason.  
 
Bernstein: Okay, that’s fine. 
 
Boehm:  It’s not limiting.  
 
Armstrong: As long as it’s not limiting. 
 
Bernstein: And then “the image of a scene...” 
 
Armstrong: On 10. 
 
Bernstein: Just strike it....”of a scene.” 
 
Boehm:  Okay. 
 
Bernstein: “...has utilized an image which is being 

photographed.” 
 
Boehm:  Okay. 
 
Bernstein: And then you see “The image may be a print film 

image, analog image, digital image, negative, TV 
signals...” Can that be, Brian? 

Utley:  No, 
 
Bernstein: No? “The camera captures shoot..” 
 
Utley:  Well, yes, you can use TV signals to create an 

image, but you can’t enlarge TV signals. 
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Bernstein: Okay. 
 
Utley:  But you can use TV signals to get an image. 
 
Bernstein: Okay. 
 
Boehm:  Isn’t an image just broader than that? It’s what 

the eye perceives; and once it’s digitized, then 
it’s a signal...or it’s analogized, once it’s 
captured in some format. So an image isn’t really 
captured. It’s a captured image when it’s analog 
or digital or negative or film or something, 
right? 

 
Bernstein: Um, hum. 
 
Boehm:  So a TV signal is already captured. 
 
Bernstein: Gotcha. Okay. 
 
Boehm:  So what I’m saying here is the image...that the 

camera is utilized to do the capture. 
 
Bernstein: I’ve got you. I’m set with that point, actually. 

Okay? 
 
Boehm:  And again, this isn’t really...as long as you’re 

best-moded in there, we’re fine. And we shouldn’t 
use the wishy-washy language “may be.” That’s not 
restrictive. 

 
Armstrong: In line 20, we inserted the word “may” only 

because it also may not include a developing 
device. 

 
Boehm:  That’s fine. The next sentence says that, though. 
 
Armstrong: Oh, it does? 
 
Bernstein: Jim, I noticed that after the “may” came in. And 

we definitely talked about a digital file, 
although... 

 
Boehm:  Then should we leave the “may” out? Because it 

will include some...you’ve got to develop print. 
I think he was right. 
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Bernstein: Well, what if it did it all on one system? 
 
Utley:  Well, it doesn’t matter. It’s still developed. 

Like a Polaroid.  
 
Bernstein: That’s what I was thinking was Polaroid. 
 
Utley:  That’s what I thought, but it does have a 

developing device. 
 
Bernstein: Yeah, actual images developing device. 
 
Utley:  Well, it’s self contained. 
 
Bernstein: Right, but it’s still... 
 
Utley:  Part of the film. 
 
Bernstein: And it’s still developing it. 
 
Boehm:  I think you better leave the word “may” out. 
 
Bernstein: Yeah, that’s what we’re talking about. Now my 

bottom comment is wrong here, but it definitely 
comes in when we describe a digital image because 
I’m completely confused by some of the logic 
there.  

 
Boehm:  Where? At the bottom of the page? 
 
Bernstein: Yeah. On a digital image, when we size it, we say 

we don’t make a bigger target frame than we have 
sourcing for. 

 
Utley:  Because as soon as you do, you introduce 

pixelation. 
 
Boehm:  You don’t want to enlarge anything unless it’s 

not been digitized yet. 
 
<Everyone talking at once.>  
 
Armstrong: It’s part of the shooting. 
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Utley:  A digital image is a digital image. It has 
pixels, and it has a height and a width. 

 
Bernstein: And it’s just placing them all in the frame. 
 
Utley:  You see, you place it into... 
 
Bernstein: We’ve gone over all the developing and scanning 

and art frame, Brian. Right, by picking “I want 
my limiting size to be four football fields. 

 
Boehm:  Exactly! Now you’ve got the...[ ] source image. 

<Everyone talking at once.> But you 
don’t...usually you don’t enlarge that because if 
you do... 

 
Bernstein: You start pixelating... 
 
Boehm:  ...pixelating, and that’s... 
 
Utley:  Because you’re enlarging pixels.  
 
Armstrong: We just create it large, we don’t create it small 

and enlarge it. 
 
Bernstein: But we don’t create it to fit the frame, we 

create it to blow away the frame.  
 
Boehm:  Am I understanding correct, though, that you 

never enlarge a digital image before you process 
it? That’s not a step for a digital image. You 
only enlarge a print-film image, correct? 

 
Utley:  Right. 
 
Bernstein: But what you do do is set... 
 
Armstrong: Set your...the image that you’re taking, your 

target image, add a size so that when it is 
taken, it is already at a size that exceeds the 
view window. 

 
Boehm:  I see what you’re saying, but I don’t call that 

enlarging, I guess. 
 
Bernstein: Okay. 
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Boehm:  Good, good. 
 
Armstrong: Okay. 
 
Bernstein: But let’s make this clear because I don’t 

understand it still within the verbiage that’s 
here. 

Boehm:  Okay, what line? 
 
Bernstein: Well, we’ll get to it. That’s why I said it’s 

there because I started to get confused, and then 
later we’ll get into it...into the mathematics of 
it. Just wanted you to be aware of that.  

 
Utley:  Okay, page 7. 
 
Armstrong: Page 7... 
 
Boehm:  I’m sorry, I want to back up. Did he get into the 

enlarger? The only enlarging is on page 6, line 
24. “System can also include [   ] 16 for 
enlarging the image which is developed by 
developing ...” 

 
Bernstein: Yeah, that’s fine. 
 
Boehm:  99.9% of the time, this is going to be a 

photographic enlarging device. 
 
Armstrong: Right. 
 
Boehm:  Right? 
 
Bernstein: Yeah. 
 
Boehm:  You may have to use that word someday. I’ve got 

to have it in here. 
 
Bernstein: Okay, yeah, because we wouldn’t call it a “pixel-

enlarging device.” 
 
Boehm:  Exactly. “...the image may be photographically 

enlarged from a print film image,” okay? 
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Utley:  We said earlier “non-digital image source,” in 
this section, did we not? 

 
Boehm:  Yeah. I just want to get the word 

“photographically” in there. 
 
Armstrong: Okay. 
 
Bernstein: Yeah, and then... 
 
Boehm:  “...be photographically enlarged...” 
 
Bernstein: Well, it doesn’t have to be photograph. Is it 

negative of a photograph...? 
Boehm:  Okay, what’s the word then? I think it is. 
 
Utley:  Yes, it is. 
 
Bernstein: Yeah, you would say enlarging a negative is a 

photographic enlargement.  
 
Utley:  It’s your choice whether you enlarge it as a 

positive or a negative. 
 
Boehm:  What we’re really talking is analog enlargement 

as opposed to digital.  
 
Utley:  Right. 
 
Bernstein: Correct. 
 
Utley:  Optical and analog. 
 
Boehm:  Optical analog, yeah. “Optically enlarged”? No. 

Yeah. Well, photographically... 
 
Utley:  I wouldn’t be restrictive...we’ll, you don’t have 

to be restrictive in that.  
 
Boehm:  Right. And photographically is generic. 
 
Bernstein: Cool. 
 
Armstrong: Page 7, line 19. The question here was just to 

clarify really more for Brian than anybody is are 
we able to take our digital image and, and I 
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think we talked about this earlier, but send it 
right to a set-top box or something else. 

 
Utley:  Absolutely.  
 
Armstrong: We don’t say set-top box, and I think we said 

earlier set-top box presupposes that it includes 
a computer element within a set-top box. 

 
Utley:  But Doug, we could externalize that. We could 

make it explicit that there’d be personal 
computer, laptop computer, so and so, and set-top 
box...we could include set-top box in that string 
of definitions. 

 
Boehm:  Right, and technically, this is a little bit 

goofy. The way we’re supposed...and maybe he did 
it, I don’t know, but the first time the number 
22 appears in the spec, should be the definition. 
And the numbers, if you noticed, are in order. 
The number 10 is the first reference number; 12, 
14...that’s how you find the reference numbers in 
a well-drafted patent application.  

 
Bernstein: Well, that confused the shit out of me. Where the 

10 came from, why it was there... 
 
Boehm:  Well, you start at 10...look at page....and this 

isn’t a big deal for you guys, but look at page 
5. You want to go straight 10. System 10, boink! 
System 10 includes camera 12. We go on up 12, 14, 
16, and on up. 

 
Bernstein: Yeah, I followed that. 
 
Boehm:  So you never need to know where those reference 

numbers were defined. That’s why you define them 
up front, and that’s where he missed it because 
22 hasn’t been defined yet but he’s using it—
computer 22.  

 
Armstrong: I first shows up in line 17? 
 
Boehm:  Exactly. So let’s genericize that and define it 

later. <Reading out loud.> “Alternately, a 
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digital image may be provided from camera 
12...may be provided directly...” 

 
Armstrong: ...”to the user.” In line 17. 
 
Boehm:  Um, hm. 
 
Armstrong: “...to the user,” and then the first reference is 

in line 21, where we define computer 22. That’s 
fine. 

 
Utley:  That’s good. 
 
Armstrong: And then add to that “set-top box.” 
 
Boehm:  Yeah, down below. 
 
Bernstein: Or TV. 
 
Boehm:  Or whatever. We’re getting there. Hang on. So 

it’s “...to the user via a communication link...” 
I’m getting rid of “or cable” because again he 
hasn’t defined 23 yet. 23 will be defined later 
because he hasn’t even introduced 22 yet. That’s 
what happens when you edit a patent application.  

Utley:  Doug, how would you take care of the situation 
where the set-top box may be integrated into the 
display device? 

 
Armstrong: I think that might be covered in the next thing, 

where we say, “Computer 22 includes the CPU, a 
ROM, a RAM, and a display device... 

 
Boehm:  Exactly.  
 
Armstrong: ...”or input device. It also may include any 

hardware device, peripheral device, or software 
necessary to perform the functions described 
herein.” 

 
Utley:  Right. 
 
Boehm:  Yep. I guess we’re there. 
 
Armstrong: That does get us through that.  
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Boehm:  That’s the function of computer 22. Processes the 
digital image file, correct? 

 
Bernstein: Yeah. 
 
Boehm:  We’re talking about figure 1 still, right? You’ve 

got the figures pulled out to the side like I do, 
right? Sure.  

 
Bernstein: Sure. 
 
Boehm:  Yeah, you’re supposed to because when you’re 

reading this, you’re supposed to have the... 
 
Bernstein: Mine are so bent up, it’s not that hard to get 

to. 
 
Boehm:  Usually the pages are so out of order, you can’t 

find the figures anymore. So “System 10...” see 
the number 10? 

 
Bernstein: Yeah. 
 
Boehm:  “...includes computer 22"—that’s his box 22— 

“...configured to process computer image file 
created by the above-mentioned devices.” That’s 
the definite of 22. Now we...so it’s a processing 
device, right?  

 
Utley:  Right. 
 
Boehm:  It processes...right, okay. “Computer 22 may be a 

personal computer, a laptop computer, a mini-
computer, a microprocessor, mainframe 
computer...” He’s going bonkers here...”a network 
computer...” 

 
Bernstein: That’s good. A set-top box? 
 
Boehm:  Yeah, we can throw “a set-top box” in there. 
 
Bernstein: You want these words. 
 
Boehm:  A toaster in there if you want! 
 
Bernstein: Yeah, a toaster with a display. 
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Boehm:  Right, and a processor.  
 
Armstrong: The following sentence kind of wraps it all up or 

anything Doug has. 
 
Boehm:  Okay, so where am I putting set-top box? 
 
Bernstein: Under... 
 
Armstrong: After one of those things...after... 
 
Boehm:  But we haven’t shown NTD yet. 
 
Bernstein: Yeah, but set-top box should be TV, too. Well, a 

set-top box plays through a TV...well, no, it 
doesn’t have to. 

 
Armstrong: Let’s put set-top box after server computer... 
 
Bernstein: And TV...or TV. 
 
Utley:  You said set-top box goes between... 
 
Armstrong: The TV. 
 
Bernstein: Or if it does what you said and the TV comes... 
 
Utley:  But we have to take care of the case where it’s 

built into the... 
 
Bernstein: Right. TV. 
 
Utley:  But then you depend on the CPU, the read-only 

memory, the RAM. 
 
Armstrong: Does all that need to be in the TV? 
Utley:  Yeah. 
 
Armstrong: Okay. 
 
Boehm:  My question is if you define computer, 22, as the 

thing...oh, my gosh, 22 isn’t the user’s...is 
this... 

 
Bernstein: No, isn’t that our computer? 
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Boehm:  This is our computer. 26 is the user’s computer 

and display and set-top box...I mean, 28 and 30, 
that’s what I was thinking about. Where it says 
later in the next page, and say, if you look at 
the figure 1, 28 and 30, could be combined to be 
a set-top box or a TV or you name it. 

 
Utley:  Yeah, user computer.  
 
Boehm:  Or a toaster with a display. 
 
Utley:  Right. 
 
Boehm:  The point is, what is computer 22? That’s the one 

that puts it on the Internet. That’s your server.  
 
Utley:  Right. 
 
Boehm:  So you don’t put the set-tops...  
 
Utley:  That’s the one that processes the source image. 

It creates the file. 
 
Boehm:  It’s the digital image file. 
 
Utley:  And it may be the server. 
 
Boehm:  It may be the server, but no matter what, it 

would be a computer. To put it on a hard drive or 
to put it on a CD ROM, right?  

 
Utley:  Right. 
 
Boehm:  That’s what we’re getting at here. It’s the 

processor. It’s the encoder, isn’t it? 
 
Utley:  Yes. 
 
Bernstein: Yes.  
 
Boehm:  So could it be a personal computer? Sure. It 

could be any of these he’s got. 
 
Bernstein: Yep. 
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Boehm:  So, he’s correct so far without changing.  
 
Bernstein: Right. 
 
Boehm:  “Computer 22 includes a CPU, a ROM, a RAM, a 

display device, input device...” I would...he’s 
defining it there. I would say, “...typically 
includes.” 

 
Bernstein: Yeah. 
 
Boehm:  Because it may be missing one of those. 
 
Bernstein: Yeah, absolutely.  
 
Boehm:  “...typically includes...” blah, blah, blah. 

Good. “... computer. It may also include any 
other hardware device...” 

 
Bernstein: That covers it all. 
 
Utley:  I’ve got to go back to page 7, because we made a 

change I don’t think we should have. 
 
Boehm:  I’m still on 7. 
 
Utley:  Okay. Line 17. “Computer” is correct—we shouldn’t 

put “user” there. 
 
Boehm:  You’re absolutely right, but I can’t call it 

computer 22 yet.  
 
Utley:  You’re defining the processing unit.  
 
Boehm:  But the whole point of the paragraph is to say 

print film versus digital, and this print film is 
going to be enlarged and scanned. Alternatively, 
digital file is provided directly without first 
creating a print image. It doesn’t matter where 
it’s housed. 

 
Utley:  Right, just say that. 
 
Bernstein: Let me ask you this. Did you ever create a case 

where the analog camera takes the pictures 
according to the right specs and puts them on the 

 76



film that way, or would you have to use larger 
film format? 

 
Utley:  No, you can’t. 
 
Bernstein: We can’t go that way? 
 
Utley:  Well, but we do that with 4x5s and fill. 
 
Bernstein: But it’s still 4x5? 
 
Utley:  Right.  
 
Bernstein: When you’ve shot the picture, it’s 4x5. You can’t 

tell the camera to shoot this 10 times bigger? 
 
Utley:  No, but what you do is you scan it at different 

density. 
 
Bernstein: And that gets it the bigger... 
 
Utley:  That creates the... 
 
Bernstein: That’s where I’m probably getting confused on 

this digital image thing. Yeah.  
 
Armstrong: What if you just moved....what if you left line 

16 and 17 alone and just moved the whole 
paragraph, beginning with line 21, in front of 
that, where you defined computer 22 before it’s 
used in that sentence in line 17? 

 
Boehm:  Because it doesn’t really flow there. What you’re 

trying to do in that paragraph, he’s says, “If 
the images obtained are digital...,” he’s 
describing the printing device 20 there, and that 
has to be described...20 has to go before 22. 
That’s where he’s introducing what 20 is. 

 
Armstrong: Yeah, although with line 15, the sentence 

starting with “alternatively,” that actually does 
not talk about printing. 

 
Boehm:  Let me read it again. I think you’re right. 

“...if the image is obtained with a digital 
camera, a print image may first be obtained...” 
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Armstrong: What he’s saying, you took a digital picture and 

you want to print it and then enlarge it. 
 
Boehm:  Yeah, he sends it to a printer, 20. “In this 

manner, print image can then be enlarged and 
scanned.” 

 
Bernstein: Right. So even though you don’t have to... 
 
<End Side 2, Tape 1; begin Side 1, Tape 2> 
 
Bernstein: Tape 2, Patent Meeting, Docket 57103-120. Let’s 

start on page 12. 
 
Boehm:  Wherever you want to. 
 
Armstrong: And I think a lot of this is going to be totally 

fixed up by this change that Brian’s made, or 
this correction that he’s made, but I just want 
to be certain of it. 

 
Boehm:  And I’m a lot colder on that, guys, than Steve 

was, so just do a dump on me, make me the 
corrections, and I’ll just do it kind of cold 
without analyzing it; and then when I read it 
again tonight, I’ll see if I can... 

 
Armstrong: Okay, the first thing Brian, I just wanted to 

make sure what you meant here. You want that to 
be VWW? 

 
Utley:  No, VIH. 
 
Armstrong: Or VWH?  
 
Utley:  It can be either one, but I want it to be BIH. 
 
Armstrong: Okay, well then let’s talk about it because then 

what we’re doing in the first line of this page, 
we’re saying, “The viewing image height and 
viewing image width within the viewing window can 
be determined by comparing the source and the 
aspect ratio of the viewing window application.” 
So the unknowns are the height and the width of 
the viewing window. 
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Bernstein: Viewing image window. 
 
Utley:  Why should you add aspect ratio? What it says if 

you compare the aspect ratios—you know what those 
are— 

 
Armstrong: For the source and the viewing window. 
 
Utley:  Right. If you know what the aspect ratios are, 

you all you need to know is determine whether you 
are going to use VWH as the basis or whether it’s 
going to be VWW. 

 
Armstrong: Okay, so let’s just say in the first that the 

source image aspect ratio is greater than the 
viewing window aspect ratio. 

 
Utley:  Right. 
 
Armstrong: Then we’re going to set the viewing image height 

equal to the viewing window height. 
 
Utley:  Right. 
 
Armstrong: And then the next line, in order to get the 

viewing image width, we need to divide the 
viewing image height, which we don’t know. 

 
Utley:  We do know. 
 
Armstrong: Okay, tell me. 
 
Utley:  That it’s equal to VW and VWH. 
 
Armstrong: Oh, okay. So we’re really saying the same thing? 
 
Utley:  Yeah. 
 
Armstrong: Right, we’re saying the same thing. 
 
Utley:  Yeah, but this is mathematically correct. 
 
Armstrong: Okay, so we are saying the same thing. 
 
Boehm:  How about grammatically, Brian? 
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Utley:  Pardon? 
 
Boehm:  But I’m partially kidding on that, but when you 

use the phrase “target image size,” go to...well, 
you don’t have... 

 
Utley:  Let’s come down... 
 
Armstrong: Let’s come down. Let’s say if that’s false. 
 
Boehm:  My question is the language. You say on line 23, 

24...”a target image size TIS has a TIW and a 
TIH.” Does that make sense to call the window a 
TIS or a VWS for size? It’s the same concept—
width times height equals something. You want to 
call it area? That’s even clearer. 

 
Utley:  Yeah, size and area are interchangeable. 
 
Boehm:  Well, maybe we should say that the target image 

area—TIA. “Having a target image width times the 
height...” That’s beautiful. 

 
Utley:  They’re interchangeable, so it’ll work either 

way. 
 
Boehm:  Okay.  
 
Armstrong: Let’s just continue. 
 
Utley:  Let’s say we’re defining size as area, size is 

total number of pixels, which is area. 
 
Boehm:  My only question would be can I make the...at the 

top of page 12 where you said, “...the viewing 
image height, gauge, and viewing image width 
(VIW) within the viewing window area...” VWA? 

 
Bernstein: Yes, that would be very clear. 
 
Boehm:  Yeah. You’re also consistent with the target 

image area, but am I doing the wrong thing here, 
Brian, because you used VW earlier. Are you using 
it consistently? 
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Utley:  Yeah. 
 
Armstrong: Yeah. 
 
Utley:  Yeah, it’s consistent.  
 
Armstrong: See, just continuing with my thought pattern in 

the [us?] statement, I would just reverse the 
order of these and put VIW. 

 
Utley:  It’s right there. 
 
Armstrong: Okay, okay. 
 
Utley:  So if you pick it up off the computer copies that 

I sent, it’s correct. 
 
Boehm:  Oh, okay. Is that what he did? Just plugged it 

in? 
 
Utley:  Yeah, this is what I sent him last Thursday.  
Boehm:  I see. 
 
Utley:  I had written it. This is where it was 

transcribed. 
 
Boehm:  Okay, well clue me in where this started, Brian. 
 
Utley:  So you go down to... 
 
Boehm:  Is this page 11 on your sheet, or not? 
 
Utley:  Page 1 on the aging process. 
 
Boehm:  We’re at page 11 of the text. The formula starts 

on figure 7. 
 
Bernstein: Yeah, you’ve got to go back to 11 and start him 

at figure 7.  
 
Boehm:  Yeah, start me off here so I don’t blow this. 
 
Bernstein: Right, he wants to get every term. 
 
Utley:  Oh, okay. On page 11, we define the aspect ratio. 
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Boehm:  Right, which is on page 1 of your new... 
 
Utley:  Right, got it. 
 
Boehm:  Okay, that’s what I wasn’t sure. Brian, you still 

want me to use his text because it looks like... 
 
Utley:  Yeah, his text is fine. 
 
Boehm:  Yeah, it looks like he added words to your... 
 
Utley:  Yeah, no, he expanded... 
 
Boehm:  He expanded to make it readable. 
 
Utley:  Right.  
 
Boehm:  I see what you’re saying. But the formulas, let’s 

go through each one of the formulas and make sure 
they’re correct, right? 

 
Armstrong: That’s what I’d like to do now before I run out 

of time. Brian, down in...you’re on 12? 
 
Utley:  Yeah, right. 
 
Armstrong: On 12 when we, after line 25, when we start talk 

about these equations, the statement here I don’t 
see as being expressed right. Now I could be 
wrong, but the TIS = the TIW times the TIH, 
agreed; but that also equals VIS times the 
magnification factor. 

 
Utley:  That’s correct. 
 
Armstrong: When I re-do this formula, I understand that the 

magnification factor is VIS/TIS. 
 
Utley:  No. Not true. The magnification factor is 

TIS/VIS. 
 
Armstrong: Actually I had it the other way–VIS/TIS.  
 
Utley:  TIS/VIS. 
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Armstrong: It’s the ratio of the viewing image to the target 
image?  

 
Utley:  Right. 
 
Armstrong: So it would be VIS/TIS. 
 
Utley:  What’s the ratio? 
 
Armstrong: It’s got to be one over the other, so we express 

it right.  
 
Utley:  It’s the TIS divided by the VIS. 
 
Armstrong: Okay, let’s go to line 19. Then this is stated 

wrong: “The magnification factor is defined as 
the ratio of the viewing image to the target 
image.” So that needs to be reversed. 

 
Boehm:  Right, but that’s word for word what you had on 

top of page... 
 
Armstrong: So it’s defined as the ratio of the target image 

to the viewing image. Okay, so those need to be 
reversed, in which case we’ve got TIS/VIS = MF. 
If I’m solving for TS, I’ve got TS = VIS * MF. 
Now you’re right. So down below is fine. 

 
Boehm:  Yeah, because the target is going to generally 

greater than the viewing image window. 
 
Bernstein: Yeah, I just couldn’t reconcile the formulas 

because of that transposition, that’s all. 
Boehm:  Brian, what are you ratioing? The size? The area? 
 
Utley:  You’re ratioing the area. 
 
Boehm:  The area. 
 
Armstrong: And I like that clarification because it’s... 
 
Boehm:  Didn’t we way it’s the ratio of the areas, or 

of...you mean the ratio of the viewing image area 
to the target image area? 
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Utley:  Yeah, because when you magnify, you magnify an 
area. Magnification [is an aerial?] a function. 

 
Boehm:  Excellent. 
 
Armstrong: So height time width is area, which would be good 

every time we referred to target image or viewing 
image, we called it viewing image area or target 
image area. 

 
Utley:  Yeah. The only reason why I picked size instead 

of area is because we talk about aspect ratio, 
and you begin to use the A...the A shows up in a 
number of different forms, and therefore I didn’t 
want to confuse you with A in one being A, aspect 
ration, being the same as A in area. That’s the 
reason why I did that. 

 
Armstrong: Okay.  
 
Utley:  But we understand that area and size are 

synonymous.  
 
Boehm:  Let’s just get rid of the A in aspects and make 

it SIR. That solves your problem, and then 
everything else is also... 

 
Armstrong: That’s right. 
 
Boehm:  ...three digits, right? 
 
Utley:  That’s okay because that would define aspect 

ratio as R. 
 
Utley:  Yeah, that’s fine. 
 
Armstrong: And it goes on line 4 as well. 
 
Utley:  Yeah, all the way through.  
Armstrong: Again, Doug, just in the interest of time, I 

think what I’d like to do is apply the semantic 
changes to the text after we’ve made sure that 
some of my math questions...that Brian and I are 
on the same page before I have to leave.  
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Boehm:  And I’m not even sure we’ll have to do that 
because I have to go through it when I do the 
edits here, and I will do the same thing that you 
are doing and make sure it makes sense. 

 
Armstrong: Okay. On the top of page 13, then, what I was 

able to determine from this and confirm with 
Brian is that the source image aspect ratio is 
equal to the target image aspect ratio. The 
question is was this intended because, and we 
started to have this conversation, is that we may 
not have...we may crop photographs, we may want 
to stretch a photograph... 

 
Utley:  Let me explain how that works. First of all, in 

the image sizing program, you have the ability to 
change the size of the source image from a 
standard image. In other words, if you are 
cropping, you can specify the crop, and it will 
give you the right dimensions and it will fit it 
into the viewing window. So a cropped image... 

 
Armstrong: But it lost data. When you crop, don’t you cut 

away a piece of data? 
 
Utley:  It’s before you get data. It’s while it’s still 

an image.  
 
Armstrong: So it just smushes it in right? 
 
Utley:  Yeah. It puts it into the viewing window 

properly. So you can specify a cropped image 
source without any problem. But the case that 
isn’t covered yet...there are two cases that 
aren’t covered yet. One is where you digitally 
crop an image, okay, which you can do. You can 
get there, but you have to know how to get there. 
The second is, we have not covered the case of 
the panorama or stitch images.  

 
Bernstein: But it’s all one image in the end.  
 
Utley:  I know, but we want to cover the case of the 

dimensions because it assumes that you always fit 
the image into the viewing window, but in the 
case of stitched images, you don’t.  
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Bernstein: Why? 
 
Utley:  You let the... 
 
Armstrong: The image flows beyond it. 
 
Utley:  The image flows beyond the edges of the viewing 

window.  
 
Armstrong: It does? 
 
Utley:  Yeah. 
 
Armstrong: When you first look at a Hyatt Hotel pool shot, 

you don’t see the whole shot. You see one shot, 
and then you pan around it. So you’re not fitting 
the whole image into the viewing window.  

 
Utley:  Right.  
 
Bernstein: We never were. Prior Art does that. 
 
Boehm:  On a photo you are. 
 
Armstrong: And a Prior Art also gave you the ability to do 

that. 
 
Utley:  Yeah. 
 
Bernstein: But on a MAC standpoint, he’s not creating that 

formula for fitting a panoramic image... 
 
Armstrong: Into a viewing window because you don’t do that. 
 
Bernstein: Gotcha. 
 
Boehm:  What do you do in terms of actually doing the 

math, Brian? 
 
Utley:  When I get that built into the image sizing 

program, what it will do is it will size the 
panorama into the viewing window vertically, and 
then it will allow you to pan horizontally across 
the image.  
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Boehm:  Or vice-versa. 
 
Utley:  Theoretically, yes, although we don’t have any 

examples of that. 
 
Boehm:  What happens if you wanted to...well, panning 

bigger, if you want it bigger... 
 
Bernstein: You could do what you’re saying and pan 

vertically and horizontally, we just don’t do it. 
 
Utley:  But if you did that, then what I’m saying is you 

size the image into the viewing window so always 
see one dimension completely until you start 
zooming.  

 
Boehm:  My suggestion is that we don’t...of course, we’re 

not going to worry about that today, we don’t 
have the time to do that. When we get to the end 
of this, then we’ll say, of course, when you 
stitch images together to do pick your pan, you 
would first do the small size, and then whatever. 

 
Utley:  Right. 
 
Boehm:  We’ll just handle it because the point of this 

math is to give us a basis for putting technical 
definitions into the claims if we run into the 
problem that we need it during prosecution.  

 
Utley:  Not only that, but it’s also very helpful when 

we’re talking to...when we’re doing due diligence 
and we’re talking to people about how does it 
work. This is how we sit down with them and say 
here’s how it works. This is not something that’s 
off the seat of the pants. This is something that 
follows a disciplined structure. 

 
Boehm:  Absolutely, and that buys you credibility. 
 
Utley:  Right, and then when we license someone, this is 

part of the documentation. 
 
Boehm:  The biggest thing is is it the best mode? 

Remember, we have to disclose the best mode of 
making and using your invention.  
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Utley:  Yeah, and this is the best mode. 
 
Bernstein: This better than blowing up images.  
 
Armstrong: Let me just further throw into this source image 

aspect ratio equaling the target image aspect 
ratio for a second. I’ve got just an example 
written on the side with those people in a box. 
If we start with the small image here, which is a 
6x8, and we blow it up to an 8x10...that doesn’t 
matter, we end up with a source image that’s 4x5, 
and then we just make the target image 4x5, 
right? 

 
Utley:  Right. 
 
Armstrong: So it’s not that one is...because the little one 

is not the source image, it’s the bigger one 
that’s the source image after we’ve done the 
cropping. 

 
Bernstein: No, that’s the target image.  
 
Armstrong: No, that’s the source image that goes into the 

system. Then we create the target image. 
 
Bernstein: No. 
 
Armstrong: Yeah, this is before it goes in. 
 
Utley:  If the source image is, say, at 8x10, what the 

formula does is tell you how to scan it so that 
you arrive at the right target image. So if you 
go down further, it says, “And, by the way, if 
you follow the program, the program says the 
right scanned density for this is this many 
pixels per inch,” and that will produce you a 
digital image which has a magnification factor... 

 
Armstrong: That’s the next step. I think I know the answer 

to this, but in this example, which of these two 
things is considered the source image? 

 
Utley:  The source image is the 8x6. 
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Armstrong: The target is the 8x10? 
 
Boehm:  We have to define that, guys. 
 
Armstrong: Okay, hold on because we’ve got...let me just 

follow this math. I just want to understand why 
I’m wrong here. In the source image then, we have 
an aspect ratio of 3:4 on an 8x6. 

 
Utley:  Because it’s a portrait. 
 
Armstrong: It’s a landscape. 
 
Utley:  Okay. 
 
Armstrong: This is a picture of my kids on the beach, but I 

want to frame it in a portrait frame, so I’m 
going to go in and I’m going to crop the edges 
and turn it into an 8x10 and blow it up. 

 
Utley:  Where do you crop it? 
 
Armstrong: I’m going to crop it on the scanning program, 

let’s say. I’ve got a print image, and I’m going 
to throw it on the scanner. I’m going to throw 
this on the scanner. I’m going to crop the edges 
of, blow it up to an 8x10. 

 
Utley:  You don’t do that on the scanner. You don’t blow 

it up on the scanner. 
 
Armstrong: Okay, well let’s say then I blow it up on 

a...let’s say I blow it up before I scan it. 
 
Utley:  Right. 
 
Armstrong: And then I crop it. I end up with an 8x10, which 

is an aspect ratio of 4:5. 
 
Utley:  Right. It’s not portrait. 
 
Armstrong: It’s not portrait? 
 
Utley:  Right. 5x4. 
 

 89



Armstrong: Exactly, right, 5x4. I did that backwards. So now 
I’ve got... 

 
Utley:  An aspect ratio of 1.25. 
 
Armstrong: Right, I’ve got a three-quarter aspect ratio for 

what you’re calling my source image.  
 
Utley:  No, you’ve got...I don’t know anything about 

that. All I know is that is this. 
 
Armstrong: This is the source image. That’s why I asked you 

which one was the source. This ends up being the 
source. <Everyone talking at once.> ...the 
original picture... 

 
Utley:  I don’t know anything about that. 
 
Bernstein: Why? 
Utley:  Because what you put in the scanner, the system 

considers to be the source image.  
 
Armstrong: Although there is a step here... 
 
Bernstein: Well, this is what I was putting in the scanner. 
 
Armstrong: There is a potential step here is not a part 

then... 
 
Armstrong: Because then the enlarged image is the source 

image.  
 
Utley:  Right. 
 
Armstrong: Because there’s a step before digitizing that 

says we can take an image of any size, create the 
ultimate source image from that in any dimension 
you’d like via cropping and enlarging, and then 
we will end up with what we are calling in these 
formulas a source image. But we don’t talk about 
this. I don’t know if it’s important, but it’s a 
step that confused me. 

 
Armstrong: Brian’s saying it’s not important. 
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Armstrong: It’s not important to this formula; but what I’m 
wondering if it’s important to our process.  

 
Bernstein: Well, certainly it’s part of the process.  
 
Utley:  Well, no, if you go back through and you 

understand this, what your controllables are, 
what your scan density is, what your aspect ratio 
is, how you fit it into the viewing window, what 
your target size is, and if you know all of that, 
you can determine the trade-off between your 
ultimate source, whatever that be, I know nothing 
about that, and what you put in your system. 

 
Bernstein: I recognize that. I’m one step before that whole 

process, and now we’re taking ourselves outside 
of the math, and then we can table this and you 
guys can talk about it later. You just told me 
that this lower image is the source image.  

 
Utley:  Right. 
 
Bernstein: Yet it’s not what the client gave me. The client 

gave me this picture. Greg Manning gave me a 
baseball card with a whole bunch of header 
information and said take the header out, give me 
just the picture of [Newell] Lowell or whatever 
his name was...just the picture. So, I don’t know 
if we want to include anywhere, if it’s 
important, the step that is our editing of an 
original image before it becomes what we are 
calling a source image. That’s all. And let’s 
leave it there for right now. 

 
Boehm:  That’s the same problem I was confused with, and 

when I look at Brian’s figure to say that the 
target image is surrounding the viewing image, I 
get confused as to what he means by the target 
image.  

 
Utley:  Well, the target image is the file... 
 
Boehm:  What’s the word “target” mean? 
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Utley:  Because what you are doing is you create a 
virtual image into which you zoom and pan. It is 
a virtual image.  

 
Boehm:  Oh, so you’re targeting to the virtual image? 
 
Utley:  Yeah. 
 
Bernstein: Or you’re targeting that big [ ]. 
 
Armstrong: What you’re talk about is semantics, and I had 

the same conceptual problem on my first read, 
understanding the difference between target, 
source, and viewing. 

 
Boehm:  And viewing, yeah. 
 
Armstrong: And that’s something you guys can talk about, and 

that’s just really a global change in semantics 
if you decide to do that. But I’d like to move 
onto the next question I have that’s formula 
driven, and it’s the scan density. 

 
Utley:  Right. It’s not in here, it’s on the image sizing 

program.  
 
Armstrong: This? 
 
Utley:  No, the other one that I have where you put in 

your parameters, and it automatically computes. 
 
Boehm:  You can use an Exel spreadsheet with macros to do 

that with code. We have not written an 
application on that yet.  

 
Bernstein: Well, that should be here. 
 
Armstrong: Yeah, because we reference it. We reference... 
 
Boehm:  You reference the program?  
 
Bernstein: We reference the math. 
 
Armstrong: In line 11, we’re talking about how we determine 

a minimum scan density, and we actually have a 
formula here, which I don’t understand. 
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Utley:  The minimum scan density says that you will scan 

at that DPI or... 
 
Armstrong: That’s height, or is it area? 
 
Utley:  No, it’s scan density. 
 
Armstrong: Okay, let’s look at this formula then. 
 
Boehm:  Where are you? What page? 
 
Armstrong: I’m on page 13, line 13. 
 
Utley:  It’s the ratio of the source image height to the 

target image height. 
 
Armstrong: Just height? There’s no width... 
 
Utley:  No. 
 
Armstrong: ...in there at all? 
 
Utley:  No, because you’ve got a fixed aspect ratio. The 

two aspect ratios are the same, therefore it 
doesn’t matter. And if you try to use area, it’s 
a square function, so it doesn’t give you the 
right answer. 

 
Armstrong: And does this end up giving us the dots-per-inch 

result? 
 
Utley:  Yeah. 
 
Armstrong: So if I’ve got a height, then you’re saying we’re 

expressing the height in terms of pixels? 
Utley:  It can be either in inches or in pixels. 

Typically it’s in inches because when you want 
a...your scan density is when you’re scanning, 
and you’re scanning is in... 

 
Armstrong: Okay, then let’s use an example I put here. If we 

have a source image of an 8x10, and our target 
image is going to be...let’s fix this and call it 
an 80x100 so we keep the same aspect ratio... 
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Utley:  Right. 
 
Armstrong: We then end up with an MSD of the height... 
 
Utley:  Your target’s going to be in pixels.  
 
Armstrong: Okay, well this is what I want to clarify, then, 

because that doesn’t say it. So the target... 
 
Utley:  The target is always defined in pixels. It says 

area in there, but it’s always pixels.  
 
Armstrong: Okay. But we don’t always use the TIH in a 

formula in a pixel form. 
 
Utley:  You always use it in pixel form. 
 
Armstrong: We do? 
 
Utley:  Yeah. That’s the only way it’s ever expressed. 
 
Armstrong: Even up in these formulas and everything? 
 
Utley:  Yeah. 
 
Boehm:  Does it have to be in pixel? Can it be units? 
 
Utley:  No, it has to be pixels.  
 
Armstrong: And the viewing image width is always in pixels? 
 
Utley:  Yep.  
 
Boehm:  Viewing target but not source? 
 
Utley:  Well, the source is whatever medium the source is 

in. If it’s a 4x5 piece of film or an 8x10 
enlargement, or whatever. 

 
Armstrong: Well, let’s follow this through then. So... 
 
Bernstein: Then that’s not a source image. The source image 

is what you create by forming the 4x5. 
 
Armstrong: That’s something we need to clarify. 
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Boehm:  Exactly.  
 
Armstrong: We need to be able to say the target image in 

these formulas...or to calculate them, target 
image heights, widths, and sizes are all... 

 
Utley:  Viewing window is in pixels, height in pixels. 

Okay. Source image generally in inches. I mean, I 
laid that out. 

 
Armstrong: Okay. It wasn’t in this one. But let’s just look 

at this for a second. What would the number of 
pixels be on something like this if I’ve got 
80"x100"? What would 80" be in pixels? 

 
Utley:  That’s probably around 8,000. 
 
Armstrong: 8,000. So we’ve got 8,000 pixels divided by the 

height of the source image is 8, so we have a 
scan density of 1,000. 

 
Utley:  Right. 
 
Armstrong: Okay. That works. Fine. Okay, example 1. Let’s go 

to example 1. Your assumptions, for example, you 
want to change from this sheet to the next, 
Brian? 

 
Utley:  Right. 
 
Boehm:  Are we doing example 1 of the... 
 
Armstrong: On page 13, beginning on line 17. 
 
Boehm:  Are there changes, Brian? 
 
Armstrong: Perhaps. We’re going to go through it. 
 
Utley:  I’ll look at it and see. 
 
Boehm:  Why don’t we just go to the example 1 in your 

new? 
 
Utley:  Okay.  
 
Boehm:  Unless it’s the furthest. 
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Armstrong: It’s not furthest. Okay. So we’ve got a source. 

Everything’s the same here. 320x48 is 400 pixels. 
Viewing image size is equal to 128. Target image 
size is equal to 2560. Good, we’ve got the square 
root in the formula now. The 1789. Target image 
height is 1431. Minimum scan density, I think is 
wrong. 

 
Utley:  No, it’s not.  
 
Armstrong: The minimum scan density is said to be... 
 
Utley:  You multiply the minimum scan density... 
 
Armstrong: Right, but let’s just do the formula. The minimum 

scan density is what? Defined as the target image 
height, which is what? 1431, right? 

 
Utley:  Right. 
 
Armstrong: Okay. You have 1789. 
 
Utley:  Oh, I’m sorry. The target image height...you 

start with the target image width...you can do it 
either way. It’s 1431 is the target image height. 

 
Armstrong: Right. That’s the formula. So in order to use 

your formula, it’s 1431 divided by what? 
 
Utley:  By 4. 
 
Armstrong: Not by 5? 
 
Utley:  No. 
 
Armstrong: Okay, so that’s just a general correction. You 

actually end up with a very similar answer, 
mildly different by only, I think. .75, but it is 
different. Oh, no, you don’t. You get...wait a 
minute. <reading to himself> ... is the target 
image height in example 1...it may just be a 
rounding function... 

 
Utley:  It is. 
 
 96



Armstrong: But as we show the math, we should show it 
consistent with the formula, right?  

 
Utley:  Yeah. What does it say? 
 
Armstrong: 357.75. 
Utley:  Right. Just round it up to 358. There are no such 

things as fractions of pixel settings.  
 
Armstrong: 1789/5 = 357.8, so it’s slightly different, so 

that’s why... 
 
Utley:  It’s not different. You can’t have a fraction of 

a pixel.  
 
Armstrong: Don’t get upset about this. You have an error in 

the way you show this, and all I’m doing is 
pointing out that we can’t have it in the patent 
that way. We have a formula that says it’s height 
divided by...it should be 1431 divided by 4. We 
just went over that on the previous page. That’s 
all I’m saying. Either way, we need to express it 
as 1431...that’s all I’m saying. 

 
Utley:  I see what you’re saying. I understand.  
 
Armstrong: Do you have that, Doug? 
 
Boehm:  No, I’m still trying to figure out... 
 
Armstrong: Okay, look on his new sheet. 
 
Boehm:  Yeah. 
 
Armstrong: The only correction to his new sheet on page 1 is 

the second to the last line. “The minimum scan 
density equals 1431 divided by 4 equals 358.” 
That’s the only change.  

 
Boehm:  Okay.  
 
Armstrong: Now, let’s see...did I have anything on this one? 
 
Boehm:  Good catch, Jim. Thanks. 
 
Bernstein: On 2, I think we have the same file [ ]. 
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Boehm:  What? 
 
Bernstein: We’re best friends for this very reason. I sucked 

in math. 
 
Armstrong: This one’s just the exact same thing on 2 where 

we’re just using the wrong number. We get the 
same answer, but we’re using the wrong number. 
The minimum scan density, second to the last 
line, should be 1431 divided by 4 equals 358. 

Boehm:  Which is the same... 
 
Utley:  It’s the same number. 
 
Boehm:  The same fixes as... 
 
Armstrong: Exactly. Same number, it’s just the equation is 

expressed incorrectly. 
 
Boehm:  It’s the same text...the same change we made to 

example 1. 
 
Armstrong: Exactly, exactly. In the middle of that example 2 

on page 4, there’s a statement that says, “The 
target image size equals the viewing image size 
times twenty.” I can’t find where that 
relationship is defined in a previous example 
where we say that the target image size equals 
the magnification factor times the viewing image 
size. And if it’s not, we need to just put it in 
because it’s obviously right, it’s just not 
stated. 

 
Boehm:  On the top of page 2, when you define 

magnification factor, and you’re saying it’s a 
ratio of the viewing image to the behind-the-
scenes target image, so it’s going to be a less-
than-a-one number. See, we’re getting targets and 
viewing screwed up. The terminology, I think, is 
screwing us up, right? Because weren’t you using 
magnification factors of twenty? That would have 
a viewing image of twenty sizes larger than the 
target image.  

 
Bernstein: That’s what we found last night... 
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Utley:  No, the magnification factor is the...the target 

image size is the viewing image size times the 
magnification factor. 

 
Boehm:  Right, how do you define the magnification 

factor...oh, that’s what...the viewing size... 
 
Armstrong: But in the patent pages, do we have that, Brian, 

somewhere? Because I looked for it, and I 
couldn’t find it. 

 
Boehm:  It’s page 12, the middle, it’s where he defines 

magnification factor, and it’s not where it 
should be. 

 
Armstrong: Right, but I don’t see it there. 
Boehm:  “...ratio of the target...” we’re going to call 

it “...the target image area.” 
 
Utley:  It’s down on the bottom. “The target image size 

is the target image weight times the...” 
“...which is equal to the...” 

 
Armstrong: There it is. “...viewing image size times 

magnification factor.” 
 
Boehm:  Right. 
 
Armstrong: Okay, so that’s the one I had a problem with 

because we inverted those two things, so that 
explains that. That’s fine. Let’s move on. Now, 
did I have anything else on examples? Example 
2...example 2... 

 
Boehm:  One more point. When you say the magnification 

factor, it’s really the maximum desired, isn’t 
it? Magnification factor, Brian? 

 
Utley:  Yeah. 
 
Boehm:  Because magnification factor is any zoom. What 

you’re worried about is the maximum, your 
deepest, right? 

 
Utley:  Right. 
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Boehm:  Okay. So I want to make this MMF for Maximum 

Magnification Factor, okay? 
 
Armstrong: Okay. 
 
Bernstein: Where was that? 
 
Boehm:  I’ll fix it. Don’t worry about it. It’s really 

at... 
 
Utley:  The magnification factor is the maximum 

magnification factor. 
 
Armstrong: Always? 
 
Utley:  Yeah. 
 
Armstrong: What about the minimum? 
 
Utley:  The minimum is 1. 
 
Armstrong: 1 plus something? 
 
Utley:  Right. Now, then, this is what you’re designing 

it to. 
 
Armstrong: Page 5 of Brian’s new thing...page 5, example 3. 

This minimum scanned density, again, I think is 
wrong. We’ve got a target image...what is the 
formula again? I keep forgetting. Target image 
height of 1610, right? 

 
Utley:  Where? 
 
Armstrong: Example 3. 1610 divided by the source image 

height, which is 5. So 1610 divided by 5 is 322. 
So it’s just the expression is consistently just 
reversed. 

 
Boehm:  And you’re on page 5, it’s the minimum scan 

density? 
 
Armstrong: Minimum scan density equals 1610 divided by 5, 

which equals 322. 
 
 100



Boehm:  Okay. 
 
Bernstein: What is that last? “The photos can be any scan 

density greater than 321"? 
 
Utley:  As long as you scan at a higher density than 

that, you will never pixilate. 
 
Armstrong: Since we get to this answer here, that’s his 

conclusion. You have to be at least 322...321. 
 
Bernstein: For that particular example? 
 
Armstrong: Yes. That’s the answer to his equation. 
 
Utley:  What this is telling you is that when you scan 

this image in, you’ve got to do...you’ve got to 
start at least at this density. 

 
Bernstein: To get that result of 20? 
 
Utley:  To get that result. 
 
Bernstein: I finally understand. 
 
Armstrong: Okay, let’s go to page 20 in the patent file. 
 
Boehm:  Okay. 
 
Armstrong: It was...actually, never mind. At the bottom of 

page 20 where I say, “really?” I already talked 
to Brian; I understand completely why that is 
now. 

 
<Difficult to understand; Boehm and Armstrong having a side 
conversation.> 
 
Boehm:  Okay. 
 
Armstrong: And as long as this one has the square root thing 

in it, which I’m sure it does, then we’re fine on 
that example.  

 
Utley:  It does. 
 
Armstrong: Okay.  
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Bernstein: Doug, you’re supposed to be picking up these 

square root issues... 
 
Boehm:  Hey, you guys are supposed to be picking this up. 

Actually, I was hoping you could work closer with 
Steve than the timeframe we had; but I’m taking 
the last pass at it here, so I’m going to try and 
get another pass at it. 

 
Bernstein: Cool. 
 
Boehm:  And I am trying to get another pass at it, and I 

would have done the same number exercise that 
you’ve done for us, Jim. 

 
Utley:  <As an aside to Jim and Eliot.> Can you meet me 

in Philadelphia on Friday morning? 
 
Armstrong: I think so. 
 
Bernstein: This Friday? I don’t know.  
 
Armstrong: Well, I need to check my calendar. 
 
Bernstein: Other than just checking? 
 
Armstrong: Yeah. What time? 
 
Utley:  Can you pick me up at the airport? 
 
Armstrong: Yeah. 
 
<Continued background conversation between Utley and Armstrong.> 
 
Bernstein: Doug, why don’t you make these changes? 
 
Boehm:  Yeah, I will. 
 
Bernstein: Start with this because I think we can pick up 

our changes later, can’t we? 
 
Armstrong: Well, let me give you a few more that I wasn’t 

real sure about. 
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Boehm:  Well, what’s the...what do you think is the 
extent? If we go through page by page, you’re 
right, it’s going to be forever. 

 
Bernstein: No, I just want to go through my comments real 

quick. If Brian has any additional, that’s fine.  
 
Boehm:  Okay, and remember we can change the wording of 

the claim as long as it’s recorded. 
 
Bernstein: No, no, this is the body. These are minor fixes. 
 
<Everyone talking at once. Shuffling as Armstrong leaves the 
room.>  
 
Boehm:  Thanks, Jim, for leaving. 
 
Utley:  <Chuckles.> He’s going to catch a plane. 
 
Boehm:  Hope you had better luck than I did. 
 
Utley:  Yeah, really, and the weather here right now is 

pretty bad. 
 
Boehm:  Yeah, that’s what it was yesterday. 
 
Utley:  Where did you get stranded? 
 
Boehm:  It’s a long story. Is now a good time? 
 
Utley:  How long is it going to take?  
 
Boehm:  What happened was I left about 6:00. Everybody 

said it’s no problem to catch the 7:25. There was 
a terrific traffic jam just north of the airport, 
bumper to bumper for miles, and it got to be 7:10 
before I was at the airport. I was flying around 
lost, trying to find the Avis. Got to the bus at 
7:15. Yelled at the driver and said, “I’ve got a 
7:25 flight. Can we do it?” He goes, “I don’t 
know!” So we got in and tried it. They dropped me 
off at the United gate. And I dropped up the Avis 
car without filling it with gas, you know, just 
get my butt over there. I get up to the drop-off, 
and thinking, oh, I gotta run, and so I run like 
crazy to get to the get and find out different. 
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There’s a whole bunch of people standing there, 
you don’t have to run. It’s been delayed. So my 
flight out of Ft. Lauderdale to Chicago was 
delayed first of all for storms, and then 
mechanical problems. I got switched all over the 
place. 7:30, 8:30, 9:30, and you wonder what’s 
going on. Half the people bail out and go to 
Miami and fly out of there, and they keep saying, 
oh, we don’t know when it’s coming. I’m thinking, 
oh, crap, I’m going to miss my 10:30 connection 
in Chicago to go to Milwaukee, so I called and 
found that there was a bus. There was an 11:30 
bus, and I thought, hey, I’m gonna make this, no 
problem. The stupid plane didn’t leave until 
10:00, got in Chicago at 12:30, missed the bus, 
missed the only connection out to Milwaukee. I’m 
thinking the next one’s 8:00 in the morning, I’ll 
just go get a hotel, and it should be on the 
airline, right? Because they made me miss my 
connection. So I stood in line 45 minutes with 
other people who had missed their connections to 
try and get the hotel or the baggage lost or some 
damn thing. Here it is 1:15, 1:30, and they 
say...and this guy in line behind me, he’s in 
line for the second time because they sent him in 
a cab off to a suburban hotel—not the Hotel 
Hilton, no way—some suburban hotel—sent him out 
there, he got there and there was no room, so 
they brought him back, and now he’s in line 
again! Talk about getting doubly screwed. Anyway, 
I get up to the counter, and she says, well, we 
can send you out to Arlington Heights—and I know 
the area, I grew up around there—a hotel, and 
we’ve got to get you a cab, and we’ll bring you 
back, and we’ll pay for the hotel. And I’m 
saying, when’s my flight? 8:15. I’ve got to be in 
there by 7:30. You’re going to get me out there, 
and I would have gotten maybe three hours of 
sleep. It was just ridiculous. So I said, what 
are my other options? I’m pissed. So she turns 
around and grabs a pillow and a blanket and says 
here’s your other option.  Everybody is kind of 
fuming, but we’re all taking it with a grain of 
salt. The guy next to me says, oh, you get the 
Hotel O’Hare, and you’re headed over to Gate B-
20? That’s Suite B-20!  
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Bernstein: And it is. I’ve done that so many times. Slept 

there many a night. Slept on my bag.  
 
Boehm:  I got in here this morning, landed at 9:00, and 

drove to work at 9:30. I haven’t been home. 
 
Utley:  And you are feeling the same. 
 
Boehm:  Oh, yeah, really crunchy! 
 
Bernstein: Okay, let me whip through this real quick. Skip 

the comment on top of page 9. On the bottom of 9, 
why can’t these images from videos be put back 
into video format and then zoomed on? Why can’t 
you take the images you captured in video, 
enhance them, and then put the 29-per-second back 
in, thereby have zoomable video? And panable? You 
can because a video is simply 29 images. So if 
we’ve captured the ability to do this on an 
image, we can create video by creating a series 
of 29 images per second. 

 
Boehm:  Okay.  
 
Bernstein: It can be easily done. Here’s the change. On line 

21, just add: “A single or all captured frames 
from the video camera may be further processed as 
a digital image, and then reassembled back to 
video.” Take all the frames, do... 

 
Utley:  What are you going to do with it? 
 
Bernstein: You’re going to enlarge them, however you do that 

once you capture them. If you were just printing 
them, you could print the images, enlarge them, 
put them in a viewing window, and run that video 
through there and let somebody zoom in.  

 
Utley:  How do you run the video through a viewing 

window?  
 
Bernstein: Doesn’t the video have its own viewing window? 
 
Utley:  You run it through a player. 
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Bernstein: And the player has a viewing window.  
 
Utley:  And the player has a viewing window. 
 
Bernstein: Now, if the image is bigger than the viewing 

window, you’ll be able to...if the picture is 
bigger than the set viewing image, you’ll still 
be able to... 

 
Utley:  The picture will still be in the standard frame 

size of 320x240. 
 
Bernstein: They’ll be in a frame size, but the picture will 

be much bigger than 320x240. 
 
Utley:  No, the picture can’t be bigger than the frame 

size.  
 
Bernstein: On a video? Why? 
 
Utley:  Because that’s what you cover. 
 
Bernstein: I see what you’re saying. But would you be able 

to take a 20...no...and play them through...okay, 
scratch it. 

 
Boehm:   All this stuff at the bottom of the page? 
 
Bernstein: No, left side. 
 
Boehm:  Just the left side? 
 
Bernstein: And then still make the change on 21: “A single 

or all captured frames from the video camera may 
be further processed.” 

 
Boehm:  But we’re only talking a single frame is 

processed as a digital image.  
 
Bernstein: So it won’t matter if you do it multiple? 
 
Boehm:  Yeah, but you’re doing single, multiple times. 
 
Bernstein: Yes, okay, fine. 
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Boehm:  Maybe we should say...no, single is fine. I 
think... 

 
Bernstein: Is a scanning a digital enlarger to me? To my 

thinking? 
 
Utley:  Yes. 
 
Bernstein: I just don’t understand why? 
 
Utley:  Yeah, it’s a digital...well, yeah, the way it is 

is you change the scan density. That will give 
the effect of the enlargement. 

 
Boehm:  Is that said here, Brian? 
 
Utley:  Yeah.  
 
Boehm:  Does that say that in here? That changing the 

scan density is effectively enlarging it? 
 
Utley:  It’s enlarging it because you’re increasing the 

number of files. 
 
Bernstein: What you said, sir, because it confuses me! 
 
Boehm:  And not only that, we may need it. If we’re 

practicing that...are we practicing that? 
 
Utley:  That was the whole point of going through the 

magnification factor and creating a scan density 
because you’ve got to create a picture large 
enough to be what you want it to be as a target 
image.  

 
Boehm:  Never mind!  
 
Bernstein: Okay, but you see it now, right? 
 
Boehm:  Yeah, absolutely. I just didn’t... 
 
Bernstein: And to me, who doesn’t understand the math of all 

that, it seems very strange that you can take a 
digital image and it’s achieved everything by 
blowing up... 
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Utley:  Optically. 
 
Bernstein: ...optically. And then you’re still putting it in 

the frame and framing it right until it works in 
a zoom environment. If I could understand the 
math, I’d understand that. I understand the 
theory. 

 
Boehm:  Brian, I know what I’m talking about. 
 
Utley:  I never questioned that! <Laughter> 
 
Boehm:  I do, all the time! No, when I’m thinking 

enlarging, I’m thinking of analog development 
enlarging. 

 
Utley:  Optically. 
 
Boehm:  Optically enlarging, not digitally enlarging. Are 

you digitally enlarging the photo when you up the 
scan density? No. 

 
Utley:  Let me give you the ... 
 
Boehm:  You’re upping the scan density. 
 
Utley:  Yeah. If you enlarge a photograph, you can set it 

at a lower scan density than if you don’t, then 
you have to scan at the high density to get the 
same result. 

 
Boehm:  Exactly. That’s why I don’t think that a scanner 

is technically an enlarger. 
 
Utley:  It performs a function. Because it has a variable 

scan density... 
 
Boehm:  Yeah. 
 
Utley:  Enlarging is better [in] the size of the file 

that is produced. And the size of the file is 
proportional to the size of the image.  

 
Bernstein: Oh, I see. I see it! It has to be. It effectively 

does the same thing.  
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Boehm:  Yeah, I guess the scanner can do enlarging, yeah. 
 
Utley:  It can produce two different-sized files based on 

the same photograph being scanned at two 
different densities. 

 
Bernstein: Which is two different sizes. You see, the brain 

doesn’t think that. You just think 600 versus 900 
just means more dots or something. Period. It 
doesn’t mean that you have more area. 

 
Utley:  That’s right. 
 
Bernstein: But is it? 
 
Utley:  When you have more area, you scan at a lower 

density. You scan at 200 DPI versus 600 DPI. 
 
Bernstein: But what if there’s no scan, no density...the 

camera does that? 
 
Utley:  Then it’s fixed by what the camera does. 
 
Bernstein: Can you set the camera to be the enlarger? 
 
Utley:  No, you have very little control over that. When 

you go through the digital example, that’s what 
happens.  

 
Bernstein: What? 
 
Utley:  You say, well, I got this digital picture, and I 

want to get a 20-times magnification, and you go 
through the math and it says “stop!” You can’t 
get 20 times; you can only get 11.1 times. 

 
Bernstein: Why?  
 
Utley:  Because you can’t get more pixels in the target 

image than you’ve got in the source. 
 
Bernstein: So how do you achieve 20 times? 
 
Utley:  You have to have better digital equipment.  
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Bernstein: Okay, so you can buy a better digital camera that 
gives you more [pells?] for the shot? 

 
Utley:  Right. 
 
Bernstein: And as that comes due, that’s going to give us 

greater magnification. 
 
Boehm:  Brian, if you took a normal enlargement on a 

photo, you will keep enlarging until you get the 
grain level of the photo. 

 
Utley:  Right. 
 
Boehm:  On a scanner, you won’t keep enlarging...I mean, 

you’re going to hit the grain level of the photo, 
but it’s going to be limited by the scanner. 

 
Utley:  Well, yes, there are some limitations. For 

instance, ... 
 
Boehm:  An optical one is never limited by the optics, 

right? 
 
Utley:  Yes, optics have limitations.  
 
Boehm:  Okay, but way far... 
Utley:  But what happens is the scanner can’t put detail 

into a picture where it isn’t in the picture. So 
you can take a snapshot, for instance, and try to 
scan it at 1000 DPI, but it won’t look any better 
than if it was scanned at 150 DPI because that’s 
all the information there is on the image that 
you can resolve. In other words, you have been 
destroyed by the processes that printed it. But 
if you take a transparency—the original source 
transparency, whether it be a positive or a 
negative—you can scan that at a very high 
density, and you can get every bit of information 
that there is to be obtained by increasing the 
scan density assuming that you have a scanner 
that is capable of that. 

 
Boehm:  Yeah, with no limitations. Yeah, you’re right. 
 
Bernstein: So, should we say all of that? 
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Boehm:  The math is saying it, you just have to sit back 

and think about it. 
 
Bernstein: Okay, that’s good. 
 
Boehm:  But you’re right, it would be a good thing to 

say. If you could... 
 
Utley:  That’s why the math is there. 
 
Boehm:  But Brian, if you could say that in English, it 

would be even better. If, after we cut the phone 
call, if you wanted to jot a note... 

 
Utley:  My brain doesn’t work very well in English. 

<Laughter> 
 
Bernstein: Do you want English American or English British? 

Let’s define that. Let’s go right here and define 
that because that is important.  

 
Boehm:  Okay, so what we’re saying is that by increasing 

the scan density, it effectively...well, first of 
all, what is it actually doing? It’s more data or 
pixels per image which lets you magnify deeper or 
more... 

 
Utley:  Let’s back it up. What we want is a large 

enough...our objective is to get a large enough 
digital image file to permit the zooming and 
panning at the desired magnification to take 
place. There are two ways to obtain that size 
file. One is by enlarging photographically and 
scanning at a relatively low density, or by that 
the source image is of sufficient precision to 
scan at a high density to create the same size 
file. 

 
Boehm:  But, wait, you don’t scan, if it’s digital. If 

you have a digital, you’re not... 
 
Bernstein: Wow, you see, you’ve got to clarify two things: 

scanning and digitally shooting the photograph 
with the right specs.  
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Utley:  When you scan, you create a digital file. 
Alternatively, you have a digital camera which 
gives you a fixed file size.  

 
Bernstein: Although later in the future, you should be able 

to do inside the digital camera what you’re doing 
with the scanner, and create, when you get a good 
enough [pell] count, so to speak, right? 

 
Boehm:  But it’s technically not scanning, it’s the 

digital files coming directly from the camera is 
what he was trying to get across. 

 
Bernstein: But it’s creating a size. 
 
Boehm:  What? 
 
Utley:  The end result is to have a file which is 

sufficiently large...the file of an image when 
expressed in [pells?] has a large enough area to 
allow you to zoom into the image and obtain the 
desired level of magnification. 

 
Boehm:  Without pixelating. 
 
Utley:  Without pixelating.  
 
Boehm:  Okay, that makes perfect sense. Now, when we were 

talking about a scanner being essentially an 
enlarger, if you...you see, when I think of a 
scanner, I think of analog to digital. It’s 
taking optical and digitizing it. It’s doing the 
capturing.  

 
Bernstein: Right, but... 
 
Boehm:  On a digital camera, the [CCD] is doing the 

capturing. 
 
Utley:  Which is an array. 
 
Boehm:  Which is a scanner. I see what you’re saying. 
 
Utley:  Right. It is a scanner. Now, the... 
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Boehm:  The scan density number you’re spitting out for 
your HP scanner or for to go buy a new proper... 

 
Utley:  No, you can control the scan density of a 

scanner. You can determine what your scan ratio 
is. 

 
Boehm:  Of a scanner? 
 
Utley:  Yes. 
 
Boehm:  But not of a digital camera yet. 
 
Utley:  No.  
 
Bernstein: Sure. You can go from 300 DPI to 600 DPI. 
 
Utley:  Not on digital cameras. 
 
Bernstein: Sure. On my digital camera, I can set it to 300 

for low resolution, to high of 600. 
 
Utley:  Yeah, but when you do that, you’re getting a 

.JPG. 
 
Bernstein: Right. Or bitmap. 
 
Utley:  It doesn’t give you both bitmaps. I think it only 

gives you one bitmap, which is your maximum 
density.  

 
Bernstein: Well, the highest, 600, is a bit map; the other 

one is... 
 
Utley:  Right. The other one is a .JPG. That’s right. 

That’s absolutely right. But there’s only one 
bitmap. You can only go to one bitmap size now. 
Even the new Nikon 990, it only gives you one 
size bitmap. 

 
Bernstein: It does?... 
 
<End Side 1, Tape 2; begin Side 2, Tape 2.> 
 
Utley:  You said in the compression step, there are a 

number of options that you have to tailor the 
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compression process. You can give the compressor 
a target for how much compression you want. You 
can also specify to the compression program the 
size of the compressed image, and that’s 
important because what you do with the image 
sizing program, the image sizing program will 
tell you what the size of the compressed image 
should be to create the target image. Therefore, 
you instruct the compressor to create a 
compressed image of that size. Remember you had a 
minimum scan density?  

 
Boehm:  Um, hum. 
 
Utley:  Typically, you will scan at a higher density than 

the minimum scan density, maybe 10%, maybe 20%. 
So now you have to take that digital file and 
create a file which is equal to the target image, 
and you do that by telling the compression 
program that’s what you want. If you didn’t have 
a compression program, then you would try to scan 
as close to the minimum scan density you could so 
as to not create a bigger target image file than 
you needed. 

 
Bernstein: Okay, now, I didn’t totally understand that. He 

then says compression serves to preserve image 
resolution. Is that a true statement? 

 
Utley:  Um, hum. 
 
Bernstein: Thereby providing an optimum enhanced digital 

image. Optimal is no compression. 
 
Utley:  Well, it depends on what you mean. 
 
Bernstein: Well, did you see the...17 going to 18? 
 
Utley:  You made the optimizing file size.  
 
Bernstein: But then that needs to be defined here. Do you 

follow that, Doug? 
 
Boehm:  Yeah. 
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Utley:  By optimum, we really mean optimum file size 
here. 

 
Boehm:  Yeah, since the number of pixels is not actually 

reduced. 
 
Bernstein: No, actually if you size it, they are reduced. 
Utley:  If you specify a small number, yes. What you 

really try to do is optimize the file size at the 
appropriate number of pixels.  

 
Boehm:  But the number of pixels changes when you .JPG 

it...I mean, when you compress it or .JPG? 
 
Bernstein: No, when you compress it and resize it. 
 
Utley:  It’s optical.  
 
Bernstein: If you’re compressing by resizing, you’ve lowered 

the pixel count. If you’re compressing 1:1, you 
haven’t. Do you follow? So Brian’s saying you 
might have a large image and the compressor says, 
what do you really need here? Let’s get rid of 
some color. Do you need all this extra size and 
that height and width? And if not, it does all 
that for you. Lowest makes the smallest picture, 
thereby reducing pixel count and providing a 
less-than-optimum enhanced digital image.  

 
Boehm:  Help me figure out what that sentence should say.  
 
Bernstein: I’d strike the whole sentence, to be honest with 

you. 
 
Boehm:  That sounds fine with me. Will we ever need the 

concept that we preserve the number of pixels, at 
least at the 1:1? 

 
Bernstein: No. 
 
Boehm:  Through compression? 
 
Bernstein: No. Compression is optional. Do you know what I 

mean? 
 
Boehm:  Okay, scratch the damn sentence. 
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Bernstein: Yeah, okay. Good. I see that we can explain all 

of this. I would just leave it right after “...be 
set to other compression factors...” 

 
Boehm:  Yes, absolutely. That’s the end of the sentence, 

end of the paragraph.  
 
Bernstein: Exactly. That “64 user interface or control data 

is associated with enhanced digital image file if 
necessary and may already be on the user 
computer.” 

Boehm:  You got it. 
 
Bernstein: It’s still associated, even if it is on his 

computer, so that, in this sense, you might be 
right here, because you still need to associate 
the control data user interface with the picture. 
So that’s true. 

 
Boehm:  So I’ll move your comment down to clarify it 

later. 
 
Bernstein: Okay. And the only other thing is right after you 

say on line 6: “...graphic user interface on 
display upon loading...” Forget “downloading” and 
just put “loading of the image.”  

 
Boehm:  Okay.  
 
Utley:  Doug, I can give you the wording that I used. At 

the bottom of page 17, in place of that last 
sentence which spills over it, I said, “The 
target image dimensions can be set as parameters 
for compression thus ensuring an optimum enhanced 
digital image.” 

 
Bernstein: One more time? 
 
Utley:  “The target image dimensions can be set as 

parameters for compression, thus ensuring an 
optimum enhanced digital image.” 

 
Boehm:  But what are we optimizing? 
 
Utley:  File size here. 
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Boehm:  The file size? 
 
Utley:  We’re getting the maximum image quality and 

minimum file size.  
 
Bernstein: For what we need to achieve. That’s right. That’s 

fine. Because that’s here... 
 
Boehm:  “...thus ensuring optimum quality and file size”? 
 
Bernstein: You’re not ensuring any optimum qualities by 

compressing. You’re actually decreasing quality 
at that point. 

 
Boehm:  That’s right. So, “...thus ensuring an optimum 

compressed file size”? 
Bernstein: Yes. “...compressed file to image size,” right? 
 
Utley:  No, file size.  
 
Bernstein: And that does say it, by the way. Okay. Now, go 

down to line 8: “Image file [ ]. The user 
interface program is associated with the enhanced 
digital image file such that the combined”...take 
“download” out... 

 
Boehm:  Okay. 
 
Bernstein: “...the combined file or files...” 
 
Boehm:  Well, it’s not combined if it’s files. 
 
Bernstein: Well, no, it could be three files, or it could be 

all packaged into the image file someday. We 
don’t know. 

 
Boehm:  Well, I’ve got to define that better when we hit 

the claims because I’m thinking about not...we’re 
claiming that we’re...that the end product is a 
file, an enhanced file, and then we get lost in 
the mucky-muck when we say what we are really 
providing. We’re providing a .JPG and an applet. 
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Bernstein: Well, we don’t have to provide...they just need 
to combine somehow. We don’t need to provide all 
the elements. 

 
Boehm:  Yeah. The ultimate thing that we provide may not 

be a file—an enhanced digital image file—does it 
have to be a file? 

 
Bernstein: An enhanced digital signal? 
 
Boehm:  Data? 
 
Bernstein: Data? 
 
Boehm:  Or signal. 
 
Bernstein: Yeah, okay, so make that global change. That’s 

fine. It doesn’t have to be a file necessarily. 
 
Utley:  No. 
 
Boehm:  Well, it would have to be digital data, though. 
 
Bernstein: Right. 
Boehm:  It doesn’t have to be an analog signal. 
 
Bernstein: Right. That’s true. 
 
Boehm:  So I don’t need the word “signal.” 
 
Bernstein: But you might not have to save it as a file at 

some point in life. 
 
Boehm:  Well, data incorporates if it’s a signal or not 

because the data would be on the signal, right? 
 
Bernstein: Perfect. 
 
Boehm:  So I don’t need signal because I don’t want to go 

analog on people.  
 
Bernstein: No, I understand. “The combined files, like 

computer [ ], will automatically launch the 
graphic user interface..” It doesn’t have to 
automatically, but it can. 
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Boehm:  Okay, “can.” 
 
Bernstein: Right. “...decompress the digital image data and 

display a portion of the digital image data 
within a viewing window having a predetermined 
viewing size.” 

 
Boehm:  Okay. 
 
Bernstein: Correct? Putting in a portion of the data. 
 
Utley:  Actually, when it comes up, it tries to present 

the whole image.  
 
Bernstein: But in those virtual pores. 
 
Utley:  That’s right. 
 
Bernstein: So we want to say “a portion of,” or “the entire 

or a portion thereof.” 
 
Boehm:  “...at least a portion...” 
 
Utley:  “...at least a portion...” 
 
Bernstein: There you go. Okay. Skip now to the next page. 

You’ve got my seamless word there, but I don’t 
want it.  

 
Boehm:  Don’t want seamlessly, huh? 
 
Bernstein: Doug, but you say “...to or from a host 

computer...” on line 11 “...a Web server, Web 
site, or a Web page....” 

 
Boehm:  Um, hum. 
 
Utley:  TV? 
 
Bernstein: I don’t know if you want to throw it in there. 
 
Boehm:  I’m lost where we are in terms of... 
 
Bernstein: Page 19, 11.  
 

 119



Boehm:  We’re at figures 3, describing the flowchart of 
figure 3? 

 
Bernstein: Right. 
 
Boehm:  Which is...oh, great. Is that what that said? Oh, 

it’s not a flowchart, it’s an image...figure 3 is 
an image. <Reading out loud to himself; quickly 
and maybe not completely.> “Referring to figure 
3, an exemplary screen print is this. Once the 
user interface...the resulting image is ready for 
uploading to a network server projection...” 

 
Bernstein: Well, that was not my thing. “...the resulting 

image can be uploaded to a network server...” 
 
Boehm:  That whole thing, Eliot, on that, you kind of 

have to take it with a grain of salt because all 
of the...this is the description of the preferred 
embodiment. 

 
Bernstein: Okay, okay. 
 
Boehm:  It’s like the background. 
 
Bernstein: That’s what we did. That’s fine, that’s fine. 
 
Boehm:  This is really preferred. 
 
Bernstein: I know, you see what I’m doing now? 
 
Boehm:  Yeah, and that’s good because that makes me want 

to support it more so I can broaden the 
claims...go somewhere with the claims. So 
technically, Steve’s correct by saying 
“uploading” because it’s the hit-preferred 
embodiment. 

 
Bernstein: Right.  
 
Boehm:  But I usually say “can be” or “is” or “may be,” 

and he doesn’t like to say “preferably,” but I 
do. It’s just a semantics.  

 
Bernstein: No problem. Go down to line 19, “...and it should 

be the result of a download/upload...” 
 120



 
Boehm:  What’s being... 
 
Bernstein: “...the results of loading the enhanced digital 

image to a user computer...” would be the right 
way to say it. 

 
Boehm:  Yeah. 
 
Bernstein: So take out the “down” and trim it to “loading.” 
 
Boehm:  Yeah. The same thing to the network server. If 

you load it to the computer 22, it’s providing it 
to a network server. I don’t like this loading... 

 
Bernstein: Yeah, I don’t. It’s very tight on us. 
 
Boehm:  Yeah, and it infers uploading and downloading. 
 
Bernstein: I agree. 
 
Boehm:  But, again, he’s right because in the preferred 

embodiment... 
 
Bernstein: That’s fine as long as later we clarify and make 

sure we’re protected on all of these issues. 
 
Boehm:  <Reading out loud to himself.> “...but download 

of the enhanced digital image file to a user 
computer...” 

 
Bernstein: And that’s true in the preferred embodiment... 
 
Boehm:  But that’s for load over the Internet is what he 

means. 
 
Bernstein: What? 
 
Boehm:  He means download off the Internet.  
 
Bernstein: It could be an intranet. It could be... 
 
Boehm:  The network. Off the network is what he means. 
 
Bernstein: Right.  
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Boehm:  But isn’t it a download off the network? Because 
when you put something on a network, you upload 
through the network and download from the 
network. So he’s right, but... 

 
Bernstein: Yeah, you see the issue.  
 
Boehm:  Okay, it doesn’t have to be. I agree. 
 
Bernstein: Okay, and I’ve got that next one covered. Go now 

to page 20. Okay, we’ve got a big problem here. 
“The program loads additional digital image data 
from the enhanced digital file...” Scratch “image 
stored in memory, for example hard drives,” and 
just say, “program loads additional digital image 
data from the enhanced digital file to the 
display viewing window by providing additional 
data from the source to the viewing area 
seamlessly...” or something. Or just make it a 
period after “...display viewing window.” You 
follow me? 

 
Boehm:  Uh, huh.  
 
Bernstein: “...to the user display viewing window.” 
 
Boehm:  “...viewing window.” Period.  
 
Bernstein: Okay, any of that other stuff. Okay. 
 
Boehm:  <Reading out loud to himself.> “...the user 

computer provides the zoom...” Oh, “to provide 
the zoom to view...”?  

 
Bernstein: Excuse me? 
 
Boehm:  Holy smokes. Wow, the paragraph starts out in 

figure 4, which is figure 4, take a look at, 
we’re about ready to zoom or we have zoomed. He 
has, “The user has actuated the zoom buttons to 
zoom in to the digital image data...” 

 
Bernstein: What line are you on? 
 
Boehm:  Page 19 at the bottom. 
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Bernstein: Line what? 
 
Utley:  The bottom part. 
 
Boehm:  Figure 4. “The user has actuated zoom buttons 88 

to zoom into the digital image.” Period. I don’t 
want to say “data,” right? 

 
Bernstein: Right. 
 
Boehm:  “In response, the user interface program, which 

is the applet, loads additional digital image 
data...” Eesh, I don’t like the “loads” because 
that says it might be loading it off the network. 

 
Utley:  Yeah, I don’t either. 
 
Bernstein: “The digital program...” 
 
Boehm:  “Provides”? 
 
Bernstein: Yeah, because it’s providing it from the enhanced 

digital file. 
 
Boehm:  “From the enhanced digital image file...” 
 
Bernstein: Right. “...to a user’s display viewing window.” 
 
Boehm:  And then, “2. Provide a magnified view of the 

digital image” or “zoomed visual...” I don’t like 
the word “zoomed.” 

 
Bernstein: Yeah.  
 
Boehm:  What I would like to say is, “Provided additional 

image data from the enhanced digital image file, 
without...” I want to make the clarification 
there that... 

 
Bernstein: “Without additional ...” 
 
Boehm:  “Without another download from the network”? 
 
Bernstein: No.  
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Boehm:  We may not need it here if it’s there before, but 
that’s my...I may have to... 

 
Bernstein: Put a question mark there because I see it, too. 
 
Utley:  Why can’t you say...why can’t you relate it to 

your resolution: “Provides additional image 
resolution data” because you’re improving, 
increasing the resolution of the image.  

 
Bernstein: As you zoom.  
 
Utley:  As you are zooming.  
 
Bernstein: That’s actually a great way to start the whole 

damn thing! 
 
Boehm:  Now he tells me! 
 
Bernstein: No, but what we’ve been looking to describe, he 

just... 
 
Boehm:  I agree. Steve and I have this battle too because 

you guys weren’t... 
 
Bernstein: Struggling. 
 
Boehm:  Consistent in the terminology either. No, I 

agree. If you’re talking length times...numbers 
of pixels, that is resolution.  

 
Utley:  So you’re providing additional resolution data. 
 
Boehm:  That doesn’t sound right to me, Brian. 
 
Utley:  Well, what you’re doing is is you’re taking a 

portion of the image and you’re expanding it, 
really, with additional pixels. So that’s 
additional resolution data.  

 
Boehm:  Oh, I see. 
 
Bernstein: Right. 
 
Boehm:  What you’re saying is it’s an adjective...it’s 

digital data that has an image encoded with 
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enhanced resolution. What are you providing? 
You’re not providing resolution, you’re providing 
data. 

 
Bernstein: Data evaluation, necessary for the resolution. 
 
Utley:  But it’s pixel-based data.  
 
Boehm:  And since it’s pixel-based data, it will... 
 
Bernstein: Or additional data for higher resolutions. 
 
Boehm:  Yeah, you’re getting warm.  
 
Utley:  See, what’s happening is that, to put it in 

discrete terms, you’re going from a case where 
you have many source pixels per viewing window 
pixel, and you’re reducing that ratio as you zoom 
in. 

 
Boehm:  Right, until you hit the pixelation limit. 
 
Utley:  Until you hit 1:1. 
 
Boehm:  Yeah. Okay, let me see if I can patch that up. 
 
Utley:  That’s why you are providing additional... 
 
Boehm:  We’ve got a lot of clean talking about to do, so 

let’s move on. Line 15 now, page 20. 
 
Utley:  “...greater than two times.” 
 
Boehm:  “...It is important that the digital camera is 

configured to acquire a digital image. In this 
step, the camera is...” I would say, 
“...preferably set to the highest resolution.” 

 
Utley:  I think in principal, that’s what we would 

intuitively do; but essentially, should be 
generalize on that? 

 
Bernstein: Yeah, there’ll be variations on that. 
 
Utley:  Because as technology evolves... 
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Boehm:  Right. You set the camera to acquire at least 
enough pixels to magnify... 

 
Bernstein: For the magnification process. 
 
Boehm:  But if it’s high resolution. 
 
Bernstein: Right, then you get more, even if there’s higher 

resolution available.  
 
Utley:  You see, we don’t have cameras that give us very 

much flexibility here today, but tomorrow we’ll 
have more flexibility. 

 
Boehm:  “...In this step...” it’s possible the camera is 

set to acquire? “...at least enough pixels...” 
Utley:  Well, you notice that the camera [ }. The camera 

has a storage device. It always takes the same 
number of pixels; it’s what it stores that 
counts. 

 
Boehm:  Does a user have any clue of what that is? in 

other words, how would I know that my camera 
would do a magnification of 20 on this file? 

 
Bernstein: You don’t. 
 
Utley:  What it tells you is you create a high-resolution 

picture or a low-resolution picture, and if you 
set it to high, you’ll only get a few pictures 
for whatever your storage medium is. 

 
Bernstein: But I’ll be you later, the camera will come out 

with a dial-in-your-zoom feature. Boom! It’ll 
size it and appropriately.... 

 
Utley:  In fact, they’re already saying if you set it at 

this setting, it’s equal to an 8x10; and if you 
set it to this setting, it’s a 5x7. 

 
Bernstein: Which is doing what we’re doing. 
 
Utley:  That’s already happening.  
 
Bernstein: Right, well catch them, because I doubt it was 

happening in the past. 
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Utley:  It wasn’t. 
 
Bernstein: Right. So it’s new camera technology that might 

be infringing already. Which, you know, I see it 
going in the scanner...all these things. 

 
Utley:  You know, sooner or later, Brian, if what you 

said yesterday was correct, that this is all new, 
the ability to do it, we’ll probably get every 
single facet of imaging that you know have a zoom 
factor. Why wouldn’t you apply it to every facet? 

 
Utley:  Um,hm. 
 
Bernstein: Okay.  
 
Boehm:  We could get tripped up, though, since I’m not an 

expert in the camera art. It might have been done 
on purpose; and if our claim reads on it, ... 

 
Bernstein: Okay, but what if it was done for a different 

purpose, and we have a different purpose? 
 
Boehm:  If our claim reads on what was done, and it 

was... 
 
Bernstein: So it wasn’t done because I mean... 
 
Boehm:  Our camera will already have the capability of 

providing this file, and our claim says 
“providing this file,” we’re in trouble. 

 
Bernstein: So optionally do it. Make it dependent. 
 
Boehm:  My secretary is saying we’ve got to get the 

checks today. 
 
Bernstein: Okay, but definitely cover that because that’s 

what’s going to happen.  
 
Boehm:  In the future to set the camera.  
 
Bernstein: No, it’s happening. According to Brian, it’s 

happening right now as we speak, so definitely 
get it in here. 
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Boehm:  “...set the camera, if possible, to the desired 

magnification or scanned density.” 
 
Bernstein: Correct. “...to create that maximum zoom factor.” 

Okay, claim 1, we dealt with. Now “providing” on 
line 2, we’re going to make this a dependent 
claim now? 

 
Boehm:  I’m sorry, I lost you again. 
 
Bernstein: I’m on page 24, claim 1, third paragraph of it, 

“...providing...” 
 
Boehm:  Did he skip some more mass, Brian? 
 
Utley:  Beg your pardon? 
 
Boehm:  Did he skip some more mass? 
 
Utley:  We just skipped over it. We’ve already done it. 
 
Bernstein: I’ve never had to grade Jim and his math. Nor 

Brian’s. I’ve got to tell you, I’m very impressed 
with Brian’s whole grasp of the situation of the 
math here. 

 
Boehm:  Oh, the analysis is great. 
 
Bernstein: It’s incredible. It helps me understand it. 
 
Boehm:  Are we on 22, Eliot. 
 
Bernstein: We’re on 24. 
 
Boehm:  On 22, do we not worry about...oh, these aren’t 

your scribbles, okay. I’ll play with that. 23? 
 
Bernstein: 24. 
 
Boehm:  24. Got it.  
 
Bernstein: Get rid of the “...size at least twice...” 
 
Boehm:  Yep, we’ll do the “...greater than...” 
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Bernstein: “Providing” on line 8 becomes a dependent claim. 
 
Boehm:  Right. 
 
Bernstein: Why do we have 10 times 100 times? 
 
Boehm:  Because if, again, the Prior Art happens to do it 

at two times but they do it... 
 
Bernstein: Well then you should do 10, 11, 12... 
 
Boehm:  Our claim 1 is gone. 
 
Bernstein: But then you should do 10, 11, 12, 13, 14, up to 

an infinite number.  
 
Boehm:  No, and here’s the theory, and this is how 

dependent claims work, and here’s the analysis 
that we go through. If claim 1 now says “greater 
than one,” if anybody is doing it at greater than 
one, then claim 1 will fall. It’s dead. 

 
Bernstein: Okay. 
 
Boehm:  If anybody’s done it before, your priority date’s 

before you. Now we move to claim 2. Has anybody 
done it at least ten times or at least twice will 
be my next claim. 

 
Bernstein: Right. Ah, that’s where you get your “at least 

twice” in here. 
 
Boehm:  Exactly. If the guy didn’t do it at least twice, 

was there a good reason? Did he really not have 
the same invention? Well, hell, yes, he didn’t 
have the same invention. 

 
Bernstein: That’s right.  
 
Boehm:  But it just so happened that he did more than 

one. My claim 1 is dead, and I can now jump to 
claim 2, which there are at least. 

 
Bernstein: Got ya. 
 

 129



Boehm:  That’s how dependent claims work. That’s why I 
have dependent claims there because you can’t 
modify claims once they’re issued. 

 
Bernstein: Right. 
 
Boehm:  The reason why Steve had all those goofy 100s, 

and 200s and 300s in the spec... 
 
Bernstein: Right? 
 
Boehm:  Is because during prosecution, we have them in 

the claims. And if the Prior Art comes out of the 
woodwork during prosecution, you might have to go 
say, oh, well, we didn’t mean that, we meant 
above 100 or above 200. 

 
Bernstein: Gotcha.  
 
Boehm:  It’s pretty important.  
 
Bernstein: Claim 6, “A single data file to be two files, 

three files, four files...” 
 
Boehm:  Right. 
 
Bernstein: Why? 
 
Boehm:  Well, I like that claim. 
 
Bernstein: Well, it could be in the digital image file, I 

like that, but it could be two, three, or four. 
 
Boehm:  But without the claim, ... 
 
Utley:  It says you have now to literally [ ] everything 

into a single file... 
 
Bernstein: One file. 
 
Utley:  ...and you hold that patent. 
 
Bernstein: Oh. 
 
Boehm:  And you see, claim 6... 
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Bernstein: <Talking in background to Utley.> He’s got it in 
one file. 

 
Utley:  Right. 
 
Bernstein: [ ] an image file with an applet built into each. 
 
Utley:  I’m on that path. 
 
Bernstein: Beautiful.  
 
Utley:  If I had some time to work on it. 
 
Bernstein: I got it. <Laughter.> Is the method of claim 6—

we’re in the user interface—a Java applet? Why 
limit it to Java? There are other forms that do 
this. 

 
Utley:  It’s already in there. 
 
Bernstein: Where? 
 
Utley:  It says in the first claim. 
 
Bernstein: Okay, “...providing a...” which is now going to 

be a dependent claim. 
 
Utley:  It’s “...providing the user interface continues 

to display...” 
 
Bernstein: Okay, which is dependent on it. 
 
Utley:  It then further says, okay, and it may be a Java 

applet. 
 
Bernstein: Right. Okay.  
 
Boehm:  Which sort of narrows it up. 
 
Bernstein: Right. Okay. There are other things we could name 

there—plug-insurance, acrobats. 
 
Boehm:  It’s only limited if you enforce that claim and 

if the guy infringes that claim. If it’s not a 
Java applet, this claim won’t do you any good. If 
it is a Java applet that the infringer uses, then 
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you get to not only throw two claims or three 
claims at him... 

 
Bernstein: What if it’s Active X? 
 
Utley:  Yeah, Eliot brings up a good point. There’s 

another technology, which is called Active X... 
 
Boehm:  Wonderful. 
 
Utley:  ...which already works with Windows, but... 
 
Boehm:  But the idea about...can you genericize that to 

say it’s a data code segment? What’s an applet? 
It’s a small applications program, right? 

 
Bernstein: Right. 
 
Boehm:  Well, let’s say that. 
 
Bernstein: Okay. 
 
Boehm:  Or we could just say an applet. 
 
Utley:  You could say Active X... 
 
Bernstein: Java applet, Active X applet, or other... 
 
Utley:  You want a separate claim. Each one should be a 

separate claim. 
 
Bernstein: Right. 
 
Boehm:  What I have to say is “...when the user interface 

is one of the following, Java or Active X.” 
 
Utley:  Or “other.” 
 
Boehm:  No, I can’t do “other.” 
 
Bernstein: Can you do “other” in a new claim? 
 
Boehm:  Nope. The word “other” is invalid in a claim. 
 
Utley:  <Inaudible comment.> 
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Bernstein: In frame 1 because the [ ] user interface.  
Boehm:  Yeah, other claims have... 
 
Bernstein: Okay, that’s perfectly fine. In that “...further 

comprising, compressing...,” that’s optional, 
right? 

 
Utley:  Yeah. 
 
Boehm:  Everything here that’s dependent is optional. 
 
Bernstein: Okay. “...to a network server...” how about “to a 

set-top box”? 
 
Boehm:  Is that worth a separate dependent... 
 
Bernstein: Absolutely! It’s one of the raging things coming 

down the pipes. 
 
Boehm:  Okay, “...set-top box.” Can you give me an 

example of a today technology set-top box that 
this will work in, and then tell me on figure 
1... 

 
Utley:  We just happen to know there’s development 

activities going on in a number of different of 
companies, and they’re heading in this direction. 

 
Boehm:  Yeah, but your claims have to be buildable by 

somebody with ordinary skill in the art. Set-top 
box... 

 
Bernstein: That’s just a display system.  
 
Utley:  Web TV in an example of a set-top box. 
 
Boehm:  Oh, okay, that’s right. 
 
Utley:  A set-top box that takes streaming information 

and then presents it on a TV screen. 
 
Boehm:  So what’s the cable box sitting on my mom’s TV? 

It’s just a cable box that goes to the VCR on 
your TV. That’s not a set-top box? 

 
Utley:  That is a set-top box. A very simple one. 
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Boehm:  Yeah, it doesn’t have a display on it. It uses 

your TV. 
 
Utley:  It uses your TV, but the newer ones all have 

computers in them and memory and can convert 
different formats. 

Boehm:  Right, but the set-top box itself doesn’t have a 
video display. 

 
Utley:  No, it uses the TV as the video.  
 
Boehm:  Yeah, which is Web TV. 
 
Bernstein: So to put in a TV claim. 
 
Boehm:  I don’t have time to go look at claims right now. 

We’re going to be crunched to get this on file 
tonight.  

 
Bernstein: Okay.  
 
Boehm:  Okay. So my question, again, can you give me an 

example...you did, Web TV. It’s a set 
manufactured by who? Or is it in there already. 

 
Utley:  Microsoft has a Web TV. And Dell had a Web TV; 

they just pulled it off the market. But Web TV is 
a primitive form of what’s coming. 

 
Boehm:  I know, but you can’t patent what’s coming unless 

you can give an example of what you can build 
today,. 

 
Utley:  Web TV. 
 
Boehm:  Good. And I wanted to find out where that was in. 

Do you remember? I’ll find it later. 
 
Bernstein: Okay. Page 26, lines... 
 
Utley:  I’m not through with this one. 
 
Bernstein: Okay. 
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Utley:  Back to the mid area again. “The advantage of 
claim 1 is it applies to enhanced digital files 
which are not compressed.” We have to make a 
provision as a dependent claim for transmitting 
over a network because the one that provides for 
transmitting over a network is tied to a 
compressed file. 

 
Boehm:  True, but what Steve is doing here in claim 8, 

there’s the compression hanging on claim 1. Now 
if you do a compression, you can throw claim 8 
and claim 1 and them. And if you upload it to a 
network server, now you can throw claim 9 and 
8... 

Utley:  As long as you don’t... 
 
Boehm:  if it’s on a network server, but it would have to 

be compressed then. Oh, this is the one you 
talked about before. 

 
Utley:  Right. 
 
Boehm:  I’m sorry. So you need number 9 dependent on 1. 
 
Utley:  Right. 
 
Boehm:  Thank you. That’s what we talked about yesterday. 
 
Bernstein: That was it? <to Utley> Okay. 26, line 6,  
 
Boehm:  Of what claim? 
 
Bernstein: 13.  
 
Boehm:  Line 6 of claim 13...oh, the “...least twice... 
 
Bernstein: ...greater than.” 
 
Boehm:  Okay. I don’t remember...do we have a picture 

claim, meaning an independent claim that’s fairly 
narrow that reads on your preferred embodiment in 
your product? We should because that’s maybe what 
we have to go with because now that 
we’ve...here’s my thinking...and this, Steve and 
I discussed this ad nauseam here. We’re going to 
go with claim 1 in the EPO. The reason is we’re 
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filing a PCT application now and a U.S. Claims 
are cheap and free—not free, but they’re cheap—
and they take multiple claims in the PCT and in 
the U.S. But when we split to Europe, they don’t 
like multiple claims. They will give you one 
apparatus and one method only if they are 
related. So we basically pick our best 
independent claim, but not all the time your 
broadest, believe it or not because they may find 
something that is...since you can’t...how do I 
explain this? If you have your best claim...our 
claim 1 now is kind of reaching over our product 
that we really know we can...that we’re 
comfortable with what we can get, and your 
product with what you can get right now is too 
narrow because somebody can modify it. What I 
usually do in Europe is go somewhere in the 
middle to get something that’s broad enough to 
cover your product but still in a real-world 
application and not trying to claim the world 
because you don’t get that much leeway to amend 
in Europe. 

 
Bernstein: Is this to the “...least twice versus greater 

than one”? 
 
Boehm:  If there’s little or no chance that an infringer 

is not going to do at least two, that will buy 
you... 

 
Bernstein: There are chances that it might be. 
 
Boehm:  But what’s the chance that Prior Art is going to 

come out of the woodwork... 
 
Bernstein: None because... 
 
Boehm:  No, there’s very good chance that Prior Art’s 

going to come out of the woodwork and blow all of 
it... 

 
Bernstein: Between 1 and 2? 
 
Boehm:  It’s possible.  
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Bernstein: Well, that’s what I’m saying, if that’s the case 
and somebody else beat us to the punch, we should 
have a claim that takes us all the way from 
“greater than one.” You don’t want to box me into 
that statement; just make it as a claim. 

 
Boehm:  Okay, so you’re saying that we would file the 

broadest idea in Europe? Well, we’ll discuss that 
later when Europe rolls around.  

 
Bernstein: Okay. 
 
Boehm:  That was why I did...the practice is to do 

different claims of varying scope and different 
formats. 

 
Bernstein: Okay, on 15—claim 15—“moving”...is that panning? 
 
Boehm:  Yes. 
 
Bernstein: Okay. [Plurality] Jim didn’t like that because it 

means at least two. 
 
Boehm:  Jim didn’t like it? 
 
Bernstein: Yeah, that’s his note. Yeah, absolutely, and 

that’s what it means. That’s the whole point of 
claim 16, which is dependent on 14, which is 
dependent on 13. Are you with me? 

 
Bernstein: Yes. 
 
Boehm:  You’re down in the mud now, and plurality may be 

thing that saves your butt. 
 
Bernstein: Okay. 
 
Boehm:  Because your product does these, right? 
 
Utley:  Yes. 
 
Boehm:  Your preferred embodiment product does these. 
 
Bernstein: Okay. Then my only last question was, can you 

throw something in to cover the game world? That 
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specifically relates to gaming and flight 
simulation? 

 
Boehm:  How would we do this? In figure 1. 
 
Bernstein: You’d be able to now use games differently, and 

you differently can use flight simulators 
differently. 

 
Boehm:  Okay, look at figure 1, Eliot. 
 
Bernstein: Yep. 
 
Boehm:  What changes? Just the definition of what 28 is, 

right? 
 
Bernstein: Figure 21, the display monitor, the display 

system is what you’re saying? 
 
Boehm:  No, no, no. Figure 1. What changes when you go to 

games and flight simulators? 
 
Bernstein: Because in those, the displays become now 

dependent of parameters of the game or the flight 
simulator that drive the display window.  

 
Boehm:  That’s fine, but there’s nothing structurally 

here that changes other than the user computer. 
It has now the flight program or the game program 
on it, right? 

 
Utley:  What happens is the user interface actually 

becomes an application-driven interface.  
 
Bernstein: Right. 
 
Utley:  That’s probably the key difference. And the 

question was, can we convert that user-driven 
interface to an application-driven interface?  

 
Boehm:  Meaning like a flight simulator program? 
 
Bernstein: Absolutely.  
 
Utley:  So that what is displayed is under control of the 

program and not under control of the user.  
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Bernstein: Right. Because, you see, you don’t want the pilot 

maybe to be able to do a nosedive. You might want 
him to be flying along and have a program that 
says...shock him, make him dive... 

 
Utley:  Well, with all the graphics, that the program 

knows where he is, and therefore moves the 
display according to where he is and what he’s 
doing. 

 
Bernstein: Right. 
 
Utley:  So it’s... 
 
Boehm:  But under the control of the computer application 

of its own as opposed to... 
 
Utley:  Right. 
 
Boehm:  I see. So basically, it’s not a network anymore. 

It basically doesn’t fall into figure 1. 
 
Utley:  Well, it... 
 
Bernstein: Figure 1 better not tie me to a network. 
 
Boehm:  Figure 1 ties you to a network as your preferred 

embodiment. This’ll be probably what’s on your... 
 
Utley:  It doesn’t matter whether it’s on a network or 

not. 
 
Bernstein: Okay, as long as that’s true, that’s fine. 
 
Utley:  What we want is to make sure that what we call 

the user interface in here can also be a 
computer-based application interface.  

 
Boehm:  Okay, in order to do that, we’ve got to stick a 

claim on it or we have to put support in the spec 
now to do that. So what would we do? All I see 
that we’d do is... 

 
Bernstein: You could broaden user interface.  
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Boehm:  Yeah, we’ll broaden the definition of user 
interface in the claim. 

 
Bernstein: And then I’d throw in a quick claim that says 

those two things as examples of it. 
 
Boehm:  Good idea. 
 
Bernstein: And we’ll let you get to re-writing. 
 
Boehm:  Hang on a second...don’t go away. “...broaden the 

user interface to have a control of either the 
server competitor or the user computer.” Right? 

 
Utley:  Right. 
 
Bernstein: And when we do that, that really then lays right 

on top of that disclosure that I made that we had 
talked about because what one of the items that I 
wanted to accomplish was to be able to control 
the display from the computer itself, or from an 
application, rather than from the user. Remember 
that? 

 
Boehm:  Yeah, sure. And in this example, the flight 

simulator application program would control the 
zoom and pan of the display? 

 
Bernstein: Yes. 
 
Boehm:  That means you still provided a digital...claim 1 

would still say that somebody at sometime 
provided digital image files for viewing on a 
computer... 

 
Bernstein: Yes, right. 
 
Boehm:  So claim 1 would catch that. 
 
Utley:  Claim 1, as long as the user interface can be 

expanded to include a... 
Boehm:  Either a downloaded applet. 
 
Utley:  A program interface.  
 
Boehm:  Any program.  
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Bernstein: Right. 
 
Utley:  Right. And we won’t have to say where the program 

resides.  
 
Boehm:  Yeah. 
 
Bernstein: Yeah, because definitely in this world, gaming 

wouldn’t know where to put it because now 
multiple users can access one central game. 

 
Boehm:  Great thought, guys.  
 
Armstrong: Always save some of it for your last-minute work. 
 
Boehm:  Yeah, yeah. Well, I’ve got an hour. That’s all. 

Brian, let’s talk about the definition of force 
target and all that other garbage because I got 
confused in there, Jim got confused. It’s in the 
specs...Steve did that. Do you know what page 
it’s on because it’s all over my desk. 

 
Utley:  Yeah, it starts at... 
 
Bernstein: Okay, Doug, I’m done, right?  
 
Utley:  Yep. 
 
Bernstein: Can you send me a copy of that? When do you think 

you’ll be sending out a final copy? 
 
Boehm:  What is your...it’s going to take me hours now. 
 
Bernstein: I know. 
 
Boehm:  Worse case, I would say I could send you a draft 

at 8:00...something like that.  
 
Bernstein: Okay, perfect. 
 
Boehm:  Now, are you going to be there today? Mail it or 

what? I could email it to you if you want. That 
would be easiest. 
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Armstrong: Then we’re going to need some prints, right? Some 
signed copies? 

 
Boehm:  No, all you have to do... 
 
Bernstein: Is verbally. 
 
Boehm:  All you have to do is [  ] that this is your 

invention; and when you go to read it the second 
time and sign the declaration, that you won’t 
make any changes to the spec, and that was your 
invention the date that we filed it. 

 
Utley:  You can send one to me at my home. 
 
Bernstein: And send one to Jim. 
 
Boehm:  But do you guys want another pass tonight. 
 
Bernstein: Another what? 
 
Boehm:  Another pass at it. Do you want to re-read it? 
 
Bernstein: I do. I absolutely will re-read the changes. I’ll 

have Jim re-read them, and by 9:30 hopefully 
we’ll be done reading it and be done. 

 
Boehm:  Okay, I’ll see what I can do to push this through 

then. 
 
Bernstein: Cool. Hopefully it’ll just be a re-read and we’ll 

say it’s right. 
 
Boehm:  Yeah. 
 
Bernstein: Because if something jumps at us... 
 
Boehm:  How do I get it to you? Do you want me to fax it? 

I want to email it. That’s quicker for me. 
 
Bernstein: Great, email it.  
 
Boehm:  To whom? Where? When? 
 
Bernstein: Eliot@iviewit.com, brian@iviewit.com, and jim@iviewit.com.  
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Utley:  No, send it to me at...<end of tape> 
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Armstrong: I know you probably are, but we [ ] made aware of 

all of our deadlines and contingencies relative 
to those deadlines [ ] that we’re not left 
with...I was a little surprised that a final pack 
that’s been in the works for a year, and I know 
you weren’t involved for a year, but in the works 
for a year required that Eliot and I spent the 
entire night and morning reviewing it in order to 
get it done. 

 
Bernstein: What bothered me about that as well is that we’d 

go through the math, and then suddenly you have a 
document Brian sent you several days earlier 
regarding the math that has a bunch of changes in 
it, and none of that’s in there. I mean, I don’t 
understand that. 

 
Becker:  ...was changed from that document anyway. 
 
Boehm:  Yeah, it was changed from that document anyway. I 

was working with Brian, who I thought was the 
master of that math, but... 

 
Bernstein: But he had sent you an updated map three days 

earlier that didn’t appear in the final document 
that we were trying to... 
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Boehm:  Okay, I don’t know. Steve was handling that. I 

don’t know whether...you know, Steve says he did 
put it in there, but then I don’t... 

 
Bernstein: But then we go through the document that we’re 

filing, and it’s not there. 
 
Boehm:  Okay, but we were on the third draft when I took 

it over. You guys had opportunities like crazy 
to... 

 
Bernstein: But that’s the thing. Brian had sent it to you 

earlier, and it still wasn’t appearing in final 
drafts.  

 
Boehm:  If that’s true, then something crossed in the 

email because Steve said he put it in there, and 
maybe there’s a piece of the math missing between 
the crossing the emails. You’re right in terms 
of... 

 
Bernstein: Is Steve there? 
 
Boehm:  I don’t know. He probably is. 
 
Bernstein: And then my other question is quite a simple 

question my dad asked about electrical engineers 
being mathematicians and said, “Didn’t they sit 
and pencil out the math of all this themselves?” 

 
Boehm:  Uh, huh. Here’s what happened on that. Steve was 

filling the application. We worked with Brian and 
you, Eliot, on the application. In some of the 
letters and emails he said that he doesn’t 
understand the math. 

 
Bernstein: I’m not getting any of those. 
 
Boehm:  Huh? 
 
Bernstein: I’m not getting any of those emails. 
 
Boehm:  Well, then, talk to Brian because we were 

corresponding with Brian on that, and I don’t 
know why you weren’t getting it if that was the 
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case, and I don’t know which letter went to who, 
blah, blah, blah, but I do know that we mentioned 
that we didn’t understand the math, and we were 
up to the third draft, if I recall; and you’re 
right, Jim, that it shouldn’t have taken...it 
shouldn’t have been last minute and you should 
have had time to do it. I totally agree, but I 
can’t take total blame for that... 

 
Bernstein: But wait a minute. Steve has fundamental errors 

on understanding the math, and yet we’re going to 
file it with him having math problems?  

 
Boehm:  It’s your duty to either help us to understand... 
 
Bernstein: But then I’ve got a point. We did help you. We 

sat on the phone for an entire day, walked 
through this... 

 
Boehm:  The day of the filing you mean? 
 
Bernstein: And if this math is still wrong, I mean, there’s 

something really fundamentally wrong here. 
 
Armstrong: Let me check it again. 
 
Bernstein: Yeah, let us call you back in a while. Is Steve 

in today, too? 
 
Armstrong: I didn’t get involved until Wednesday. 
 
Boehm:  Right. 
 
Armstrong: I’ll tell you one thing, Doug, that you should do 

as just a matter of course going forward. Eliot 
being the owner of the company and the person 
that Brian reports to is any future email 
correspondence should always be copied to him. 
That’s kind of just a standard practice we all do 
in the company.  

 
Boehm:  To copy? 
 
Armstrong: Yeah. 
 
Boehm:  Okay. I didn’t know that.  
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Bernstein: You ask me to review and sign these patents, and 

you’re not sending me information. What do you 
mean. 

 
Armstrong: I think had we known that there was a question of 

validating Brian’s math, Eliot would have brought 
me in a lot earlier. 

 
Bernstein: I would have brought a mathematician in. I mean, 

this is ridiculous. 
 
Armstrong: Yeah, I’m just a friend that’s good at math, not 

a mathematician.  
 
Boehm:  Right, well. 
 
Armstrong: Go to your meeting. We’re going to check the 

stats out, and we’ll talk to you letter.  
 
Boehm:  Well, you’ve got to talk to Brian, too. 
 
Armstrong: Yeah. 
 
Bernstein: I think because I now seriously have to report a 

lot of things to a board of people that we’re 
going to have to have a meeting at some point 
either today or Monday with a few of the key 
people in the company who are investors, etc., so 
that they understand what they are investing or 
not investing in. 

 
Becker:  Don’t jump to conclusions. 
 
Bernstein: No, I’m not, but if this is correct, we’ve got 

some fundamental things that need to be 
discussed. 

 
Boehm:  If what’s correct? 
 
Armstrong: If he’s correct about the math being wrong, but 

let’s check it... 
 
Boehm:  No, I’ll bet we could get a good patent if the 

math is totally wrong. I think we’re barking up a 
tree here that’s not a big wall. 
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Bernstein: But wait a minute. The question is if it still 

remains wrong and we gave you the right changes, 
it should have been filed right. All the sudden 
I’m left with a patent that... 

 
Boehm:  Okay, talk to Brian. 
 
Bernstein: I will. 
 
Boehm:  Brian gave me the right changes. I filed what 

Brian gave me. 
 
Bernstein: Okay. 
 
Armstrong: Okay. 
 
Boehm:  And I don’t mean to...you know...yell out of 

that, but that’s what happened.  
 
Bernstein: That’s no problem. I totally hear that. 
 
Armstrong: Thanks, Doug. 
 
Boehm:  Okay. Talk to you Monday. 
 
<Hang up phones.> 
 
Bernstein: 8/4/2000. 8:30 Doug Boehm conference call. Jim 

Armstrong, Eliot Bernstein. Steve, Jim, 
everybody, I’m taping the conversation, 8/4/ 
patent discussion regarding Docket 57103-120 with 
Brian Utley, Steve Becker, Jim Armstrong, Si 
Bernstein, and Eliot. Okay, guys. 

 
Becker:  [ ], too, if that’s all right with everybody. 
 
Bernstein: Yeah, did you get the fax from Jim? 
 
Becker:  I haven’t received it yet. 
 
Armstrong: It was sent actually to Doug on the “cc” line, 

but to a machine at 297-4900. 
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Becker:  That’s right. It’ll go to our central fax 
department, and I just phoned up there and asked 
them to deliver that to me when it comes in. 

 
Bernstein: Okay, but you’ve got the patent in front of you? 
 
Becker:  I don’t. I don’t, but I can get it. 
 
Bernstein: Okay, well, let’s do that. 
 
Becker:  Okay. I’ll need a minute. I’ve got to go over the 

Doug’s office.  
Bernstein: Okay. 
 
Armstrong: The fax is on its way to you now. 
 
Becker:  It’s on the way to me? 
 
Armstrong: Yeah. 
 
Becker:  Okay, then I’m going to put you guys on hold... 
 
Armstrong: It’s not done yet. 
 
Becker:  Well, I’ve got to go upstairs and get it, so hold 

on. 
 
Armstrong: Never a dull moment.  
 
Utley:  They didn’t put...they didn’t put... 
 
Bernstein: <Inaudible comment.>  
 
Utley:  And I did it again on Wednesday night. 
 
Bernstein: And he said to me all these changes were in when 

I went through them at 11:15 at night with them. 
That all the math has been changed. I was looking 
at him and said these haven’t been changed. He 
said, “No, I’m working on a copy that’s been 
changed. I’m going to send it to Brian, and sign 
off...” So, well, now, again, we’re back at this 
same thing. How do we change things? What effects 
does it have on us? 

 
Utley:  This has no effect. Mathematically, that’s... 
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S. Bernstein: Were those faxed? 
 
Bernstein: Yeah. 
 
S. Bernstein: Okay. Nine pages.  
 
Utley:  But obviously this has an effect. 
 
Bernstein: A huge effect because you have completely altered 

numbers.  
 
Utley:  Well, you could explain it; but the only way you 

could derive this is by having that be the square 
root. 

 
Bernstein: But this is wrong that he missed this, and isn’t 

that on your current math? Do you have your sheet 
that you did...current math...that he said he 
didn’t have, had, whatever? Brian, do you have 
the patent book? 

 
Utley:  Yes. 
 
Bernstein: Okay. I need to borrow that. 
 
Armstrong: I would think that in a patent document being as 

important to us as it is, there’s not an 
acceptable level of error. It’s either got to be 
all right, or it’s not acceptable. 

 
Bernstein: Oh, and that’s what we heard from Doug this 

morning. So, I mean it’s hard to fathom this. 
 
S. Bernstein: You know what guys? I don’t understand. Why 

doesn’t somebody... take five minutes, and tell 
me what...because I say it in a meeting with all 
the lawyers, and... 

 
Bernstein: Here, Dad, let me give you an example. Is 

2,560,000 times .8 the same as 2,560,000 times 
1.25? Yes or no? 

 
S. Bernstein: I doubt it! 
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Bernstein: Okay, well, that’s the issue. That’s how far off 
these are. 

 
S. Bernstein: Okay. 
 
Becker:  This is Steve. I’m back, and I can’t seem to find 

that file. Doug is out today. You guys may know. 
So, I don’t know how much help I’m going to be. 

 
Bernstein: Okay, well, do you have the fax? Hey, D-Man, 

you’ve got the file right there. Just email it to 
him. 

 
Becker:  Here it is. I’ve got the fax now. 
 
Bernstein: Okay. Steve, Doug also mentioned that you had 

emailed some correspondence to us that you didn’t 
think the math was right earlier? I have no 
records of any of that. 

 
Becker:  No, what I did was I faxed the draft over on 

Monday night, which incorporated some additional 
disclosure that Brian had sent. Basically, it was 
examples. It had the equations set out for both 
print film and digital examples, and then he had 
three examples for print film and one example for 
digital, and I essentially...I exactly basically 
cut and pasted that into the application.  

 
Bernstein: Well, the application we got from Doug didn’t 

have any of that. 
 
Becker:  I don’t really know because at that point Doug 

was down there with you guys, and I presumed you 
were reviewing it on like Tuesday and Wednesday. 
And the Doug said he would take care of 
just...because we figured there would just be 
some minor changes after we’d incorporate all of 
that. 

 
Bernstein: Well, it wasn’t incorporated, so there were huge 

changes. 
 
Becker:  Oh. 
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Bernstein: And it would have been filed completely wrong had 
it not been for Jim Armstrong reviewing it. 
Everybody would have nodded off on this and 
accepted wrong, completely wrong, filings. 

 
Becker:  Maybe he should be part of this conversation. 
 
Bernstein: He’s on this conversation. 
 
Becker:  Oh, good. Hi, Brian. 
 
Utley:  Hi, Steve. 
 
Bernstein: Brian’s here and Jim Armstrong’s here. 
 
Becker:  Okay. Well, the only link we’re missing here is 

Doug because Doug took the last few steps of 
incorporating comments and actually filing the 
application on Wednesday. 

Bernstein: Hey, E...E-man, forward him a copy of the final 
draft, would you? 

 
Armstrong: And that, Steve, I think the most important 

question to have answered is what are our rights 
and obli1gation and opportunities to correcting 
this without any ill effects to us? 

 
Becker:  Yeah. There’s plenty of opportunity essentially. 

We can file...if there are substantial errors in 
the application as it was filed, we can simply 
file a new application as soon as we get those 
fixed either on Monday or Tuesday or what have 
you. The goal of filing on Wednesday was to 
maintain priority back to the provisional 
application, which was filed a year ago. 

 
Bernstein: So, did we lose that if they’re wrong? 
 
Becker:  No, because we can only claim priority back to 

the extent that the subject matter was originally 
disclosed in the provisional filing of August 2nd 
of last year, and none of these equations were 
filed back then. 

 
Bernstein: But the original process was. 
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Becker:  Right. And the original process is the [ ] in the 
application. We’re just talking about the details 
of the math examples that are in here. So we 
haven’t lost anything.  

 
Bernstein: Will we lose claiming back to the priority of the 

original provisional? So we did lose something, 
or am I incorrect in what I’m hearing. 

 
Becker:  No, we didn’t lose...the original provisional can 

only provide priority for what was originally 
disclosed, and the math was not originally 
disclosed, right? 

 
Bernstein: Well, no, but the math is a subject of the 

invention, not vice-versa. 
 
Becker:  The reason I’m putting the math in there is 

essentially to provide concrete examples... 
 
Bernstein: Of the invention.  
Becker:  Right. 
 
Bernstein: But the invention was in there as of the priority 

date, and we had already talked with Chris 
Wheeler and everything regarding this. Were you 
on that conversation?  

 
Becker:  I don’t remember.  
 
Bernstein: Well, Brian, you were on that conversation. It’s 

the conversation where we were going back to try 
to get the soonest date on the filing and 
correcting the provisional to encompass all of 
these things.  

 
Utley:  Well, you can’t correct the provisional, but you 

can...what it does is it claims back for 
everything that references back to the original, 
but then incorporates all the new elements to 
bring it into...to make it into more of a 
complete statement.  

 
Bernstein: I’m not sure I understand this. It was my 

understanding that we were going back to Ray 
[Joa’s] patent and fixing it by inserting what we 
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have here. When I talked to Doug, that was what 
he was under the impression we were going to do, 
and now that’s all changed as of today. 

 
Becker:  You really can’t fix a provisional application.  
 
Bernstein: Not the provisional–the regular filing of August 

whatever–whatever day it was. 
 
Utley:  No, in March. March 24th. 
 
Becker:  Oh, okay. Yeah. 
 
Bernstein: And that way, if that patent gets approved with 

all this in it, that’s what we were doing, and we 
wanted that one to be approved first correctly 
because it obviously expedites our life by a long 
way.  

 
Becker:  This is the PCT application file of March 23rd. Is 

that what we’re talking about?  
 
Utley:  Yeah, but the way that I recall the conversation, 

the spec cannot be changed... 
 
Becker:  Right. 
 
Utley:  ...but the claims can be. 
 
Becker:  Right, and they can be changed as long as they’re 

supported by teachings that are in that 
specification.  

 
Utley:  Right. 
 
Becker:  Which is why you really... 
 
Bernstein: And the specification can’t change?  
 
Becker:  Right. 
 
Bernstein: Why? 
 
Becker:  Because it would be kind of like... 
 
Bernstein: I thought that was based on new matter. 
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Becker:  That’s exactly it can’t be changed. 
 
Bernstein: So it can be changed if it’s still the same 

matter? 
 
Becker:  The claims can be amended as long as they are 

still fully supported by the matter that’s in the 
specification that’s originally filed. Now, if 
you want to change your claims and they’re not 
supported by the specification as originally 
filed, then you have to file a whole new 
application adding new matter to your 
specification that will support those claims.  

 
Armstrong: Does the fact that a direct interpretation of 

what in general amounts to typos and oversights, 
but a direct interpretation of that affect our 
ability to change that supporting matter of that 
matter? Because if we directly interpret the math 
in the certain circumstances here, it will bring 
you to a wrong conclusion if it’s a direct 
interpretation without having to reverse such an 
error but was meant to occur. 

Becker:  Well, I see. Then we need to get the math right, 
but it doesn’t affect our priority. Only by a few 
days essentially. 

 
Bernstein: Well, do we lose the ability to claim priority to 

what we were trying to claim here... 
 
Becker:  No. 
 
Bernstein: ...by that date? So you can go back in and change 

the matter of this? 
 
Becker:  You don’t go back and change the matter, you just 

file a new application which claims priority back 
to a prior application only for the subject 
matter that was... 

 
Bernstein: But we missed that application.  
 
Becker:  No, we’ve got it in the form of this 

continuation, or this PCT, that we filed claiming 
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priority back to that patent application. So 
we’ve preserved that chain of priority.  

 
Armstrong: Are then completely confident that errors that we 

need to correct right now then are not going to 
hurt us in any way, shape, or form as being able 
to claim as part of our invention all of the 
correct things that we want in there? 

 
S. Bernstein: That’s what I heard at that meeting, that we 

could go back and re-do that at a later date 
without having any implication. 

 
Bernstein: As long as it wasn’t new subject matter.  
 
S. Bernstein: Exactly right. These are just corrections to 

the... 
 
Bernstein: They’re corrections, they’re math, whatever. 
 
S. Bernstein: Okay, but we’re not saying this is a new way to 

get to that. 
 
Bernstein: No. 
 
S. Bernstein: Okay, that’s what I heard. That’s the notes I 

took. Eliot, you should have that on the tape 
recorder so that we know that.  

 
Armstrong: Well, we do, and that would also support, I 

think, another issue, which is that we now have 
to go through the refiling of something else 
which was originally corrected several days ago 
and was somehow ignored so that this whole 
refiling shouldn’t even cost us anything.  

 
Bernstein: Well, and beyond that, Doug <sic>, what I’d like 

to really get down to is a letter from you, in 
writing, explaining all of my, you know, both 
from the Ray [Joa] patent forward, and I think 
you need to talk to Doug about it, of what our 
potential pitfalls are here with these filing 
errors, what our potential pitfalls are, what it 
caused to happen with that priority, priority 
equals, and if there’s any harm to us. Because we 
keep just slipping back by these things. This 
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should have been right. I mean, we have well 
documented, and Brian’s well documented, that 
these changes were sent, and now we’ve missed a 
priority claim to that by not being able to go 
back and change our last filing. I need to know 
the liability here. 

 
Becker:  You know, I was not there on Wednesday night. 

Brian talked to Doug on this and then made final 
changes, and then... 

 
Utley:  Yeah, Doug sent me a next-to-last copy, which I 

went through and there were a number of errors—I 
have my notes on each one of those at home—and 
then I reviewed each one of those with Doug, 
agreed on what they were, and then Doug was going 
to send me the last copy, which apparently he 
didn’t because I never received it. At that point 
in time, it was, I guess, about 11:30 or 11:45 
our time. 

 
Bernstein: And these were also discussed in great length 

with him for a whole day on the phone. 
 
S. Bernstein: Yes, well, how about in the... 
 
Bernstein: No, no, Dad, this is separate. But at great 

length this was discussed, every one of these 
changes.  

Becker:  The changes you sent me here, is this Brian’s 
handwriting? 

 
Utley:  No, some of it isn’t correct. 
 
Bernstein: Well, let’s go through it because I’d like to... 
 
Armstrong: Yeah, let’s go through it. 
 
Becker:  I don’t know if that’s going to help that much 

because it’s a question of what actually was 
filed and whether it incorporated the changes 
that Brian asked for the last minute. 

 
Bernstein: It didn’t. 
 
Armstrong: We know that. This is what was filed. 
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Becker:  Brian, didn’t you just say that Doug didn’t send 

you the final draft of what was filed? 
 
Bernstein: He did it the next day. 
 
Becker:  Oh, he did the next day? 
 
Armstrong: Yeah, Jim, can you forward that to Steve real 

quick? 
 
Armstrong: What? 
 
Bernstein: Email it to him...the final draft? 
 
Armstrong: Yeah. 
 
Becker:  Well, I’m not going to question... 
 
Bernstein: Okay, but we need to go through and get the 

changes acknowledged, accepted, have you put it 
into the next whatever you’re going to do to 
solve this, with a letter explaining what we’ve 
lost here. 

 
Becker:  All right. 
 
Bernstein: Okay. Any liability, potential liability where 

we’re exposed to from this. 
 
Becker:  Oh, I wouldn’t worry about it. You guys are 

making a mountain... 
 
Bernstein: Well, you know, I gotta tell you, I worry a lot 

about it from what Doug told us. So, you know 
what I mean? You tell me not to worry, but then 
you tell me it’s very important that we’re 
accurate in this filing; and then we’re very 
inaccurate in the filing, and then we’re not 
supposed to worry. I’ll feel much better not 
worrying with a letter from you explaining why I 
shouldn’t worry. 

 
Armstrong: Steve, what’s at your email? 
 
Becker:  Sbecker@foleylaw.com. 
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Armstrong: Sbecker? 
 
Becker:  Yeah, “S” as in Steven, “becker.” 
 
Armstrong: Got it. 
 
Bernstein: Okay. Let’s just go through this with you, Steve, 

so we can get the next step done. 
 
Becker:  All right. 
 
Bernstein: Which is correcting the issues. Are you with us 

on page 13? 
 
Becker:  Right. 
 
Bernstein: Okay. Jim? 
 
Armstrong: On page 13, line 19, the expression of VWH should 

follow the way we express it in our definitions, 
which is VIH. Even though the two are equal, 
let’s just follow the way that we have it 
expressed in our definitions on page 12. 

 
Becker:  Oh, I see. Okay. 
 
Armstrong: Then on line 23, each of those expressions is not 

congruent with the way we’ve defined them. 
Despite the fact that we arrive at the same 
results, it doesn’t apply the formula in exactly 
the same way. So for a reader, it ought to be the 
same. So for line 23, it should be the “square 
root of 2,560,000 times 1.25.” 

 
Becker:  All right. 
 
Armstrong: Okay. Not “2560 divided by .8.” 
 
Becker:  Okay. 
 
Armstrong: On line 24, it ought to be “1789 divided by 

1.25.” 
 
Becker:  I see. Okay. 
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Armstrong: Then on line 25, it ought to be “1441 divided by 
4.” Again, the results are the same; the 
expressions are not. 

 
Utley:  No, that last one, Jim, it’s correct. 
 
Armstrong: It’s what?  
 
Utley:  The scan density is 1789 divided by 5. 
 
Armstrong: Okay, hold on. Scan density is defined by us as 

being...where the heck is it...oh, it’s right up 
above...”target image height...” right up above 
on line 7...”minimum scan density is target image 
height,” which in this case we just defined to be 
1431... 

 
Utley:  Where are you reading from? 
 
Armstrong: Line 7 of the same page. Line 7, page 13. So 

target image height is 1431 divided by the source 
image height, which is 4, so it should be 1431 
divided by 4.  

 
Utley:  Well, the...I guess that that equation, “MSD 

equals TIH/SIH,” did not come from my 
documentation. 

 
Becker:  Hold on, let me look at this documentation. I’ve 

got it right here, too. 
 
Bernstein: Well, Steve, you have copies of this, too, that 

were sent to you... 
 
Becker:  Right. 
Bernstein: ...of what Brian’s looking at, several days ago. 

So how isn’t this stuff flowing forward into the 
patents, especially when we pointed it out two 
times before filing? I mean, I’m just dumbfounded 
at this. 

 
Utley:  There was a change, Steve, which you were not 

involved... 
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Becker:  The proper equations, that wasn’t there the last 
night when the last changes were put in, so I 
can’t really speak to it. 

 
Bernstein: No, but he sent you his changes several days ago. 
 
Utley:  Steve, there was a change that we decided on on 

Wednesday afternoon, which was to reflect aspect 
ratio as width divided by height, which I made, 
and that was created by the desire to reflect 
aspect ratio the way that displays are expressed 
as opposed to the way photographic images are 
expressed. Photographic images are expressed the 
opposite way, and that’s the way the 
documentation had been originally prepared. But 
it was thought that it was perhaps more 
consistent with current technology to express it 
the way that displays are expressed. So I went 
through and changed... 

 
Becker:  You mean from that change in [invention? 

convention?]? 
 
Utley:  Yes. So that caused the equations to be 

reconstructed to reflect the inverse of what was 
there before because the affect ratio now is 
inverted. 

 
Becker:  I see. 
 
Utley:  And what happened was Doug apparently did not 

pick up all of those changes, even though I went 
through them very methodically the last thing 
Wednesday night when he sent me his almost-final 
draft. 

 
Becker:  I see.  
 
Utley:  And, Jim, just for your edification, that also 

affected the MSD shifting from a height to a 
width orientation. The number is the same, but it 
changed it from a height to a width.  

 
Armstrong: So what’s the correct formula for MSD? 
 
Utley:  It’s TIW/SIW. 
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Armstrong: Okay.  
 
Bernstein: So, you made this change with Doug, and it’s 

still wrong in the patent? 
 
S. Bernstein: I’m a little concerned about the proficiency of 

the legal aspect of this. We sat there for hours, 
and then Brian stayed late into the night with 
this guy, and then he comes back and we don’t 
file it right anyway? It seems like there’s 
something wrong here. I mean, ... 

 
Bernstein: I mean this is, yeah... 
 
S. Bernstein: I mean, I’m just budding in because I have little 

or no knowledge as to what the numbers mean, I’m 
just listening to a conversation in which I’m 
hearing is that after four or five hours in a 
room locked together with lawyers and everybody 
else, we reach an agreement that those changes 
will be made. No, my understanding is Brian 
stayed and made those changes, and then the 
lawyer didn’t file the changes? What’s the sense 
of that? 

 
Bernstein: These are good points. Let’s move forward, Jim. 
 
S. Bernstein: These are points that have to go back to 

stockholders with money invested. 
 
Bernstein: That’s why I’ve asked Steve to send us a letter 

of what’s happening, what our exposure is, by 
Monday or Tuesday, explaining how this didn’t 
occur, get in, and what we’re going to do to 
resolve it, and what that resolve initiates in 
the chain of events. 

 
S. Bernstein: Well, the other side of it is this. If after all 

of this precaution has been taken—and Brian, you 
can correct me if you think different—but after 
all of this precaution has been taken, it appears 
that the fallacy of worrying about it ever gets 
accomplished. Brian stays, everybody works on it, 
it’s still filed wrong. Now what if Jim Armstrong 
hadn’t caught it. Brian was on a plane today... 
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Bernstein: Then none of Brian’s changes even sent several 

days ago even would have been in there. Math 
would have been wrong, equations would have been 
wrong, verbiage would have been wrong. 

 
S. Bernstein: Am I right, Brian, in having this concern? 
 
Utley:  Well, yeah, obviously it’s clearly a major 

concern because there’s nothing more disciplined 
than the mathematical expressions. 

 
S. Bernstein: And you’re comfortable that what you did, even if 

some of them were wrong, that we could have later 
corrected... 

 
Bernstein: No, Dad, we sat here with Brian and Jim and Doug, 

and we went through it, and we all agreed it was 
right, and those changes do not appear. 

 
Utley:  No, we... 
 
S. Bernstein: That makes me very nervous. Well, it makes me 

nervous to the extent that are all of the other 
patents done right? 

 
Bernstein: Well, that’s what I’m...I’m going to start having 

somebody review all of this. I mean, obviously 
there’s...it opens up a whole can of worms. 

 
S. Bernstein: Well, the other thing that I heard was—and not 

negatively or anything else—but I heard that 
perhaps Ray [Joa] did this work and he was either 
concerned about it being a bit sloppy, blah, 
blah, blah, blah. What is the excuse for this law 
firm? 

 
Bernstein: Well, let them write us what’s happened here. I 

mean, I definitely need to see on paper, Steve, 
some kind of report on this. That it describes 
what occurred, why it’s not reflected in the 
patent filings, and what our exposures are, and 
that’ll tell us what we’re dealing with in firm, 
etc., liabilities. I mean, we don’t know that. 
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Armstrong: We should continue to look at the changes so that 
he’s copy that reflects everything.  

 
S. Bernstein: Well, even if there is no liability, what I’m 

still concerned about, even if it can be 
corrected, it’s the exact same position—Brian, am 
I right?—that we found ourselves in with the last 
lawyer who did it. Okay, thank God we can make 
changes, but that isn’t the answer. Why not just 
get it right, get it filed... 

 
Bernstein: No, don’t just say thank God we can make changes, 

Dad, because all of that brings additional 
liability to you. You miss dates, you miss 
claiming, you miss this and that—words that are 
very tricky and confusing, and only these guys 
can understand. So that’s why I need it to be put 
in writing so I can have it analyzed... 

 
S. Bernstein: Absolutely, I want it definitely, because I need 

to take it...you know, I need to have board 
member approval... 

 
Bernstein: Oh, I think our board is going to be disastrous 

with this stuff about several things when we take 
this to them. And we need to know from the Ray 
[Joa} level to the Foley-[Larver] level, how this 
is going to be cleared up and what the problems 
were that occurred. 

 
S. Bernstein: Okay, let’s get that part in process; and it’s 

unfortunate that Doug’s not here because maybe 
it’s something he could explain. 

 
Bernstein: No, I talked to him this morning; and as a matter 

of fact, he said Steve had the math from Brian 
days before and by the time he got it, he thought 
it was all input correctly, and that was his 
excuse. 

 
S. Bernstein: Well, what was he doing here with Brian? 
 
Bernstein: Well, then we spent a whole day with him 

correcting it all so that it was right; and then 
by filing time, none of it was right. So, let’s 
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go forward. Let’s just stay on track. We’ll deal 
with all of these issues on Monday. 

 
Utley:  I just say one thing. The most important part of 

the math is all of the definitions. The examples 
are examples; but the most important part of the 
math are the definitions. 

 
Becker:  Okay, are those right? 
 
Armstrong: No. Well, there’s one that’s not, which is [ ]. 

Line 7 of page 13... 
 
Bernstein: Is wrong. 
 
Armstrong: Is wrong. It should read... 
 
Bernstein: ...”[ ] equals TIW/SIW.” 
 
Utley:  They are mathematically equal. Both will give the 

same results. It’s a consistency question as 
opposed to an accuracy question.  

 
S. Bernstein: And for a reader, it would probably be easier to 

be consistent. 
 
Utley:  Absolutely.  
 
S. Bernstein: That’s what we want. As long as we’re spending 

all of this money and everybody’s devoting their 
time to it, we want it to right—as right as you 
can possibly get it at any rate. 

 
Bernstein: Okay, Dad, let’s move forward. 
 
Armstrong: That changes one thing on line 25. The expression 

on line 25 is now correct as it was typed, so 
scratch out my handwriting. Okay? All the other 
corrections stand as I explained them earlier. 
Now, on the last line of this page, that should 
read: “480 X 320.” 

 
Utley:  That’s correct. 
 
Armstrong: Okay. Then on line 6 of page 14, I think we 

should consistently state which is width and 
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which number is height because it’s such an 
important distinction in the calculations. We did 
it on the previous example, but not on this one. 

 
Utley:  And that is what we had agreed upon on Wednesday 

afternoon. 
 
Armstrong: Okay. Line 17, again we’re just missing that 

square root symbol in order to make that equation 
work. Without the square root, it’s millions 
instead of thousands. Now, in line 19, I had 
originally indicated this was correct; it’s now 
incorrect because of our change in the formula 
for the density for the maximum scan density.  

 
Bernstein: Steve, are you getting all of these? 
 
Becker:  Yep. 
 
Armstrong: This should now read in line 19: “1789 divided by 

5 equals 358.” 
 
Becker:  “1789 divided by 5 equals 358?” 
 
Armstrong: Yes. 
 
Becker:  All right. 
 
S. Bernstein: Steve, I have a question to ask you. 
 
Becker:  Yes. 
 
S. Bernstein: When Jim or Brian or anybody gives you these 

numbers, are they checked out by anybody, or do 
you just copy what we say and that’s it? 

 
Bernstein: No, they definitely don’t copy what we say. 

That’s an initial problem here, Dad. 
 
S. Bernstein: Okay, I don’t mean to be sarcastic. 
 
Bernstein: No, but they would normally as mathematical 

people add up the equations. 
 
S. Bernstein: Yeah, because your partner was telling me that 

most patent lawyers are engineers, which would 
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lead me to believe that somebody would say, 
“well, I better check the math to make sure that 
guys who are not engineers know what the hell 
they’re talking about.” Is that done by your 
firm, or is it just accepted as gospel what we 
give you? 

 
Becker:  We don’t have engineers or technical people check 

the math that you provide us. 
 
S. Bernstein: Okay, so what we provide you, then, we live and 

die by? 
 
Becker:  Okay. Your job is to get that right. 
 
Bernstein: Right, but what we did give you, you didn’t 

provide in the patent.  
 
S. Bernstein: Okay, we’re trying to say the same thing.  
 
Bernstein: Okay. 
 
Armstrong: Let’s just get it right. At this point we’re only 

interested in getting it right. Line 27, that 
should be “36H” for the height. 

 
Bernstein: Which page? 
 
Armstrong: Line 14, third-to-last line of the page. 
 
Bernstein: Okay. 
 
Armstrong: Now we’re onto page 15. Again, we just need that 

square root symbol as indicated there. 
 
Becker:  Okay. 
 
Armstrong: Then there is nothing on the next few pages until 

we get to page 18, this is an important omission 
for our calculation standpoint, but we need that 
square root symbol. 

 
Becker:  Okay. 
 
Armstrong: Then I’m going to skip for a second this 

discussion on minimum scan density here because I 
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want to talk to...go with Brian’s comments, too, 
but on line 10, the correct figure is “1.33 
equals 1.33.” 

 
Becker:  Okay. 
 
Utley:  Yeah, that wasn’t picked up from the other...from 

above, the aspect ratio. 
 
Armstrong: Line 15, the square root symbol again is missing 

from that equation. And then finally, I don’t see 
why, in this example, or any digital example 
where we have no scanning to do, why we should 
even include any reference to minimum scan 
density because the only application of scanning 
in a digital world is if we were to print a 
digital photograph and later scan it, in which 
case we’d follow the print formulas, not the 
digital formulas. So, my suggestion here is that 
we change the sentence, beginning on line one, to 
end after the word “dimensions”...actually, 
strike the words “and minimum scan density” and 
also to eliminate line 23. Do you agree, Brian, 
that there’s no reason to have that there? 

 
Utley:  It certainly doesn’t anything. It doesn’t 

subtract anything.  
 
Armstrong: It just added confusion to me as a reader when I 

thought, “How do I calculate that?” and then 
realized it’s not...we’re not scanning anyway. 
Why ask someone to determine something that is 
not included as a step of the process? So I think 
if everyone agrees, we should strike the words 
“...and minimum scan density” in line 1 and 2... 

 
Utley:  No, what I would do, I wouldn’t do that. What I 

would do is simply say, “...image size and 
dimensions” and then add a new sentence which 
says, “Minimum scan density is not required since 
we are dealing with a digital image.”  

 
Armstrong: That’s fine, too. Then let’s strike line 23. 
 
Utley:  No, I’d leave that in. 
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Armstrong: It’s redundant, but that’s okay. Do you see any 
other problems with the formulas? Did you review 
all of this again today, Brian? 

 
Utley:  I’ve not reviewed anything today. I wasn’t aware 

of the problem until about three minutes ago. 
 
Armstrong: Okay. So that covers my comments on that. 
 
Bernstein: And, Steve, do me a favor. When you guys draft 

this letter, draft it to Si and Brian. Okay? I’d 
like to be cc:’d on...and by the way, I’d like to 
be cc:’d on any correspondence of anybody to do 
with the patents.  

 
Becker:  Okay.  
 
Bernstein: One last thing. Doug mentioned that you had a 

file from Brian, a spreadsheet that part of the 
spreadsheet matter is not incorporated in here. 
He didn’t know why...he couldn’t explain why. I 
was wondering what that matter is, and where is 
it? Are you aware of that? Because he referred to 
you. 

 
Becker:  Did he? 
 
Bernstein: Yes. 
 
Utley:  That’s probably the image sizing spreadsheet. 
 
Becker:  Image sizing? 
 
Utley:  Yeah, I sent you two files on Monday. 
 
Becker:  Okay. Actually, you sent three all together. Oh, 

you sent three emails, and then the last one had 
two of them. 

 
Utley:  Right, the last one had two files: both the image 

sizing and the process.  
 
Becker:  Oh, you’re got the macro, and then you’ve also 

got the description of the math. Now, what did 
you want included that wasn’t? 
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Bernstein: Well, Doug said it should have been included, but 
it wasn’t...the rest of that sheet. 

 
Becker:  What? 
 
Bernstein: I don’t know. Whichever half’s missing. 
 
Armstrong: Hold on one second...I don’t want to confuse 

Steve. We do not want you to cut and paste out of 
those documents into the patent filing. Those 
documents do not reflect the way we want to 
express the math. 

 
Bernstein: Right, but we might want them in there, B, 

correctly. 
 
Armstrong: What? 
 
Bernstein: We might want them... 
 
Armstrong: They’re not in there correctly. We just went 

through it. It’s now correct. If he employs all 
of the changes we just all agreed to... 

 
Bernstein: No, but there’s another sheet that’s not 

reflected here. 
 
Armstrong: Well, yes, I do want to talk about that. The 

macro, right?  
 
Bernstein: Right. Can you forward that file to us—the Excel 

sheet—to Jim, me. 
 
Armstrong: Just have Steve forwarded the whole email back to 

you. 
 
Bernstein: Well, he doesn’t have it in front of him, and 

Brian’s got it right here. 
 
Utley:  No, I sent it to you. You were copied on it. 
 
Bernstein: Okay. Let’s just get the most up to date...any 

changes.  
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Becker:  Yeah, Brian, remember, we made a decision not to 
file the claims directed to your macro—we made 
that decision last...a week before the... 

 
Bernstein: Why? 
 
Becker:  Because it was going to involve some additional 

work, and we didn’t have time at that point; and 
it was all new matter that wasn’t going to claim 
priority to anything, so... 

 
Bernstein: Well, what’s new matter? If the math is part of 

describing the invention, then it’s not new 
matter, according to what Doug’s told me four 
times now. 

 
Becker:  Well, Eliot, as you recall, you always have to 

look at the claims of the application, and that 
defines the scope of your protection. The claims 
will also define...also have to be supported by 
specifications. We were going to direct claims to 
the idea of using...of having a macro program, 
which is useful as a tool, to do these 
calculations in a rather simple process.  

 
Bernstein: Okay, that’s fine if you want to just claim a 

macro. That does it as a simplified process and 
add that as an additional patent for us, but the 
underlying math of it should all be applicable to 
the invention since it’s just derived off the 
invention.  

 
Becker:  Yeah, math... 
 
Bernstein: So it’s not new matter, it’s just an 

understanding of the matter. I mean, I swear we 
went through this four times the other day with 
that conclusion. 

 
Becker:  There are two files that Brian sent me. One of 

them was an Excel spreadsheet having six pages, 
and all of that material was included in the 
application in pretty much cut-and-paste format. 
His pages 2, 3, 4, and 6 were the examples, which 
I just cut and pasted as soon as I got them from 
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Brian because they defined it all very 
particularly. 

 
Bernstein: Okay, now you need to get back your record of 

that because 2, 3, 4, 5, and 6 that Brian is 
sitting here showing me, were never in these 
patents yesterday. So cutting and paste, you must 
have put them in the wrong document. 

 
Utley:  Those are the examples. 
 
Bernstein: But those weren’t...that’s not what ended up in 

there. 
 
Utley:  They pulled these pictures out and put them as a 

figure sheet on the back, and then re-entered...  
 
Bernstein: Wrong math. 
 
Utley:  ...the formulas in the body of the... 
 
Armstrong: Hey, right. B, are those images...are you looking 

at the figures? Are all of these figures in the 
patent application.  

 
Utley:  We should be on figure 7. 
 
Bernstein: Steve, figure 7?  
 
Becker:  Okay. 
 
Bernstein: Are you looking at it? 
 
Becker:  Not in front of me, but I recall writing it. 
 
Bernstein: Jim, figure 7, what do you see? 
 
Armstrong: I don’t have a figure 7...because that was part 

of...that didn’t come in the patent application, 
but [ ]. 

 
Bernstein: It’s not part of that final patent? 
 
Armstrong: I don’t know about that, but it didn’t come as 

part of that Word document.  
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Bernstein: That’s supposed to be the final revision of the 
patent.  

 
Becker:  We have to scan the drawings into a Word 

document; so if you just mailed the Word 
document, you probably didn’t get any figures 
yet. Probably the figures were left off of that. 

 
Bernstein: Okay, do you have your patent application?  
 
Armstrong: I’ve go the one we reviewed on Tuesday. 
 
Bernstein: And what’s in there? 
 
Armstrong: All the figures. 
 
Bernstein: Right or wrong? 
 
Armstrong: You know, I don’t know. I didn’t...Brian, was 

figure 7 changed at all with the restatement of 
our aspect ratio? 

Utley:  There were some additions that I made for 
clarification purposes. If you look at the first 
page of the imaging process, where it says, the 
third box down, it says “viewing image,” I 
inserted “SIR less than DWR” to tie it to the 
equation above it. And then in the one, the 
bottom, it has the expression “SIR greater than 
BWR,” again, tie it to the equation above it. 

 
Armstrong: Yeah, because those two don’t have a distinction, 

figure 7 as it is now. 
 
Utley:  Right. So that simply ties the image to the 

equation. 
 
Armstrong: So do they have...have you sent them an updated 

amendment? 
 
Utley:  Yeah, that went out late Wednesday afternoon. 
 
Armstrong: Okay, we’ve just got to make sure that the 

corrected figure 7... 
 
Bernstein: Steve, can you fax us the file patent? 
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Becker:  No, I can’t find it. I guess Doug took care of 
this from... 

 
Bernstein: Does his secretary have a copy? 
 
Becker:  ...Monday night on. I spoke with her, and she 

wasn’t clear...she wasn’t able to find it. 
 
Bernstein: Do we have a filed patent?  
 
Becker:  How certain would you like me to answer that 

question? I mean, Doug sent me an email saying we 
filed the patent.  

 
Bernstein: Well, what he sent me that he said he filed is 

missing the diagrams. So, I have a final patent 
document missing... 

 
S. Bernstein: When is Doug available? 
 
Bernstein: Yeah, does he got a cell phone or something?  
 
Becker:  I don’t know. I don’t know. Maybe I can help 

clarify this...I mean, Eliot, you sound like 
you’re really upset at us. 

 
Bernstein: You know, I’m not a person to get upset until I 

see that I spend a lot hours going through this, 
Brian spends a lot of hours, we make all of these 
global changes... 

 
Becker:  Eliot, I’ve heard that a couple times already. 

Let me try to explain a little bit about patent 
law and maybe help everyone understand what has 
or has not happened. Okay, there’s a lot of 
rhetoric being thrown on there, but there’s... 

 
Bernstein: Yeah, because we’re blind.  
 
Becker:  I don’t think all of it has a lot of basis in 

patent law. 
 
S. Bernstein: That’s good to hear, so let’s hear that. 
 
Becker:  Okay, and Si, I thought you in particular might 

be interested to hear that. 
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S. Bernstein: Yeah, that’s, you know, I’m not sure that adds 

any comfort because maybe what you’re saying is 
it’s not an exact science and then you move 
along... 

 
Becker:  Well, I’m going to go well beyond that. 
 
S. Bernstein: Okay. 
 
Becker:  Does anyone have a copy of claim one they can 

read off of? 
 
Bernstein: Yes. 
 
Utley:  This is only a piece of it, right? 
 
Bernstein: Yeah. 
 
Armstrong: It’s 22. 
 
Becker:  I’m working off what you emailed me, Jim, and I 

see page 24, lines 1 through 7. I guess they 
could have repaginated, but... 

 
Armstrong: Oh, but Eliot had mailed you...or faxed you... 
 
Becker:  I’m sorry, what you emailed me. 
 
Armstrong: Oh, okay. So it’s changed then. I don’t know why, 

though. 
 
Becker:  On the top of the page says “What this claim is.” 
 
Armstrong: “What this claim is”... 
 
Becker:  Do you have that? 
 
Armstrong: Yes, page 22 in my printed on. 
 
Becker:  Okay. 
 
Bernstein: Okay, hold on one second because I want to get my 

notes. 
 
Utley:  What page is that, Jim? 
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Armstrong: You don’t have it, Brian. 
 
S. Bernstein: Because I don’t have 22. 
 
Armstrong: Want me to fax it... email it to you? 
 
S. Bernstein: No, that’s okay, he’s going to explain it to me. 

I want to see if I can’t understand this. 
 
Becker:  Sure. It’s very sort claims, seven lines long. It 

actually defines the scope of the patent 
protection that we are trying to obtain in this 
filing. 

 
Armstrong: Who are we waiting for, Eliot? 
 
Becker:  I think so. 
 
Bernstein: I’m up front. We’re waiting for Brian again. 
 
Becker:  Let me know when you’re ready. 
 
Bernstein: Okay, Steve, Brian stepped out for a minute, but 

I still want to address this issue. We invent 
something. I hire a mathematician. The 
mathematician solves the X, Y, and Z of the 
invention. Does he claim a new patent for 
himself? 

 
Becker:  Probably not. [Inventorship] typically follows 

with the invention. If somebody else figures out 
how it was done, generally speaking that would. 

 
Bernstein: Well, I want to be very color on this because 

Doug’s thinking...I don’t even know if then the 
next statement is correct or incorrect, but if a 
macro was created using the math that comes from 
the invention, where does it follow? Brian, I 
just asked him, if I hired a mathematician to do 
the math, put all of this into a thing, where 
does this follow. He says the invention, the 
inventor, etc. The guy you hired to do math 
wouldn’t claim a new patent or a new invention, 
which is confusing to me because Doug now, as of 
this morning, told me that you’re planning on 
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filing a separate patent as inventor of a macro 
that just spawns off the math entitled to this 
invention. So I’m confused, and I want to be very 
specific on this of what our strategy is here on 
all of these peripheral pieces. 

 
<End Side 1; begin Side 2> 
 
Bernstein: Why don’t you explain that to me again. 
 
Becker:  Can we go ahead with describing the claims?  
 
Bernstein: Well, do you want to just finish that real quick, 

and then we’ll go right back to the claims? 
 
Becker:  Okay, now what was the question you posed me, 

Eliot? 
 
Bernstein: I hired a mathematician to solve for what I did. 

He comes up with an equation. Where does that 
equation belong? Does it belong filed as another 
patent? What’s the inventorship, so to speak? And 
then, I design from that math a macro that solves 
that math with input formula. How should we be 
protecting that the whole way through, because I 
seem to be very confused about what I’m being 
told each day. 

 
S. Bernstein: Okay, let him answer the question.  
Becker:  Inventorship follows whoever conceived the 

invention as claimed, and that’s why the claim is 
so important because when you set forth in your 
claim what it exactly is that you’re claiming, 
you have to ask who conceived of that idea—who 
was the first one to come up with it. So, 
typically if somebody really reduces your idea to 
equations that describe why it works or how it 
works, typically they would not be named as a co-
inventor because they really didn’t invent the 
idea. Now if you wanted to claim a macro which 
has user-input displays for receiving certain 
data that can be used by, say, a technician to 
determine the scan density of a print film image 
that would allow for the desired enlargement 
ratios and the desired target image size, that 
kind of is a separate idea, and that’s why we 
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thought it would be useful to claim that as a 
tool as well. 

 
Bernstein: Okay, and I understand that part. I don’t mind 

claiming that all day long. 
 
Becker:  Brian really was the one that built that and came 

up with it. It’s based on principles that you 
learned, you know, a few years ago that maybe you 
didn’t understand the math behind them, but 
certainly, I would think, be named an inventor on 
that. 

 
Utley:  I think that would probably claim both myself as 

it relates to both aspects. 
 
Becker:  Right. But the important thing with the patent 

office is that it is...the patent office realizes 
that it is a bit of a grey issue in terms of who 
conceived what, so the important thing is not to 
have any deceptive intent. 

 
S. Bernstein: I think the most important thing is the 

distinction between inventorship and ownership. 
As I understand, all of this, every one of the 
patents that we have filed, all rights, title, 
and interests are iviewit’s, regardless of who 
the author/inventor is; and any revenue stream 
derived therefrom are iviewit’s, and that’s the 
important thing. Is that true, despite and in 
light of the [__]? My very next question, because 
we could put anybody as an inventor; but as long 
as that doesn’t entitle them to a 
disproportionate share of any revenues derived 
therefrom, then I don’t care. 

 
Becker:  Yeah, inventorship or ownership initially vests 

in the inventor or inventors who are named in the 
application; but typically, inventors are under 
some obligation to assign to a corporate entity, 
either written or by cause of their employment—
and you can get into the issues of shop 
right...you know, if somebody invented something 
on the corporate time and then went and...you 
know, it wasn’t really part of his job 
description, I know this issue’s going to be a 
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little more tricky. But I think in this 
case...what we do typically as a practice to 
confirm ownership is to have the inventors sign a 
written assignment document over to whichever 
corporate entity they want to... 

 
S. Bernstein: But haven’t we followed that? 
 
Becker:  We’ve got those documents. I don’t think we have 

them all signed and filed yet. 
 
S. Bernstein: Let’s get them. 
 
Utley:  Well, Doug was doing that on Tuesday while he was 

here. 
 
Becker:  Okay. Did you do some signing of documents, Jim 

and Eliot? 
 
Bernstein: Yeah. Right. 
 
Becker:  Okay, so that’s in process.  
 
Bernstein: Okay, and wasn’t really the intent of my 

question. The intent of my question is to define, 
for my understanding, what should claim back to 
Ray [Joa’s] patent, and that means that 
everything other than a macro shell should define 
back to the original patent and be filed, 
corrected, amended, however we get it in to the 
original patent documents since none of it’s new 
matter, it’s just an explanation mathematically 
on every equation of what happens. 

 
S. Bernstein: That’s what I heard at the meeting. 
Bernstein: And that is exactly what I’ve heard, repeated; 

and then this morning, it was completely 
opposite, and yesterday is was a little opposite—
a little—and, you know, I’ve become very confused 
about which strategy we’re taking, which road, 
because we decide something, and then it’s 
changed, and we’re doing something else, and I’m 
completely lost. 

 
Becker:  I think I can make this very clear for you if 

you’ll give me an opportunity. 
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Bernstein: I will. 
 
Becker:  Let’s take a look at claim one. Claim one states 

that what you’re claiming is a method of 
providing a digital image file for viewing on a 
user display in a viewing window that has a 
predetermined size, and the method includes one 
step. The step is, very broadly stated—so bear 
with me here—providing a digital image file 
having a image size comprising a fixed number of 
pixels representative of an image wherein that 
image size is greater than that of the viewing 
window size. Now the broad concept that we’re 
trying to claim here is being the first ones to 
provide a digital image file that has more data 
than is needed for the window size. And why are 
we trying to claim that? Because that allows you 
to zoom into the image without pixelation, and it 
allows you to pan around the image to corners 
that maybe are not shown in the original viewing 
window. Does everybody understand that? 

 
Utley:  I think so. 
 
Armstrong: Yes. 
 
S. Bernstein: I think we’re on the same line. 
 
Becker:  Okay. So now the question becomes: Did we support 

that claim with relevant descriptions in the 
specifications. And what’s our standard? Our 
standard is that we have to provide enough 
disclosure in the specifications to enable 
somebody to make and use that invention as 
claimed. This person needs to be somebody of 
ordinary skill in the art—in other words, 
somebody who can read this document and maybe has 
some technical background in imaging or image 
processing, for example, and can read what we’ve 
put in our document and can perform our methods 
claimed. Okay? Everyone with me so far? 

 
Bernstein: Um, hm. 
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Becker:  So we look back into the document that was filed 
on Wednesday and we say to ourselves, “Did we 
provide enough information in that document to 
allow somebody to teach somebody how to make and 
use a digital image file that has an image size 
greater than the viewing window size?” And one 
might argue that stating the solution in itself 
almost provides enough information to one of 
ordinary skill in the art to actually reduce this 
to practice and to make and use one. However, 
we’ve provided not only a description of several 
different ways of doing it, but also some 
examples, including math, that should make it 
abundantly clear to one of ordinary skill in the 
art how to do it. The test is whether it would 
require undue experimentation on the part of this 
fictitious person of ordinary skill in the art to 
make and use a digital image file having these 
characteristics. So the question you need to ask 
yourself with respect to this application is: 
“Okay, maybe there was an error or two in how it 
was expressed in examples or the number of pixels 
counted or division here or subtraction there, 
but was there enough in there to enable somebody, 
based on those teachings alone and, of course, 
their background, to make and use an image file 
having those characteristics?” 

 
Utley:  Okay. 
 
Becker:  And I think, based on a reading of it and based 

on what Jim just walked me through in these 
corrections that need to be made, that there 
probably was enough in there. That there probably 
is. I mean, we’ve described in several different 
ways how to do it with print film images or with 
digital images. We described in generally, and 
then we went and described it specifically.  

 
S. Bernstein: Okay. Can I ask you a question? 
 
Bernstein: Wait, Dad, because that still doesn’t answer my 

question. That answers this issue here.  
 
S. Bernstein: Let him finish with it. 
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Bernstein: Okay. Are you going to take this back to Ray’s 
original filing on our... 

 
Becker:  Let me do that next, okay? Now, with respect to 

Ray’s original filing on August 2nd of last year, 
we asked the exact same inquiry when we review 
the specification that we filed on Wednesday: Did 
Ray’s filing back on August 2nd of 1999 provide 
enough disclosure and enough teaching to enable 
one of ordinary skill in the art to make this 
file? 

 
Bernstein: And we have a lot of disputes on that because it 

doesn’t even cover zooming.  
 
Becker:  Right, but what it does describe, if I recall 

correctly, is it does describe that you want to 
enlarge a print film image to a certain size and 
then scan it at a high density. Now it doesn’t 
tell what density, it doesn’t give a number of 
pixels, .... 

 
Bernstein: It doesn’t talk about zooming in on the image.  
 
Becker:  It doesn’t tell the number of pixels, but it does 

show one way of doing it with a print film image. 
It doesn’t talk about digital images...doing it 
specifically with digital images. It may refer to 
it generally, I don’t know. But that is the 
inquiry.  

 
S. Bernstein: If I hear you correctly, it is less important in 

the claim to say anything relative to zooming was 
in the claim to illustrate or to claim that the 
target image size is larger than the viewing 
image window because that is, in itself, your 
ability to have the zoom capability. 

 
Becker:  You’re right. You can claim it all different 

kinds of ways. This was one way that we worked 
out in conjunction with Eliot and Brian two weeks 
ago. This is one of the ways we worked out 
claiming the invention. 

S. Bernstein: Because ultimately zooming is simply a feature of 
the invention.  
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Bernstein: Okay, hold on one second. Steve?  
 
Becker:  Yeah. 
 
Bernstein: When I look at Ray’s claim one, “What is claimed: 

An apparatus for producing a digital image 
comprising a device for generating a digital 
signal file from a print film image and a 
processor for processing said digital signal file 
and for generating an image file wherein said 
processor generates a first signal file from said 
digital signal file, and further wherein said 
processor processes said first signal file and 
generates set image file.” 

 
Becker:  Okay. 
 
Bernstein: Okay, we all agreed that that is completely 

insane...to describe anything about our 
invention...whatever. 

 
Becker:  I know it’s all completely insane; but I think 

that with the claim that we drafted, ... 
 
Bernstein: Yeah, he missed the point. Okay. Well, then, the 

claim we drafted, this was my question. It should 
be right here, in this claim, in the patent he 
filed to date back as far as I can to protect our 
dates, should be changed to the claim we just 
created. 

 
Becker:  Oh, no, this application died on Wednesday, and 

it doesn’t proceed to a patent. A provisional 
application... 

 
Bernstein: No, no, this isn’t provisional. This is a filed 

patent. I’m doing one. 
 
Utley:  This is the one that was filed March 24th. 
 
Becker:  Oh, okay. 
 
Bernstein: By Ray [Joa]. 
 
Utley:  So this was the PCT filing on March 24th. 
Becker:  Okay, thanks. 
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Bernstein: And my question is shouldn’t the claims in this 

patent we just filed be exactly, if not 
identical, to the one...or should they be 
transposed to Ray [Joa’s]? And it was my 
understanding from Doug that for speed and if the 
patent gets through, etc., that we would rather 
have it be based on that first patent filing. 

 
Becker:  That could be a recommended course of action. 
 
Bernstein: And this is going to get dejected. 
 
Utley:  What we discussed on Tuesday...no, on Monday 

afternoon, was that one of our action items was 
to go back and review the March 24th filing and 
decide exactly how we were going to integrate 
into that filing the claims that should be in 
there vis-á-vis the specification.  

 
Becker:  Okay.  
 
Utley:  That was one of the action items that we covered 

on Monday afternoon. 
 
Bernstein: And now my question further goes to say that once 

we amend the claims, is there any way to amend 
the body? 

 
Becker:  No. 
 
Bernstein: Even if we’re not adding new subject matter?  
 
Becker:  You can amend the body if you don’t add new 

subject matter. 
 
Bernstein: Okay, so we can fix Ray’s mess. 
 
Becker:  You can’t add what we added in this application. 
 
Bernstein: Which part? The math is just a description of the 

old matter, so therefore we should be able to add 
it. 

 
Becker:  It’s not supported. It’s not suggested in the 

prior applications.  
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Bernstein: Oh, it’s all suggested because by the nature of 

the invention it’s suggested. 
 
Becker:  I think the patent office will never allow us to 

add all of that matter into the application.  
 
Bernstein: Okay, but we should add as much matter as we feel 

comfortable with to buff up Ray’s original 
filing. 

 
Becker:  Sometimes if you change a word or a sentence in a 

specification... 
 
Bernstein: Yeah? 
 
Becker:  The examiner will outright reject it for new 

matter. 
 
Bernstein: Well, who cares? He’s going to reject this for 

insanity in the first place. I mean, he’s going 
to reject this for “what did you patent? 
Nothing?” 

 
S. Bernstein: If I’m hearing Steve right, there’s very little 

we can do to change the language and content of 
that particular... 

 
Bernstein: No, you’re not hearing him right because he just 

said you could change all of the claims whenever 
you want as long as the examiner hasn’t approved 
them. And right now before the examiner starts 
approving...looking at this and saying it’s 
nonsense, I’d rather get the right stuff in 
there. Now, we can get most of this stuff in 
there, albeit I’m going to need good 
argumentation as to why we can’t get it all in 
there. 

 
S. Bernstein: Steve, is that correct? 
 
Becker:  We can change the scope of the claims of the 

prior application...I mean, that’s a good action 
item, a good thing to do. You know, as I 
mentioned, it’s unlikely we’ll be able to change 
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the specification substantially; and if we don’t 
quite... 

 
Bernstein: Well, we should throw in the word “zoom” if we 

can. 
 
Becker:  At some point it becomes a question of language 

and what language you’ve used. If we come in and 
start saying, “Well, what we really were talking 
about is zoom and pan,” Yeah, it’s possible we 
could get some of those arguments through the 
examiner, but... 

 
Bernstein: Well, we sure as shit should try. 
 
Utley:  Well, it looks like Ray took all of this out of 

here. 
 
Becker:  It’s not as critical as getting one good filing 

on like we did on Wednesday. 
 
S. Bernstein: Yeah, but the date’s what’s important. 
 
Bernstein: Right. 
 
S. Bernstein: If this March one...we have one good filing, but 

it’s dated August 2nd. That’s the difference.  
 
Becker:  But it claims priority back to... 
 
Bernstein: The original provisional.  
 
Becker:  The original provisional, which is before this 

date, again to the extent that it’s... 
 
Bernstein: Right, and that’s the strategy I have been 

hearing is the correct approach here, is that we 
should be cleaning up Ray’s filed patent as best 
as we can without adding subject matter—and I 
don’t think we really have any new subject matter 
other than a macro shell to re-widget our math, 
which is okay, we’ll leave that out. But I 
definitely want the underlying math, because 
that’s just not new subject matter, that’s just 
old subject matter defined, and try to get as 
much of this in that examiner’s hands as fast as 
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we can because that is our first patent and we’d 
like it to approve. And then you know what? Leave 
the macro in this one, and then you’ve got a 
reason that you’ve got new matter in this one 
that doesn’t conflict with your old matter. I 
mean, the math, I sat through with Doug, went 
through this with Chris Wheeler, my father, I 
heard all of those things, and then I’m hearing 
that that’s not our strategy. So I just want to 
be very specific on this so that we get that 
completed in time. I know there are issues to 
timing, etc., that we don’t want to waste.  

 
Now, I’m also confused of how we particularly 
predicted our date as well on when this was first 
exhibited. According to my last notes of when you 
guys were down here originally, we kind of went 
through a timeline; and that timeline has now 
been changed to September, when, in fact, we felt 
it was more like April or something as the first 
commercial advantage. Now Doug’s talking to me 
about September dates, and I can list you fifty 
things that occur before then that will be 
detrimental. As a matter of fact, the first one 
really being something like 8/10, which only 
gives us six days, if my numbers are correct. We 
signed a license contract with [Centrec? 
Centrack?] to use and distribute your product. So 
that’s well before 9/1; and these are some real 
critical things that depend on that date, if I’m 
not mistaken. 

 
Utley:  What contract? 
 
Bernstein: [Centrec? Centrack?]. The license agreement was 

signed on 8/10. 
 
Utley:  The only thing we signed was a demo. 
 
Bernstein: A demo license, yeah. Well, you were putting it 

up to commercialize on their site—on a public 
site. 

 
Utley:  But there was no charge. 
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Bernstein: But it’s not a question of charge, according to 
Doug. Correct, Steve?  

 
Becker:  I need to have some facts. 
 
Bernstein: Okay. We signed a demo to put up on a company’s 

Web site, and we did, our materials for public 
viewing so that they could identify customer 
response. 

 
Becker:  Oh. When was this? 
 
Bernstein: 8/10. 
 
Becker:  Okay. 
 
Bernstein: Now, there were conversations prior to that. 
 
Becker:  Well, the upside is that we’ve got an application 

on file as of this past Wednesday. 
 
Bernstein: Well, what about changes?  
 
S. Bernstein: We have to deal with that one year of 

commercialization. 
 
Bernstein: If we’re not wrong, and I hate to preach to a 

lawyer, but that seems to be my understanding. So 
I’d like to get what is claimed in this one into 
Ray [Joa’s] immediately, if not, somehow sooner. 

 
Armstrong: Well, hold on, let him answer the question about 

commercialization. Would that be considered the 
first date of commercialization or a date of 
commercialization if there’s one prior to it? 

 
Bernstein: There’s not, but... 
 
Becker:  Again, we have to start with the claimed 

invention... 
 
Armstrong: This was [ ] imagery that we did for him. 
 
Becker:  Okay. And the inquiry is whether or not... 
 
Bernstein: No, it’s video, too, B, that we did. 
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Armstrong: There was video, too? 
 
Bernstein: Sure. 
 
Becker:  The inquiry was whether or not the claimed 

invention was on sale more than one year before 
the filing date of the application.  

 
Utley:  This was a test program to determine feasibility.  
 
Becker:  That actually works in our favor. The laws 

recognize sort of experimental use as sort of 
being a mitigating factor in some types of public 
disclosure. Typically it’s a commercialization 
use, or to test the commercialization of the 
invention, they’re less likely to find it to 
be... 

 
Bernstein: Well, then, that’s definitely what it was. 
 
Becker:  ...commercial use. 
 
Utley:  Is there any difference, Steve, between...we 

signed an agreement to do that. 
 
Becker:  Okay. 
 
Utley:  There was no public visibility for another month. 

So which date will be the reference date? 
 
Becker:  Would you call that a sale, that agreement? 
 
Utley:  No. 
 
Becker:  Okay. 
 
Armstrong: Were we ever paid anything by [Centrec? 

Centrack?]? 
 
Bernstein: No. 
 
Utley:  No. 
 
Armstrong: Never. 
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Becker:  Okay, that certainly works in our favor if it 
wasn’t an actual sale of your product. In that 
case, you look more at the public disclosure 
date. 

 
Bernstein: Well, that was the public disclosure date. 
 
Utley:  No, that was September. 
 
Bernstein: No, it was this date because...well, whenever you 

put it up on the site publicly. 
 
Becker:  When did you put it up on the site publicly? 
 
Utley:  It was in September. It took us awhile to get 

there. 
 
Becker:  Okay. No problem, then, right? 
 
Bernstein: If that’s...I’m hanging my hat on a lot of things 

right there. 
 
Utley:  If that’s the date of reference... 
 
Bernstein: You know, I want to beat the 8/10 day of signing 

a license agreement because I don’t know how 
that’s going to be construed in court, nor do I 
care, when I can beat it right now. 

 
Becker:  Let me ask the question again, Eliot, do you 

think that the application that we filed on 
Wednesday does not provide enough information to 
enable somebody of ordinary skill in the art to 
practice or to make and use what we claim in 
claim one? 

 
Armstrong: I could argue it doesn’t. 
 
Becker:  Go ahead. 
 
Armstrong: I might just simply because the actual deployment 

of it...or employment of it...does require the 
correct execution of those formulas; and other 
than one particular error that is very, very 
difficult to understand unless you have been part 
of one of these conversations about the formulas. 
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I mean, that you have to reverse-engineer the 
formulas to find out that the square root in that 
definition is missing, otherwise you’ll end up 
with target image areas of an enormous size and 
be totally lost. You’ll end up just having a 
goofy result. I mean, I think it could be argued, 
that you need to be able to apply the math to 
create the image. It could be argued that you can 
conceptually create what it is that we are 
conceptually defining, but it’s more difficult to 
do that without a precise understanding of the 
relationship of targets of subject images and 
viewing windows. 

 
Becker:  Well, let me turn it against you, Jim. That’s a 

good analysis. I think it’s interesting, but let 
me turn it against you and say if that’s true, 
then our August 2, 1999, filing doesn’t provide 
enough disclosure to enable one of ordinary skill 
in the art to make this claim. 

 
Bernstein: On Ray [Joa’s]? 
Becker:  Right, what he... 
 
Bernstein: Yeah, that’s why we want to change it before 

August 10th. 
 
Armstrong: You said the August 2nd filing. This is the one we 

just did. 
 
Bernstein: No, the March 3rd filing you mean. 
 
Utley:  March 24th. 
 
Bernstein: March 24th, whatever. 
 
Becker:  Well, I guess I’m going as early as I can, which 

is why we tried to file on Wednesday...which is 
why we filed on Wednesday, so we could get the 
priority on the provisional application which, if 
I recall, read very much like the March 2000 
application.  

 
S. Bernstein: The one you’re referring to is the original 

provisional from August of 1999. 
 
 48



Becker:  Yeah. 
 
S. Bernstein: Saying that if my argument holds, we have nothing 

of solid validity in that particular document. 
 
Becker:  No, what I’m telling you is that that document 

won’t provide priority to this claim. In other 
words, our priority date will be Wednesday of 
this year, not Wednesday of last year...or not... 

 
S. Bernstein: Because that provisional didn’t provide somebody 

with ordinary skill in the art the ability to 
replicate what we did? 

 
Becker:  That’s exactly right. 
 
Bernstein: March 24th...isn’t that the one we’re looking for? 
 
Utley:  March 24th? 
 
Bernstein: Oh, no, that’s the... 
 
Utley:  We’re looking for the August one.  
 
Bernstein: No, I’m looking for the provisional this claims 

to. 
<Two separate conversations going on at once; difficult to hear 
and follow...>  
 
Becker:  Let me ask you this... 
 
S. Bernstein: Then that’s to say—and maybe I’ll question my own 

logic now—is it enough to say that somebody 
understands that in the viewing window that you 
create zoom and then create [ ] ability?  

 
Becker:  As long as we just... 
 
Armstrong: That optimized the particular... 
 
S. Bernstein: And all we did was help to clarify... 
 
Becker:  I think that’s pretty convincing. You know, you 

don’t have to enable all the ways of doing it; 
you just have to enable essentially one way of 
doing it. 
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Bernstein: Okay. Despite all of this, I still want a firm 

yes or no. 
 
Becker:  I think was actually critically really finally 

getting to the issue. 
 
Bernstein: No, yeah, we are. 
 
Becker:  Away from the rhetoric of accusations and... 
 
Bernstein: Okay, okay, right, but... 
 
Becker:  And fear-mongering and calling the investors. I 

think we’ve gotten to... 
 
Bernstein: Well, I mean, we’ve got to deal with things. 

These are real fears meaning we definitely have 
real issues. But looking beyond that, which is 
fine, I’ve got still an unanswered question: Does 
Ray [Joa’s] set of claims change tomorrow, 
Monday, whatever, so that we can protect 
ourselves? Now you’ve agreed that’s a good 
strategy, Doug’s agreed that’s a good strategy, 
but yet I hear no execution strategy, and that’s 
what I want to make 100% sure that I can get as 
much of what we’ve discovered into Ray’s 
incompetent work, and I will call it that, as 
possible. And your work is far more superior. 
These are some issues, but, you know, there’s 
issues...it’s a large thing to grasp, and we’ll 
get through it. But I want to change what Ray 
[Joa’s] done, and that was my understanding that 
we’re going to take the claims that we’ve 
discovered in this application you just filed and 
put them into that one, and that the worst that’s 
going to happen is that the examiner will approve 
the earlier one of Ray and yours will fall away, 
the second one. 

 
Armstrong: Did somebody just join this call? 
 
Bernstein: No. 
 
Armstrong: Did you hear that beep, beep, beep? 
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Becker:  I did. I don’t know if anyone has joined. 
 
Bernstein: Si? Si? 
 
Armstrong: Maybe he got off. 
 
Bernstein: Yeah. 
 
Armstrong: Okay. 
 
Becker:  Well, let’s do this, Eliot. Let’s say that...I 

know you are concerned about the August 10th date, 
why don’t we say that we will make some 
amendments to the claims in the prior filings 
you’re referring to, and we’ll clean that up as 
best we can and make sure that we have the claim 
amendments... 

 
Bernstein: <Aside to Utley> This is the one we filed? 
 
Utley:  <To Bernstein> That’s the provisional.  
 
Bernstein: <To Utley> That’s the provisional?  
 
Utley:  <To Bernstein> Right. 
 
Armstrong: What about correcting the math in the one from 

two days ago? 
 
Becker:  Yeah, then again, I don’t know what was filed; 

and again it appears...I really need to consult 
with Doug on that. 

 
Armstrong: Yeah, but if we’re of understanding what we 

talked about today is what he filed, and I 
believe that’s it, then what do we do to correct 
that? We should probably correct that by the 10th 
as well. 

 
Becker:  Okay. Right. That actually was more important 

with the 8/10 date because these changes are 
considered to be better, then we need to get a 
filing out by that date. 

 
Armstrong: Okay. 
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Bernstein: And Steve, just to remind you on this point, I 
still definitely for a comfort level and to keep 
accusations at bay, just a letter of what’s 
occurred, what my risks are, and what our 
strategies for execution are on this filing 
relating to as well fixing this one as well as 
relating it to Ray [Joa’s]. If you could write 
that clearly to us, that gives us a lot of 
comfort level.  

 
Becker:  All right. Hopefully what I explained today about 

priority will help. 
 
Bernstein: Well, this gives it the final touch of you can 

rest assured, I’ve got it in writing. That’s what 
I need to comfort me that I’ve got a strategy, 
that everybody’s on the same page, so to speak, 
so that page doesn’t shift, so that we don’t get 
off that strategy and we all stay focused on that 
one sheet. So that would be critical. And what is 
our next due date? Is that on the 10th or the 8th 
or something, or am I missing... 

 
Utley:  Well, the only reason the 10th has any potential 

bearing is because that’s when the test 
license... 

 
Bernstein: I’d like to beat that here, on this claim; 

because if we can beat the 10th here on Ray 
[Joa’s] filing, that’s what we need to do there, 
right? 

 
Becker:  That’s actually not an important date for Ray 

[Joa’s] filing. 
Bernstein: Yes, it is. 
 
Becker:  An important date for the filing that we did a 

few [weeks? days?] ago. 
 
Bernstein: No, no, it’s the same date. Commercialization is 

commercialization, and how it relates is the same 
here to us.  

 
Becker:  Okay.  
 
Bernstein: You know what I mean? 
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Becker:  Yeah, I guess I do.  
 
Armstrong: I’ll make just one other general comment, Steve. 

Everyone else knows this, but you don’t. I was 
just brought into this process Tuesday as the 
first time I’ve ever reviewed any patents. I’ve 
held them for Eliot in the past but never 
reviewed them; and was probably surprised with 
what I found was that it was an extremely 
important and at least, to my understanding, we 
had very little time to get it right, and we’re 
now paying the price, of course. To the extent 
that that can be avoided in the future through 
careful planning, updates, and contingencies, I 
suggest we have a plan for that. 

 
Becker:  Yep. 
 
Armstrong: So. Just an overall comment. 
 
Becker:  That’s a good comment. I think it’s important to 

get things done as early as possible, and we 
certainly have tried to do that throughout the 
process.  

 
Bernstein: Steve, can you do me one last favor? 
 
Becker:  Yes? 
 
Bernstein: Shoot over to Jim the three video patents we 

filed. He’s signed a disclosure on it—the one you 
gave us—encompassing him for all patents.  

 
Becker:  All right. Jim, what’s your role? 
 
Armstrong: I’m the Director of Sales and Marketing.  
 
Bernstein: But he’s also a shareholder. 
 
Becker:  Okay. 
 
Armstrong: I’ve been with this since before anybody else. 
 
Becker:  I see. 
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Armstrong: It was just basically me and Eliot and Guy before 
anybody else started, but I’ve never been 
involved in the patent review. 

 
Becker:  Now you want me to send a copy of the 

filings...the video filings? 
 
Bernstein: Yeah. Can you just fax them to him? 
 
Becker:  Sure. Let me make sure I’ve got this right. Okay. 

We’ve got three...no, five applications, about 
100 pages. Is that fine? 

 
Armstrong: Yes. 
 
Bernstein: We have four. Sorry. 
 
Armstrong: Are they emailable, or no? 
 
Becker:  Yeah, they are emailable. 
 
Armstrong: Let’s do that instead. 
 
Becker:  But then you don’t have the figures. We can 

email.... 
 
Armstrong: Email those, and then just fax the figures? 
 
Becker:  Yeah. 
 
Armstrong: Okay, cool. The fax number is 732-747-5569. Email 

is jim@iviewit.com. 
 
Bernstein: And there’s five video patents now. Correct, 

Steve?  
 
Becker:  I’m looking at my chart here: three US and three 

corresponding PCT [ ] applications that we wrote, 
and then there’s a PCT video playback—that was 
the video playback invention— 

 
Bernstein: Right. 
 
Becker:  And I think that’s all. 
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Bernstein: Great. Let’s get those out to Jim real quick. I’d 
like him reviewing those by the 8/10 date. Any 
changes, we’re obviously going to try to revert 
to keep our 8/10 day as our commercialization 
day, giving us a little buffer if we’re wrong.  

 
Becker:  All right. 
 
Bernstein: You know what I mean? I mean because we don’t 

know how people will interpret in the end what 
[Centrec? Centrack?] was, but to beat it would 
definitely give us a greater argument. 

 
Becker:  Yep. 
 
Bernstein: So, all right, we’ll pick this up...you’re going 

to make those changes on this patent, correct? 
 
Becker:  I’m going to wait until I speak with Doug. 
 
Bernstein: Okay, great. 
 
Becker:  To find out what was actually filed, and then 

we’ll decide how best to proceed with amending 
that.  

 
Armstrong: Steve, one more clarification. Did you say we 

have or have not had successful closure on the 
signing over of inventors’ patents to the 
company?  

 
Becker:  I can’t speak to that; Doug is working on that. 
 
Armstrong: Okay, will you put that in our list of things to 

do...or your strategy that that gets completed? 
 
Becker:  Yeah. 
 
Bernstein: Yeah, and B, I just signed as well as Brian and 

Jude and everybody. It’s a large, thick document, 
so Doug should have an update, Steve, as to what 
is exactly signed. I think it was everything, 
correct? And we’ve got everybody here. 

 
Armstrong: I’ve got emails that indicate that that was all 

done nine months ago. 
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Bernstein: No, it was, B, but then we filed patents; and 

then we thought the past was done, and now these 
new ones had to be done, so he came here, there 
was notaries here...it was, you know, it was a 
lot, but let’s get an update on it. 

 
Utley:  In addition to that, everyone has individually 

signed a separate agreement with the company, 
assigning to the company any intellectual 
property that’s created as a result of their 
employment. 

 
Armstrong: That I know. The key inventions, I just want to 

see that they’ve signed over because that’s the 
value of the company right there. That’s what I 
own stock in. 

 
Bernstein: Correct. Okay. So let’s get an update, and I 

think we’re pretty close.  
 
Armstrong: Okay. 
 
Becker:  Eliot, why don’t we go through the list of things 

that you’ve asked me to do so we can be perfectly 
clear on this?  

 
Bernstein: Okay. 
 
Becker:  The first is to amend Ray’s PCT application, at 

least the claims, so that we have a good filing 
there, at least based on whatever Ray has in his 
specification. That’s task #1. 

 
Bernstein: Claims plus any additional language that’s not 

new matter.  
 
Becker:  All right.  
 
Bernstein: Okay. 
 
Becker:  You want a letter describing the...what was 

omitted or what was incorrect in this application 
filed Wednesday and to what extent that may have 
any bearing on rights. 
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Bernstein: Correct. 
 
Becker:  And also a course of action we feel is necessary 

to file new applications to amend these, make 
these corrections, or if there’s something we 
feel we can do in an amendment that would not 
introduce new matter. 

 
Bernstein: And our strategy going forward on this. By the 

way, that would mean our strategy as well on the 
video, correct? Because if there needs to be 
changes and the date did stick at 8/10, we need 
to make any changes we find by 8/10, correct? 

 
Becker:  Only if the changes are so substantial that they 

would jeopardize the ability of one skilled in 
the art to understand. 

 
Bernstein: Okay, so critical errors. Okay. If we find them. 
 
Becker:  And that’s why I think, you know...and if you’re 

describing in your specifications how to make 
one, how to do it, provide most of the details. I 
mean, we’ve done a very detailed job of ... 

 
Bernstein: No, I agree. I’m not...I agree. I see all that 

here. 
 
Becker:  Any time whatever we can get out of you guys in 

terms of describing how it works...that, in there 
when you describe a claim and there’s an error, 
you know, there’s an error in the math, will that 
dramatically affect and make it so somebody can’t 
practice the invention at all, I don’t know. 

 
Bernstein: Right. So if it’s critical by 8/10, it should be 

resolved. Correct? 
 
Becker:  With the video application, it doesn’t help for 

us to go back and look at those. You guys go back 
and look at those and see if there’s anything in 
there that you don’t like. 

 
Bernstein: Right. And if we find something in the claim, for 

example, that we don’t like, we need to amend it 
by 8/10, right? 
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Becker:  No. 
 
Bernstein: Why? 
 
Becker:  Because the claims have to be supported by the 

specification as filed back on those dates, which 
were sometime in June... 

 
Bernstein: Okay, but let’s say all that fits, we also have 

the commercialization date. 
 
Becker:  The commercialization date... 
 
Utley:  I though <inaudible comment to Bernstein> 
 
Bernstein: So we can go change the claims.  
 
Becker:  Typically [ ] prosecutions, as long as they’re 

still supported by the specifications filed... 
 
Bernstein: Right. So if we find any mistakes, we should 

change them, correct? In the video patents?  
 
Becker:  Yeah, as a general principle, that’s a good idea. 
 
Bernstein: Okay, good. All right. I think that sums up what 

we need. Send the letter to Si, myself, and 
Brian. 

 
Becker:  That’s not a complete list of what you asked for 

me to do. 
 
Bernstein: What else have we got? Sorry? 
 
Becker:  You’ve asked me to email to Jim Armstrong the 

three video applications and the playback 
application—the one playback application— 

 
Bernstein: Right. 
 
Becker:  Now with respect to the video application, we 

have both PCT and US filings. Do you want us to 
send both of those? They’ve essentially 
identical—in fact, they are identical except 
the... 
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Bernstein: No. Just one. 
 
Utley:  Send the US. 
 
Becker:  All right, we’ll send the US versions of those 

two. And we’ll fax the figures. And element 
#4...Item #4 is to provide a written letter to 
Jim Armstrong regarding the assignment status 
of... 

 
Bernstein: Well, that’s to everybody. That’s to Brian, Si, 

myself, Jim. 
 
Becker:  Brian, Si, Eliot, and Jim. 
 
Bernstein: Right. Just giving us the update of where we are.  
 
Armstrong: I think it’s helpful to communicate to the 

shareholders.  
 
Bernstein: Well, let’s get it first, then we’ll communicate 

at discretion, but I think we’re there. 
 
Becker:  Okay, then, in terms of general things going 

forward: Eliot needs to be cc:’d on all 
correspondence relating to patents. Should we 
continue our practice of sending things to Brian? 

 
Bernstein: Yeah. 
 
Becker:  All right, we’ll continue our practice of sending 

things to Brian and cc:ing Eliot with copies.  
 
Bernstein: Right, and I’d appreciate if all that email comes 

to iviewit.com. Therefore, I have copied records.  
 
Becker:  Are you saying you only want us to correspond 

with you via email, not letters? Not... 
 
Bernstein: No, but if it is emails, iviewit.com emails 

because that gives me complete copied records on 
tape backups.  
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Armstrong: Do don’t send anything to any of us at a domain 
name other than iviewit.com, if you send it in 
email. 

 
Becker:  That’s the instructions? 
 
Bernstein: Right. 
 
Armstrong: Correct. 
 
Becker:  Don’t send to any other email address besides one 

of your names at iviewit.com. 
 
Bernstein: Correct. 
 
Becker:  Okay. Anything else in addition to those items? 
 
Bernstein: Nope. Steve, I appreciate your taking the blunt 

end of this, I really do. 
 
Becker:  Well, I just wish you would not... 
 
Bernstein: Well, we freak out a little bit. You can 

understand that there’s a reason to freak...I’m 
not just making this up. So based on that, let’s 
try to resolve and move forward.  

 
Becker:  Anything else? 
 
Bernstein: Nope. Thanks very much.  



 
Lorraine Christine Hoffman, Esq.  
Assistant Staff Counsel 
The Florida Bar 
File No. 2003-51, 109(15C) 
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IVIEWIT HOLDINGS, INC. 
 
 
 
By Facsimile 
 
 
 
February 26, 2003 
 
Thomas J. Cahill 
Chief Counsel 
First Judicial Department Departmental Disciplinary Committee  
61 Broadway, 2nd Floor  
New York, New York 10006 
 
Re:  General Complaint against Kenneth Rubenstein on Behalf of Iviewit Holdings, 
Inc. (a Delaware Corporation) (“Company”) 
 
Dear Mr. Cahill: 
 
By way of introduction, I am President (Acting) of the above referenced Company, and 
write to file a General Complaint against the following member of the New York State 
Bar Association: 
 
Kenneth Rubenstein 
Proskauer Rose LLP 
1585 Broadway 
New York, NY 10036-8299 
Tel.: 212.969.3185 
 
 

Introduction 
 
Kenneth Rubenstein, (hereinafter "Rubenstein"), believed to be a resident of the State of 
New York or New Jersey, and who at various times relevant hereto was either 
misrepresented to the Company as a partner of Proskauer Rose LLP (hereinafter 
“Proskauer”) and later became a partner of Proskauer, and who provided legal services to 
the Company. 
 
Moreover, beginning on or about September of 1998, the Company, through its agent and 
principal, Eliot I. Bernstein ("Bernstein"), began negotiations with Proskauer with regard 
to Proskauer providing legal services to the Company the purpose of which was to 
develop and market specific technologies developed by Bernstein and two others, which 
technologies allowed for the scaling, enlargement, panning and zooming of digital 
images and video without degradation to the quality of the digital image due to what is 
commonly referred to as “pixelation”, the delivery of digital video using proprietary 
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scaling techniques, a combination of the image pan and zoom techniques and video 
scaling techniques,  and the remote control of video and image applications. 
 
Furthermore, Bernstein engaged the services of Proskauer and in turn Rubenstein, among 
others, through an engagement letter a true copy of which I attach herein as Exhibit “A”, 
to obtain multiple patents and oversee US and foreign filings for such technologies 
including the provisional filings for the technologies as described above, and such other 
activities as were necessary to protect the intellectual property. 
 
Additionally, upon information and belief, Rubenstein upon viewing the technologies 
developed by Bernstein, and held by the Company, realized the significance of the 
technologies, its various applications to communication networks for distributing video 
data and images and for existing digital processes, including, but not limited to digital 
cameras, digital video disks (DVD), digital imaging technologies for medical purposes 
and digital video, and that Rubenstein designed and executed, sometimes for himself or 
others similarly situated, deceptions, improprieties, and, even in certain circumstances, 
outright malfeasances by the disingenuous insertion of his own interests or the interests 
of third parties, who were other clients of Proskauer and Rubenstein, between the 
Company, as his client and together with its disclosed techniques, and the ultimate end 
users of its future OEM and other licensees, to the detriment and damage of the 
Company.  Many of the malfeasances against the Company have also involved fraud 
against the US Patent and Trademark Office. 
 

Secondly, while the Company was engaged in negotiations of technology agreements 
with including but not limited to both Warner Bros, a division of Time Warner 
Entertainment L.P. and it direct parent, AOL Time Warner (collectively “Warner 
Bros/AOLTW”), as to the possible use of the technologies of the Company, and despite 
the prior representations of Rubenstein, at a meeting held on or about November 1, 2000, 
by and between, among others, Rubenstein and representatives of Warner Bros/AOLTW 
as to the technologies of the Company, their efficacy, novelty and unique methodology, 
Rubenstein tortuously, the Company alleges, refused to subsequently make the same 
statements to representatives of Warner Bros/AOLTW and AOLTW, taking the position 
that “I have a conflict of interest in that they [Warner Brothers] are a big client of 
Proskauer, so I cannot comment on the technologies of Iviewit to any representatives of  
WarnerBros." or words to that effect in response to inquiry from Warner Bros/AOLTW’s 
patent counsel as to the status and condition of the pending patents on the intellectual 
property. 
 
Additionally, that Rubenstein, having served as an Advisor to the Board of the Company, 
was fully aware of the fact that the Company was in negotiations with Warner 
Bros/AOLTW as to the possible licensing of technologies and further funding of the 
operations of the Company, and further, Rubenstein as a partner of Proskauer, and despite 
his clear prior actions in representing the interests of the Company and having interest in 
stock of the Company as a partner of Proskauer (Proskauer owning two and one-half 
percent of the Company’s founder shares) and still further as an Advisor to the 
Company’s Board listed in all business plans, websites, etc., refused to answer questions 
as to the enforcement of the intellectual property of the Company with the intent and 
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knowledge that such refusal would lead to the cessation of the business relationship by 
and between the Company and Warner Bros/AOLTW and other clients familiar with the 
Warner Bros/AOLTW technology group and in negotiations with the Company, 
including, but not limited to Sony Corporation, the Viacom Inc. Paramount Pictures unit, 
Metro-Goldwyn-Mayer Inc., and News Corporation’s Twentieth Century  Fox division.  
Accordingly, the Company alleges, the actions of Rubenstein were and constituted an 
intentional and unjustified interference with the relationship by and between the 
Company and Warner Bros/AOLTW designed to harm such relationship and further 
motivated by the attempts to cover-up the conflict of interest in Proskauer's 
representation of both the Company and Warner Bros/AOLTW. 
 
Finally, as a direct and proximate result of the conduct of Rubenstein, Warner 
Bros/AOLTW ceased business relations with the Company to the damage and detriment 
of the Company; the Company more specifically stipulates Rubenstein’s actions and 
inactions directly below: 
 

Specifics of General Complaint 
 
Where the Company employed Rubenstein and Proskauer for purposes of representing 
the Company to obtain multiple patents and oversee foreign filings for such technologies 
including the provisional filings for the technologies as described above, and that 
pursuant to such employment, Rubenstein and Proskauer owed a duty to ensure that the 
rights and interests of the Company were protected, Rubenstein and Proskauer neglected 
that reasonable duty of care in the performance of legal services in that they: 
 
a. Failed to take reasonable steps to ensure that the intellectual property of the Company 
was protected; and, 

b. Failed to and/or inadequately completed work regarding patents, copyrights and 
trademarks; and,  

c. Failed to list proper inventors of the technologies based on improper legal advise by 
Proskauer, and in turn Rubenstein in his lead technological role, that foreign inventors 
could not be listed until their immigration status was adjusted leading to further 
erroneous billings by Proskauer for frivolous immigration work.  This resulted in the 
failure of the patents to include their rightful and lawful inventors; and, 

d. Failed to ensure that the patent applications for the technologies, contained all 
necessary and pertinent information relevant to the technologies and as required by law; 
and, 

e. Failed to secure trademarks and copyrights and failed to complete trademark and 
copyright work for the use of proprietary names of the Company and the source codes for 
the technologies of the Company in relation to the intellectual property, and; 

f. Engaged in unnecessary and duplicate corporate and other work; and, 
g. By redacting information from the billing statements regarding services provided so 
to as to give the appearance that the services provided by Proskauer were limited in 
nature, when in fact they involved various aspects of intellectual property protection; and, 
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h. By knowingly and willfully representing and agreeing to accept representation of 
clients in conflict with the interests of the Company, without either consent or waiver by 
the Company 

i. Allowed the infringement of patent rights of the Company and the intellectual 
property of the Company by other clients of Proskauer and Rubenstein.  Failed to submit 
to patent pools overseen by Rubenstein Iviewit patents for inclusion to such pools, 
including but not limited to MPEG 2, MPEG 4, and DVD and; 

j. Aided a one Raymond A. Joao, represented at first as a member of Proskauer and 
Rubenstein’s underling, but later discovered to be an of counsel to Meltzer Lippe 
Goldtein & Schlissel LLP. of Mineola, N.Y. in filing patents for the Company’s 
intellectual property by willfully withholding  pertinent information and further filing 
patents in an untimely misrepresented manner.  That Mr. Joao who was contracted to 
procure patents for the Company has now applied for 70+ patents in his own name, many 
of which appear to be ideas learned while representing the Company. 

k. That due to the discovery of many of the above described events the Company’s lead 
investor Crossbow Ventures (a referral of Proskauer Rose) of West Palm Beach, Fla., 
pulled funding on the Company; it is the Company’s belief that this is simply another 
attempt by, among others, Rubenstein and Proskauer to seize the Company’s assets 
through frivolous actions and malfeasances, when answers to the patents approval and 
value will be determined in a very short time.   

Lastly, the negligent actions of Rubenstein and Proskauer resulted in and were the 
proximate cause of loss to the Company; today, the Company’s processes are believed to 
be on digital camera’s, DVD’s and virtually all Internet and Broadcast streams of video; 
true copies of exhibits and witnesses are available on request and/or I will, on behalf of 
the Company, present them according to proof at commencement of investigation into 
this General Complaint. 
 
Due to the highly sensitive nature of the patent and copyright materials, exhibits and 
witnesses will be provided once formal protections have been established in regard to this 
complaint.   
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Very truly yours, 
 
IVIEWIT HOLDINGS, INC. 
 

By:     : Electronic Signature 
Eliot I Bernstein 
561.364.4240 
President 
 

 

Electronic Signature for P. Stephen Lamont by Eliot I. 
Bernstein his attorney -in-fact 

 
 P. Stephen Lamont 
 Chief Executive Officer 
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Exhibit “A” 
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Wednesday, April 30, 2003 
 
Mr. Eliot I. Bernstein 
10158 Stonehenge Circle 
#801 
Boynton Beach, FL. 33437-3546 
 
Dear Eliot, 
 
I have spent the past several evenings reviewing the depositions taken from Wheeler, 
Utley and Rubenstein and I am stunned.  The extent of their lies and their orchestrated 
obfuscation compels me to reduce to writing some of the experiences that I had with 
these men.  Please use this letter and the statements contained herein as my sworn 
statement of fact in your continuing effort to expose the truth, punish the evil and reward 
the deserving. 
 
As a friend of Eliot’s, since childhood, I was aware of iviewit from it’s beginnings but it 
was only after learning from Chris Wheeler about Ken Rubenstein’s favorable opinion 
regarding iviewit’s video and imaging technologies that I became seriously interested in 
the company.  I resigned from a lucrative senior management position with Prudential 
Securities to help Eliot with his “project”.  Ultimately, I invested over $20,000 and 
declined significant career opportunities in order to begin formally working for iviewit in 
the fall of 1999.  Amongst the most egregious of the statements contained in the 
depositions is that made by Ken Rubenstein when he claims he does not know iviewit or 
anything about its technologies or processes.  Ken is one of the primary reasons why I 
and many others invested their time and resources in the company.  It was the extremely 
positive opinions of this highly respected attorney, who has direct links to the MPEG 
patent pool, which compelled so many of us to make the commitments that we made.  
Mr. Rubenstein is lying in his deposition.   
 
Similarly, Chris Wheeler denies having any role in the patent work performed for iviewit 
other than referring us to patent counsel that ultimately ripped us off (but that’s a 
different issue).  Eliot, you have done a fine job putting together the billing evidence 
which is irrefutable.  Not only did Wheeler play an instrumental and ongoing role in the 
handling of the patents, he was the primary contact point with Ken Rubenstein.  I also 
remember Chris, in a meeting held at Real 3D, espousing the novelty of iviewit’s 
inventions and discussing the apparent absence of any prior art in this area.  In addition, 
Chris publicly shared Ken Rubenstein’s opinion that the iviewit technologies were 
“novel”.  It was during this meeting of Intel and Lockheed engineers that a member of 
Real 3D’s senior management, Rosalie Bibona, stated that iviewit’s inventions could be 
worth billions of dollars. Wheeler states in his deposition that he was unfamiliar with any 
video inventions until sometime after the Real 3D meeting.  Mr Wheeler is lying and 
everyone present at that meeting can testify to that fact.  I was at a meeting held at Si 
Bernstein’s house where Eliot Bernstein, Gerry Lewin, Chris Wheeler, Si Bernstein and 
Hassan Mia were in attendance.  This meeting took place prior to the Real 3D meeting 
and it’s purpose was to show Hassan the video streams.  It was at this meeting that 



Hassan Mia stated “… if what I’m seeing is true, you’ve found the Holy Grail”.  The 
term “Holy Grail” can be found in many early versions of iviewit’s business plans. 
 
Let’s talk about Brian Utley.  This man is a stammering buffoon.  Were it not for his 
resume full of accomplishments and the glowing recommendation of our trusted counsel, 
he probably never would have passed an initial candidate screening.  Unfortunately, we 
learned too late that many of Brian’s accomplishments were fabricated and our trusted 
advisor, Chris Wheeler, was a liar.  I remember a meeting of Eliot, Guy Iantoni, Brian 
Utley, Mike Reale, Si Bernstein, Chris Wheeler and two investment bankers from 
Wachovia, Mr. Joe Lee and his associate (I forget his name).  Guy and I had prepared a 
detailed sales forecast that Joe Lee later referred to as the most complete and detailed 
he’d ever seen.  Brian’s task was to complete the financials for Joe’s review.  The work 
that he presented to Joe Lee was pitiful; it was incomplete, inaccurate and inadequately 
referenced.  In short, it was a disastrous embarrassment.  We soon learned that that was 
the best Utley could deliver.  Joe Lee insisted that I complete the financial projections for 
the business plan and that Utley be removed from the project.  This is the sort of talent 
that our trusted advisor, Chris Wheeler, brought to his client! 
 
From unauthorized patent disclosure to Danny Sokoloff without the protection of an 
NDA to outright patent sabotage through the use of bad math in patent applications, 
Utley never failed to disappoint.  He was equally inept in corporate matters.  I notified 
Brian on numerous occasions of the firm’s responsibility to communicate to shareholders 
at least once per year and that iviewit was in default on its notes for not having made an 
interest payment.  Like a child, he chose to bury his head in the sand instead of 
addressing the problem.  His exorbitant use of T&E monies is legend and is only 
exceeded by his inability to complete a sentence without the excessive use of the word 
“um”. 
 
As they say, “hindsight is 20/20”.  In this case, it’s now clear that Wheeler never had 
iviewit’s interests in mind.  He was positioning himself and his friends to benefit from 
iviewit’s inventions and creativity.  What makes his crime so heinous is that he 
masqueraded as our friend.   
 
Sincerely, 
 
James F. Armstrong 
126 Buttonwood Drive 
Fair Haven, NJ. 07704 
732-747-4353 
email: jimarmstrong@comcast.net 
 
 
 
 

mailto:jimarmstrong@comcast.net


 
 
 
 
Date: 12/11/02 
 
Dear Eliot; 
 
 I wanted you to know how I feel about all that I have read recently. As a 
shareholder and someone that has been around this company since the beginning, I don’t 
know how lawyers like Chris Wheeler and law firms like Proskower Rose could allow 
statements in a business plan that are not true. Therefore, if the business plan were correct 
then Mr. Utley would have to be lying under oath. In todays world of fair disclosure, this 
kind of inconsistency makes me outraged. As a shareholder I encourage and would 
support action taken to bring any wrongdoing to justice. If nothing else, I am unwilling to 
allow these deceptions to continue. We should pursue action and be compensated for 
wrongdoing. I know that if Mr. Rubinstein had not been involved with Iviewit it would 
have significantly affected my decision to contribute funds when I did. His involvement 
was communicated to me by Mr. Utley, Mr. Wheeler as well as other involved with the 
company but as legal representation and president of the company they carried the 
greatest weight. These inconsistencies are unacceptable and criminal in my opinion. 
What can we do to bring resolution to this situation and whom do we hold accountable? 
 
 
Sincerely; 
Mitchell A. Welsch, CFP 
Mitchell A. Welsch CFP 



�

Eliot I Bernstein

Subject: FW: response to your letter

-----Original Message-----
From: Alyssa Zeiger [mailto:alyssa@lifeinsuranceconcepts.com]
Sent: Wednesday, May 21, 2003 9:27 AM
To: iviewit@bellsouth.net
Subject: FW: response to your letter

Alyssa Zeiger
Executive Assistant
7700 Congress Avenue Suite 3209
Boca Raton, Fl 33487
Phone 561-988-8984
Fax 561-988-0833
mailto:Alyssa@lifeinsuranceconcepts.com

 -----Original Message-----
From: Alyssa Zeiger [mailto:alyssa@lifeinsuranceconcepts.com]
Sent: Friday, May 16, 2003 10:33 AM
To: 'iviewit@worldnet.att.net'
Cc: 'simon@lifeinsuranceconcepts.com'
Subject: FW: response to your letter

Alyssa Zeiger
Executive Assistant
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From: Alyssa Zeiger [mailto:alyssa@lifeinsuranceconcepts.com]
Sent: Wednesday, May 14, 2003 9:04 AM
To: 'iviewit@worldnet.att.net'
Cc: 'simon@lifeinsuranceconcepts.com'
Subject: response to your letter

Eliot,

Here is my account of those questions you of asked for regarding iviewit
Technologies, Inc.

1. Not having Wheeler's testimony it's difficult for me to respond to the
1st question.  However,  Real 3d ( Jerry Stanley) was introduced to us and
their opinion including the opinion of their engineering staff was that the
patents that we showed them were outstanding and extremely valuable.  Mr.
Stanley told myself, Eliot, Jerry Lewin and Chris Wheeler that we were onto
something big.
2. The problems that were encountered by Ray Joah's work were that is seemed
to be incomplete, sloppy and certainly not in a professional manner for
which the billings indicated it were.  With regard to Floey and Lardners
work, there work also seemed to be incomplete with regard to accomplishing
the patent approvals.  It was also noted that including work with Mr. Utley
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they were writing patents in his name.
3. In the same regard Mr. Utley told me when I confronted him with this that
it was common for the writer to put new patents in his name but assured me
that all patents were assigned to iviewit Technologies, Inc..  This was
passed on to one of the partners at Proskover Rose and I was assured that
this with in proper conduct.
4. With regard to Ken Rubenstein, I was told by Brian Utley and Chris
Wheeler that he was a partner of Prokover Rose and that he was in fact over
seeing our patent work and it also was mentioned that he advised the board
of directors with regard to raising capital.
5. It is my opinion that Hank Powell a partner of Crossbow Ventures and also
a member of the board of iviewit Technologies, Inc. violated his fiduciary
responsibility as said board member to iviewit Technologies, Inc. by
recommending iviewit Technologies, Inc. move forward and securing additional
loans from Crossbow Ventures.  He also told me that Crossbow had no
intention of ever collecting on the notes but in fact it gave further
protection of iviewit Technologies, Inc. from any other creditors.  It is my
opinion that this convinced the board of directors to vote on such loans.
6. With regard to Chris Wheeler's recommendation of Bryan Utley it's my
opinion that he knew of the past problems Mr. Utley had with Montee Friedkin
and withheld this information to myself and to Eliot.
7. My understanding of the relationship between Mr. Utley and Mr. Wheeler is
that they are good friends both socially and professionally.  Also they
served on many boards together.

I believe this covers the pertinent questions you asked me for.  I hope this
helps.

Dad.

Alyssa Zeiger
Executive Assistant
7700 Congress Avenue Suite 3209
Boca Raton, Fl 33487
Phone 561-988-8984
Fax 561-988-0833
mailto:Alyssa@lifeinsuranceconcepts.com
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